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PREFACE 

TO    THE    POUETH    EDITION. 


In  this  Edition  (in  which  a  larger  type  than  was  used  on  former  oc- 
casions has  been  adopted)  the  Cases  and  Statutes  Lave  been  brought 
down  to  the  end  of  1884.  The  increased  size  of  the  Work  is  ac- 
counted for  by  the  fact  that,  in  addition  to  the  numerous  decisions 
of  courts  of  Law  and  Equity  upon  subjects  discussed  in  the  follow- 
ing pages  which  have  taken  place,  a  great  number  of  Statutes  bear- 
ing upon  the  Law  of  Master  and  Servant  have  been  passed  since  the 
last  Edition  of  this  Work  was  published,  most  of  which  it  is  abso- 
lutely necessary  to  print  in  extenso  to  render  the  Work  complete. 
These  Statutes  are  adverted  to  in  the  Introduction  as  well  as  dis- 
cussed in  the  body  of  the  Work.  It  is  to  be  regretted,  however, 
that  nothing  appears  to  have  been  done  by  the  Legislature  towards 
consolidating  the  Statute  Law  relating  to  Masters  and  Servants  (a). 
Great  care  has  been  taken  in  the  preparation  of  this  Edition,  (in 
which  the  Author  has  been  assisted  by  his  son,  Ernest  Manley 
Smith,  M.  A.,  of  the  Inner  Temple  and  Midland  Circuit,  Barrister- 
at-law,)  and  it  is  believed  that  no  Statute  or  Case  of  importance  has 
been  omitted. 

INITEK  Temple, 

Easter  Term,  1885. 

(a)  See  further  on  this  subject,  post,  p.  Ixiii. 
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PREFACE 

TO    THE    FIB8T    EDITION. 


There  are  so  few  persons  not  interested  in  the  law  applicable  to  the 
relationship  of  Master  and  Servant,  either  in  one  capacity  or  the 
other,  that  the  publication  of  a  Treatise  upon  that  si;ibject  may  seem 
to  most  people  to  require  but  little  apology.  With  professional 
men,  however,  the  case  is  somewhat  different.  They  have  been  so 
long  accustomed,  when  any  question  of  law  arising  out  of  the  rela- 
tionship of  Master  and  Servant  has  been  brought  before  them,  to 
refer,  if  necessary,  to  works  of  general  application,  such  as  treat- 
ises on  contracts,  agency,  or  criminal  law,  or  to  digests,  indices,  and 
abridgments;  that  they  may  perhaps  hardly  have  felt  the  want  of 
a  separate  Work  upon  the  Law  of  Master  and  Servant.  But  it  is 
conceived  that  even  professional  men  may  be  more  truly  said  to 
have  become  used  to  the  want  of  such  a  Work,  than  not  to  have  felt 
it.  It  is,  at  least,  to  the  existence  of  a  strong  impression  upon  the 
mind  of  the  Author  that  such  was  the  case,  and  that  a  Book  exclu- 
sively devoted  to  the  subject  he  has  attempted  to  elucidate  was 
wanted,  combined  with  a  desire  on  his  part  to  supply  what  he  con- 
sidered a  deficiency  in  the  list  of  legal  publications,  that  the  present 
Work  owes  its  origin.  In  it  he  has  attempted  to  concentrate  all  (a) 
that  information  upon  the  subject  treated  of  which  has  hitherto 
been  diffused  through  many  books.  How  far  he  has  succeeded 
in  his  object  it  is  not  for  himself  to  determine.  Whilst,  how- 
ever, on  the  one  hand,  he  is  well  aware  that  many  defects  may, 
and  not  improbably  will,  be  discovered  in  the  following  Work,  on 
the  other  hand,  he  ventures  to  express  his  hopes  that  it  will  not  be 
found  altogether  useless,  even  to  the  members  of  his  own  Profes- 
sion; who,  he  trusts,  will  receive  it  with  that  indulgence  which 
they  are  ever  wont  to  accord  to  the  efforts  of  their  younger  brethren. 
And  if  it  shall  be  found  by  experience  that  the  Author  has  so  far 
succeeded  in  his  undertaking  as  to  have  acted  the  part  of  a  pioneer 
only  upon  a  path  hitherto,  if  not  altogether' untrodden,  at  least  but 
imperfectly  explored,  he  will  be  sufficiently  compensated  for  his 
labours  by  the  reflection  that  his  leisure  hours,  which  the  present 
abnormal  condition  of  his  Profession  has  rendered  more  than  usu- 
ally numerous,  have  not  been  altogether  misspent,  whilst  devoted 
to  the  preparation  of  this  Work.  ' 


Middle  Temple, 
Trinity  Term,  1853. 


(a)  A  Chapter  on  the  Law  of  Settlement  by  Hiring  and  Service  was  partially 
prepared,  but'  the  addition  of  it  would  necessarily  add  much  both  to  the  size 
and  price  of  this  Volume.  Upon  further  reflection,  therefore,  the  Author  has 
determined  to  omit  it;  and  this,  the  rather,  as  the  subject  daily  decreases  in  im- 
portance, and  questions  upon  it  now  seldom  arise.     See  post,  p.  1,  n.  (6). 
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100  .  . 

136  .  . 

139  . 

151  .  . 

21  .  . 


24  &  25  Vict.  c.  96 


■c.  97 
■c.  98 
c.  99 
c.  100 


25  &  26 


26  &  27 


-  c.  101 

-  c.  117 
-c.  8  . 
-c.  63 
-c.  68 
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■c.  89 

c.  93 
c.  Ill 
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c.  41 
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•  c.  124 

■  c.  125 
c.  37 

c.  44 

c.  47 

c.  48 

c.  53 

c.  98 

28  &  29 c.  66 

c.  86 

c.  90 

c.  104 

29  &  30 c.  90 


27  &  28  ■ 


30  &  31  ■ 


31  &  32 


C.  8 
■c.  59 
-c.  74 
•c.  94 
c.  103 
c.  101 
■  c.  105 


■  c.  117 

■  c.  130 

■  c.  131 
c.  141 
c.  142 
c.  146 

■c.  17 
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.  412,  475,  476,  478, 
479,  488,  491,  495, 
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•502,  505,  506,  510, 
515,  524,  526,  527, 
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541 

474,  478 

.  .  .  308,  412,  535 

308 

.  .  Ixiii,  171,  228, 
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....  312 
753,  761 
.  .  Ixv 
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Ixi,  Ixiv,  15, 
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38  &  39  Vict.  c.  86 


■c.  90 


39  &  40 c.  16 

c.  22 


■c.  36 
■c.  79 


40  &  41  - 

41  &  42  - 


c.  50 
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c.  49 

c.  79 
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ALPHABETICAL  TABLE. 

1  the  vario' 
Trades,  & 
Magistrates  (a). 


Showing  the  various  Statutes  applicable  to  Workmen,  &c.,  in  parti- 
cular Trades,  &L  ;  under  many  of  which  Jurisdiction  is  given  to 
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Ageicultueal  Gangs. 

30  &  31  Vict.  c.  130,  post,  p.  630. 

Ageicultueal  Seevants,  misappropriation  of  corn,  &o.  by. 
26  &  27  Vict.  c.  103,  post,  p.  625. 

Bakehouses. 

41  &  42  Vict.  c.  16,  post,  p.  759. 

Ballastmest  (except  Trinity  Ballastmen).     See  Bargemen. 

Baegemen,  Liqhteemen,  Wateemen,  Ballastmen-  (except  Trinity  Ballast- 
men),  CoALWHippEES,  Coal  Poetees,  Sailoes,  Lumpbes,  Eiggees,  Ship- 
weights,  Caulkees  or  other  labourers  who  work  for  hire  in  and  upon  the 
Eiver  Thames,  or  the  docks,  creeks,  wharves,  quays  or  places  adjacent,  not 
being  in  the  City  of  London  or  the  liberties  thereof,  and  the  Owners,  Masters 
or  Commanders  of  Vessels,  or  their  Agents,  on  the  said  river,  or  the  docks  or 
creeks  thereunto  adjoining,  or  the  Ovmers,  Wharfingers  or  Occupiers  of  such 
wharves  or  quays,  or  their  Agents  or  other  Employers;  respecting  wages  or 
money  due  to  such  labourers  for  work  or  loss  of  time,  whether  the  same  per- 
sons be  employed  for  any  certain  time  or  in  any  other  manner. 
2  &  3  Vict.  c.  71,  s.  37. 

Boot  and  Shoemakers.     See  Leather  and  Shoemakers. 

Beeeohes  Makees.     See  Leather. 

Capmakees.     See  Hatmakers. 

Caulkees.    See . 


Childeen's  Dangeeous  Perfoemances  Act,  1879. 
42  &  43  Vict.  c.  34  post,  p.  762. 

Chimneysweeps. 

3  &  4  Vict.  c.  85,  post,  p.  15,  note  (6). 
27  &  28  Vict.  c.  37. 
38  &  39  Vict.  c.  70. 
47  &  48  Vict.  c.  43. 


(a)  The  Truck  Act,  1  &  2  Will.  4,  c.  37,  post,  p.  603  ;  the  Summary  Juris- 
diction Acts,  11  &  12  Vict.  c.  43,  and  42  &  43  Vict.  c.  49 ;  the  Employers  and 
Workmen  Act,  1875,  38  &  39  Vict.  c.  90,  post,  p.  698,  the  Factory  and  Work- 
shop Act,  1878,  4J  &  42  Vict.  c.  16,  post,  p.  718,  and  the  Payment  of  Wages  in 
Public  Houses  Prohibition  Act,  1883,  46  &  47  Vict.  c.  31,  post,  p.  771,  jtpply 
to  most  trades. 
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[*xlvil  Clock  and  Watchmakers. 

27  Geo.  2,  c.  7.     See  47  &  48  Vict.  c.  43. 

Clothiers.     See  JVboUen  Manufacturers. 

5  Geo.  3,  c.  51.     See  47  &  48  Vict.  c.  43. 
14  Geo.  3,  c.  25. 

Coal  Mines.     See  Mines. 

Coal  Porters.     See  Bargemen. 

CoALWHiPPEES.     See  Bargemen. 

Colliers.     See  Mines. 

39  &  40  Geo.  3,  c.  77  (except  sects.  1  and  5,  which  were  repealed  by  7 

&  8  Geo.  4,  c.  27  ;  sect.  8  and  part  of  sect.  10  were  repealed  hy  47  & 

48  Vict.  c.  43). 
24  &  25  Vict.  c.  96,  ss.  38,  39. 
24  &  25  Viet.  c.  97,  ss.  11  12,  26—29. 

Cotton  Manufactories.     See  Factories,  Hosiery. 

1  Ann.  St.  2,  c.  18  (made  perpetual  9  Ann.  c.  30). 

13  Geo.  2,  c.  8. 

22  Geo.  2,  c.  27,  post,  p.  579. 

14  Geo.  3,  e.  44.     (Sect.  1  was  repealed  34  &  35  Vict.  c.  116). 
17  Geo.  3,  c.  56,  post,  p.  588. 

Dyers  and  Hotpeessers. 

22  Geo.  2,  c.  27,  post,  p.  579. 

17  Geo.  3,  c.  56.  See  sect.  17,  post,  p.  597.  (This  Act  was  not  re- 
pealed as  to  Dyers  by  6  &  7  Vict.  c.  40,  post,  p.  609.  See  iJ.v.  But- 
ton, 11  Q.  B.  941). 

Employers  and  "Workmen  Act,  1875,  698. 

Factories. 

The  exemption  of  factories  from  11  &  12  Vict.  c.  43  (by  sect.  35  of  that  act) 
was  repealed  by  34  &  35  Vict.  c.  104. 
See  now — 

41  &  42  Vict.  c.  16,  post,  p.  718. 
46  &  47  Vict.  c.  53,  post,  p.  772. 

Felt.     See  Hatmakers. 

Flax.     See  Factories,  Hosiery. 

22  Geo.  2,  c.  21,  post,  p.  579. 

14  Geo.  3,  c.  44.     (Sect.  1  was  repealed  by  34  &  35  Vict.  c.  116). 

17  Geo.  3,  c.  56,  post,  p.  588. 

Framework  Knitters. 

28  Geo.  3,  c.  55.     (Sect.  4  was  Repealed  by  34  &  35  Vict.  c.  116). 

Fur.  "122  Geo.  2,  c.  27,  posi,  p.  579. 

Fustian.  / 17  Geo.  3,  c.  56,  post,  p.  588. 

Glass  Works. 

41  &  42  Vict.  c.  16,  post,  p.  759. 

GlovemAKERS.     See  Hosiery  and  Leather. 

Hackney  Carriages.     Disputes  between  Proprietors  and  Drivers. 
1  &  2  Will.  4,  c.  22,  s.  29. 
6  &  7  Vict.  c.  86,  s.  22. 
16  &  17  Vict.  c.  33. 
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Haie.     See  Mohair.  [*xlvii] 

Hatmakees. 

22  Geo.  2,  c.  27,  post,  p.  579. 

17  Geo.  3,  c.  11.     (Partly  repealed  by  24  &  25  Vict.  c.  101.) 

17  Geo.  3,  c.  55  ;  and  see  also  47  &  48  Viot.  c.  43. 

17  Geo.  3,  c.  56,  post,  p.  588. 

Hemp,  Manufactueees  of  Hemp,  oe  Hemp  mixed  with  Wool,  Fue,  Flax, 
MoHAiE  OE  Silk.     See  Factories,  Hosiery. 
22  Geo.  2,  c.  27,  post,  p.  579. 

14  Geo.  3,  c.  44.     (Sect.  1  was  repealed  by  34  &  35  Vict.  c.  116). 
17  Geo.  3,  c.  56,  post,  p.  588. 

Hosieey.     See  Factories. 

Persons  engaged  in  the  manufacture  of  woollen,  worsted,  linen,  cotton,  flax, 
mohair  or  silk  materials  in,  on,  or  by  the  stocking  frame  warp  machine,  or 
any  other  machine  employed  in  the  manufacture  of  framework,  knitted  or 
lopped  fabrics,  and  every  trade,  occupation,  operation  or  employment  what- 
soever connected  with  or  incidental  to  the  manufacture  of  stockings,  gloves 
and  other  articles  of  hosiery. 
Framework  knitters. 

28  Geo.  3,  c.  55.     (Sect.  4  was  repealed  by  34  &  35  Vict.  c.  116) 
6  &  7  Vict.  c.  40,  post,  p.  609. 
Tickets  of  work  (pursuant  to  5  Geo.  4,  c.  96,  s.  18). 

8  &  9  Vict.  c.  77,  post,  p.  618. 
Payment  of  wages  without  stoppages. 
37  &  38  Vict.  c.  48,  post,  p.  689. 

Hotpeessees.     See  Dyers. 

Husbandey,  Sebvants  in.     See  Agricultural  Gangs;  Agricultural  Servants. 

Note. — 1  &  2  Will.  4,  c.  37,  does  not  apply  to  servants  in  husbandry  ; 
see  sect.  20,  post;  p.  607.  But  the  Employers  and  Workmen  Act, 
1875,  38  &  39  Vict.  c.  90,  does,  see  sect.  10,  post,  p.  701. 

Iron.      22  Geo.  2,  c.  27,  post,  p.  579. 
17  Geo.  3,  c.  56,  post,  p.  588. 

Japanned  Goods. 

1  &  2  Will.  4,  c.  37,  post,  p.  603. 


[■See  Bargemen. 


Keelmen. 
Laboueees. 

Leathee — Manufactueees  of  Leatheb  Beeeches,  Gloves,  &c. 
1  Ann.  stat.  2,  c.  18,  made  perpetual  9  Ann.  c.  30. 

13  Geo.  2,  c.  8,  s.  4. 

22  Geo.  2,  c.  26,  post,  p.  579. 
17  Geo.  3,  c.  56,  post,  p.  588. 

LiGHTEEMEN.     See  Bargemen. 

Thames,  22  &  23  Vict.  c.  cxxxiii. 

Linen.     See  Factories;  Hosiery. 

22  Geo.  2,  c.  27,  post,  p.  579. 

14  Geo.  3,  c.  44.     (Sect.  1  was  repealed  by  84  &  35  Vict.  c.  116). 

15  Geo.  3,  c.  14. 

17  Geo.  3,  c.  56,  post,  p.  588. 
6  &  7  Vict.  c.  40,  post,  p.  609. 
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[*xlviii]  Linen — continued. 
In  Ireland. 

3  &  4  Vict.  c.  91  (partly  repealed  hy  37  &  38  Vict.  c.  96.     Sects.  18 

and  23  repealed  by  38  &  39  Vict.  c.  86). 
5  &  6  Vict.  c.  68  (partly  repealed  by  37  &  38  Vict.  c.  96). 

Ltjmpees.     See  Bargemen. 

Mills.     See  Factories;  SUk. 

Mines.     See  Colliers. 
Coal  Nines. 

35  &  36  Vict.  c.  76,  post,  p.  641. 
Metalliferous  Mines. 

35  &  36  Vict.  c.  77,  post,  p.  673. 

38  &  39  Vict.  c.  39,  post,  p.  690. 
Slate  Mines  (Gunpowder  Act,  1882.) 

45  Vict.  c.  3,  post,  p.  770. 

MoHAlH.     See  Hemp,  Hosiery,  Linen. 
Pitmen.     See  Colliers,  Mines. 
ElGGEES.     See  Bargemen. 

SAILOES.  1    r,  D 

Shipweights.  r^"^ -^'"■^^™™- 

Seaman  oe  Appeentice. 

17  &  18  Vict.  c.  104,  s.   188 ;  and  see  43  &  44  Vict.  c.  16,  and  46  & 
47  Vict.  c.  41. 

Shoemakees,  Joueneymen.  •" 

9  Geo.  1,  c.  27. 
47  &  48  Vict.  c.  43. 

Silk.     See  Factories,  Hosiery,  Linen. 

20  C^^2^c.  6,'  '^'  ^^'  }  '^  *°  Throwers,  Winders  and  Doublers. 

22  Geo.  2,  c.  27,  post,  p.  579. 

14  Geo.  3,  c.  44.     (Sect.  1  was  repealed  by  34  &  35  Vict.  c.  116). 

17  Geo.  3,  c.  56,  post,  p.  588. 

10  Geo.  4,  c.  52. 

Weavee's  Tickets  of  Woek  (pnisuant  to  5  Geo.  4,  c.  96,  s.  18). 

8  &  9  Vict.  c.  128,  post,  p.  621. 

Steel.     See  Iron. 

Stockings.     See  Hosiery,  Factories. 

Teadb  Union  Acts,  1871  and  1876. 

34  &  35  Vict.  c.  31,  post,  p.  634. 

39  &  40  Vict.  c.  22,  post,  p.  715. 

Watchmakees.     See  Clockmakers. 

Wateemen,  Thames.     See  Bargemen.  , 
22  &  23  Vict.  c.  cxxxiii. 

Wbavees  (In  Ireland).     See  Linen. 
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Woolen  and  "Woested  Manhfaotueees.     See  Clothiers,  Factories,  [*xlix] 
Hosiery. 
1  Ann.  Stat.  2,  c.  22.     See  47  &  48  Vict.  c.  43. 

12  Geo.  1,  c.  34,  ss.  2  and  5.     See  47  &  48  Vict.  c.  43. 

13  Geo.  2,  c.  8.     See  47  &  48  Vict.  c.  43. 

15  Geo.  2,  c.  27,  as  to  stealing  wool  in  the  night-time  ;  and  see  47  &  48 

Vict,  c  43. 
22  Geo.  2,  c.  27,  post,  p.  579. 

14  Geo.  3,  c.  25.     See  47  &  48  Vict.  c.  43. 

14  Geo.  3,  c.  44.  Sect.  1  was  repealed  by  34  &  35  Vict.  c.  116.  See  also 
47  &  48  Vict.  c.  43. 

15  Geo.  3,  c.  14.     See  also  47  &  48  Vict,  c  43. 

17  Geo.  3,  c.  11.     In  the  counties  of  York,  Lancaster  and  Chester  (partly 

repealed  by  24  &  25  Vict.  c.  101,  and  47  &  48  Vict.  c.  43). 
17  Geo.  3,  c.  56,  post,  p.  588. 

24  Geo.  3,  st.  2,  c.  3.  In  Suffolk  (partly  repealed  by  24  &  25  Vict.  c. 
101,  and  47  &  48  Vict.  c.  43). 

25  Geo.  3,  c.  40.  In  counties  of  Bedford,  Huntingdon,  Northampton, 
Leicester,- Rutland  and  Lincoln  and  Isle  of  Ely  (partly  repealed  by  24 
&  25  Vict.  c.  101,  and  47  &  48  Vict.  c.  43). 

31  Geo.  3,  c.  56.  In  county  of  Norfolk  and  city  of  Norwich  and 
county  of  the  said  city  (partly  repealed  by  47  &  48  Vict.  c.  43). 
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INTRODUCTION. 


In  treating  of  the  Law  applicable  to  the  relationship  of  Master 
and  Servant  as  it  exists  in  England  at  the  present  day,  it  seems  to 
be  unnecessary  to  enter  into  any  discussion  of  the  various  opinions 
which  have  been  expressed  by  different  authors  as  to  the  first  origin 
of  that  relationship  (a) ;  for  since  it  is  obvious  that,  in  the  compli- 
cated intercourse  of  modern  society,  a  great  proportion  of  the  busi- 
ness of  human  life  must  be  carried  on  through  the  instrumentality 
of  others,  and  it  is  also  clear  that  slavery  does  not  now  (b)  exist,  in 
any  shape,  in  England,  where  every  man  is,  and  (according  to  that 
memoriable  sentiment  expressed  in  the  will  of  Alfred  the  Great)  it 
is  fit  that  every  Englishman  should  ever  remain,  as  free  as  his  own 
thoughts,  it  seems  to  follow  inevitably,  not  only  that  the  relation- 
ship of  master  and  servant  must  exist,  but  also  that  wherever  it 
does  exist  in  this  country  it  must  be  by  virtue  of  some  agreement, 
either  express  or  implied,  *between  the  parties.  PufPendorf  (c),  [*lii] 
too,  refers  its  first  origin  to  contract:  he  says,  "the  first  rise  of 
servitude  is  owing  to  the  voluntary  consent  of  the  poorer  and  more 
helpless  persons,  and  is  founded  upon  that  common  form  of  con- 
tract— Do,  ut  facias." 

But  whatever  its  origin,  servitude,  in  some  shape  or  other,  has 
clearly  existed  from  the  remotest  antiquity;  and  without  inquiring 
into  the  condition  of  the  slave  amongst  the  ancient  Grecians  and 
Romans,  which  might  be  considered  irrelevant  to  the  object  more 

(a)  The  curious  on  this  subject  may  consult  Puff,  de  Jure  Nat.  ac  Gent.,  lib. 
6,  cap.  3,  where  various  opinions  are  discussed;  and  see  Co.  Litt.  116  (6);  Bl. 
Com.  vol.  i.  ch.  14;  Encyc.  Brit.  tit.  "Slavery,"  Grotius  divides  servitude 
into  perfect  and  imperfect,  and,  amongst  the  latter,  classes  mercenarii; — "Inter 
quos, ' '  he  says,  ' '  ii  qui  in  Anglia  apprentisii  dicunter  durante  disciplinse  suaj 
tempore,  proxime  ad  servilem  conditionem  accedunt,"  lib.  2,  cap.  5,  sec.  30; 
and  M.  Barbeyrac,  in  his  notes,  refers  to  Thom.  Smith  de  Eepubl.  Anglic  lib. 
3,  cap.  10. 

(6)  During  the  Anglo-Saxon  times,  slaves  were  one  of  the  principal  English 
exports.  Strabo,  1.  4,  p.  199  (ed.  Paris,  1620).;  Barr  on  Stat.  274 ;  Euss.  Mod. 
Eur.,  note  to  P.  S.  to  Letter  xx.  Santos  v.  IlKdge,  29  L.  J.,  C.  P.  348,  it  was 
held  by  the  majority  of  the  Court  of  Exchequer  Chamber,  reversing  the  judg- 
ment of  the  Court  of  Common  Pleas,  28  L.  J.,  C.  P.  317,  that  an  action  might 
be  brought  in  England  for  the  noncompletion  of  a  contract  for  the  purchase  of 
slaves  in  Brazil. 

(c)  Puff.  lib.  G,  cap.  3,  sect.  4.  Blackstone  (voL  i.  ch.  14), says  "The relation- 
ship of  master  and  servant  is  founded  in  convenience,'^  and  he  evidently  means, 
that  convenience  induces  men  to  enter  into  the  contract,  whence  the  relationship 
arises. 
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immGdiately  in  view  in  the  following  pages,  It  may  be  convenient 
to  offer  a  few  remarks  upon  the  state  of  the  slave,  or  vilein,  in  this 
country,  whose  condition  had  most  of  the  incidents  of  slavery;  and 
to  trace  the  progress  of  English  legislation  with  reference  to  that 
class  of  persons,  commonly  called  servants  and  labourers,  who  in 
most  respects  supply  the  places  formerly  occupied  by  vileins, 
though  their  condition  is  far  superior. 

Both  among  the  German  Saxons  and  among  the  Anglo-Saxons 
slaves  or  vileins  were  divided  into  two  classes, — household  slaves  (d), 
after  the  manner  of  the  ancients,  and  predial,  or  rustic,  who  were 
transferred  like  cattle  with  the  soil  (e);  though  there  does  not  ap- 
pear to  have  been  much  difference  between  the  two  as  to  their  con- 
dition. The  power  of  a  master  over  his  slaves  appears  not  to  have 
been  unlimited  among  the  Anglo-Saxons  as  it  was  among  their  an- 
[*liii]  cestors.  If  a  man  beat  out  his  slave's  *eye  or  teeth,  the  slave 
recovered  his  liberty;  if  he  killed  him,  he  paid  a  fine  to  the  King, 
provided  the  slave  died  within  a  day  after  the  wound  or  blow,  other- 
wise it  passed  unpunished  (/). 

Whether  or  not  the  feudal  law  had  place  at  all  among  Anglo- 
Saxons  is  a  doubtful  question  (gf);  but  its  introduction  does  not  ap- 
pear to  have  ameliorated  the  condition  of  the  slaves  or  vileins,  ex- 
cept in  so  far  as  it  tended  to  promote  the  civilization  of  their  mas- 
ters, who,  as  long  as  villenage  lasted,  Ijad  an  almost  absolute  power 
over  them.  Their  service  was  uncertain  and  indeterminate,  such 
as  their  lord  thought  fit  to  require,  or,  as  some  old  writers  express 
it,  they  knew  not  in  the  evening  what  they  were  to  do  in  the  morn- 
ing (h);  they  were  bound  to  do  whatever  they  were  commanded. 
They  were  liable  to  beating,  imprisonment,  and  every  other  chas- 
tisement which  their  lord  might  prescribe,  except  killing  and 
maiming.  They  were  incapable  of  acquiring  property  for  their 
own  benefit,  except  by  their  lord's  sufferance  or  permission,- — the 
rule  being,  quicquid  acquiritur  servo  acquiritur  domino  (i).     They 

{d)  In  Kent's  Comm.,  Lee.  32,  vol.  ii.  p.  204,  it  is  said,  that  domestic 
slavery  existed  throughout  the  United  States  when  they  were  colonies  of  Great 
Britain.  "But,'"  adds  the  learned  author  (p.  206),  "after  the  area  of  our  In- 
dependence the  principles  of  natural  right  and  civil  liherty  were  better  known 
and  obeyed,  and  domestic  slavery  speedily  and  sensibly  felt  the  geiial  influ- 
ence of  the  Eevolution." 

(e)  See  Hume's  Hist.  Engl.  vol.  i,  chap.  3,  App.  1 ;  Spell.  Gloss.  Verb. 
Servus ;  Euss.  Mod.  Eur.  part  1,  Letter  viii. 

(/)  Leges  Mlf.  §  17.  This  seems  to  be  borrowed  from  the  Jewish  law,  Exod. 
xxi.  20,  21,  26,  27. 

(g)  See  Hume's  Hist.  Engl.  vol.  i.  App.  2  to  ch.  11 ;  Hall.  Mid.  Ages,  vol.  i. 
ch.  2,  p.  2;  Encyc.  Brit.  tit.     "Feodal  System." 

(h)  Co.  Lit.  116  6. 

(i)  " Non  potest  aliquin"  (says  Glanvil)  "in  villenagio  positus  Ubertatem  suam 
propriis  denariis  aula  guserere,  quia  omnia  catalla  cujuslibet  nativi  intelliguniur  esse 
inpotestate  domini  mi."  Lib.  5,  cap.  5.  The  benevolence  of  lords,  however,  in 
many  cases,  allowed  their  vileins  to  acquire  property  (like  the  peculium  of  the 
Roman  law),  with  which  they  purchased  their  enfranchisement.  As  to  the 
present  applicability  of  the  maxim  in  the  text,  see  post,  p.  162. 
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were  themselves  the  subject  of  property;  as  such,  saleable  and 
transmissible.  If  vileins  regardant,  they  passed  with  the  manor  or 
land  to  which  they  were  annexed,  but  they  might  be  severed  at  the 
pleasure  of  the  lord.  If  vileins  in  gross,  they  were  hereditaments 
or  chattels  real  according  to  their  lord's  interest,  being  descendible 
to  the  heir  when  the  lord  was  absolute  owner,  *and  trans-  [*liv] 
missible  to  the  executor  when  he  had  only  a  term  of  years  in  him. 
Lastly,  the  slavery  extended  to  the  issue  if  both  parents  were 
vileins,  or  if  the  father  only  was  a  vilein ;  our  law  deriving  the 
condition  of  the  child  from  that  of  the  father,  contrary  to  the  Eo- 
man  law,  in  which  the  rule  was,  partus  sequitur  ventrem  (k.)  Lar- 
ceny could  not  be  committed  by  taking  and  carrying  away  a  vilein; 
"because,"  said  Lord  Coke,  "they  are  in  the  reality"  (l).  It  was, 
however,  only  in  respect  of  his  lord  that  the  vilein,  at  least  in 
England,  was  without  rights  (m).  He  might  inherit,  purchase,  sue 
in  the  courts  of  law,  if  his  lord  did  not  interfere,  and  when  sued  as 
a  defendant  in  a  real  action  or  suit  wherein  land  was  claimed,  he 
might  shelter  himself  under  the  plea  of  villenage.  If  left  executor, 
his  lord  could  not  take  from  him  what  belonged  to  the  testator,  but 
the  vilein  might  have  an  action  against  him  for  the  same,  and  might 
recover  both  the  goods  and  damages,  which  would,  however,  of 
course  be  part  of  the  testator's  estate  (w).  And  he  seems  to  have 
been  admissible  as  a  witness  in  England  in  all  cases,  except  as 
against  his  lord,  though  this  point  is  rather  obscure  (o). 

Such  being  the  abject  condition  of  the  vilein,  it  is  not  to  be 
wondered  at  that  as  Christianity  (p),  civilization,  and  commerce 
advanced,  villenage  should  have  gradually  become  extinct.  It  is 
not,  however,  necessary  here  to  *follow  it  in  the  several  stages  L*lv] 
of  its  decline,  or  to  trace  the  causes  which  led  to  its  ultimate  ex- 
tinction. It  will  be  sufficient  to  mention,  that  the  period  of  its 
final  extinction  in  England  (which  was  efFected  without  any  actual  in- 
terposition of  the  Legislature)  (g),is  generally  fixed  about  *tbe  [*lvij 

(k)  See  Lit.  sect.  172  et  aeq.,  and  Hargrave's  famous  argument  in  Somerset's 
Case,  20  How.  St.  Tr.  1. 

(l)  3  Inst.  109. 

Im)  Lit.  sect.  189. 

In)  Swinb.  p.  2,  sect.  9,  J  15. 

(o)  See  Hall.  Mid.  Ages,  vol.  i.  ch.  2,  p.  2. 

(p)  The  doctrine  that  slavery  was  contrary  to  the  principles  of  the  Christian 
religion,  is  said  to  have  been  originally  inculcated  by  Wycliff  and  his  follow- 
ers. Barr.  on  Stat.  280.  Paley,  Polit.  Philos.  c.  iii.,  says,  "Christianity  can 
only  operate  as  an  alterative.  By  the  mild  diffusion  of  its  light  and  influence 
the  minds  of  men  are  insensibly  prepared  to  perceive  and  correct  the  enormities 
which  folly  or  wickedness  or  accident  have  introduced  into  their  public  estab- 
lishments. In  this  way  the  Greek  and  Roman  slavery,  and  since  then  the 
feudal  tyranny,  has  declined  before  it." 

(?)  See  Barr.  on  Stat.  272 — 4.  The  case  appears  to  have  been  otherwise  in 
France,  where  Louis  Hutin,  in  1315,  and  Philip  the  Long,  three  years  later, 
issued  ordinances,  declaring  "that  as  all  men  were  by  nature  free  born,  and  as 
their  kingdom  was  called  the  kingdom  of  Franks,  they  determined  that  it 
should  be  so  in  reality  as  well  as  in  name ;  therefore  they  appointed  that  en- 
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latter  end  of  Queen  Elizabeth's  reign,  or  soon  after  the  accession  of 
James  I.  (r). 

As  villenage  gradually  declined,  the  interposition  of  the  Legis- 
lature appears  to  have  become  necessary  for  the  regulation  of 
labourers  and  servants,  vrho  seem  to  have  been  inclined  to  avail 
themselves  of  their  freedom  by  remaining  totally  idle  unless  induced 
to  work  by  high  vyages.  But  the  first  trace  of  any  interposition  on 
the  part  of  the  Government  with  a  view  of  regulating  the  labour 
market  is  to  be  found  in  the  Ordinance,  Proclamation,  or  Statute, 
whichever  it  is,  which  is  commonly  called  the  Statute  of  Labourers, 

franchisements  should  be  granted  throughout  the  whole  kingdom  upon  just  and 
reasonable  conditions."  See  Eoberts.  Introd.  to  Hist.  Chas.  V.,  sects.  1  and  4, 
and  note  xx.  ib.  He  cites  Ordon.  torn.  1,  pp.  583,  653.  Hallam,  however, 
mentions  dfe  a  fact  not  generally  known,  that  predial  servitude  was  not  abolished 
in  all  parts  of  France  till  the  Eevolution,  at  the  close  of  the  last  century.  Mid. 
Ages,  ch.  2,  p.  3,  note,  p.  150,  9th  edit.  The  feudal  law  was  abolished  in 
Prance  by  a  decree  of  the  National  Assembly,  4th  August,  1789.  See  the 
Baron  de  Bode's  Case,  8  Q.  B.  246.  It  is  remarkable,  that  till  about  the  same 
period,  or  even  later,  there  were  in  Scotland  many  colliers,  coal-bearers  and 
salters  in  a  state  of  slavery  or  bondage,  bound  to  the  collieries  and  salt  works, 
where  they  worked  for  life,  and  transferable  with  the  collieries  and  salt  works 
when  their  original  masters  had  no  further  use  for  them.  These  men  were  not 
all  free  till  an  Act  of  Parliament  was  passed  (39  Geo.  3,  c.  56),  declaring  them 
to  be  S3,  for  they  appear  to  have  neglected  to  avail  themselves  of  an  act  which 
had  been  passed  nearly  a  quarter  of  a  century  before  (15  Geo.  3,  c.  28),  which 
enabled  them  to  obtain  their  freedom,  by  going  through  certain  forms.  Lord 
Brougham,  Polit.  Philos.  c.  viii.,  ad  fin.,  says,  they  complained  of  the  act  as  a 
trick  of  the  owners  to  evade  certain  payments.  However  this  may  be,  the  poet 
might  well  write — 

"Such  dupes  are  men  to  custom,  and  so  prone 

To  rev'reuce  what  is  ancient,  and  can  plead 

A  course  of  long  observance  for  its  use, 

That  even  servitude,  the  worst  of  ills, 

Because  delivered  down  from  sire  to  son. 

Is  kept  and  guarded  as  a  sacred  thing.  "—COWP.  The  Task,  B.  5. 
In  the  Life  of  Hugh  Miller,  by  Brown,  1858,  it  is  said,  p.  71,  that  "so  late  as 
1842,  when  Parliament  issued  a  Commission  to  idquire  into  the  results  of  female 
labour  in  the  coal  pits  of  Scotland,  there  was  a  collier  still  living  that  had  never 
been  twenty  miles  from  the  metropolis  ;  who  could  state  to  the  Commissioners 
that  his  father,  his  grandfather,  and  himself  were  slaves,  and  that  he  had 
wrought  for  years  in  a  pit  in  the  neighbourhood  of  Musselburgh,  where  the 
majority  of  the  miners  were  also  serfs."  And  the  author  adds,  p.  72,  "the 
colliers  carried  in  their  faces  the  too  certain  index  at  once  of  their  social  and 
intellectual  condition,  being  mostly  of  that  type  to  which  a  very  strong  resem- 
blance is  found  in  the  prints  of  savage  tribes.  The  effect  of  the  emancipation 
of  these  poor  creatures  has  been,  that  in  less  than  a  quarter  of  a  century  this 
type  of  face  has  disappeared  throughout  Scotland."  May,  Constit.  Hist.  vol.  ii. 
p.  287,  well  remarks,  "The  last  vestige  of  slavery  was  now  effaced  from  the 
soil  of  Britain,  but  not  \intil  the  land  had  been  resounding  for  years  with  out- 
cries against  the  African  slave  trade." 

{r)  One  of  the  last  instances  in  which  villenage  was  insisted  on  was  Crouch? s 
Case,  which  happened  10  &  11  Eliz.,  and  is  reported  in.  Dyer,  266,  pi.  11,  and 
282,  pi.  32.  Mr.  Hargrave,  however,  in  his  argument  in  Somerset's  Case,  20 
How.  St.  Tr.  40,  mentions  several  later  cases — one  so  late  as  Hil.  T.,  15  Jac.  1, 
since  which,  he  says,  the  claim  of  villenage  has  not  been  heard  of  in  our  courts 
of  justice. 
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and  which  occurred  23  Edw.  3,  a.  d.  1349.  In  that  year,  when  the 
plague,  sometimes  called  "The  Black  Death,"  or  "The  Great 
Mortality,"  which  is  said  to  have  destroyed  one-third  of  the  popu- 
lation of  Europe  (s),  had  extended  its  ravages  to  England,  where 
it  was  equally  destructive  (t),  so  that  servants  and  labourers  of  all 
sorts  became  excessively  scarce,  and  demanded  exorbitant  wages 
(m),  Edward  III.  (as  *Parliament  was  not  sitting,  having  [*lvii] 
been  prorogued  on  account  of  the  plague  (v),  by  the  assent  of  the 
Prelates,  &c.,  and  others  of  his  Council  {de  quorum  unanimi  con- 
silio  duximus  ordinandum  quod,  &c.),  issued  an  ordinance,  writ,  o:^ 
proclamation,  directed  to  the  Sheriffs  of  the  various  Counties  in 
England,  with  a  view  of  compelling  workmen  and  labourers  to 
serve  for  reasonable  wages.  This  ordinance  recites  that  "because 
a  great  part  of  the  people,  and  especially  of  workmen  and  servants, 
late  died  of  the  pestilence,  many  seeing  the  necessity  of  masters 
will  not  serve  unless  they  may  receive  excessive  wages,  and  some 
rather  willing  to  beg  in  idleness,  than  by  labour  to  get  their  liv- 
ing ;"  and  then  proceeds  to  direct  what  wages  shall  be  paid,  and  to 
make  other  regulations  for  the  control  of  workmen  and  servants. 
It  is  printed  at  length  in  the  Statutes  at  Large,  as  though  it 
were  an  Act  of  Parliament,  and  is  commonly  referred  to  as    "  The 

(s)  Various  accounts  of  this  plague  are  collected  in  Barnes,  Hist.  Edw.  3,  B. 
2,  Ch.  8,  p.  428.  See  also  Knighton,  p.  2599.  There  is  also  an  account  of  its 
ravages  in  Florence  in  the  Introduction  to  the  Decameron  of  Boccaccio.  He, 
too,  speaks,  of  the  great  ' '  scardta  di  serventi ' '  in  Florence  caused  hy  it.  See 
his  account  charmingly  elaborated  by  Lord  Lytton  in  his  Bienzi.  It  is  re- 
markable that  so  little  notice  of  this  plague  is  taken  by  most  historians  of 
England,  who  appear  to  be  absorbed  in  the  recital  of  the  French  wars  of  Edw. 
III.  Froissart  says  but  little  of  it  in  his  Chronicles,  vol.  i.  p.  200  (John's 
edit.).  Hume  and  Goldsmith  scarely  mention  it.  Lingard  speaks  more  fully 
of  it  in  his  Hist.  Eng.  vol.  iv.  p.  86.  There  is  only  a  short  account  in  Carte's 
Hist.  Engl.  vol.  ii.  p.  475. 

(t)  Rogers  in  his  History  of  Prices,  vol.  i.  p.  60,  thinks  that  it  really  de- 
stroyed not  much  less  than  half  the  population,  and  doubled  the  rate  of  wages, 
ib.  265. 

(m)  This  effect  of  the  plague  was  not  confined  to  servants,  for  parish  priests 
also,  having  become  "very  scant  after  the  pestilence,"  an  Act  of  Parliament 
was  passed  to  regulate  their  wages,  36  Edw.  3,  c.  8.  See  also  23  Edw.  3,  c.  8, 
ad  fin. 

(d)  Barnes,  p.  437,  says,  "all  suits  and  pleadings  in  the  King's  Bench  and 
other  places  ceased,  and  all  Sessions  of  Parliament  for  the  space  of  more  than 
two  years  were  hindred."  The  writs  for  the  prorogation  are  set  out  at  length 
in  Eymer's  Foedera,  vol.  iii.  part  1,  and  show  the  progress  of  the  plague  in 
England.  See  pp.  180,  182,  191.  At  p.  198  is  a  writ  dated  18th  June,  1350, 
24  Edw.  3,  directed  to  the  Sheriff  of  Kent  (and  a  note  stating  that  consimUia 
brema  diriguntur  singulis  vicecomitibus  per  Angliam),  quia  magna  pars  populi  et 
maxime  operaiorum  et  servientum  in  tcltimd  peslilenlid  defuncta  est,  with  a  view  of 
compelling  such  to  work  for  reasonable  wages.  This  last  appears  to  be  the 
same  as  what  is  commonly  called  The  Statute  of  Labourers.  At  p.  210  there 
are  two  other  writs  directed  to  individuals  in  Suffolk  and  Lincolnshire,  dated 
12  and  18  Nov.  1350,  from  which  it  would  appear  that  the  former  writs  to  the 
sheriffe  had  not  been  much  regarded. 
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Statute  of  Labourers  "  (a;).  But  it  would  appear  to  be  at  least  very 
[*lviii]  *doubtful,  if  it  ever  had  the  authority  of  an  Act  of  Parlia- 
ment. Moreover,  its  provisions  appear  to  have  been  eluded  by  the  in- 
genuity and  avarice  of  the  labourers.  Knighton  says,  "  Operarii 
famen  adeo  elati  et  contrariosi  non  advertebant  regis  mandatum, 
set  si  quis  eos  habere  vellet,  oportuit  eum  eis  dare  secundum  suum 
velle,  et  aut  fructus  suos  et  segeies  perdere,  ant  operariorum  elatam 
et  cupidam  voluntatem  ad  vota  implere."  The  King  seems  to  have 
endeavoured  to  enforce  his  mandate,  and  enrich  his  own  treasury, 
by  fining  the  givers,  and  imprisoning  the  receivers,  of  exorbitant 
wages,  though  with  little  efPect.  For  as  soon  as  Parliament  met 
after  the  plague  had  ceased,  it  was  found  necessary  to  pass  an  Act 
of  Parliament  having  the  same  object,  but  of  more  extended  opera- 
tion. This  act,  25  Edw.  3,  stat.  1,  is,  it  is  conceived,  more  properly 
entitled  to  the  appellation  of  the  "  Statue  of  Labourers."  It 
recites  the  "said  ordinance"  of  23  Edw.  3,  and  that  "the  said 
servants  having  no  regard  to  the  said  ordinance,  but  to  their  ease  and 
singular  covetise,  do  withdraw  themselves  to  serve  great  men  and 
other,  unless  they  have  livery  and  wages  to  the  double  or  treble  of 
that  they  were  wont  to  take  the  said  20th  year  of  Edw.  3,  and  be- 
fore, to  the  great  damage  of  the  great  men,  and  impoverishing  of 
all  the  said  Commonality,  whereof  the  said  Commonality  prayeth 
remedy."  It  then  proceeds  to  enact,  in  order  "to  refrain  the  malice 
of  the  said  servants,"  various  provisions  more  extensive  than  those 
contained  in  the  ordinance  of  23  Edw.  3.,  Among  them  is  one, 
"That  all  workmen  bring  openly  in  their  bands  to  the  merchant 
towns  their  instruments,  and  there  shall  be  hired  in  a  common  place 
and  not  privy."  This  regulation,  which  was  probably  intended  to 
prevent  secret  contracts  of  hiring  at  exorbitant  wages,  but  which 
was  repealed  5  Eliz.  c.  4  (and  again  by  26  &  27  Vict.  c.  125),  ap- 
I  *lix]  pears  to  be  the  origin  of  those  "  Statutes,"  "  Mops,"  *or 
Fairs  {y),  for  the  hiring  of  servants  still  kept  up  in  various  parts 
of  England,  but  which  are  now  found  to  be  productive  of  so  much 
demoralization  and  harm  to  servants  and  labourers  themselves,  that 
great  efforts  are  being  made  by  clergymen  and  other  philanthropic 
individuals  to  put  them  down. 

(x)  Banington  on  Stat,  calls  it  a  supposed  statute,  because  the  intervention  of 
the  Com  in  OPS  is  not  mentioned,  and  adds  iu  a  note  that  it  appears  from  Dugdale 
that  no  Parliament  was  held  23  Edw.  3,  because  of  the  plague.  Knighton,  p. 
2600,  says,  "Interim  rex  misit  in  singulos  comitaius  regni  quod  messores  et  alii  ape- 
rarii  non  plus  capa-emt  quam  capere  solebant,  sub  pcena  in  statuto  limitata,  et  ex  hoc 
innovavit  statutum"  Barnes,  p.  441,  calls  it  a  "King's  Ordinance."  See  also  2 
Eich.  2,  c.  8.  But  23  Edw.  3,  appears  to  have  been  treated  as  a  statute,  F.  N. 
B.  167  B.  See  note  to  Co.  Litt.  42  h,  159  J.;  and  also  4  Inst.  26.  The  true  solu- 
tion of  the  point  would  seem  to  be  that  the  "King's  Ordinance"  of  23  Edw.  3 
was  made  a  Statute,  25  Edw.  3.  See  Hall.  Mid.  Ages,  vol.  ii.  p.  181  (9th  ed^t.). 
The  point,  however,  is  now  more  curious  than  important. 

(y)  As  to  the  obstruction  of  highways  by  stalls  erected  at  these  fairs,  see 
Simpson  v.  Wells,  41  L.  J.  M.  C.  105. 
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Various  statutes  -were  also  afterwards  passed  with  a  view  to  com- 
pel labourers  and  servants  to  work,  and  regulating  their  wages  (z), 
diet  (a),  apparel  (b),  and  games  (c).  And  some  to  prevent  people 
of  small  means  making  a  great  retinue  of  people,  and  giving  them 
hats  and  other  liveries  (d),  a  custom  which  appears  to  have  grown 
up,  having  for  its  object  the  mutual  maintenance  in  quarrels,  and 
which  was  not  confined  to  noblemen  (e). 

At  the  commencement  of  the  reign  of  Queen  Elizabeth,  however, 
all  former  acts  regulating  wages  were  repealed,  "  chiefly  for  that 
the  wages  and  allowances  limited  and  *rated  in  many  of  the  [*lx] 
said  statutes  were  in  divers  places  too  small,  and  not  answerable  to 
that  time  respecting  the  advancement  of  prices  of  all  things  be- 
longing to  the  said  servants  and  labourers,"  and  power  was  given  to 
justices  of  the  peace  and  magistrates  of  cities  and  burghs  to  rate 
wages  and  fix  prices  of  work  (/).  Acts  of  Parliament  conferring 
similar  powers  were  also  passed  in  Scotland  (g)  where  their  provi- 
sions were  found  so  beneficial  that  they  were  afterwards  extended 
to  colliers  (h).  But  so  much  of  those  acts  as  authorized  and  em- 
powered justices  of  the  peace  and  magistrates  of  cities  and  burghs 
to  rate  wages  and  fix  prices  of  work  for  artificers,  labourers,  and 
craftsmen,  has  since  been  altogether  repealed  (i)  ;  and  it  is  remark- 

(z)  25  Edw.  3,  s.  1 ;  34  Edw.  3,  cc.  9,  10,  11 ;  2  Eich.  2,  c.  8 ;  12  Eich.  2,  c. 
4  ;  4  Hen.  5,  c.  4 ;  2  Hen.  6,  c.  14 ;  6  Hen.  6,  c.  3 ;  8  Hen.  6,  c.  8 ;  23  Hen.  6, 
c.  13. 

(a)  37  Edw.  3,  e.  8.     See  3.  Inst.  201. 

(6)  37  Edw.  3,  CO.  8,  9,  11,  14 ;  3  Edw.  4,  c.  5 ;  22  Edw.  4,  c.  1.  These  two, 
however,  were  not  confined  to  servants,  and  they  were  repealed  24  Hen.  8,  e.  13 
and  1,  Jac.  c.  25.     See  3  Inst.  199. 

(e)  12  Eich.  2,  c.  6 ;  16  Eich.  2,  c.  4;  11  Hen.  4,  c.  4  (see  17  Edw.  4,  c.  3); 
11  Hen.  7,  c.  2  ;  33  Hen.  8,  c.  9.     See  now  8  &  9  Vict.  c.  109. 

(d)  1  Eich.  2,  c.  7  J  20  Eich.  2,  cc.  1,  2 ;  1  Hen.  4,  c.  7 ;  2  Hen.  4,  c.  21 ;  7 
Hen.  4,  c  14 ;  13  Hen.  4,  c.  3 ;  8  Hen.  6,  c.  4 ;  8  Edw.  4,  c.  2.  In  12  Edw.  4, 
it  was  found  necessary  to  pass  an  act  of  parliament  for  enahling  the  Prince  of 
Wales  to  give  liveries  to  other  than  menial  servants,  12  Edw.  4,  c.  4.  These 
acts  were  repealed  by  3  Car.  1,  c.  4.  See  also  19  &  20  Vict.  c.  64 ;  26  &  27  Vict. 
125.  Lord  Coke  (3  Inst.  200)  says,  "William  of  Malmeshury,  comparing  Eng- 
lishmen and  Normans  together,  saith,  that  in  his  time  the  Eiiglish,  manner  was 
to  sit  bibbing  whole  houres  after  dinner ;  and  that  the  Norman  fashion  was  to 
walk  the  streets  with  great  troops  with  idle  and  loose  serving  men  following 
them, both  which  were  causes  of  many  disorders  and  outrages." 

(e)  By  the  statute  34  &  35  Hen.  8,  c.  1  (A.  D.  1542 — 3),  it  was  enacted,  not 
only  that  the  Bible  should  not  be  read  in  English  in  any  church,  but  also  that 
no  women  or  artificers,  prentices,  journeymen,  servingmen  of  the  degree  of  yeo- 
men or  under,  husbandmen,  nor  labourers  should  read  the  New  Testament  in 
English.  This  act,  however,  which  was  chiefiy  directed  against  Tindal's  trans- 
lation of  the  Bible,  was  repealed  about  four  years  afterwards,  1  Edw.  6,  c.  12. 

(/)  5  Eliz.  c.  4.  See  1  Jac.  1,  c.  6,  explaining  this  act.  The  5  Eliz.  c.  4  was 
repealed  by  38  &  39  Vict.  c.  86,  post,  Appendix. 

(g)  22  Pari.  Jac.  6,  c.  8 ;  1  Pari.  Car.  1,  c.  38. 

h)  39  Geo.  3,  c.  56 ;  see  34  &  35  Vict.  c.  116. 

(i)  53  Geo.  3,  c.  40 ;  36  &  37  Vict.  c.  91.  Several  acts  which  had  been  passed 
in  the  reign  of  Geo.  3,  for  empowering  justices  to  regulate  the  wages  of  persons 
employed  in  the  manufacture  of  silk,  were  repealed,  5  Geo.  4,  c.  66 ;  the  provi- 
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able  as  showing  the  entire  change  of  public  opinion  upon  this  sub- 
ject, that  in  the  act  for  the  arbitration  of  disputes  between  masters 
and  workmen,  which  was  passed  in  1824  (A;),  there  is  a  special  pro- 
visioA,  that  nothing  therein  contained  shall  authorize  justices,  act- 
ing in  execution  of  that  act,  to  establish  a  rate  of  wages  without 
the  mutual  consent  of  both  master  and  workmen. 

The  statute  of  5  Eliz.  c.  4  only  gave  power  to  the  magistrates 
"  to  limii,  rate,  and  appoint "  wages,  and  gave  no  power  to  order 
payment  of  them.  That  power  was,  however,  assumed  by  the  mag- 
istrates, and  their  assumption  of  it  was,  by  construction  of  law, 
[*lxi]  held  to  be  legal  {I).  *But  the  statute  being  deficient,  as  it 
extended  only  to  such  wages  as  should  be  rated,  and  to  servants  in 
husbandry,  and  contained  no  power  to  admit  the  servant's  oath  in 
evidence,  another  act  was  passed  in  20  Geo.  2,  c.  19,  giving  more 
extensive  powers  to  magistrates,  and  extending  those  powers  to  dis- 
putes between  masters  and  various  other  descriptions  of  servants 
than  those  mentioned  in  the  statute  of  Elizabeth.  And  this  act 
was  found  so  beneficial  in  some  respects,  that  although,  as  we  have 
seen,  repealed  as  to  rating  wages,  several  other  acts  were  subse- 
quently passed  extending  the  powers  conferred  by  it  in  other  re- 
spects (m).     But  these  acts  were  all  repealed  in  1875  (w). 

The  Statute  Book  also  contains  (in  addition  to  the  acts  relating 
to  the  arbitration  of  disputes  between  masters  and  workmen  (o) ; 
"The  Councils  of  Conciliation  Act,  1867"  (p);  the  act  prohibiting 
the  payment  of  wages  in  goods  or  otherwise  than  in  the  current 
coin  of  the  realm,  commonly  called  the  Truck  Act  (g) ;  and  the  pay- 
ment of  -wages  in  Public  Houses  Prohibition  Act,  1883  (r) ;  which 
are  applicable  to  most  trades)  a  large  number  of  statates  applicable 
to  masters  and  servants  in  particulr  trades  (s),  which  it  is  not  thought 
necessary  in  this  place  to  refer  to  at  greater  length,  as  they  are  not 

sious  contained  in  them  "having  been  found  vexations  and  injurious  in  their 
operation."  The  29  Geo.  2,  c.  33,  s.  1,  which  empowered  justices  to  make  rates 
for  the  payment  of  wages  to  weavers  and  others  employed  in  the  woollen  manu- 
factures, was  repealed,  6  Geo.  4,  c.  129 ;  30  &  31  Vict.  c.  59. 

Uc)  5  Geo.  4,  c.  96  post,  p.  544. 

[l)  B.  V.  Gouche,  2  Salk.  441 ;  2  Lord  Eaym.  820 ;  Shergold  v.  Hallmoay,  2 
Str.  1002. 

(m)  As  to  masters  and  workmen,  see  27  Geo.  2,  c.  6 ;  31  Geo.  2,  c.  11,  s.  2 ;  6 
Geo.  3,  c.  25  ;  4  Geo.  4,  c.  34 ;  10  Geo.  4,  c.  52.  As  to  masters  and  apprentices, 
see  33  Geo.  3,  c.  55  ;  47  &  48  Vict.  c.  43  ;  4  Geo.  4,  c.  29  ;  4  Geo.  4,  c.  34 ;  5  &  6 
Vict.  c.  7. 

(n)  By  38  &  39  Vict.  c.  86,  s.  17,  post,  Appendix,  p.  695. 

(o)  5  Geo.  4,  c.  96,  and  35  &  36  Vict.  c.  46jpos<,  p.  553. 

Ip)  30  and  31  Vict.  c.  37,  post,  p.  556. 

(g)  1  &  2  Will.  4,  c.  37,  post,  p.  603.  All  previous  acts  on  this  subject  were 
repealed  by  1  &  2  Will.  4,  c.  36.  The  first,  4  Edw.  4,  c.  1,  s.  v.  13,  was  passed 
in  1464.  The  first  that  uses  the  word  "truck,"  as  applied  to  the  payment  of 
wages  otherwise  than  in  money,  is  12  Geo.  1,  c.  34  (1725). 

W  46  &  47  Vict.  c.  31,  post,  p.  771. 

(s)  See  the  Alphabetical  Table,  ante,  p.  xlvii. 
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of  general  interest ;  the  principal  of  those  now  in  existence  will  be 
found  in  the  Appendix. 

Acts  of  Parliament  have  also  been  passed  at  various  *times  [*lxii] 
for  the  regulation  of  the  employment  of  children  and  young  per- 
sons in  cotton  and  other  factories,  and  for  the  preservation  of  their 
health  and  morals,  which  are  commonly  called  "The  Factory  Acts." 

The  first  act  for  this  purpose  was  passed  in  1802  (s),  and  was 
amended  in  1819  (f).  Further  enactments  on  the  subject  were  made 
in  1825,  (m),  the  provisions  of  which  having  been  defeated  for  want 
of  form,  it  was  found  necessary  again  to  amend  the  law  in  1829  (v). 
At  the  commencement  of  the  reign  of  Will.  4,  however,  all  these 
acts  (except  the  first)  were  repealed,  and  other  regulations  enacted 
in  lieu  thereof  (x).  But  a  few  years  afterwards  those  regulations 
were  in  their  turn  also  repealed,  and  other  acts  passed  (y),  which, 
however,  were  all  repealed  in  1878.  The  acts  now  in  force  upon 
the  subject  are  the  Factory  and  Workshop  Acts,  1878  and  1883  (z). 

The  provisions  contained  in  the  repealed  acts,  which  were  appli- 
cable to  young  persons  (that  is,  persons  above  thirteen  and  under 
eighteen  years  of  age  (a) ),  were  first  extended  to  females  above  that 
age  in  1844  (6).  In  1860,  the  powers  and  provisions  of  the  Factory 
Acts  were  applied  to  bleaching  works  and  dyeing  works  (c)  :  in 
1861,  to  lace  factories  (d):  in  1862,  to  bleach  fields  or  works  in 
which  the  operation  of  bleaching  by  'the  open  air  process  is  carried 
on  (e)  :  in  1863,  to  calendaring  works  and  *finishing  [*lxiii] 
works  (/);  and  in  1867  their  application  was  still  further  extended 
as  will  be  noticed  presently.  In  1863  an  act  was  passed  for  limit- 
ing the  hours  of  labour  of  persons  under  eighteen  years  of  age  in 
bakehouses,  and  containing  regulations  as  to  the  cleanliness  of  bake- 
houses, called  "  The  Bakehouse  Eegulation  Act,  1863  "  (g).  But 
that  act  has  also  been  repealed  (h). 

In  1851 ,  an  Act  of  Parliament  was  passed  for  the  protection  of 

(s)  42  Geo.  3,  c.  73. 

h)  59  Geo.  3,  c.  66 ;  60  Geo.  3,  c.  5. 

(u)  6  Geo.  4,  c.  63. 

(v)  10  Geo.  4,  c.  51. 

Ix)  1  &  2  Will.  4,  c.  39. 

(a)  3  &  4  Will.  4,  c.  103,  ameBded  by  7  &  8  Viet.  c.  15 ;  10  &  11  Vict.'c.  29 
(see  Byder  v.  MUls,  3  Exc.  853) ;  13  &  14  Vict.  c.  54 ;  16  &  17  Vict.  c.  104 ;  19 
&  20  Vict.  c.  38  ;  27  &  28  Vict.  c.  48  ;  30  &  31  Vict.  c.  103. 

(z)  41  &  42  Vict.  c.  16,  post,  Appendix,  p.  718  ;  46  &  47  Vic.  c.  53,  post,  Ap- 
pendix, p.  772. 

(a)  7  &  8  Vict.  c.  15,  s.  73. 

(6)  7  &  8  Vict.  c.  15,  s.  32,  and  see  13  &  14  Vict.  c.  54. 

(e)  By  23  &  24  Vict.,  c.  78,  extended  by  27  &  28  Vict.  c.  98  [both  repealed  33 
and  34  Vict.  c.  62,  s.  5.] 

(d)  By  24  &  25  Vict.  c.  117  [repealed  41  &  42  Vict.  c.  16,  s.  107]. 

(e)  By  25  &  26  Vict.  c.  8  [repealed  33  &  34  Vict.  c.  62,  s.  5]. 
(/)  By  26  &  27  Vict.  c.  38  [repealed  33  &  34  Vict.  c.  62,  s.  5]. 
(g)  26  &  27  Vict.  c.  40. 

(A)  41  &  42  Vict.  c.  16  s.  107. 

(59) 


Ix  INTKODUCTION. 

prentices  and  servants,  which  for  the  first  time  rendered  it  a  misde- 
meanor for  any  master  or  mistress,  legally  bound  to  supply  neces- 
sary food  and  clothing  or  lodging  to  an  apprentice  or  servant,  wil- 
fully, and  without  lawful  excuse,  to  refuse  or  neglect  to  provide  the 
same.  That  act  will  be  further  adverted  to  hereafter  (i)  It  was 
indeed  partly  repealed  in  1861,  when  the  statutes  relating  to  crimi- 
nal law  were  consolidated  (A;),  but  its  provisions  were  at  the  same 
time  substantially  re-enacted  (Z). 

By  direction  of  the  Statute  Law  Commissioners,  who  were  ap- 
pointed 23rd  of  August,  1854,  a  bill  appears  to  have  been  prepared 
by  Mr.  Rogers,  and  laid  before  the  Board  on  the  13th  of  December, 
1854,  for  consolidating  the  Statutes  relating  to  masters  and  servants 
or  workmen.  This  bill  was  originally  prepared  by  Mr.  Eogers,  as 
a  member  of  a  former  Board  (appointed  23rd  of  July,  2  Will.  4), 
but  was  revised  and  completed  by  him  for  the  Statute  Law  Com- 
missioners (to).  After  being  under  their  consideration  for  two 
years  and  upwards,  it  was  ordered  to  be  printed  on  February  11th, 
1857  ;  but  it  appears  never  to  have  been  introduced  into  either 
House  of  Parliament. 

[*lxiv]  *In  1865  a  select  committee  of  the  House  of  Commons  was 
appointed  "  to  inquire  into  the  state  of  the  law  as  regards  contracts 
of  service  between  master  and  servant,  and  as  to  the  expediency  of 
amending  the  same."  This  committee  having  been  reappointed  in 
1866,  after  hearing  evidence,  resolved  unanimously,  "  That  the  law 
relating  to  master  and  servant,  as  it  now  exists,  is  objectionable," 
and  also  passed  certain  pther  resolutions  to  which  it  is  not  neces- 
sary further  to  advert.  Their  Eeport  led  to  the  passing  of  "  The 
Master  and  Servant  Act,  1867,"  which,  however,  as  we  shall  see 
presently,  has  been  repealed. 

The  year  1867  was,  in  fact,  fruitful  of  legislation  relating  to 
masters  and  servants. 

The  application  of  the  Factory  Acts  was  considerably  extended, 
and  they  were  applied  to  blast  furnaces,  iron  and  various  other 
foundries,  and  to  manufactories  of  paper,  glass  and  tobacco,  as  well 
as  to  letter-press  printing  and  bookbinding,  and  in  fact  to  any  trade 
establishment  in  which  fifty  or  more  persons  are  employed  in  any 
manufacturing  process  (n)  while  smaller  establishments  were  placed 
under  "  The  Workshop  Regulation  Act,  1867  "  (o).  But  both  those 
acts  have  been  repealed  (p).  "  The  Councils  of  Conciliation  Act, 
1867 "  (g),  enabled  her  Majesty  or  the  Home  Secretaiy  to  license 

i)  14  &  15  Vict.  c.  11,  post,  p.  229,  and  see  the  act  in  the  Appendix,  p   623 

k)  24  &  25  Vict.  c.  95. 

/)  24  &  25  Vict.  c.  100,  s.  26. 

m)  See  their  Eeport,  10  July,  1855. 

n)  30  &  31  Vict.  c.  103. 

o)  30  &  31  Vict.  c.  146. 

p)  41  &  42  Vict.  c.  16,  s.  107. 

q)  30  &  31  Vict.  c.  105  post,  pp.  556,  627. 
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equitable  councils  of  conciliation  to  adjust  difPerences  between 
masters  and  workmen  ;  and  "  The  Agricultiiral  Gangs  Act,  1867" 
(r),  provided  regulations  to  be  observed  by  every  gangmaster  with 
respect  to  the  employment  of  children,  young  persons  and  women 
in  the  execution  of  agricultural  work.  Both  these  acts  are  now  in 
force.  Finally,  the  legislation  of  1867  with  respect  to  masters 
*and  servants  was  completed  by  "  The  Master  and  Servant  [*lxv] 
Act,  1867,"  which,  as  has  been  already  stated,  has  been  repealed. 

The  efforts  of  the  government  and  the  legislature  in  1867  were 
not  confined  to  legislation  as  to  the  law  of  master  and  servant ; 
they  extended  their  labours  to  endeavouring  to  do  something  to 
regulate  the  action  of  trades  unions. 

On  12th  February,  1867,  a  commission  was  appointed  (whereof 
Sir  W.  Erie  was  chairman)  to  inquire  into  and  report  on  the  or- 
ganization and  rules  of  trades  unions  and  other  associations, whether 
of  workmen  or  employers,  and  to  inquire  into  and  report  on  the 
effect  produced  by  such  trades  unions  and  associations  on  the  work- 
men and  employers  respectively,  and  on  the  relations  between  work- 
men and  employers,  and  on  the  trade  and  industry  of  the  country, 
with  power  to  investigate  any  recent  acts  of  intimidation,  outrage 
or  wrong  alleged  to  have  been  promoted,  encouraged  or  connived  at 
by  such  trades  unions  or  other  associations  (s),  and  also  to  suggest 
any  improvements  to  be  made  in  the  law  with  respect  to  the  matters 
aforesaid,  or  with  respect  to  the  relations  between  workmen  and 
their  employers  for  the  mutual  benefit  of  both  parties. 

Shortly  after  the  issuing  of  this  commission,  "  The  Trades  Union 
Commission  Act,  1867"  (30  Viet.  c.  8),  was  passed,  and  three  com- 
missioners appointed  under  it  for  the  purpose  of  making  a  search- 
ing inquiry  into  a  case  of  outrage  which  had  been  committed  in 
the  town  of  Sheffield,  and  the  alleged  complicity  of  the  trades 
unions  therein. 

This  act  was  subsequently  extended  by  30  &  31  Vict.  c.  74,  and 
three  more  commissioners  were  appointed  to  *conduct  a  [*lxvi] 
similar  inquiry  with  respect  to  Manchester  and  its  neighbourhood. 

Both  these  sets  of  commissioners  made  reports  which  were  pre- 
sented to  Parliament,  and  are  reprinted  in  the  Appendix  to  the  Re- 
port of  the  Trades  Union  Commissioners,  who  made  their  final  report 
on  the  9th  March,  1869.  After  which  "The  Trades  Unions  Funds 
Protection  Act"  (f)  was  passed.  That  act  was,  however,  repealed 
in  1871,  and  "The  Trade  Union  Act,  1871"  (m)  and  "The  Criminal 
Law  Amendment  Act,  1871 "  (x),  were  passed.     In  1872  a  great 


M  30  &  31  Vict.  c.  130  posi,  p.  630. 


These  outrages  and  the  facts  disclosed  by  the  Reports  of  the  Commission- 
ers are  elaborated  into  a  Novel  called  "Put  yourself  in  his  Place,"  by  C.  Eeade, 
which  was  dramatized  under  the  name  of  "Free Labour." 
(0  32  &  33  Vict.  c.  61. 

(m)  34  &  35  Vict.  c.  31,  post,  Appendix,  p.  634. 
(x)  34  &  35  Vict.  c.  32. 
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strike  of  gas  stokers  took  place  (y).  And  the  Acts  of  1871  not 
proving  sufficient  or  satisfactory  another  Eoyal  Commission  was  ap- 
pointed 19th  March,  1874,  to  inquire  into  the  working  of  "  The 
Master  and  Servant  Act,  1867,"  and  of  "  The  Criminal  Law  Amend- 
ment Act,  1871."  Their  final  report  was  made  on  17th  February, 
1875,  and  in  that  year  "The  Master  and  Servant  Act,  1867,"  and 
"The  Criminal  Law  Amendment  Act,  1871,"  were  repealed,  and 
"Conspiracy  and  Protection  of  Property  Act,  1875"  (z)  and  "  The 
Employers  and  "Workmen  Act,  1875"  (a),  were  passed  ;  and  in  the 
following  year  "  The  Trade  Union  Act,  1871,"  was  amended  by 
"The  Trade  Union  Act  (1871)  Amendment  Act,  1876"  (6). 

In  1877  a  Select  Committee,  which  had  been  appointed  in  the 
previous  Session,  was  re- appointed  to  inquire  into  the  liability  of 
Employers  for  injuries  to  their  Servants.  Their  report,  which  was 
made  on  25th  June,  1877,  resulted,  after  several  bills  had  been  in- 
[*lxvii]  troduced  into  the  *House  of  Commons,  in  the  passing  of 
"The  Employers'  Liability  Act,  1880"  (c)  which  came  into  opera- 
tion on  1st  January,  1881,  and  is  to  continue  in  force  till  the  Slst 
■  December,  1887,  and  to  the  end  of  the  then  next  Session  of  Parlia- 
ment and  no  longer,  unless  Parliament  shall  otherwise  determine  (d). 

It  may,  perhaps,  be  not  out  of  place  to  remark  here,  that  in  1868 
"The  Artizans  and  Labourers'  Dwellings  Act,  1868"  (e),  was  passed 
for  the  purpose  of  providing  better  dwellings  for  that  class  of  per- 
sons ;  and  that  several  other  acts  have  also  been  subsequently  passed 
having  the  same  object  (/). 

In  1883  an  act  was  passed  to  better  the  condition  of  labourers  in 
Ireland  (gr). 

A  Eoyal  Commission  on  the  Housing  of  the  Working  Classes  is 
now  sitting,  and  their  report  is  shortly  expected. 

(y)  B.  V.  Bunn,  12  Cox,  C.  C.  316.  In  Pointon  v.  HUl,  53  L.  J.  M.  C.  62,  it 
was  held  that  workmen  on  strike  begging  could  not  be  convicted  as  "idle  and 
disorderly"  persons. 

(z)  38  &  39  Vict.  c.  86,  post,  Appendix,  p.  691. 
'  (a)  38  &  39  Vict.  c.  90,  post,  Appendix,  p.  698. 

(6)  39  &  40  Vict.  c.  22,  post,  Appendix,  p.  715. 

(c)  43  &  44  Vict.  c.  42,  post,  Appendix,  p.  763.  See  further  as  to  this  Act, 
post,  p.  269. 

(d)  Sect.  10. 

(e)  31  &  32  Vict.  c.  130,  amended  by  42  &  43  Vict.  c.  64,  and  43  Vict.  c.  8. 

(f)  See  "  The  Artizans  and  Labourers'  Dwellings  Improvement  Act,  1875," 
38  &  39  Vict.  c.  36,  as  amended  by  42  &  43  Vict.  c.  63 ;  and  "The  Artizans' 
Dwellings  Act,  1882,"  45  &  46  Vict.  c.  54.  As  to  Ireland,  see  "  The  Labour- 
ers' (Ireland)  Act,  1883,"  46  &  47  Vict.  c.  60. 

(g)  46  &  47  Vict.  c.  60. 
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The  Law  of  Master  and  Servant. 


CHAPTEE  I. 

THE  PARTIES  TO  THE  CONTRACT.— WHO  MAY  COX- 
TEACT  THE  RELATIONSHIP  OF  MASTER  AND  SEE- 
VAX'T. 
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GrENEBAXLT. 

As   a  general  rule,  every  person   of  the  full  age  of  parties  to  the 
twenty-one  years,  and  not  under  any  legal  disability,  is  contract  gen- 
capable  of  becoming  either  a  master  or  a  servant.     But  erally. 
in  order  that  a  contract  of  hiring  and  service  may  be  Servant  mn.st 
legally  binding  (a),  it  is  necessary,  that,  at  the  time  ^^  ^i^i^ris 
such  a  contract  is  entered  into,  the  party  about  to  be  e^^^  Sto" 
hired  should  be  free  from  any  other  engagement   in-  binding  con- 
compatible  with  that  into  which  he  is  about  to  enter;  tract  of 
in  other  words,  he  must  be  sui  juris.  hiring  and 

*Thns,  whilst   a  settlement  could  be  gained  by[*2]     "^ 
hiring  and  service  (b),  it  was  held  that  the  party  who 

{a)  It  is  not  always  neces-sary  to  prove  a  Ifynlly  binding  con- 
trad,  of  hiring  :  a  service  de  facto  is,  as  we  shall  hereafter  see,  suf- 
ficient for  many  pnrpo.scs.  Even  in  an  action  for  disturbance  of 
a  freehold  office,  it  is  not  necessary  to  show  an  apx)ointment  by 
deed,  proof  of  having  acted  in  the  office  for  several  years  is  suf- 
ficient. M'Makon  v.  Lennard,  6  Ho.  Lords  Cases,  970,  et  cas. 
cit.  ib.  984.  See  also  the  Customs  Consolidation  Act,  1876,  39  & 
40  Vict.  c.  36,  s.  261. 

(6)  By  4  &  5  Will.  4,  c.  76,  s.  64,  no  settlement  can  be  gained 
by  hiring  and  service,  or  by  residence  under  the  same,  since  14 
August,  1834. 
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As  in  cases  of 
settlement  by 
hiring  and 


Contracts  of 
hiring  by  ap- 
prentices. 


Soldiers. 


Militiamen 
and  others. 


hired  himself  as  a  servant  must,  in  order  to  acquire  a 
settlement  by  service  under  that  hiring,  have  been,  at 
the  time  of  hiring,  disencumbered  from  any  other  rela- 
tion which  might  interfere  with  or  defeat  the  perform- 
ance of  his  engagement;  for,  ynless  he  were  so,  he  was 
not  free  to  contract,  and,  if  not  free  to  contract,  he 
could  not  be  lawfully  hired. 

Therefore  an  apprentice  (c)  could  not,  whilst  his  in- 
dentures remained  in  force,  (and  they  were  not  then 
dissolved  by  the  bankruptcy  (d)  of  the  master,)  lawful- 
ly hire  himself  to  another  master  so  as  to  gain  a  settle- 
ment by  service  under  such  hiring.  So  a  deserter  from 
the  king's  marine  forces  (e) ;  and  an  invalided  soldier 
in  the  king's  service,  who  had  leave  of  absence  upon 
agreeing  to  relinquish  his  pay  for  the  time,  which 
leave  was  renewed  from  time  to  time;  were  also  held 
incapable  of  making  a  valid  contract  of  hiring  and  ser- 
vice, so  as  to  gain  a  settlement  thereunder,  since  they 
were  not  sui  juris  so  as  to  be  able  to  contract,  being 
under  a  legal  disability  in  consequence  of  having 
entered  into  a  different  obligation  (_/). 

And  similar  principles  were  held  to  be  applicable  to 
militiamen  and  their  substitutes,  and  members  of  volun- 
teer corps,  such  persons  being  held  to  be  incapable  of 
entering  into  a  valid  contract  of  hiring  and  service; 
unless,  at  the  time  they  did  so,  they  informed  their 
master,  or  he  knew  of  their  liability  to  be  called  on  to 
[*3]  serve,  and  *agreed,  in  such  case,  to  dispense  with 
their  personal  services  (g). 


(c)  B.  V.  Rindringham,  6  T.  R.  557.  And  see  S.  v.  SUmmarket, 
9  East,  211 ;  B.  v.  Dvmton,  15  East,  352,  which,  although  not 
cases  of  apprenticeship,  illustrate  the  text. 

(d)  R.  V.  Puckington,  1.  Str.  582;  and  see  Thomas  v.  Williams, 
1  A.  &.  E.  485.  The  statute  32  &  33  Vict.  c.  71,  s.  33,  under " 
which  an  order  of  adjudication  in  bankruptcy,  if  either  the 
bankrupt  or  the  apprentice  or  clerk  gave  notice  in  writing  to  the 
trustee  to  that  effect,  operated  as  a  complete  discharge  of  the 
indenture  of  apprenticeship  or  articles  of  agreement,  was  re- 
pealed by  the  Bankruptcy  Act,  1883,  (46  &  47  Vict.  c.  52). 

(e)  B.  V.  Norton,  9  East,  206. 

(/)  B.  V.  Beaulieu,  3  M.  &  S.  229. 

(g)  B.  V.  Weslerleigh,  Burr.  753 ;  B.  v.  Winchcombe,  1  Doug.  391 ; 
B.  V.  Rolsworthy  6  B.  &  C.  283  ;  B.  v.  Taunton  St.  James,  9  B.  &  C. 
831  ;  B.  v.  Elmley  Castle,  3  B.  &  Ad.  826 ;  B.  v.  St.  Mary-at-the- 
Walls,  Colchester,  5  B.  &  Ad.  1023 ;  B.  v.  Witmesham,  2  A.  &  E. 
648.  By  theMalitia  (Voluntary  Establishment)  Act,  1875  (38  & 
39  Vict.  c.  69.  Vict.  c.  69),  s.  78,  "If  any  servant  whatever, 
hired  by  the  year  or  otherwise,  be  enlisted  as  a  militiaman  by 
virtue  of  this  Act,  such  enlistment  shall  not  vacate  or  recind  the 
contract  or  alter  the  engagement  between  such  servant  and  his 
master  or  employer,  unless  the  militia  of  the  county  for  which 
(64) 
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Upon  similar  principals  it  has  been  held  (h),  that  a  Purser's 
piirser's  steward  on  board  one  of  her  Majesty's  ships,  steward,  who 
who  could  not  be  appointed  by  the  purser  without  the  ^  servant  of 
assent  of  the  commander,  and  tvas  entitled  to  the  pay  notTue  '^^^' 
of  an  able  seaman  from  the  Crown,  could  not  recover  purser, 
additional   wages   from   the   purser,   although  it   was 
proved  to  be  usual  for  pursers  to  allow  their  steward 
a  salary  at  the  rate  of  11.  per  gun. 

But  where  (i)  the  commander  of  one  of  her  Majesty's  But  cook  Mr- 
ships  engaged  the  plaintiff,  who  was  then  cook  on  board  ed  from  an- 
a  steamer,  to  serve  in  that  capacity  on  board  the  ship  '^^^^^  vessel, 
he  commanded,  promising  to  give  him  1 2Z.  a  year  beyond  e^tra  pav 
his  rating  as  an  able  seaman  ;  it  was  held  that  the  can  sue. 
plaintiff  might  recover  that  amount  in  an  action  against 
the  commander,  Maule,  J.,  observing,  "Here  the  plain- 
tiff, instead  of  contracting  to  do  the  work  which  he  was 
already  bound  to  perform,  was  a  free  agent,  perfectly 
sui  juris,  when  he  entered  into  the  engagement." 

For  all  ministerial  acts,  which  require  no  exercise  of  Ministerial 
judgment  or  discretion,  every  public  officer  may  appoint  public  officer 
*a  deputy  or  servant  (k),  unless  required  by  the  [*4]  may  appoint 
statute  under  which  they  are  appointed  to  execute  their  ^  'i'^puty. 
duties  in  person,  as  in  case  of  clerks  in  the  Master's 
Office  (l),  clerks  of   the  Parliament  (m),  &c.     Thus  a 
sheriff,  or  churchwarden  or,  overseer  may  depute  the 
execution  of  warrants  to  others.     But  an  officer  whose  j,i^„e 
duties  are  of  a  judicial  character  cannot  act  by  deputy  cannot. 
(n),  unless  empowered  to  do  so  by  Act  of  Parliament ; 

rsuch  servant  is  enlisted  be  embodied  under  this  Act,  or  unless 
such  person  so  enlisted  leave  the  service  of  his  master  or 
■employer  for  the  purpose  of  preliminary  training  or  training  and 
exercise  in  pursuance  of  this  Act,  and  do  not  return  again  to  the 
.same  service  at  the  end  of  the  period  of  preliminary  training,  or 
training  and  exercise,  or  as  soon  after  as  reasonably  may  be,  but 
his  master  or  employer  shall  be  entitled  to  an  abatement  from 
lis  wages  in  proportion  to  the  duration  of  his  absence  from  his 
■said  services."  And,  by  the  same  section,  disputes  respecting 
wages  under  20?.  may  be  decided  in  England  or  Ireland  by  a 
justice,  and  in  Scotland  by  the  sheriff  of  the  county  or  two 
justices,  in  a.  summary  way. 

(h)  Carter  v.  Hall,  2  Stark.  361. 

(i)  autterbuck  v.  Coffin,  3  M.  &  G.  842  ;  and  see  Harris  v.  Car- 
ter, 3  E.  &  B.  559 ;  Hartley  v.  Ponsonby,  26  L.  J.,  Q.  B.  322. 

(k)  Phelps  V.  Winehcombe,  3  Bulstr.  77 ;  Walsh  v.  Southworth,  6 
Exc.  150 ;  2  L.  M.  &  P.  91. 

(l)TW  4  &  1  Vict.  c.  30,  s.  13,  which  was  not  repealedhj"  The 
Supreme  Court  of  Judicature  (Officers)  Act,  1879,"  42  &  43  Vict, 
c.  78.     See  the  Second  Schedule. 

(m)  5  Geo.  4,  c.  82,  s.  2. 

(n)  Boll.  Abr.  591,  tit.  "Deputie."  Bac.  Abr.  "Offices  and 
Officers"  (L.). 
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as  County  Court  judges  (o),  recorders  (p),  and  stipen- 
diary magistrates  (q)  are  empowered  to  do  so  in  certain 
cases. 


Married 
women. 


Liability  of 
husband, 


White  V. 
Ouyler. 


depends  on 

wife's 
agency. 


Maeeied    Women. 

A  married  woman  is,  in  general,  incapable  of  enter- 
ing into  any  contract  which  will  be  binding  upon  her  at 
law,  and  cannot,  therefore,  take  an  apprentice,  as  she  can- 
not legally  bind  herself  to  instruct  him  (r).  And  she  can- 
not (except  in  cases  within  the  Married  Woman's  Prop- 
erty Act,  1882)  (s)  sue  alone  on  a  contract  made  with 
her  before  or  after  marriage,  even  though  her  husband 
is  an  alien  enemy  {t).  In  entering  into  contracts  she  is 
generally  regarded  as  the  agent  of  her  husband,  and  he 
will,  in  general,  be  bound  by  such  contracts.  When, 
therefore,  a  married  woman  hires  servants,  her  husband 
will,  in  most  cases,  be  liable  to  pay  the  wages.  And  it 
makes  no  difference  in  his  liability  that  the  wife  has 
[*5]  entered  into  *and  signed  an  agreement  under  seal, 
where  he  has  not  authorized  her  to  do  so. 

In  a  case  (i),  therefore,  where  the  defendant's  wife, 
by  an  agreement  under  seal  to  which  he  was  no  party, 
and  which  he  had  not  given  her  any  written  authority 
to  enter  into,  agreed  to  take  the  plaintifip  with  her  to 
Barbadoes  in  the  capacity  of  a  waiting-maid,  to  pay  her 
21Z.  per  annum  as  long  as  she  continues  in  her  service, 
and  to  pay  for  her  passage  to  Barbadoes,  and  other 
incidental  expenses,  and  also  her  passage  home  to  Eng- 
land in  case  she  should  be  dismissed  from  her  situation  •, 
it  was  held  that  the  defendant  was  liable  to  an  action 
of  assumpsit  for  the  amount  of  the  plaintiff's  wages 
and  her  passage- money  home  to  England,  which  had 
not  been  paid,  although  it  was  objected  on  the  part  of 
the  defendant,  that  the  form  of  action  was  miscon- 
ceived, and  that  it  should  have  been  on  the  deed. 

The  liability  of  th«  husband,  however,  upon  contracts 
of  hiring  entered  into  by  the  wife,  depends  entirely  upon 

(fl)  9  &  10  Vict.  c.  95,  s.  20;  see  13  &  14  Vict.  c.  61,  s.  3 ;  19  & 
20  Vict.  c.  108,  s  6. 

(p)  6  &  7  Vict  c.  89,  s.  8 ;  32  &  33  Vict.  c.  23. 

Iq)  32  &  33  Vict.  c.  34,  s  2. 

(r)  B.  V.  Guildford,  2  Ch.  284.  As  to  how  far  a  married  woman 
mav  act  as  a  feme  sole  in  the  city  of  London,  see  Beard  v.  Webb,  a 
Bos\  &  P.  93. 

is)  Post  p.  9. 
t)  De  wial  V.  Braune.  1  H.  &  N.  178. 

{t)   White  V.  OuyUr,  1  Esp.  200  ;  6  T.  R.  176.     As  to  whether  an 
action  will  lie  against  husband  and  wife  for  false  representation 
by  the  wife,  see  Wright  v.  Leonard,  30  L.  J.,  C.  P.  365. 
(66) 
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the  principle  that  the  wife  was  his  agent  and  had 
authority  from  him  to  enter  into  the  contract  (it).  But 
it  IS  not  necessary,  in  order  to  render  him  liable,  to  show 
that  such  authority  was  expressly  given  to  the  wife.  It 
is  sufficient  if  it  can  be  implied  from  circumstances. 
In  all  cases  the  question  whether  or  not  she  had 
authority  to  bind  him  is  one  proper  for  the  considera- 
tion of  a  jury  {x) ;  and,  so  long  as  the  husband  and 
wife  cohabit,  it  will  be  presumed  that  she  had  authority 
to  hire  such  servants  as  were  necessary  *or  suita-  [*6] 
ble  to  the  condition  in  life  of  her  husband,  and  he  will 
be  liable  to  pay  their  wages  {y).  When  they  do  not 
cohabit  the  presumption  is  rather  the  other  way,  viz., 
against  the  husband's  liability  upon  his  wife's  contracts 
(z).  But  in  both  cases  the  presumption  may  be  rebutted;  Presumption 
in  the  former  case,  by  evidence  that  the  husband  had  of  husband's 
expressly  forbidden  his  wife  to  hire  the  servant,  and  j!^^^  v^^j.''^^'^ 
the  servant  knew  that  he  had  done  so  (a) ;  or  by  show- 
ing that,  during  his  temporary  absence,  he  allowed  and 
paid  his  wife  an  adequate  sum  for  the  payment  of  all 
necessary  expenses,  and  that  the  servant  knew  that  he 
did  so  (&) ;  in  the  latter  case,  by  showing  that  the  wife 
was  not  reasonably  provided  for,  considering  the  circum- 
stances of  the  husband  (c).  For  if,  when  husband  and 
wife  are  separated,  she  receive,  either  from  her  husband 
or  any  other  source  (d),  an  adequate  sum  for  her  sepa- 

(m)  Manhy  v.  Scott,  Montague  v.  Benedict,  Beaton  v.  Benedict,  2 
Smith's  L.  C.  396  ;  Mizni  v.  Pick,  3  M.  &  W.  481 ;  Chit,  on  Contr. 
153  ;  Beid  v.  Teakle,  13  C.  B.  627  ;  Ruddock  v.  Marsh,  1  H.  &  N. 
601 ;  Johnson  v.  Sumner,  3  H.  &  N.  261  ;  27  L.  J.,  £xc.  341 ;  Biffen 
V.  Bignell,  31  L.  J.,  Exe.  189  ;  Jolly  v.  Bees,  32  L.  J..  C.  P. 
177  •  Debenham  v.  Mellon,  49  L.  J.,  Q.  B.  497  ;  5  Q.  B.  D.  394  ;  6 
App.  Cas.  24;  50  f..  J.,  C.  L.  155." 

ix)  Lane  v.  Ironmonger,  13  M.  &  W.  368.  But  if  there  is  no 
reasonable  evidence  upon  whicli  the  jury  can  act,  the  judge  is 
justified  in  withdrawing  the  case  from  the  jury,  and  nonsuiting 
the  plaintiflf,  Phillipson  v.  Hayter,  L.  E.,  6  C.  P.  38. 

{y)  See  Etherington  v.  Parrott,  1  Salt.  118  ;  Jewshury  v.  Newhold, 
26  L.  J.,  Exc.  247  ;  and  cas.  cit.  2  Smith's  L._  C.  441.  This  pre- 
sumption of  agency  arising  from  cohabitation  is  not  confined  to  the 
case  of  a  lawful  wife ;  it  extends  to  the  case  of  a  woman  with 
whom  the  defendant  cohabits,  and  whom  he  allows  to  assume 
Ms  namo,  although  not  his  wife,  Walson  v.  Threlkeld,  2  Esp.  637. 

(z)  Peed  V.  Moore,  5  C.  &  P.  200  ;  Oziird  v.  Darnford,  1  S.  N.  P. 
298 ;  Mainwanng  v.  Leslie,  M.  &  M.  18  ;  Clifford  v.  Laton,  M.  & 
M.  101. 

(a)  Etlierington  v.  Parrott,  1  Salk.  118. 

\h)  Holt  V.  Brien,  4  B.  &  Aid.  252. 

(c)  Clifford  V.  Laton,  M.  &  M.  101. 

(d)  Ibid.  But  a  pension  revocable  at  pleasure  is  not  a  sufltt- 
ciently  stable  fund  for  the  purpose,  Thompson  v.  Hervey,  4  Burr. 
2177. 
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rate  maintenance  she  has  no  implied  authority  to  pledge 
her  husband's  credit,  and  in  such  case  it  is  not  neces- 
sary to  prove  that  the   party  trusting   the  wife   had 
notice  of  her  separate  maintenance,  in  order  to  exempt 
the  husband  from  liability  (e).     But  when  a  married 
woman  is  separated   from  her  husband,  she  does  not 
thereby   regain   the  capacity   to    enter    into  contracts 
which  will  be  binding  upon  her  as  a  feme  sole,  even 
though   the   separation   be    by    deed,    and    therefore, 
although,  in  some  such  cases,  the  husband  is  not  liable, 
yet  no  more  is  she  ;  parties  entering  into  contracts  with 
her,  under  such  circumstances,  trust  to  her  honour  (/). 
Power  of  hus-      C*^]  *So,  on  the  other  hand,  the  husband  may  take 
band  to  take   advantage  of  any  contract  of  service  entered  into  by 
advantage  of  j^jg  ^jjg  .  ^^^  therefore  where  a  married  woman  enters 
"wiic  s  coil"       •  ■ 

tracts  of         ^^^"^  service  her  husband  is  the  person  to  whom  her 

hiring.  wages  should  be  paid,  as  he  is  entitled  to  the  profits 

resulting  from  her  work  and  labour,  and  she  cannot,  in 

general,  even  join  him  in  an  action  upon  a  contract 

made  during  the  marriage  for  her  work  and  labour  {g), 

though  it  is  said  she  may  do  so  where  she  is  in  the 

meritorious  cause  of  action,  as  where  cause  arises  from 

her  personal  labour  and  skill  {h). 

Payment  to        -^^"^  ^^  admission  by  the  wife  that  her  wages  have 

wife  when  an  been  paid  would  not  be  evidence  against  her  husband 

answer  to  ac-  in   action   by   him   for  her  w^es   {i).     Nor,  indeed, 

tion  by  bus-   -^q^JiJ  tj^Q  fa^^  of  actual  payment  to  the  wife  be  any 

wages.  answer  to  such  an  action,  unless  she  was  authorized  by 

"'  him  to  receive  it  (A;).. 

Barper  v.  There  is,  however,  one  case  (Z)  in  which  it  was  held 

Lufflcin.  that   a   married  woman,  who  was   residing  with   her 

father,  having  been  seduced,  the  father  might  bring  an 
action  against  her  seducer,  althou,gb^  was  objected 
that  the  action  was  founded  on  loss  of  service,  and  the 
daughter  being  a  married  woman,  she  could  not  enter 

(e)  Mizen  v.  Pich,  3  M.  &  W.  481 ;  Holder  v.  Cope,  2  C.  &  K. 
437  ;  Beeve  v.  Marquis  of  Conynglmm,  2  C.  K.  444. 

(f)  Marshall  v  Button,  8  T.  E.  545. 

(^r)  Buckley  v.  Collier,  1  Salk.  114.  And  see  Cooper  v.  Welling- 
ton, 7  C.  &  P.  531,  which  was  an  action  brought  by  a  husband 
alone,  who  was  separated  from  his  wife,  for  special  damage  sus- 
tained by  him  in  consequence  of  a  libel  on  his  wife,  whereby  she 
lost  a  situation  which  enabled  her  to  maintain  herself. 

(ft)  Brashford  v.  Buckingham,  Cro.  Jac.  77,  205 :  and  see  Nurse 
V.  Wills,  4  B.  &  Ad.  743 ;  in  error,  1  A.  &  E.  65 ;  Johnson  v.  Lu- 
cas, 1  E.  &  B.  659  :  Selw.  Nisi  Prius,  tit.  "Baron  and  Feme." 
III.  ' 

(i)  Hall  y.Hill,  2  Str.  1094. 

h)   Offley  V.  Clay,  2  M.  &  G.  172. 

(I)  Harper  v.  Luffkin,  7  B.  &  C.  387. 
(68) 
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into  a  valid  contract  of  service,  and  therefore  the  father 
was  not  legally  entitled  to  her  services  ;  but  it  was  held 
that  a  service  in  fact  was  sufficient  to  support  the  ac- 
tion, especially  as  the  husband  had  not  interfered. 

Where  the  husband  is  civilly  dead,  as  in  the  case  of  -^vhere  hus- 
his  being  transported  for  life,  or  a  limited  term,  the  band  con- 
wife  may  contract  as  a  feme  sole,  and  sue  or  be  sued  victed. 
upon  her  *contract3  (»i);  a  ad  it  makes  no  differ-  [*8] 
ence  in  this  respect  that  he  is  at  the  hulks  in  this 
country  and  not  actually  sent  abroad  (w^. 

In  equity  a  married  woman  having  separate  property  po^gj.  „£ 
is,  for  many  purposes,  regarded  as  a  feme  sole,  and  her  married 
contracts    (o)    are   held   to    bind   her  separate  estate,  women  in 
though  she  is  incapable  at  law  of  making  a  contract  in  Equity. 
respect  of  her  separate  property  {p).     And  it  appears 
to  be  the  better  opinion,  that  it  is  not  necessary  that  a 
contract  should  be  in  writing,  in  order  to  bind  her  sep- 
arate estate  in  equity,  where  that  is  not  rendered  neces- 
sary by  any  statute  (g) ;  nor,  where  it  is  in  writing,  is 
it  necessary  that  it  should  refer  to  the  separate  proper- 
ty in  order  to  bind  it  (r).     Where,  however,  there  is  a 
restraint  upon  her  power  of  anticipation,  she   cannot 
deal  with  her  property  as  a  feme  sole.     And  a  married 
woman  is  not  rendered  competent  to  contract  as  a  feme 
sole,  by  the  possibility  that  she  may  afterwards  acquire 
separate  property  (s). 

By  the  Married  Women's  Property  Act,   1882    (t),  Married 
which  came  into  force  on  1st  January,  1883,  and  re-  Women's 

Property 

^  Act,  1882. 

(to)  Chit,  on  Contr.  169;  or  make  a  will,  Be  Coward,  34  L.  J., 
P.  M.  &  Adm.  120. 

(»)  Ej:  parte  Franks,  7  Bing.  762. 

(o)  Bell  V.  HyMe,  Free.  Cha.  328;  Norton  v.  Tun-ill,  2  P.  Wms. 
144:  Grighy  v.  Cox,  1  Ves.  517. 

(p)   Clerk  v.  Laurie,  1  H.  &  N.  452. 

\q)  Owens  v.  Dickinson,  Cr.  &  Ph.  55.  See  Wright  v.  Cliard,  29 
L  J  Ch.  82;  4  Drew.  673;  Johnson  v.  Gallagher,  30  L.  J.,  Ch. 
298;  3  De  G.,  F.  &  J.  494;  Shaiiock  v.  Slmttoek,  35  L.  J.,  Ch.  509; 
L.  R.,  2  Eq.  182;  Be  Leeds  Banking  Co.,  36  L.  J.,  Ch.  90;  London 
Chartered  Bank  of  Australia  v.  Lempricrc,  42  L.  J.,  Pr.  C.  49;  L. 
E.,  4  Pr.  C.  App.  .572:  at  p.  594,  James,  L.  J.,  says:— "It  would 
be  very  inconvenient  that  a  married  woman  with  a  large  separate 
•property  should  not  he  able  to  employ  a  solicitor,  or  a  suiveyor, 
or  a  builder,  or  tradesman,  or  hire  labourer  or  servants,  and  very 
unjust  if  she  did  that  they  should  have  no  remedy  against  such 
separate  property."  And  see  Be  Harvey,  49  L.  J.,  Ch.  3;  Pikev. 
Fitzgibbon.  50  L.  J.,  Ch.  394;  17  Ch.  Div.  454;  Bohinson  v.  Pick- 
ering, 50  L.  J.,  Ch.  527;  King  v.  Lucas,  53  L.  J.,  Ch.  64. 

(r)  Ibid.,  and  see  Vanghan  v.  Walker,  6  Ir.  Ch.  Rep.  471. 

(s)  Per  Wood,  V.  C,  in  Walrond  v.  Walrond,  28  L.  J.,  Ch.  97. 

{t)  45  &  46  Vict.  c.  75.     By  sect.  26  this  Act  does  not  extend 
to  Scotland. 
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pealed  the  Acts  of  1870  and  1874  (provided  that  such 

repeal  should  not  affect  any  act  done  or  right  acquired 

while  either  of  such  Acts  was  in  force,  or  any  right  or 

[*9]  liability  of  any  *husband  or  wife  married  before 

the  commencement  of  this  Act)  (u),  it  is  enacted: 

.  Sec.  1.  (1)  A  married  woman  shall,  in   accordance 

maTto  be°"    '^'•^^  *^®  provisions  of  this  Act,  be  capable  of  acquiring, 

capable  of       holding  and  disposing  by  will  or  otherwise  of  any  real 

holdiiig  pro-   or  personal  property  as  her  separate  property  in  the 

perty  and  of  game  manner  ae  if  she  were  a  feme  sole,  without  the  in- 
contractmg      ,        ...  -        «  ,        , 

as  afemesile.  tervention  of  any  trustee. 

(2)  A  married  woman  shall  be  capable  of  entering 
into  and  rendering  herself  liable  in  respect  of  and  to 
the  extent  of  her  separate  property  on  any  contract, 
and  of  suing  and  being  sued  either  in  contract  or  in 
tort  or  otherwise,  in  all  respects  as  if  she  were  a  feme 
sole,  and  her  husband  need  not  be  joined  with  her  as 
plaintiff  or  defendant  or  be  made  a  party  to  any  action 
or  legal  proceeding  brought  by  or  taken  against  her; 
and  any  damages  or  costs  recovered  by  her  in  any  such 
action  or  proceeding  shall  be  her  separate  property; 
and  any  damages  or  costs  recovered  against  her  in  any 
such  action  or  proceeding  shall  be  payable  out  of  her 
separate  property  and  not  otherwise  (v). 

(3)  Every  contract  entered  into  by  a  married  woman 
shall  be  deemed  to  be  a  contract  entered  into  by  her 
with  respect  to  and  to  bind  her  separate  property,  un- 
less the  contrary  be  shown. 

(4)  Every  contract  entered  into  by  a  married  woman 
with  respect  to  and  to  bind  her  separate  property  shall 
bind  not  only  the  separate  property  which  she  is  pos- 
sessed or  entitled  to  at  the  date  of  the  contract,  but  also 
all  separate  property  which  she  may  thereafter  acquire. 

Property  of'  a      ^-  Every  woman  who  marries  after  the  commence- 

woman  mar-  ment  of  this  Act  (1st  January,  1883)   shall  be  entitled 

ried  after  the  to  have  and  to  hold  as  her  separate  property  and  to  dis- 

Acttobeheld  pQgg  of  in  manner  aforesaid  [i.  e.,  by  will  or  otherwise] 

feme  sole.        ^^^  ^^^^  ^'^'^  personal  property  which  shall  belong  to  her 

at  the  time  of  marriage,  or  shall  be  acquired  by  or 

devolve  upon  her  after  marriage,  including  any  wages, 

earnings,  money  and  property  gained  or  acquired  by 

[*10]  her  in  any  employment,  trade  *or  occupation  in 

which  she  is  engaged  or  which  she  carries  on  separately 

from  her  husband,  or  by  the  exercise  of  any  literary, 

artistic  or  scientific  skill. 

«)  Sect.  22. 

v)  See  Weldon  v.   Winslow,  53  L.  J.,  C.  L.  528. 
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5.  Every  woman  married  before  the  commencement  Property  ac- 
of  this  Act  (supra)  shall  be  entitled  to  have  and  to  hold  quired  after 
and  to  dispose  of  in  manner  aforesaid  as  her  separate  ^^'^  -^^^  ^^  f 
property  all  real  and  personal   property  her   title  to  j-jg^^  before 
which,  whether  vested  or  contingent,  and  whether  in  the  Act  to  be 
possession,  reversion  or  remainder,  shall  accrue  after  held  by  her 
the  commencement  of  this  Act,  including  any  wages,  ^^  ^  ^^''^^  ^''^^• 
earnings,  money  and  property  so  gained  or  acqiiired  by 
her  as  aforesaid  (x). 

.  And  (y)  where  a  wife  is  deserted  (z)  by  her  husband  Where  wife 
she  may  at  any  time  after  such  desertion,  if  resident  deserted  by 
within   the   metropolitan   district,  apply   to   a    police  husband  has 
magistrate,  or  if  resident  in  the  country  to  justices  in  Qj.^gj.  ^j.  p^.^. 
petty  sessions;  or,  in  either  case,  to  the  Court  for  Di-  tectionof  her 
vorce  and  Matrimonial  Causes  (a),  for  an  order  to  pro-  earnings, 
tect  any  money  or  property  she  may  acquire  by  her 
own  lawful  industry  (6),  and  property  which  she  may 
become  possessed  of  after  such  desertion,  against  her 
husband  or  his  creditors,  or  any  person  claiming  under 
him;  and  such  magistrate  or  justices  or  court,  if  satis- 
fied of  the  fact  of  such  desertion,  and  that  the  same 
was   without   reasonable   cause,  and   that  the   wife  is 
maintaining  herself  by  her  own  industry  or  property, 
may  make  and  give  to  the  wife  an  order  protecting  her 
earnings  and  property  acquired  since  the  commence- 
ment of  such  -desertion,  from  her  husband  and  all  cred- 
itors and  *persons  claiming  under  him;  and  such  [*11] 
earnings  and  property  shall  belong  to  the  wife  as  if  she 
were  a  feme  sole:    Provided  always,  that  every  such 
order,  if  made  by  a  police  magistrate  or  justices  at  petty 
sessions,  shall,  within  ten  days  after  the  making  there- 
of, be  entered  with  the  registrar  of  the  county  court 
within  whose  jurisdiction  the  wife  is  resident;  and  that 
it  shall  be  lawful  for  the  husband,  and  any  creditor  or 

(x)  Under  the  Act  of  1870  it  was  held  that  a  married  woman 
who  deposited  her  earnings  at  a  bank  could  in  her  own  name 
only  sue  the  bank  for  dishonouring  her  cheque,  Summers  v.  The 
Cily  Bank,  43  L.  J.,  C.  P.  261. 

(y)  20  &  21  Vict.  c.  85,  s.  21.  The  afBdavit  in  support  of  the 
application  for  such  an  order  should  be  very  precise,  to  satisfy 
the  Court  of  the  fact  of  desertion,  &  parte  SeweJI,  28  L.  J.,  Prob. 
&  Mat.  C.  8.  On  the  construction  of  this  section  generally,  see 
BatJie  V.  Bank  of  England,  27  L.  J.,  Ch.  630;  Midland  Railway 
Company  v.  Pye,  30  L.  J.,  C.  P.  314. 

(z)  As  to  what  amounts  to  desertion,  see  Thompson  v.  Thomp- 
son, 27  L.  J.,  Prob.  &  Mat.  C.  35. 

(a)  Alimony  pendente  lite  was  refused  to  a  wife  in  service  at 
14?.  a  year,  George  v.  George,  37  L.  J.,  Mat.  17. 

(6)  This  does  not  apply  to  earnings  acquired  as  keeper  of  a 
brothel,  Mason  v.  Mitchell,  34  L.  J.,  Exc.  68. 

(71) 
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other  person  claiming  under  him,  to  apply  to  the  coiirt 
or  to  the  magistrates  or  justices  by  whom  such  order 
was  made  (c)  for  the  discharge  thereof:  Provided  also, 
that  if  the  husband,  or  any  creditor  of  or  person  claim- 
ing under  the  husband,  shall  seize  or  continue  to  hold 
any  property  of  the  wife  after  notice  of  any  such  order, 
he  shall  be  liable  at  the  suit  of  the  wife  (which  she  is 
thereby  empowered  to  bring)  to  restore  the  specific 
property,  and  also  for  a  sum  equal  to  double  the  value 
of  the  property  so  seized  or  held  after  such  notice  as 
aforesaid:  if  any  such  order  of  protection  be  made  the 
wife  shall,  during  the  continuance  thereof,  be  and  be 
deemed  to  have  been  during  such  desertion  of  her  in 
the  like  position  in  all  respects  with  regard  to  property 
and  contracts,  and  suing  (d)  and  being  sued,  as  she 
would  be  under  this  Act  iif  she  obtained  a  decree  of 
judicial  separation. 

Intants. 


Infants. 


What  are 
necessaries. 


Although  infants  labour  under  a  general  incapacity  to 
enter  into  absolutely  binding  contracts  with  other  per- 
sons (e),  yet  they  may  make  some  contracts  which  will  be 
binding  upon  them  until  avoided  by  them  (/) ;  such  as 
[*12]  *contracts  for  their  benefit  (/).  Infants  may  also 
make  contracts  for  necessaries,  which  will  be  absolutely 
binding  upon  them  (g). 

What  are  necessaries  is  a  mixed  question  of  law  and 
fact  (h),  and  will  be  decided  by  the  Court  and  jury 


(c)  Or  "  to  the  magistrates  for  the  time  being  acting  as  the 
successor  or  in  the  place  of  the  magistrate  who  made  the  order  of 
protec-tion  for  the  discharge  of  it,  who  shall  have  authority  to 
make  an  order  discharging  tht-  same;"  and  an  order  for  dis- 
charge of  an  order  for  iirotcction  may  be  applied  for  to  and  be 
granted  by  the  Court,  although  the  ordf-r  for  protection  was  not 
made  by  the  Court;  and  an  order  for  protection  made  at  one 
petty  sessions  may  be  discharged  by  the  justices  of  any  later 
petty  sessiou.-i  or  by  the  Court;  27  &  28  Vict.  c.  44,  which  was 
paased  in  consequence  of  Ex  parte  SImrpe,  33  L.  J.,  M.  C.  152. 

(d)  See  Bamaden  v.  Brearley,  44  L.  J.,  Q.  B.  46. 
ff)  Bac.  Abr.  tit.  "Infancy,"  I. 

(/)  Third  persons  cannot  avoid  contracts  entered  into  by  in- 
fants, on  the  ground  that  they  are  not  for  the  infant's  benefit, 
Dtiiujlii.s  V.  WnUon,  17  C.  B.  G^.',.  WTien  an  infant  ean  avoid  a 
contract  he  must  do  it  mthin  a  reasf)nable  time  of  coming  of  age, 
Diiblin  and  Wicklmv  Eiiihi:iiy  Company  v.  Blaih,  H  Exe.  181 

(f)  3Ioddo,i  V.  White,  2  t.  R.  161  ;  R.  v.  S/iinfifld,  14  East,  .541. 

(g)  Bac.  Abr.  tit.  "Infancy,"  I.  1 ;  and  see  Zmich  v.  Parsons,  3 
Burr.  1801 ;  Drury  v.  Drury,  5  Bro.  Pari.  Cas.  570. 

Qi)   Wharton  v.  JI'KenzU',  5  Q.  B.  612. 
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taking  into  consideration  the  station  in  life  of  the  in- 
fant {i). 

Livery  for  the  servants  of  an  infant,  who  was  a  cap-  Livery  for 
tain  in  the  army,  has  been  held  to  come  within  the  de-  servants  of 
scription  of  necessaries,  and  the  infant  was  held  liable  c^pt^i^i  i'l 
to  pay  for  it  (fc).     Similar  principles  would  apply  to  a         ^^^ ' 
claim  for  wages. 

A  contract  of  apprenticeship  is  generally  to  be  re-  Conti-acts 
garded  as  for  the  benefit  of  an  infant,  and,  therefore,  beneficial  to 
he  may  make  a  legal  binding  contract  of  apprentice-  i^^^"*. 
ship  (Z).     If  he  could  not  do  so,  he  could  not  be  bound  Contract  of 
at  all,  for  a  father  has  no  common  law  authority  to  bind  apprentice- 
his  infant  son  an  apprentice  without  his  consent  (m).      ®^^P-  , 

*So  a  contract  of  hiring  and  service  maybe  [*1 3]  Contracts  of 
beneficial  to  an  infant,  and  would,  generally  speaking,  hiring  and 
be  binding  upon  him,  and  may  be  made  even  with  his  service, 
own  father  (n)  or  mother  (o).     Such  a  contract  would 
subject  him  to  the  statutable  regulations  applicable  to 
masters  and  servants,  although  he  might  not  be  liable 

(i)  Peters  v.  Fleming,  6  M.  &  AV.  46  ;  Wharton  v.  M'Kenzie  uhi 
supra  ;  Chappie  v.  Cooper,  IS  M.  &  W.  2.^3  ;  Ryder  v.  Womhwcll, 
38  L.  J.,  Exc.  8. 

(Ic)  Sands  v.  Slaney,  8  T.  E.  578  ;  Chappie  v.  Cooper,  13  1\I.  & 
W.  258. 

(l)  B.  V.  St.  Petrox,  4  T.  E.  196  ;  P.  v.  Arundel,  5  M.  &  S.  257 ; 
Cooper  V.  Simmons,  31  L.  J.,  M.  C.  138.  In  order  to  make  it 
"binding  however,  he  must  execute  the  contract  (as  an  adult  must 
also,  P.  V.  Pipoii,  9  East,  295).  It  is  not  suflS.cient  for  the  father 
and  master  to  execute,  P.  v.  Cromford,  8  East,  25  ;  P.  v.  Arneshy, 
3  B.  &  Aid.  584 ;  St.  Nicholas,  Rochester  v.  St.  Botolph,  Bishops- 
gate,  31  L.  J.,  M.  C.  258.  But  he  may  execute  by  the  hand  of  a 
third  party,  P.  v.  Longnor,  4.  B.  &  Ad.  647. 

(?«)  P.  V.  Arneshy,  3  B.  &  Aid.  584.  The  reason,  why  the 
father  or  friend  generally  joins  in  a  contract  of  apprenticeship,  is 
because  an  action  of  covenant  will  not  lie  against  an  infant  ap- 
prentice for  not  serving ;  see  Y.  B. ,  21  Hen.  6,  31 ;  Gilbert  v. 
Fletcher,  Cro.  Car.  179 ;  and  see  Capes  v.  Ihitton,  2  Euss.  357. 
Though  it  appears  to  he  otherwise  by  the  custom  of  London,  Horn 
V.  Chandler,  1  Mod.  271  ;  and  see  Ex  parte  Eden,  2  M.  &  S.  226  ; 
Com.  Dig.  ''Justices  of  the  Peace,"  B.  59;  Beard  v.  Webb,  2  B. 
&  P.  99.  Any  action  for  breach  of  the  contract  on  the  part  of  the 
infant  should  be  against  the  father  where  he  joins,  Branch  v.  Eic- 
ington,  2  Doug.  518.  ■\ATiere  the  deed  is  still  in  force  the  master 
can  only  recover  damages  up  to  the  time  of  issuing  the  writ,  not 
prospectiA'e  damages;  Lewis  v.  Pracey,  31  L.  J.,  Exc.  496.  To 
such  an  action  it  is  no  answer  that  it  was  the  master's  duty  to 
compel  service,  Hughes  v.  Humphreys,  6  B.  &  C.  687  ;  nor  that  the 
son  avoided  the  indenture  after  he  came  of  age,  Cuming  v.  Hilt,  3 
B.  &  Aid,  59  ;  see  also  Ellen  v.  Topp,  6  Exc.  424 ;  Phillips  v. 
Cliff,  4  H.  &  N.  168. 

(n)  P.  V  Chillesford,  4  B.  &  C.  94. 

(o)  Gilbert  v.  Sehwench,  14  M.  &  W.  488. 
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Fenvnck. 


B.  V.  Lord. 


Contract  of 
apprentice- 
ship not  ben- 
eficial to  in- 
fant void. 
Meahin  v. 
Morris. 


Infants  may 
sue  for  wages 
in  County 
Court ; 


to  any  action  upon  the  contract  {p).  And  it  would 
give  him  a  right  of  action  for  wages  earned  (g).  For 
if  an  infant  of  five  years  of  age,  or  other  person  who 
is  non  potens  in  corpore,  be  retained  and  serve  in  the 
best  manner  he  can,  his  master  must  pay  him  his 
wages  (r). 

A  contract  of  hiring  and  service  for  wages  would  be 
considered  beneficial  to,  and  binding  upon,  an  infant, 
although  it  contains  clauses  for  referring  disputes  to 
arbitration,  and  for  the  imposition  of  forfeitures  in  case 
of  neglect  of  duty,  to  be  deducted  from  the  wages  (s) 
But  it  has  been  held  that  a  contract  by  an  infant  bind- 
ing himself  to  serve  during  a  certain  time  for  wages, 
but  enabling  the  master  to  stop  .the  work  whenever  he 
chose,  and  retain  the  wages  during  the  stoppage,  is 
wholly  void,  as  not  being  beneficial  to  the  infant  (t). 

And  on  a  summons  before  the  magistrate  under  the 
Employers  and  Workmen  Act,  1875,  taken  out  by  a 
master  to  enforce  performance  of  his  duties  by  an  ap- 
prentice under  his  indentures,  where  the  indentures, 
dated  May,  1882,  contained  a  clause  providing  that  the 
master  should  not  be  liable  to  pay  the  apprentice  wages 
[*14]  so  long  as  *business  might  be  interrupted  by 
turn-outs  or  strikes,  the  apprentice  being  authorized 
and  allowed  during  such  period  to  employ  himself  in 
any  other  manner  or  with  any  other  person  for  his  own 
benefit,  it  was  held  that  such  a  clause  was  illegal,  as  not 
being  beneficial  to  the  infant,  and  the  indentures  void. 
A  strike  had  occurred  on  November  24th,  1883,  and  a 
turn-out.  The  apprentice  got  employment  at  other 
works  at  the  same  wages  he  had  been  earning,  but  at 
the  conclusion  of  the  turn-out  refused  to  return  to  his 
master  {u). 

By  the  County  Courts  Act  it  is  provided  (as),  "  that  it 
shall  be  lawful  for  any  person  under  the  age  of  twenty- 


{p)  B.  V.  Ohillesford,  libi  supra ,  Wood  v.  FenwicJc,  10  M.  &  W. 
204. 

(?)  Ibid.  In  America  a  minor  cannot  sue  for  wages  njiless  his 
father  has  given  him  his  time,  or  emancipated  him  Stiles  v.  Gfranville, 
6  Cush.  Rep.  458.  But  where  the  father  has  dead  and  the  mother 
was  insane,  a  minor  was  regarded  as  emancipated,  and  allowed  to 
recover,  Jenness  v.  Emerson,  15  New  Hampsh.  Rep.  486. 

(r)  Dalt.  Just.  Ch.  58;  Bro.  tit.  "Labour,"  46;  Bac.  Ab.  tit. 
"Master  and  Servant ;"  and  see  Phillips  v.  Jones,  1  A.  &  E.  333. 

(s)   Wood  V.  Fenwick,  10  M.  &  W.  195. 

m  R.  V.  Lord,  12  Q.  B.  757. 

(tt)  Meakin  v.  Morris,  53  L.  J.  M.  C.72. 

(x)  9  &  10  Vict.  c.  95,  s.  64 ;  13  &  14  Vict.  c.  61,  s.  1 ;  C.  C. 
Ord.  1875,  Ord.  V.  7. 
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one  years  to  prosecute  any  suits  in  any  court  holden 
under  that  act  for  any  sum  of  money,  not  greater  than 
fifty  pounds,  which  may  be  due  to  him  for  wages,  or 
piecework,  or  for  work  as  a  servant,  in  the  same  manner 
as  if  he  were  of  full  age." 

There  is  a  similar  provision  in  the  City  of  London 
Small  Debts  Act  {y). 

And  by  the  Interpretation  Clause  of  the  Employers  are  witMn 
and  Workmen  Act,  1875,  {z)  (which  enlarged  the  powers  Employers 
of  County  Courts  in  respect  of  disputes  between  em-  ^^^  Work- 
ployers  and  workmen,  and  gave  other  courts  a  limited  ^^5 .  °  ' 
civil  jurisdiction  in  respect  of  such  disputes)  it  is  en-  ' 

acted  that — 

"In  this  Act  the  expression  'workman'  does  not  in- 
clude a  domestic  or  menial  servant,  but,  save  as  afore- 
said, means  any  person  who,  being  a  labourer,  servant 
in  husbandry,  journeyman,  artificer,  handicraftsman, 
miner,  or  otherwise  engaged  in  manual  labour,  whether 
under  the  age  of  twenty-one  years  or  above  that  age, 
has  entered  into  or  works  under  a  contract  with  an  em- 
ployer, whether  the  contract  be  made  before  or  after  the 
passing  of  this  Act,  be  express  or  implied,  oral  or  in 
writing  and  be  *a  contract  of  service  or  a  con-  [*15J 
tract  personally  to  execute  any  work  or  labour." 

But  an  infant  cannot  be  registered  as  a  voter  under  not  within 
the  Councils  of  Conciliation  Act,  1867  (a).  Councils  of 

Women  and  children,  however,  being  considered  to  9°?''1^q^1^°'^ 
require  legislative  protection  and  control  whilst  enter-  „,*' '         '. 
ing  into  contracts  of  hiring  and  service,  various  Acts  of  piotection""^ 
Parliament  have  at  different  times,  been  passed  for  this  and  control 
purpose,  which  are  referred  to  in  note  (6),  and  some  of  women 
. and  children. 

{y)  15  &  16  Vict.  c.  Ixxvii,  s.  4G.  In  the  Customs  Eegulation 
Act,  there  is  also  a  provision  that  bonds  given  under  that  act  by 
minors  shall  be  valid  16  &  17  Vict.  c.  107,  s.  195. 

(z)  38  and  39  Vict.  c.  90,  s.  10.  "  The  Master  and  Servant  Act, 
1867,"  30  &  31  Vict.  c.  141,  was  repealed  by  "The  Conspiracy 
and  Protection  of  Property  Act,  1875,"  38  &  39  Vict.  c.  86,  s.  17. 

(a)  30  &  31  Vict.  c.  105,  s.  9,  post,  Chap.  X. 

(J)  See  as  to  Parish  Apprentices,  43  Eliz.  c.  2,  s.  5  ;  18  Geo.  3,  c. 
47 ;  42  Geo.  3  c.  46  [sect.  8  repealed,  35  &  36,  Vict.  c.  63,  and  see  47 
&  48  Vict.  c.  43]  ;  56  Geo.  3,  c.  139  [sect.  1  repealed,  39  &  40  Vict.  c. 
61,  s.  27,  and  see  47  &  48  Vict.  c.  43]  ;  3  &  4  Will.  4,  c.  63  ;  4  &  5 
Will.  4,  c.  76,  ss.  15,  61 ;  7  &  8  Vict.  c.  101,  s.  12  ;  as  to  Appren- 
tices to  Sea  Service,  17  &  18  Vict,  c.  104,  s.  141  el  seq. ;  14  &  15 
Vict.  c.  35,  s.  10  (the  rest  of  that  Act  being  repealed)  ;  as  to 
Apprentices  to  Watermen,  &c.,  on  the  Thames,  22  &  23  Vict.  c. 
cxxxiii,  s  48  et  seq.;  as  to  Chimney  Sweeps,  3  &  4  Vict,  c,  85  (see 
B.  V.  Hipswell,  8  B.  &  C.  466),  27  &  28  Vict.  c.  37 ;  38  &  39  Vict, 
c.  70 ;  47  &  48  Vict.  c.  43 ;  as  to  employment  of  Women  and 
Children  in  Mines  and  Collieries,  35  &  36  Vict.  c.  76  (post,  Ap- 
pendix) ;  in  Metalliferous  Mines,  35  &  36  Vict.  c.  77  (post,  Ap- 
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of  which  -will  be  found  printed  at  length  in  the  Ap- 
pendix. 

Lunatics. 

Lunatics.  "^^^  position  of  a  lunatic  or  person  of  unsound  mind 

is  considered  in  general  to  bear  some  analogy  to  that  of 
an  infant  in  regard  to  his  liability  upon  contracts  (c). 
For  although,  strictly  speaking,  a  person  of  unsound 
mind  is  incompetent  to  contract  (d),  yet  there  can  be  no 
doubt  that  a  Junatic  would  be  held  liable  to  pay  for  any 
services  which  had  been  rendered  to  him,  provided  they 
were  such  as  might  reasonably  be  considered  necessary 
for  a  person  in  his  station  in  life.  In  such  a  case  the  law 
[*16]  would  imply  *a  promise  to  pay  for  them  (e).  And 
modern  cases  show  that  when  a  party  entering  into  a 
contract  is  a  lunatic,  but  the  state  of  his  mind  is  un- 
known to  the  other  party,  who  has  taken  no  advantage 
of  the  lunatic,  he  would  not  be  allowed  to  set  up  his 
lunacy  as  a  defence  to  an  action  on  the  contract,  especi- 
ally in  a  case  where  the  contract  was  not  merely  execu- 
tory, but  executed  in  the  whole  or  in  part,  and  the 
parties  could  not  be  restored  altogether  to  their  original 
position  (/). 

Paetners. 

Partners  Every  partner  may  in  general  be   regarded  as   the 

generally.  agent  of  the  partnership  firm,  and  as  such  endowed 
with  authority  to  do  all  acts  within  the  scope  of  the 
partnership  business,  so  as  to  bind  the  firm.  A  partner, 
indeed,  virtually  embraces  the  character  of  both  princi- 
pal and  agent.  So  far  as  he  acts  for  himself  and  his 
own  interest  in  the  common  concerns  of  the  partner- 
ship, he  may  properly  be  deemed  a  principal,  and  so  far 

pendix)  ;  in  Factories,  41  &  42  Vict.  c.  16  (post,  Appendix)  ;  in 
Husbandry  (Agricultural  Gangs),  30  &  31  Vict,  c,  130  (post,  Ap- 
pendix) ;  '^'Agricultural  Children  Act,  1873,"  36  &  37  Vict.  c.  67 
(pos/, Appendix).  And  see  the  General  Act  for  the  better  pro- 
tection of  Apprentices  and  Ser\ants,  14  &  15  Vict.  c.  11, 
amended  by  24  &  2,5  Vict.  c.  100,  ss.  26,  73,  and  77  (post,  Ap- 
pendix) ;  and  "  The  Trade  Union  Acts,  1871  and  1876,"  34  &  35 
Vict.  c.  31  ;  39  &  40  Vict.  c.  22  (itn^t,  Appendix).  The  Stat.  36  & 
37  Vict.  c.  67,  was  repealed  bv  the  Elementary  Education  Act, 
1876,  (39  &  40  Vict.  c.  79),  s.  52  see  post  P.  631. 

(c)  Wenfvoiih  v.  Tubh,  1  Y.  &  C.  N.  C.  171. 

(d)  See  Chit,  on  Contr.  129,  et  esq.  The  maxim  of  the  Roman 
law  was — " FurinxHS  nullum  negotium  gerere  potest,  quia  non  intel- 
ligit  quod  aqif."     Inst.  lib.  3,  tit.  20,  s.  8. 

(e)  See  Bcnier  v.  Enrt  Portsmouth,  5  B.  &  C.  170.  • 

I  (/)  Molton  V.  Camroii.v,  2  Exc.  487  ;  4  Exc.  17  ;  Bead  v.  Legard, 

6  Exc.  636  ;  Beavan  v.  M'DonneU,  9  Exc.  309. 
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as  he  acts  for   his   partners   he  may  as  properly   be 
deemed  an  agent  (g). 

"With    regard   to  hiring    and  dismissing  clerks   and  Power  of 
servants,  each  partner  would,  generally  speaking,  have  hiiing  and 
authority  to  hire  and  discharge  such  servants  as  might  dismissing 
be  necessary  for  the  purpose  of  carrying  on  the  busi-  ®'^^"'*'^'^ts- 
ness  of  the  partnership. 

Where,  therefore,  one  partner  gave  a  weekly  servant  Donaldson  v. 
due  notice  to  quit,  but  the  other  partner  afterwards  Williams. 
authorized  him  to  remain  in  the  house  where  the  part- 
nership business  was  carried  on,  and  of  which  the 
partners  were  joint  tenants,  it  was  held  that  such  re- 
maining was  lawful,  and  that  the  partner  who  gave 
the  notice  to  quit  was  not  justified  in  turning  the 
*servant  out  by  force  on  his  refusing  to  go  peace-  [*17] 
ably,  as  the  rights  of  the  partners  were  co- extensive  (h). 

And  where  the  purser  of  a  mine,  who  was  also  one  of  Atwood  v. 
the  adventurers,  in  pursuance  of  a  resolution  of  share-  Ernest. 
holders,  deposited  the  account-books  of  the  mine  with 
an  accountant  to  examine  the  accounts,  it  was  held  that 
the  purser  could  not  alone  bring  an  action  for  the  re- 
covery of  the  books  which  the  accountant  detained  by 
the  license,  as  he  alleged,  of  the  other  adventurers  (i). 

We  shall  hereafter,  when  treating  of  the  liability  of  Liability  of 
a  master  for  the  negligence  of  his  servants,  see  that  a  partners  for 
master  is  not  generally  liable  to  one  servant  for  injuries  negligence  of 
caused  through  the  negligence  of  a  fellow  servant  (fc).  cai!sS^^ 
But  that  principle  does  not  apply  where  the  fellow  jury  to  ser- 
servant  is  also  the  master,  or  one  of  several  partners  vaut  of  firm, 
who  are  the  masters  of  the  injured  servant. 

In  a  case  (Z),  therefore,  where  two  men  were  lessees  j^shworth  v. 
of  a  coal-pit,  and  one  of  them   acted  as  banksman  at  Stamoix. 
the  mouth  of  the  shaft,  and  whilst  so  acting  was  guilty 
of  negligence  whereby  the  plaintiff,  a  pitman,  was  in- 
jured, it  was  held  that  both  the  lessees  were  liable  for 
the  injury;  Crompton,  J.,  saying — 

(g)  Story  on  Partn.  1  ;  Ernest  v.  N'ic7ioll.'<,  6  Ho.  Lords  Cases, 
417.  As  to  embezzlement  by  one  partner  of  money,  &c.  belong- 
ing to  the  partnership,  see  31  &  32  Vict.  c.  116. 

(7t)  Donaldson  v.  Williams,  1  Cr.  &  M.  345,  See  also  Bead  v. 
Coker,  13  C.  B.  850;  where  two  partners  quarrelled,  and  one, 
with  the  aid  of  his  servants,  turned  the  other  out. 

(i)  Atwood  V.  Ernest,  12  C.  B.  881. 

ik)  Post,  Chap.  IV. 

(l)  AshwortJiY.  Stanwi.i;  SOL.  J.,  Q.  B.  183;  Mellors  v.  Shaw, 
30  L.  J.,  Q.  B.  333;  1  Best  &  S.  437.  See  Burnard  v.  Aaron,  31 
L.  J.,  C.  P.  334,  where  one  of  two  joint  owners  of  a  ship  was 
held  not  liable  for  the  negligence  of  the  other,  who,  under  the 
circumstances,  was  held  to  have  hired  the  whole  ship,  and  so  to 
be  solely  liable. 

(77) 
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Effect  of  dis- 
solution of 
partnersMp 
or  change  of 
firm  on  con- 
tracts of 
hiring. 
Hobson  "V. 
Cowley. 


"The  relation  of  master  and  servant  does  not  the  less 
subsist  because  by  some  arrangement  between  the  joint 
masters  one  of  them  takes  upon  himself  the  functions 
of  a  workman.  It  is  fallacy  to  suppose  that  on  that 
account  the  character  of  master  is  converted  into  that 
of  a  fellow  labourer.  Though  engaged  with  the  plain- 
tiff in  a  common  employment  W.  did  not  the  less  re- 
main the  master  of  the  plaintiff  and  the  partner  of  the 
defendant  S.  This  being  so,  it  follows  that  S.  must  be 
liable  in  respect  of  the  negligence  through  which  injury 
has  arisen  to  the  plaintiff,  as  the  relation  of  partner 
subsisted  between  W.  and  S. ;  and  as  the  negligence 
was  in  a  matter  within  the  scope  of  a  common  undertak- 
[*18]  ing,*we  think  that  S.  is  equally  liable  with  W. 
That  a  partner  is  liable  for  the  negligence  of  his  co- 
partner when  engaged  in  the  business  of  the  partner- 
ship is  not  only  clear  in  principle  but  is  established  by 
the  case  of  Moreton  v.  Hardern  (m)  in  this  court,  where 
two  proprietors  of  a  stage  coach  were  held  liable  with 
a  third  for  the  negligence  of  the  latter  by  whom  the 
coach  had  been  driven.  Now  it  has  never  been  doubted 
that  for  personal  negligence  of  the  master,  whereby 
injury  is  occasioned  to  the  servant,  the  master  will  be 
liable.  Personal  negligence  is  clearly  established 
against  W.,  and  it  being  admitted  that  the  defendant 
S.  was  his  co-proprietor  and  partner  the  latter  must  be 
held  to  be  jointly  responsible  in  respect  of  such  negli- 
gence, and  is  therefore  liable  in  this  action." 

Whether  or  not  a  dissolution  of  partnership  would 
be  a  breach  of  a  contract  by  a  firm  to  retain  a  person 
in  their  service  for  a  lengthened  period  at  an  increasing 
salary  may  be  doubted  (n) :  but  a  dismissal  by  one  of 
the  remaining  partners  would  clearly  be  so.  And 
where  a  person  entered  into  the  service  of  a  firm  as 
manager  for  seven  years  at  a  salary  increasing  every 
year  up  to  190^  per  annum,  but  shortly  afterwards, 
upon  a  change  in  the  firm,  signed  a  memorandum,  "  In 
consideration  that  a  new  agreement  is  entered  into 
with  the  new  firm  at  a  salary  of  1801.  a  year,  I  am  will- 
ing to  cancel  the  present  agreement  with  0.  &  M." 
(the  old  firm),  and  afterwards  continued  in  the  service 
of  the  new  firm  from  August  to  April,  at  a  salary  of 
1801.  a  year,  and  the  jury  found  that  there  was  a  new 

(m)  4  B.  &  C.  223. 

(n)  See  Lloyd  v.  Blackburn,  9  M.  &  W.  363,  where  the  ques- 
tion arose  on  dissolution  of  partnership  between  masters  of  an 
apprentice;  and  Popham  v.  Jones,  13  C.  B.  225,  where  A.   was 
bound  apprentice  to  two  masters  not  in  partnership. 
(78) 
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agreement  with  the  new  firm,  it  was  held,  in  an  action 
against  C.  &  M.  for  wrongful  dismissal,  that  the  new 
agreement  was  an  implied  surrender  of  the  first,  and 
was  good  evidence  in  support  of  a  plea  of  exoneration 
before  breach  (o). 

A.,  B.  and  C.  were  partners  in  trade,  and  in  July,  Dobbins. 
1838,  by  an  agreement  in  writing,  engaged  to  employ  Foster. 
the  plaintiff,  and  he  to  serve  them,  as  their  foreman  for 
twelve  *years  at  two  guineas  a  week,  with  perqui-[*19] 
sites.  In  1843,  the  firm  got  into  difficulties,  and  the  con- 
cern was  closed.  A  fiat  in  bankruptcy  was  sued  out 
against  them,  and  notice  was  given  to  the  plaintiff  by  the 
assignees  not  to  come  again  upon  the  premises.  In 
November,  1838,  C.  had  retired  from  the  firm,  and  the 
business  was  carried  on  by  A.  and  B.,  and  the  plaintiff 
had  continued  to  serve  them.  The  plaintiff  sued  A., 
B.  and  C,  upon  the  original  agreement,  which,  on 
their  behalf,  was  contended  to  have  been  rescinded, 
but  Coltman,  J.,  held  the  defence  not  to  be  made  out, 
and  said,  ''C.'s  going  out  of  the  concern  did  not  per  se 
put  an  end  to  the  agreement;  and  as  by  that  agree- 
ment the  plaintiff  had  engaged  to  serve  for  a  certain 
period,  it  appears  to  me  that  he  was  bound  to  continue 
in  the  service  of  A.  and  B.,  and -that  therefore  it  can- 
not be  implied  from  this  circumstance  that  the  original 
contract  was  rescinded"  (p). 

Where,  however,  one  of  two  partners,  who  had  ap-  Tasker  v. 
pointed  the  plaintiff  as  their  sole  London  agent  for  a  Shepherd. 
period  of  four  and  a  half  years  upon  certain  terms  died, 
it  was  held  that  the  survivor  was  not  liable  to  an  action 
for  not  employing  the  plaintiff  as  his  sole  agent ;  the 
contract  being  subject  to  an  implied  condition  that  all 
the  parties  so  long  lived  (g). 

It  may  be  convenient  to  mention  in  this  place  that  Effect  of 
where  bonds  are  given  by  sureties  to  partners,  for  the  change  of 
fidelity  and  good  conduct  of  clerks  and  other  officers  ^^^A  of 'sal-' 
and  agents  in  the  service  of  a  partnership,  the  uniform  ^^.y  ^^  g^gi. 
rule  of  construction  of  the  bond,  unless  some  clear  Ian-  ity  bonds, 
guage  to  the  contrary  is  inserted,  is, 'that  the  bond  does 
not  apply  as  a  security  after  any  change  of  the  mem- 
bers of  the  firm  by  death  or  otherwise  (r),  or,  after  any 

(o)  Hohson  V.  Cowley,  .37  L.  J.,  Exc.  205;  and  see  Eobson  v. 
Drummond,  2  B.  &  Ad.  303. 

( »)  Dobbin  v.  Foster,  1  C.  &  K.  323. 

\q)  Tasker  v.  Shepherd,  20  L.  J.,  Exc.  207 ;  6  H.  &  N.  575. 

(r)  Story  on  Partn.  350  ;  Wright  v.  Bussel,  2  W.  Bl.  934  ;  Lord 
Arlington  v.  Merrick,  2  Wms.  Saund.  411,  and  notes ;  Mayor  of 
Berwick  v.  Omoald,  1  E.  &  B.  295 ;  3  E.  &  B.  653 ;  5  Ho.  Lords 
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[*20]  alteration  of  the  *Bervant's  salary  (s).  But  lan- 
guage may  of  course  be  used  in  a  bond  -which  shall 
cleaHy  import  a  continuing  liability,  notwithstanding 
any  change  of  firm  or  salary  ;  and  if  such  language  is 
used,  there  can  be  no  question  that  it  will,  both  at  law 
and  in  equity,  have  the  most  complete  operation  {t). 

By  the  Mercantile  Law  Amendment  Act,  1856,  (m),  it 
is  enacted  that — 
Guarantee  to      "  ^^  promise  to  answer  for  the  debt,  default  or  mis- 
or  for  a  firm    carriage  of  another  made  to  a  firm  consisting  of  two  or 
to  cease  upon  more  persons  or  to  a  single  person  trading  under  the 
'V'^^^se  in    name  of  a  firm,  and  no  promise  to  answer  for  the  debt, 
exceptTn        default  or  miscarriage  of  a  firm  consisting  of  two  or 
special  cases,  more  persons  or  of  a  single  person  trading  under  the 
name  of  a  firm,  shall  be  binding  on  the  person  making 
such  promise  in  respect  of  anything  done  or  omitted  to 
be  done  after  a  change  shall  have  taken  place  in  any 
one  or  more  of  the  persons  constituting  the  firm  or  in 
the  person  trading  under  the  name  of  a  firm,  unless  the 
intention  of  the  parties  that  such  promise  shall  con- 
tinue to  be  binding  notwithstanding  such  change  shall 
appear  either  by  express  stipulation  or  by  necesary  im- 
plication from  the  nature  of  the  firm  or  otherwise." 

This  provision,  however,  does  not  apparently  alter  the 
English  law  as  previously  settled  by  decided  cases,  but 
was  intended  to  make  the  law  of  Great  Britain  uniform; 
the  Scotch  law,  if  it  differed,  being  assimilated  to  the 
English  by  c.  60  of  the  same  session,  s.  7  {x). 
Backhouse  v.  Under  this  statute  it  was  held,  where  three  persons 
Hall.  trading  under  the  name  of  "G.,  W.  &  W.    J.  Hall," 

gave  to  a  banker  the  following  guarantee — "  In  consid- 
eration that  you  have  at  my  instance  and  request  con- 
[*21]  sented  to  *open  an  account  with  the  firm  of-  G., 


Cas.  856 ;  Kitson  v.  Julian,  4  E.  &  B.  854.  So,  e  converso,  a  fidel- 
ity bond  for  A.  would  not  render. the  surety  liable  for  the  acts  of 
A.'s  partner  B.,  London  Assurance  Company  v.  Bold,  6  Q.  B.  514  ; 
Moniefiore  v.  Lloyd,  33  L.  J.,  C.  P.  49.  As  to  the  efifect  of  the 
death  of  the  surety,  see  Lloyd  v.  Harper,  50  L.  J.,  Ch.  140,  146. 

(s)  North  Western  Railway  Company  v.  "Whinray,  10  Exc.  77. 
See  Sanderson  v.  Aston,  post,  p.  21. 

{t)  Strange  v.  Lee,  East,  484 ;  Metcalfe  v.  Bruin,  12  East,  400  ; 
Pease  v.  Sirst,  10  B.  &  C.  122 ;  Dry  v.  Davy,  10  A.  &  E.  30 ; 
Simpson  v.  Cooke,  1  Bing.  452 ;  Frith  v.  Botherham,  16  M.  &  W. 
39  ;  Pylus  v.  Gibh,  6  E.  &  B.  902 ;  Mayor  of  Dartmouth  v.  Silly,  7 
E.  &  B.  97.  See  London  Tramways  Company  v.  Bailey,  37  L.  T., 
N.  S.  499,  where  51.  deposited  with  plaintiff's  manager  as  a  guar- 
antee for  fidelity  was  held  to  be  forfeited. 

(u)  19  &  20  Vict.  c.  97,  s.  4. 

(x)  Per  Blackburn,  J.,  in  Backhouse  v.  Sail,  34  L.  J.,  Q.  B. 
141 ;  6  Best  &  S.  507. 

(80) 
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W.  &  W.  J.  Hall,  shipbuilders,  I  hereby  guarantee  the 
payment  to  you  of  the  monies  that  at  any  time  may.  be- 
come due,  not  exceeding  5,000Z,"  and  one  of  them  after- 
wards died,  that  the  guarantee  ceased  on  his  death,  as 
«  contrary  intention  did  not  appear  by  express  stipula- 
tion or  by  necessary  implication  from  the  nature  of  the 
firm  or  otherwise  (y). 

And  it  maybe  considered  settled  law  that  where  there  Alteration  of 
is  a  bond  of  suretyship  for  an  officer,  and  by  the  act  of  duties, 
the  parties,  or  by  Act  of  Parliament,  the  nature  of  the  ^"'°^^^  ^''^■ 
office  is  so  changed  that  the  duties  are  materially  al- 
tered, so  as  to  affect  the  peril  of  the  sureties,  the  bond 
is  avoided.     Even  if  the  sureties  were  consenting  par- 
-ties  by  parol  to  such  a  change,  it  could  hardly  affect 
their  liability  under  the  bond.    The  question  is  whether 
"the  nature  and  functions  of  the  office  or  employment 
are  changed,  for  if  they  are,  it  is  not  the  same  office 
"within  the  meaning  of  the  bond  (z) 

But  a  me?'e  addition  to  the  duties  of  the  principal  jj^t  mg^e 
■would  not  affect  the  liability  of  the  surety;  as  where  a  addition  to 
collector  of  poor  and  other  rates  was  appointed  to  col-  duties  does 
lect  a  main  drainage  rate  ;  or  a  collector  of  rents  in  one       • 
«ounty  was  appointed  to  collect  rents  in  another  coun- 
ty (a).     Nor  would  an  alteration  of  the  length  of  notice 
determining  the  service,  as  from  one  month  to  three 
months,  discharge  the  surety  (b). 

If,  however,  a  master  retain  a  servant  after  notice 
that  he  has  been  guilty  of  embezzlement,  the  surety 
would  be  discharged  (c). 

*  COEPORATIOKS    (d).  [*22] 

Contracts  in  general,  in  order  to  be  binding  upon  a  Corporations, 
■corporation,  must  be  under  the  common  seal  of  the 

M  Backh<Mse  v.  Sail,  uM  siopra. 

(z)  Pyhus  V.  Gibh,  6  E.  &  B.  902 ;  Bonar  v.  Macdonald,  3  Ho. 
lords  Cas.  226.  See  also  Guardians  of  Mailing  Union  v.  Graham, 
39  L.  J.,  C.  P.  54. 

(a)  SkiUett  v.  Fletcher,  35  L.  J.,  C.  P.  154 ;  36  L.  J.,  C.  P.  206 
1  Harr.  &  Euth.  197. 

(6)  Sanderson  v.  Aston,  42  L.  J.,  Exc.  64;  L.  E.,  8  Exc.  73. 
But  see  Solme  v.  BrunsUll,  47  L.  J.,  C.  L.  81,  610;  L.  E.,  3  Q, 
B.  Div.  405. 

(c)  Phillips  V.  Foxhdll,  41  L.  J.,  Q.  B.  293  ;  L.  E.,  7  Q.  B.  666 
"Sanderson  v.  Aston,  supra. 

(.d)  See  Evans  v.  Harper,  45  L.  J.,  C.  L.  206.  An  attempt  \>y 
a  manager  of  a  mutual  insurance  association,  having  no  Parlia- 
Tnentary  power  to  sue  on  behalf  of  the  members,  to  sue  upon  a 
contract  on  behalf  of  the  members,  which  failed. 

(81) 
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corporate  body  (e).     This  rule  is  to  be  found  in  all  tbo 

authorities  (/),  beginning  with  those  collected  from,  the 

Year  Books  in  Brooke's  Abridgment,  tit.  "  Corporations 

and  Capacities,"  down  to  the  latest  of  the  present  day, 

the  ground  of  the  rule  being,  that,  as  a  corporation  is 

a  body  politic  and  invisible,  it  can  only  act  and  speak 

by  its  common  seal  ;  or,  as  it  is  said  arguendo  in  Reg. 

V.  Bigg  (g),  "the  common  seal  is  the  hand  mouth  of 

the  corporation." 

Attomev  to  a      Accordingly  no  municipal  corporation  (except  Lon- 

corporatiou     don)  (h)  can  appoint    an  attorney,  except  under   the 

must  be  corporate  seal. 

appointed  by      And,  therefore,  where  (i)  an  attorney,  who  was  town 
.     ■  clerk  and  clerk  of  the  peace,  received  instructions  from 

Mayor  of        ^^®  mayor  and  other  members  of  the  town  council  to 
Poole.  take  all  necessary  steps  to  oppose  certain  measures  in 

Parliament,  and  to  conduct  certain  suits  in  Chancery 
relating  to  the  borough,  but  no  authority  was  given  to 
him  under  the  seal  of  the  corporaiion,  it  was  held,  that 
he  could  not  sustain  an  action  against  the  corporation 
for  his  costs. 
Town  clerk         [*23]  *!do  where  (fc)  a  person,  who,  previously  to  the 
and  clerk  of   passing  of  the  statute  5  &  6  Will.  4,  c.  76,  had  held  the 
the  peace.       offices   of  town  clerk  and  clerk  of  the  peace,  and  also 
of^iarSr  ^^^^^   *°   ^^^  justices,  was,  after  the  passing  of  that 
statute,  re- appointed  to  the  offices  of  town  clerk  and 
clerk  of  the  peace  at  an  increased  salary,  by  a  resolu- 
tion passed  at  a  meeting,  and  entered  upon  the  minutes 
of  the  town  council ;  but  there  was  no  agreement  under 
the  seal  of  the  corporation:  it  was  held,  upon  issue 

(e)  Bac.  Abr.  "Corporations,"  E.  3;  Com.  Dig.  "Franchise," 
F.  13.  In  The  3Iayor  of  Ludlow  v.  Charlton,  6  M.  &  W.  815,  it  is 
shown  that  the  doctrine  is  not,  as  it  might  appear,  a  mere  relie 
of  ignorant  times.  And  see  Diggle  v.  The  London  and  Blachwall 
Bailway  Company,  5  Exc.  451.  Where  the  corporation  have  acted 
on  a  contract  entered  into  by  an  agent  on  their  beha,lf  (as  by  en- 
tering into  possession  of  land  and  making  a  railroad  upon  it), 
they  could  not  afterwards  take  advantage  of  the  fact  that  the 
agent  was  not  appointed  under  seal.  Wilson  v.  West  Hartlepool 
Bailway  Company,  34  L.  J.,  Ch.  241 ;  11  L.  T.,  N.  S.  327. 

(/)  See  Gibson  v.  East  India  Company,  5  Bing.  N.'  C.  269. 

tg)  3  P.  Wms.  423. 

(h)  In  London  the  appointment  is  matter  of  record ;  see  Tlie 
Mayor  of  Thetford'a  case,  1  Salk.  192 :  3  Salk.  103 :  Lord  Eaym. 
848 :  Holt,  171. 

(i)  Arnold  v.  Mayor  of  Poole,  4  M.  &  G.  860.  In  Bally.  Mayor 
of  Swansea,  5  Q.  B.  544,  Patterson,  J.,  said,  "The  only  difference 
I  see  between  Arnold's  case  and  that  of  servant  employed  at  small 
wages  is  the  comparitive  inconvenience  of  insisting  on  a  contract 
under  seal  in  the  latter  case." 

(k)  K  V.  Mayor  of  Stamford,  6  Q.  B.  433. 
(82) 
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joined  on  a  return  to  a  mandamus  for  compensation 
under  5  &  6  "Will.  4,  c.  76,  s.  66,  bringing  in  question 
the  fact  of  the  re-appointment,  that  it  could  not  be 
proved  by  an  entry  in  the  minutes  of  the  town  council; 
and,  therefore,  although  there  was  no  doubt  that  an 
agreement  to  the  effect  contended  for  had  been  made, 
yet  that  it  could  not  bind  the  corporation  without  being 
sealed. 

And  so  it  has  been  held  (I)  that  a  corn  and  coal  meter  Corn  and  coal 
to  a  corporation,  who  was  entitled  to  receive  for  his  meter. 
own  use  certain  fees  for   woighiug  coals   from  ships  Smiih  v. 
arriving  at  a  port,  must  be  appointed  under  seal,  as  he  ^'■*^'"'fl'''^ 
was  an  officer,  and  not  a  mere  servant;  and  it  was  also 
held,  that  the  tenure  of  his  office,  which  was  said  to  be 
during  the  pleasure  of  the  corporation,  did  not  make  it 
unnecessary  that  he  should  have  such  an  appointment, 
or  convert  him  from  an  officer  into  a  mere  servant. 

Upon  similar-  principles  where,  in  the  articles  of  as-  Solicitor  to 
sociation  of  a  company  (afterwai-ds  incorporated),  there  eompanv. 
was  a  clause  providing  that  the  plaintifP  should  be  the  -E'c^  7-  TJie 
solicitor  for  the  company  and  should  transact  all  the  "S"']!''',"'    '^ 
legal  business  of  the  company  for  the  usual  fees  and 
charges,  and  should  not  be  removed  from  his  office  un- 
less for  misconduct,  which  articles  were  signed  by  seven 
persons  who  became  directors,  but  there  was  no  ap- 
pointment of  the  plaintiff  *under  the  seal  of  the  [*24:] 
company,  it  was  held  that  the  plaintiff  could  not  sue 
the  company  for  discontinuing  to  employ  him  and  em- 
ploying other  solicitors  (;»). 

Again,  in  the  following  case  a  local  board  were  held  Architect  to 
not  liable  to  pay  an  architect  for  plans  which  he  had  local  board, 
prepared  under  the  directions  of  the  defendants'  sur-  Hunty.  rn'/«- 
veyor,  although  the  defendants  knew  of  and  sanctioned  *?"'<'»  Local 
the  employment  of  the  plaintiff,  as  there  was  no  cqu-     *""  " 
tract  under  seal   (/()•     By  s.  85  of  the  Public  Health 
Act,  18-48  (11  &  12  Vict.  c.  63)  every  contract  by  the 
Local  Boai-d  of  Health  whereof  the  value  exceeds  lOZ. ; 
and  by  s.  174  of  the  Public  Health  Act,  1S75  (38  &  39 
Vict.  c.  55)  every  contract  by  an  ui'ban  authority  where- 

(/)  Smith  V.  Cartwriglil,  (i  Exc.  0^7;  qu«ic,  whether  a  corpora- 
tion, by  prescription,  might  prescribe  to  do  certain  corporate  acts 
without  seal,  wliich  nets  by  the  general  law  would  requiie  the 
use  of  a  seal.     Ihid.  939. 

(»i)  Ela/  V.  Tin-  Po>tiliir  Government  Sccurily  Life  Assurance  Com- 
pany {Limited),  45  L.  J.,  C.  L.  08,  451. 

(n)  Hunt  V.  mmbledon  Local  Board,  47  L.  J.,  C.  L.  540;  48  L. 
J.,  C.  L.  -307.  And  see  Eaton  v.  Basker,  50  L.  J.,  C.  L.  194,  444; 
Young  Y.  JIai/or,  iCc.  of  Royal  Leamington  Spa.  51  L.  J.,  C.  L.  -Jil-J; 
52  L.  J.,  C.  L.  713;  Attorney-General  v.  OaskiU,  o'i  L.  J.,  Ch.  163. 
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of  the  value  exceeds  50^.,  shall  be  in  -waiting  and  sealed 
with  the  seal  of  such  board  or  authority  as  the  case 
may  be.  The  defendants,  who  were  a  local  board  with- 
in s.  85  and  an  urban  authority  within  s.  174,  autho- 
rized their  surveyor  to  employ  the  plaintiff,  an  archi- 
tect, to  prepare  plans  for  intended  necessary  offices, 
which  were  not  afterwards  erected.  But  as  there  was 
no  contract  under  seal  they  were  held  not  liable  to  pay 
the  plaintiff. 

And  where  a  corporation  made  payments  which  were 
justly  due  for  work  actually  done,  it  was  held  that  they 
were  justified  in  so  doing,  although  there  was  no  con- 
tract under  seal  binding  them  to  make  such  payments 
(o). 

And  where  the  Act  of  Parliament  constituting  a  rail- 
way company  enacted  that  the  directors  should  have 
the  management  and  superintendence  of  the  affairs  of 
the  company,  and  might  appoint  and  displace  any  of 
the  officers  of  the  company,  it  was  held  by  Wightman, 
J.,  to  be  clear,  that  under  that  section  the  directors 
might  appoint  the  officers  of  the  company  by  parol, 
and 'if  so,  that  they  might  appoint  an  attorney  in.  the 
same  way  (jp). 

[*25]  *And  where  an  attorney  had  been  retained  gen- 
erally under  the  common  seal  of  the  borough,  •  and  had 
also  been  authorized  and  retained  by  resolution  Of  the 
town  council,  to  take  proceedings  in  opposition  to  a 
rule  nisi  for  a  mandamus,  it  was  held  that  this  was  a 
sufficient  retainer  to  warrant  the  payment  to  him  of 
the  costs  of  so  doing  (q). 

There  are,  moreover,  some  cases  (r)  in  which  it  has 
been  held,  that  the  solicitors  employed  in  obtaining  the 
Acts  of  Parliament,  incorporating  certain  companies, 
had  a  legUl  claim  against  them  when  incorporated,  in 
respect  of  their  services  in  obtaining  the  act  of  incor- 
poration, although  they  were  not,  and,  from  the  nature 

(o)  Jt.  v.  Mayor,  &c.  of  NormcU,  Times,  May  6,  1882,  B.  y. 
Mayor  of  Norwich  is  reported  30  "W.  E.  752  and  see  Bov/rnemouth 
Commissioners  v.  Watts,  54  L.  J. ,  C.  L.  93. 

(p)  S.  V.  Justices  of  Cumberland,  5  D.  &  L.  431,  note.  And  see 
FavieU  v.  Eastern  Counties  Railway  Company,  2  Exc.  344-  6  D.  & 
L.  54,  where  it  was  held  that  defendant's  attorney  might  con- 
sent to  a  judge's  order  to  refer,  although  he  had  no  authority 
under  seal  to  defend  or  refer  the  cause. 

(s)  B.  V.  Lichfield,  10  Q.  B.  534:  and  see  R.  v.  PresL  16' O.  B 
32. 

{r)  Tilson  v.  The  Warwick  Gas  Light  Company,  4  B.  &  C.  962- 
and  Carden  v.  Tlie  General  Cemetery  Company,  5  Bing.  N.  C.  253- 
SitchinsY.  The  Kilkenny  Railway  Company,  9  C.  B.  536;  see  Wyatt 
Y.  The  Metropolitan  Board  of  Works,  31  L.  J,,  C.  P.  217 
(84) 
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of  the  case,  could  not  be,  appointed  under  the  seal  of 
the  corporate  body.  But  n  each  of  those  cases  there 
was  a  clause  in  the  act  directing  that  the  costs  of  ob- 
taining the  act  should  be  paid,  in  preference  to  all 
other  claims,  out  of  the  first  money  received  by  the  de- 
fendants; and  those  cases  were  decided  on  the  ground, 
that  the  meaning  of  the  legislature  was  to  make  the  in- 
corporated companies,  as  soon  as  they  had  obtained 
funds,  debtors  to  the  solicitors  who  had  obtained  the 
acts,  for  all  the  costs  which  they  had  incurred  (s). 
Those  cases  do  not,  therefore,  as  at  first  might  appear, 
from  any  exception  to  the  general  rule  above  stated. 

There  are,  nevertheless,  some  exceptions  to  that  rule.  Exceptions 
probably  coeval  with  the  rule  itself,  in  those  matters  to  general 
which,  form  their  very  nature  or  necessarily  frequent  "ile. 
occurrence,  it  would  be  difficult  or,  perhaps,  impossible 
to  execute  with  the  formality  of  a  seal.    Those  are  mat-  Appointment 
ters  of  trifling  importance  and  of  frequent  occurrence,  of  servants. 
such  as  the  appointment  of  a  servant,  cook  or  butler, 
or  such  as  from  their  *nature  do  not  admit  of  [*26] 
delay,  such  as  the  appointment  of  a  bailiff  to  distrain 
cattle  damage  feasant  (t).     And  it  has  been  held,  that 
a  corporation  was  liable  to  an  action  for  an  illegal  dis- 
tress, though  not  damage  feasant,  by  one  who  acted  as 
their   bailiff,   although   he  was  not   appointed   under 
seal  (u).     And  that  a  corporation  might  maintain  an 
action  of  ejectment  after  notice  to  quit,  given  by  a 
steward  who  was  not  appointed  under  seal  (x). 

So  it  has  been  held,  that  the  manager  of  an  unincor-  Naylor  v. 
porated  banking  company,  although  not  authorized  by  Mortimore. 
any  instrument  under  seal,  might  appoint  an  attorney 
to  assent  to  and  accept  a  proposal  by  a  debtor  under 

(s)  See  Pardoe  v.  Fiice,  16  M.  &  W.  460. 

{t)  Manhy  v.  Long,  ?,  Lev.  107;  CMry  v.  3fatthews,  1  Salk.  191; 
see  per  Alderson,  B.,  in  Finlay  v.  Bristol  and  Exeter  Railway  Com- 
pany, 7  Ech.  411.  But  it  has  been  held  that  a  clerk  to  the  mas- 
ter of  a  workhouse  at  a  salary  of  52?.  a  year  with  board  and  lodg- 
ing, whose  duties  were  to  keep  the  books  of  the  master,  was  not 
within  the  exception,  and,  not  having  been  appointed  under  seal, 
could  not  maintain  an  action  for  wrongful  dismissal,  Austin  v. 
Board  of  Guardians  of  St  Matthew,  Bethnal  Green,  43  L.  J.,  C.  P. 
100;  L.  E.,  9  C.  P.  91.  And  see  Marelmnt  v.  The  Lee  Couesrvan- 
ey  Board,  43  L.  J.,  Exc.  54,  where  it  was  held  (reversing  a  deci- 
sion of  the  Court  of  Exchequer),  that  a  clerk  to  trustees  of  a  river 
navigation  could  not  sue  for  a  pension  granted  him  by  a  resolu- 
tion of  the  trustees  not  under  seal. 

(u)  Smith  V.  The  Birmingham  Gas  Company,  1  A.  &  E.  526. 

(x)  Doe  V.  Pierce,  2  Campb.  96;  and  see  Doe  v.  Bold,  11  Q.  B. 
127;  Lowe  v.  The  North- Western  Railway  Company,  18  Q.  B.  632; 
Ecclesiastical  Commissioners  v.  Merrall,  38  L.  J.,  Exc.  93. 
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the  Bankruptcy  Act,  1861,  so  as  to  make  up  the  re- 
quisite majority  of  assenting  creditors  {y). 

So,  also,  it  has  been  held  {z),  that  a  railway  company 
may  be  liable  to  an  action  of  trespass  for  assault  and 
false  imprisonment,  in  consequence  of  their  servant 
having  given  a  person  into  custody  on  an  unfounded 
charge,  although  the  directions  to  the  servant  vyere  not 
under  seal.  In  that  case,  indeed,  it  does  not  appear 
vyhether  the  original  appointment  of  the  servant  was 
by  deed,  though  most  probably  he  was  not  so  appointed, 
as  he  was  only  an  inspector.  It  is  clear,  however,  that 
a  corporation  may  be  liable  to  an  action  for  a  wrong 
done  by  their  servant,  although  his  appointment  be  not 
[*27]  under  seal  (a).  And  it  *would  seem  to  be  clear 
also  that  an  action  for  malicious  prosecution  may,  in  a 
fit  case,  be  brought  against  a  corporation  for  the  acts 
of  its  officers  and  servants  (6).  And  it  has  been  held, 
both  in  England  (c)  and  America  (d),  that  a  railway 
company  is  responsible,  in  its  corporate  capacity,  for  a 
libel  published  by  its  agents  in  the  course  of  its  busi- 
ness and  of  their  employment. 

In  fact  the  whole  tenour  of  authorities,  from  Yar- 


M  Naylor  v.  Mortimore,  33  L.  J.,  C.  P.  273. 

Iz)  Eastern  Counties  Bail  Co.  v.  Broom,  6  Exc.  314. 

(a)  IMd.  And  see  Boe  v.  The  Birkenhead,  Lancashire  and 
Cheshire  Junction  Bailway  Company,  7  Exc.  36;  21  L.  J.,  Exc  9; 
Cfiles  V.  Taf  Vale  Bailway  Company,  2  E.  &  B.  822;  Walker  v. 
South  Eastern  Bailway  Company,  39  L.  J.,  C.  P.  346.  Whether  or 
not  the  servant  was  authorized  by  the  corporation  to  do  the  par- 
ticular act  cqpiplained  of  is,  of  course,  a  different  question.  As 
to  which,  see  cas.  cit.  infra,  note  (6). 

(J)  Bank  of  New  South  Wales  v.  Owston,  L.  P.,  4  App.  Cas.  270, 
282;  48  L.  J.,  Pr.  C.  C.  25;  Edwards  v.  Midland  Bailway  Com^ 
pany,  50  L.  J.,  C.  L,,  281;  Stevens  v.  Midland  Counties  Bailway 
Company,  10  Exc.  352;  Whitfield  v.  South  Eastern  Bailway  Com- 
pany, 27  L.  J.,  Q.  B,  229. 

(e)   Whitfield  v.  South  Eastern  Bailway  Company,  ubi  supra, 

(d)  The  Philadelphia,  Wilmington  and  Baltimore  Bailroad  Cor- 
poration V.  Quigley,  21  Howard's  Eep.  202.  In  that  case  Daniel, 
J.,  dissented  from  the  judgmnnt  of  the  rest  of  the  Court,  and 
speaks  of  Whitfield  v.  South  Eqstern  Bailway  Company  as  "a  soli- 
tary precedent  most  certainly  contravening  the  course  of  decision 
for  centuries;"  and  of  the  judgment  in  that  case  as  "in  its  argu- 
ments and  conclusions  confused  and  obscure ;  and  ineongruous 
and  contradictory,  both  in  its  reasoning  and  its  conclusions.  In 
the  line  of  English  adjudications  it  presents  itself, "  says  he  "as 
solitary  and  eccentric,  and  in  opposition  to  the  most  inveterate,  the 
clearest  and  reiterated  distinctions  announced  by  the  sages  of  the 
law — distinctions  having  their  foundation  in  reason  and  in  the 
essential  character  of  the  subjects  to  which  those  distinctions 
have  been  applied."  The  author,  however,  ventures  to  think 
there  is  little  doubt  but  that  it  will  be  upheld,  should  the  ques- 
tion ever  be  carried  to  a  Court  of  Appeal. 
(86) 


CORPOKATIONS.  25 

borough  v.  The  Bank  of  England  (e)  down  to  the  case  of  Other  cases 
Whitfield  V.  South  Eastern  Railiuay  Company  (/),  of  tort, 
shows  that.  an.  action  for  a  wrong  lies  against  a  corpora- 
tion where  the  thing  done  is  within  the  purpose  of  the 
incorporation,  and  it  has  been  done  in  such  a  manner 
as  to  constitute  what  would  be  an  actionable  wrong  if 
done  by  a  private  individual  (g).  And  as  was  observed 
by  Blackburn,  J.  Qi),  *on  one  occasion,  "  If  a  cor-  [*28] 
poration  cannot  know  anything  except  by  its  servants,  or 
do  anything  except  by  its  servants,  it  would  seem  that 
the  corporation  must  be  liable  foi*  the  knowledge  of  its 
servants,  and  the  acia  of  its  servants,  or  not  liable  at 
at  all." 

But  the  above  exceptions  do  not  apply  to  cases  in  Exceptions 
which  an  interest  is  vested  in  or  divested  out  of  a  corpora-  do  not  apply 
tion  ;  and  therefore,  a  corporation  cannot,  without  deed,  ^^^^^  ^J^^^' 
appoint  a  bailiff  to  seize  goods  as  forfeited  to  the  use  corporation. 
of  the  corporation  (i). 

The  oases,  however,  in  which  it  has  been  held  that  a  Foundation 
cook  or  butler,  or  other  inferior  servant  to  a  corpora-  of  exceptions, 
tion,  need  not  be  appointed  under  the  common  seal,  are 
said  to  rest  on  a  fiction  that  some  individual  has  been 
duly  authorized  to  make  contracts  of  that  nature  on 
behalf  of  the  corporation  (fc).  And  it  has  not  yet  been 
settled  whether  the  exceptions  introduced  by  them, 
apply  to  the  case  of  a  corporation  where  no  individual 
member  is  appointed  head  of  the  corporate  body  (Z). 
When,  however,  the  case  shall  arise,  there  can,  it  is 
conceived,  be  little  or  no  doubt  that  the  further  develop- 
ment of  the  principles,  founded  on  expediency  and  con- 
venience, amounting  almost  to  necessity,  which  have 
led,  in  England,  to  the  engrafting  of  exceptions  on  the 
ancient  rule  of  the  common  law,  and,  in  America,  to 
its  total  abolition  (m),  will  lead  to  the  conclusion  that 

(e)  16  East,  6. 

(f)  ITbi  supra. 

(g)  Per  Erie,  C.  J. ,  in  Green  v.  London  General  Omnibus  Com- 
pany, 29  L.  J. ,  C.  P.  13.  See  also  Cowley  v.  Mayor  of  iSunderland. 
30  L.  J.,  Exc.  127. 

(A)  In  Penhallow  v.  Mersey  Docks  and  Harbour  Board ,  30  L.  J., 
Exc.  331.  See  also,  as  to  providing  the  scienter  against  a  corpo- 
ration by  the  knowledge  of  its  servants.  Stiles  v.  Cardiff  Steam 
Navigation  Company,  33  L.  J.,  Q.  B.  310  ;  Apx}lebee  v.  Percy,  43  L. 
J.,  C.  P.  365. 

ii)  Horn  v.  Ivy,  1  Mod.  18. 

[k)  See  per  Lord  Cranvirorth  in  Mayor  of  Ludlow  v.  Charlton,  6 
M.  &  W.  819,  821. 

{I)  Per  Lord  Wensleydale  in  Cope  Thames  Haven  Dock  and 
Bailway  Company,  8  Exc.  844. 

■  (m)  See  Story  on  Agency,   s.  53  ;  2  Kent's  Comm.  288,  291 
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the  exceptions  above  mentioned  apply  equally  to  the^ 
case  of  all  companies,  whether  with  or  without  a  head. 

There  is  another  class  of  cases  which  may  perhaps- 
be  regarded  as  forming  an  exception  to  the  rule  that 
corporations  can  only  be  bound  by  contracts  under  seal ;. 
[*29]  those  *cases,  namely,  in  which,  by  reason  of  part 
performance  of  contract,  the  objection  that  the  contract- 
was  not  under  seal  cannot  be  set  up.  But,  as  the 
equitable  doctrine  of  part  performance  is  not  applicabl©^ 
to  contracts  of  hiring  and  service  (m),  it  is  thought, 
sufficient  to  refer  to  some  of  those  cases  in  a  note  (n). 

There  is  also  another  class  of  exceptions  to  the  rule^ 
that  corporations  can  only  be  bound  by  contracts  under 
seal,  which  has  arisen  in  modern  times.  Corporations 
have,  of  late,  been  established  sometimes  by  Royal- 
Charter,  more  frequently  by  Act  of  Parliament,  for  the 
purpose  of  carrying  on  trading  speculations;  and  where 
the  nature  of  their  constitution  has  been  such  as  ta 
render  the  drawing  of  bills,  or  the  constant  making  of 
any  particular  sort  of  contracts  necessary  for  the  pur- 
poses of  the  corporation,  there  the  Courts  have  held, 
that  they  would  imply  in  those  who  are,  according  to 
the  provisions  of  the  Charter  or  Act  of  Parliament,  car- 
rying on  the  corporation  concerns,  an  authority  to  do^ 
those  acts  without  which  the  corporation  could  not  sub- 
sist (o). 

Accordingly,  in  a  variety  of  cases,  corporations  have 
been  held  bound  by,  and  able  to  take  advantage  of,  con- 
tracts necessarily  incident  to  the  purposes  and  objects 
for  which  the  corporation  was  created,  although  such 
contracts  have  neither  been  under  the  corporate  seal^ 
nor  entered  into  by  an  agent  or  servant  authorized  in 
that  manner  to  act  for  the  corporation.     The  exception 


(Part  4,  Lect.  33) ;  and  see  Beverley  v.  Lincoln  Gas  Light  and  Coke- 
Company,  6  A.  &  E.  837,  where  Patteson,  J.  says,  "There  are 
ohviojis  circumstances  which  justify  their  advancing  with  a  some- 
what freer  step  to  the  discussion  of  ancient  rules  of  our  common 
law  than  would  be  proper  for  ourselves. ' ' 

(m)  Britain  v.  Bossitcr,  48  L.  J.,  C.  L.  362  ;  11  Q.  B.  Div.  123. 

(»)  T/i£  Pishmongers'  Company  v.  Robertson,  5  M.  &  Gr.  131  ;. 
Tlie  Mayor,  &c.  of  Kidderminster  v.  Hardwicke,  43  L.  J.  Exc.  9,  ef 
cas.  ib.  cit.;  Hunt  v.  Wimbledon  Local  Board,  48  L.  J.,  C.  L.  207, 
ante,  p.  24, 

(o)  Per  Lord  Cranworth  in  TJte  Mayor  of  Ludlow  v.  Charlton,  6 
M.  <&  W.  821 ;  and  see  Beverly  v.  Lincoln  Gas  Light  and  Coke  Com- 
pany, 6  A.  &  E.  829  ;  Paine  v.  Strand  Union,  8  Q.  B.  326  ;  Clarke 
V.  Ouckfield  Union,  Bail.  C.  C.  81 ;  Smart  v.  West  Ham  Union,  10 
Exc.  867 ;  11  Exc.  867 ;  Nicholson  v.  Bradford  Union,  35  L.  J.,  Q. 
B.  176.  "See  also  Scott  v.  Great  and  Little  Clifton  School  Board,. 
52  L.  T.,  N.  S.  105. 
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established  by  these  cases  (p)  depends  upon  the  prin- 
ciple, before  adverted  to,  of  expediency  and  conveni- 
ence, amounting  almost  to  necessity, —  a  principle,  how- 
ever, which,  although  in  many  *cases  equally  [*30] 
applicable  to  contracts  of  hiring  and  service  as  to  con- 
tracts of  other  descriptions,  yet  it  is  conceived  would 
only  apply  to  contracts  for  services  of  an  ordinary  de- 
scription, and  such  as  might  be  necessary  for  carrying 
'  on  the  business  of  the  corporation  (q). 

Thus,  a  contract  made  by  the  directors  of  a  steam  contract  by 
navigation  company,  incorporated  for  the  purpose  of  shipping 
trading  as  shipowners,  to  pay  for  services  in  bringing  company  to 
home  a  disabled  vessel,  has  been  held  to  be  binding  P'^y  *o^  bring- 
upon  the  company,  though  not  under  seal,  as  one  of  the  atfed  vessel  ■ 
most  ordinary  incidents  to  the  ownership  of  trading 
vessels  is  the  necessity  of  employing  persons  to  bring 
home  such  vessels  as  may  have  been  accidentally  dis- 
abled at  a  distance  from  home  (r). 

Upon  similar  principles  in  a  case  (s)  in  which  the  by  poor  law 
guardians  of  a  Poor  Law  Union,  having  reason  to  be-  guardians  to 
lieve  that  their  clerk  had  been  guilty  of  fraud,  and  that  ^^gigrk-f  *" 
sums  of  money  had  been  misappropriated,  employed  accounts  • 
the  plaintiff,  who  was  an  accountant,  to  audit  their  ac- 
counts, investigate  them  generally,  and  make  up  the 
books;  and  resolutions  to  this  effect  were  from  time  to 
time  entered  in  the  rough  minute  book;  but  there  was 
no  contract  under  the  seal  of  the  guardians ;  it  was  held 
by  Erie,  J.  (though  Crompton,  J.,  doubted),  that  the 
plaintiff  having  done  the  work  agreed  upon  was  entitled 
to  recover,  although  the  contract  was  not  under  seal. 

(p)  Mr.  Justice  Story  says  truly  "that  this  exception  affords  a 
beautiful  illustration  of  the  expansive  power  of  the  common  law, 
which  acquires  flexibility  and  moulds  itself  from  time  to  time,  so 
as  to  accomplish  the  various  ends  of  modem  society."  Story  on 
Agency,  s.  53. 

(3)  JDunston  v.  TJie  Imperial  Oas  Light  and  Coke  Company,  3  B. 
&  Ad.  125  ;  see  Clark  v.  T!ie  Imperial  Gas  Light  and  Coke  Company, 
4  B.  &  Ad.  315,  where  it  was  held  that  the  directors  were  justified 
in  affixing  the  corporate  seal  to  a  deed  granting  a  retiring  pension 
to  the  plaintiff,  who  had  been  clerk  to  the  company ;  and  see  Gib- 
son V.  East  India  Company,  5  Bing.  N.  C.  271 ;  Beverly  v.  Lincoln 
Gas  Company,  6  A.  &  E.  829  ;  Church  v.  Imperial  Gas  Company,  6 
A.  &  E.  853. 

(r)  Henderson  v.  The  Australian  Boyal  Mail  Steam  Navigation 
Company,  5  E.  &  B.  409 ;  24  L.  J.,  Q.  B.  322 ;  and  see  Beuter  v. 
The  Electric  Telegraph  Company,  6  E.  &  B.  341 ;  26  L.  J.,  Q.  B. 
46 ;  South  of  Ireland  Colliery  Company  v.  Waddle,  37  L.  J.,  C.  P. 
211,  where  the  company  were  allowed  to  sue  upon  a  contract  not 
under  seal,  part  of  the  consideration  for  which  had  been  received 
by  the  defendant. 

(«)  Haigh  v.  North  Bierley  Union,  28  L.  J.,  Q.  B.  62. 
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And  Erie,  J.,  said,  "Here  the  work  which  was  done  by 
the  plaintiff  was  incidental  and  necessary  to  the  pur- 
poses for  which  the  corporation  was  created,  and  was 
[*31"]  done  at  the  request  of  the  *oorporation.  They 
had  appointed  proper  officers  to  do  the  work,  and  they 
had  reason  to  believe  that  there  had  been  fraud,  embez- 
zlement, and  a  system  of  false  accounting.  Then,  by 
the  first  resolution,  they  employ  the  plaintiff  as  an  ac- 
countant to  audit  the  accounts  of  the  union.  These 
services  were  quite  essential  to  the  purposes  for  which 
the  guardians  were  created,  and  the  first  of  them  would 
probably  be  of  short  duration  and  not  very  difficult. 
It  seems  to  have  been  highly  important  that  the  inves- 
tigation should  be  made,  and  the  subsequent  employ- 
ment was  of  much  the  same  description,  arising  upon 
subsequent  inquiries  being  made,  and  it  was  ordered  by 
the  guardians.  The  question  of  fact  is,  was  this  done 
by  the  plaintiff  for  the  eilecting  of  the  purposes  for 
which  the  guardians  were  appointed  ?  It  seems  to  me 
that  it  was."  Crompton,  J.,  however,  thought  other- 
wise, and  was  unable  to  distinguish  the  case  from  The 
London  Dock  Company  v.  Sinott  (t). 
but  not  con-  That  was  an  action  by  the  dock  company  against  the 
tract  by  dock  defendant  for  not  performing  a  contract  into  which  he 
company  to    liad  entered  for  scavenging  the  docks.     But  it  was  held 

m^dooks^^'^'  ^7  *^®  ^°'^^*  °*  Queen's  Bench  that  it  could  not  be 
maintained,  as  the  contract  was  not  under  the  seal  of 
the  company;  and  the  plaintiffs  did  not  bring  them- 
selves within  any  of  the  exceptions  to  the  general  rule, 
that  a  corporation  aggregate   can  only  be  bound  by 
contracts  under  seal. 
Contracts  by       Contracts  of  this  nature  are,  in  many  cases,  regulated 
joint  stock      by  the  Companies  Acts,  1862  and  1867  (u),  and  the 
companies.      Companies  Clauses  Consolidation  Act,  1845  (x),  which 
last  applies  to  all  joint  stock  companies  incorporated 
by  Act  of  Parliament  for  the  purpose  of  carrying  on 
any   undertaking,  so   far  as  the    same  are  applicable 
thereto,  except  so  far  as  expressly  varied  by  the  special 
Act. 
Contracts  by       ^Y  ^^^  ^1^^  section  of  the  Companies  Clauses  Con- 
joint stock      solidation  Act,  1845,  the  determination  as  to  the  remu- 
companies      [*32]  *neration  of  the  secretary  of  a  company  is  to  be 
wSbin^scope  exercised   only   at   a  general  meeting.     But  it   is  no 
of  company,    answer  to  an  action  by  a  secretary  for  his  salary,  that 

(t)  27  L.  J.,  Q.  B.  129. 

lu)  25  &  26  Vict.  c.  89  ;  30  &  31  Vict.  c.  131,  s.  37. 
(x)  8  &  9  Vict.  c.  16:  see  Homersham  The  Wolverhampton  Water- 
works Company,  6  Exc.  137. 
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no  determination  aa  to  such  salary  has  ever  been  exer- 
cised at  any  general  meeting  of  the  company  (y).  It 
may  be  a  breach  of  trust  as  between  the  directors  and 
the  shareholders  to  agree  to  give  the  secretary  a  salary 
without  the  authority  of  a  genereral  meeting,  but  yet 
the  company  may  be  bound  to  pay  it. 

The  principal  of  this  decision  is  an  important  one,  though  not  in 
and  is  in  conformity  with  the  cases  in  which  it  has  conformity 
been  held,  that  a  joint  stock  company  registered  under  ^*'^  "^^ed  of 
7  &  8  Vict.  c.  110  (z)  was  liable  upon  a  contract  within  'f  *^??f''*' 
the  scope  and  objects  of  the  company  bona  ^de  entered      "o^^leg^. 
into  by  the  directors  under  seal,  but  not  in  conformity 
with  the  provisions  of  the  deed  of  settlement  of  the 
company.     If  such  a  contract  were  illegal,  of  course 
it  would  not  be  binding  (a). 

And  although,  generally  speaking,  where  the  seal  is 
affixed  to  a  contract  made  by  a  corporation  in  a  man- 
ner binding  upon  them,  the  contract  is  the  contract  of 
the  corporation,  to  be  governed  by  the  same  rules  of 
law  as  the  contracts  of  private  persons;  yet,  where  a 
corporation  is  created  by  an  Act  of  Parliament  for  par- 
ticular purposes,  with  special  powers,  the  contract  does 
not  bind  them  if  it  *appear  by  the  express  pro-  [*33] 
visions  of  the  statute  creating  the  corporation,  or  by 
necessary  and  reasonable  inference  from  its  enactment,  or  ultra  vires. 
that  the  contract  was  iiltra  vires,  that  is,  that  the  Legis- 
lature meant  that  such  a  contract  should  not  be  made 
(6). 
■ k 

[y)  Bill -7.  Darentli  Valley  Railroad  Company,  1  H.  &  X.  305; 
26  L.  J.,  Exc.  81. 

(z)  This  Act  is  repealed  by  19  &  20  Vict.  c.  47,  s.  107;  20  & 
21  Vict.  c.  14,  s.  23,  except  as  to  insurance  companies,  20  &  21 
Vict.  c.  80. 

(a)  Agar -v.  Athesenum  Life  Assnrance  Society,  3  C.  B.,  N.  S. 
725;  27  L.  J.,  C.  P.  95;  Prince  of  Wales  Assurance  Society  v. 
Atlwnseum  Assurance  Society,  27  L.  J.,  Q.  B.  297,  and  cases 
there  cited;  Be  Athenseum  Life  Assurance  Company,  27  L.  J., 
Ch.  829.  In  these  cases  dissent  from  a  dictum  of  Lord  Wensley- 
dale  in  Ernest  v.  Nicholls,  6  Ho.  Lords  Cas.  418,  is  expressed. 
See  also  Athenxum  Life  Assurance  Company  v.  Pooly,  28  L.  J., 
Ch.  119;  Be  Hercules  Insurance  Company,  44  L.  J.,  Ch.  450, 
where  articles  of  association  provided  that,  when  3,000  shares 
should  have  been  allotted,  the  members  should  be  associated  for 
the  objects  of  the  company,  it  was  held  that  the  allotment  of  the 
3,000  shares  was  a  condition  precedent  to  the  company  being 
associated,  and  that  the  company  were  not  liable  for  the  salary 
of  an  engineer  employed  by  the  directors  before  the  allotment  of 
3,000  shares.  Pierce  v.  The  Jersey  Waterworks  Company,  39  L. 
J.,  Exc.  156. 

(S)  South  Yorkshire  Railway  Company  v.  Oreat  Northern  Bail- 
way  Company,  9  Exc.  55;  Bateman  v.  Mayor  of  Ashton-under-Lyne, 
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In  modern  times,  also,  another  anomaly  has  been  in- 
troduced into  the  law,  which  may  not  improperly  be 
adverted  to  in  this  place,  viz.,  that  persons  acting  as 
irustees  for  public  purposes,  visiting  justices  and  the 
like,  may  contract,  though  not  bodies  corporate,  with- 
out rendering  themselves  personally  liable,  and  may  sue 
and  be  sued  in  the  name  of  their  clerk  or  secretary. 
This,  no  doubt,  leads  to  difficulties:  but  it  has  become 
familiar,  and  it  is  perfectly  well  settled,  that  judgments 
so  recovered  are  not  to  be  enforced  otherwise  than  by 
mandamus,  or  bill  in  equity  (c). 

And  accordingly,  in  a  case  (d),  where  commission- 
ers, who  were  elected  annually  under  a  local  act,  and 
were  authorized  to  carry  out  its  provisions  for  the  in- 
ternal management  of  a  town,  were  empowered  to  em- 
ploy a  clerk  and  other  necessary  officers,  and  to  pay 
them  reasonable  salaries  out  of  the  monies  to  be  raised 
by  rates  and  tolls;  they  were  to  sue  and  be  sued  in  the 
name  of  their  clerk,  who  was  to  be  reimbursed  all  costs 
and  expenses  out  of  the  same  fund,  and  not  to  be  per- 
sonally liable  for  them;  power  was  given  to  them  to 
enter  into  certain  specified  contracts ;  no  power  was  ex- 
pressly given  to  them  to  retain  an  attorney;  but  the 
nature  of  their  powers  would  render  legal  assistance 
necessary,  and  the  plaintiif  was  appointed  clerk  by  one 
set  of  commissioners,  no  salary  being  mentioned,  and 
re-appointed  next  year  by  the  succeeding  commis- 
[*34]  *sioners  at  a  fixed  salary,  and  he  also  did  busi- 
ness within  the  scope  of  the  Act  for  the  same  commis- 
sioners on  their  retainer;  it  was  held,  that  he  might 
maintain  an  action  of  contract  against  the  commission- 
ers for  the  time  being,  in  the  name  of  their  clerk,  for 
the  services  thus  rendered  to  former  commissioners. 

It  has  been  decided,  that  where  the  special  Act  of 
Parliament  gave  power  to  the  directors  of  a  company  to 
appoint  servants  and  workmen,  &c.,  without  using  the 
corporate  seal,  they  could  only  exercise  that  power  with 
regard  to  the  appointment  of  ordinary  servants;  and 
that  it  did  not  extend  to  enable  them  to  enter  into 
a  contract  for  extraordinary  services,  which  would  be 

3  H.  &  N.  323;  27  L.  J.,  Exc.  458;  Payne  v.  Mayor  of  Brecon,  3 
H.  &  N.  572. 

(e)  Kendall  v.  King,  17  C.  B.  510.  The  mere  fact  that  they 
have  no  funds  would  not  prevent  the  plaintiff  recovering  judg- 
ment in  the  action.  IMd.  Wormell  v.  Hailstone,  6  Bing.  668  ■ 
Emery  v.  Day,  1  C.  M.  &  E.  245. 

{d)  Hall  V.  Taylor,  1  E.  B.  &  E.  107 ;  27  L.  J.,  Q.  B.  311. 
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binding  upon  the  company,  without  affixing  the  corpo- 
rate seal  (e). 

The  question  as  to  how  far  the  directors  of  a  railway 
company  had  power,  under  their  special  act,  to  appoint 
servants  otherwise  than  by  deed  was  raised  in  the  case 
of  Cox  V.  The  Midland  Counties  Railway  Company  (/),  q^^  ^_  j^^^_ 
and  the  Court,  in  giving  judgment  (gr),  intimated  an  land  Counties 
opinion  that,  under  their  Act,  they  probably  did  possess  Railway 
the  power;  but  it  became  unnecessary  to  decide  the 
point  on  that  occasion,  as  it  was  held  that,  assuming 
the  servant  in  that  case  to  have  been  properly  ap- 
pointed, yet  that  he  had  not  power  to  bind  the  company 
by  entering  into  the  contract  on  which  the  action  was 
brought. 

With  regard  to  the  liability  of  a  corporation  for 
wages  for  services  rendered,  there  can  be  no  doubt 
that  at  the  present  day  they  would  be  held  to  be 
liable  to  pay  for  them,  although  there  was  no  contract 
under  seal  (h). 

It  has  been  laid  down  by  all  the  judges  in  the  Ex-  Trading 
chequer  Chamber  (i),  that  it  is  the  duty  of  a  company  company 
*carrying  on  trade  to  have  on  the  spot  an  officer  [*35]  0°'^'^'^  ^ 
with  authority  to  do  for  the  company  all  that  in  the  or-  rized  officer 
dinary  exigencies  of  their  business  may  require  to  be  on  the  spot. 
done  promptly,  and  in  this  respect  there  is  no  difference 
between  an  ordinary  partnership  and  a  corporation; 
and  that  it  was  not  necessary  to  show  any  authority 
under  seal  to  the  general  superintendent  of  the  com- 
pany to  render  the  company  liable  for  acts  which  he 
was  authorized  to  do. 

Bankrupts  and  Insolvents. 

An  uncertificated  bankrupt  or  an  insolvent  may  him-  Bankrupt  or 
self  maintain  an  action  for  the  profits  of  his  personal  insolvent 
labour  and  skill  after  his  bankruptcy  or  insolvency,  and  ™^y  sue  for 
his  assignees  have  no  right  to  interfere  (fc) ;  indeed,  in  ^eoro?lS' 
— personal 

(e)  Cope  v.  TJw  Thames  Saven  Dock  and  Bailway   Company,  3  labour. 
Exc.  841 ;  see  Diggle  v.  The  London  and  Blackwall  Bailway  Com- 
pany, 5  Exc.  442 ;  East  London  Waterworks  Company  v.  Bailey,  4 
Bing.  283. 

(f)  3  Exc.  268. 
\g)  Page  274. 

(A)  See  Lowe  v.  London  and  North  Western  Railway  Company,  18 
Q.  B.  632. 

(i)  Giles  V.  Tqf  Vale  Bailway  Company,  2  E.  &  B.  822  ;  and  see 
Birkett  v.  The  White  Haven  Junction  Bailway  Company,  28  L.  J., 
Exc.  348;  Goff  y.  Great  Northern  Bailway  Company,  30  L.  J.,  Q. 
B.  148. 

{k)   CMppendall  v.  Tomlinson,  4  Doug.  318;  1  Co.  Bankr.  Law, 
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one  case,  it  was  held  that  he  might  even  sue  them  where 
they  had  employed  him  to  carry  on  the  business  (J). 
And  where  materials  furnished  are  necessary  to  the 
bankrupt's  labour,  the  work  and  materials  may  become 
so  blended  together  as  to  form  one  joint  cause  of  action, 
upon  which  the  bankrupt  himself  may  sue  and  be  en- 
titled to  recover,  his  assignees  not  interfering  (m). 

But  a  furniture  broker,  who  was  employed  in  moving 
goods,  in  the  course  of  which  employment  he  procured 
vans,  supplied  packing-eases,  &c.,  and  employed  five  or 
six  men,  and  likewise  cleaned  and  repaired  furniture, 
was  held  not  to  be  a  man  using  merely  his  personal 
labour,  and  therefore  that  he  could  not  recover  the 
[*36]  amount  of  his  bill  *f  or  so  doing  if  the  assignees 
thought  proper  to  put  in  their  claim  («.). 

And  so  it  was  held,  that  a  man  carrying  on  business 
as  a  medical  practitioner,  who  was  in  possession  of  his 
original  stock  of  medicines  on  credit,  and  procured 
more  on  credit,  and  with  these  and  his  personal  skill 
pursued  his  occupation  for  profit,  could  not  sue  for  his 
work  and  labour  as  a  surgeon  and  apothecary,  and  for 
medicines,  after  he  had  become  bankrupt  and  his  as- 
signees had  claimed  the  debt  (o). 

And  where  A.  agreed  to  serve  B.  and  C,  who  were 
type-founders,  as  their  foreman,  for  seven  years,  at 
fixed  wages,  at  the  rate  of  three  guineas  a  week,  "  the 
party  making  default  to  pay  to  the  other  the  sum  of 
500Z.  by  way  or  in  the  nature  of  specific  damages."  A. 
was  dismissed,  then  became  bankrupt,  and  after  the 
bankruptcy  brought  an  action  iipon  the  agreement  for 
the  amount  of  the  penalty,  to  which  the  defendants 
pleaded  his  bankruptcy:  it  was  held  by  the  House  of 


432;  see  7  East,  57,  note  6;  Beckham  v.  th-aJce,  2  Ho.  Lords 
Cases,  579,  643;  Williams  v.  Chambers,  10  Q.  B.  337;  and  cas.  cit. 
i:x  parte  Walters,  2  Mont.  D.  &  DeGex,  635.  But  any  margin 
over  what  is  necessary  to  support  life  is  a  profit  which  would 
pass  to  the  trustees.  See  per  Lush,  L.  J.,  in  Emden,  v.  Carte,  51 
L.  J.,  Oh.  42. 

(?)  Coles  v.  Barrow,  4  Taunt.  754;  but  see  Mas  v.  Adamson,  3 
B.  &Ald.  232,  where  Best,  J.,  said  of  Coles  v.  Barrow,  "If  Mr. 
Justice  Lawrence  had  continued  in  the  Court  of  Common  Pleas 
that  decision  would  probably  not  have  been  pronounced.  It  is 
not,  therefore,  entitled  to  any  great  weight."  The  authority  of 
that  case  is  much  broken  in  upon  by  Sesse  v.  Stevenson,  3  B.  & 
P.  578. 

(m)  Silk  V.  Osbom,  1  Esp.  140. 

In)  Orofton  v.  Poole,  1  B.  &  Ad.  568. 

(o)  Elliot  V.  Clayton,  16  Q.  B.  581.  And  see  Emden  v.  Carle, 
50  L.  J.,  Ch.  492;  51  L.  J.,  Ch.  41,  where  the  trustee  in  bank- 
ruptcy was  added  as  a  co-plaintiff. 
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Lords  that  the  action,  could  not  be  maintained,  as  the 
right  of  action  passed  to  his  assignees  (p),  on  the 
ground  that  the  contract  containod  a  clause  imposing 
a  penalty  for  the  breach  thereof,  for  which  penalty  the 
action  was  substantially  brought  (q). 

Under  the  old  Banki-upt  Act  (/)  it  was  held  that  a  Bankrupt 
commission  of  bankrtipt  did  not  operate  as  a  dissolu-  master- 
tion  of  a  contract  of  hiring  between  the  bankrupt  and 
his  clerk,  and  the  bankrupt  was  held  liable  to  pay  his 
clerk's  wages  due  from  the  expiration  of  the  year  last 
before  the  commission  up  to  the  time  of  rescinding  the 
contract  of  hiring,  notwithstanding  the  bankruptcy  (s). 


{p)  BccH-am  v.  Brake,  '2  Ho.  I.ovds  Oases,  57!);  see  also  Watl- 
JiiK/  V.  Olipliaiit,  -15  L.  J.,  C.  L.  17:!;  Eiiidcii  v.  ('(()•/<',  antt;  p.  35, 
note  {1-). 

(q)  Sn-per  Manle,  J.,  in  Bdl  v.  Ovq/,  8  C.  B,  894. 

()•)  (>  Geo.  4,  e.  Ki. 

(s)  TImiina  \.WiUi(Vii.'i,  1  A.  &  E.  685;  see  further  on  this  point, 
pof:t,  Ch.  IV. 
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I.  THE  REQUISITES  OF  A  CONTRAOT  OF  HIE- 
ING  AND  SEEVICE. 


By  common 
law  might  be 
either  by 
deed  or  parol. 
Since  the 
Statute  of 
Frauds, 
writing  ne- 
cessary in 
some  cases. 


When  Whiting  Neobssatsy — The  Statute  of  Frauds. 

By  the  Common  Law  a  servant  might  be  hired,  either 
by  deed  or  by  a  parol  contract  (a) ;  but  when  hired  or 
retained  by  deed,  could  only  be  discharged  by  an  equal- 
ly formal  instrument  (6).  When  hired  by  parol,  he 
might  also  be  discharged  by  parol  (c).  Since  the  pass- 
ing of  the  Statute  of  Frauds,  however,  it  has  become 
necessary,  in  many  cases,  that  contracts  of  hiring  ^ould 
be  in  writing,  or  they  cannot  be  enforced.  But  con- 
tracts not  in  writing  are  not  altogether  void  (d). 

(a)  A  contract  is  called  a  Parol  Contract,  when  either  verbal, 
or  in  writing,  but  not  under  seal ;  see  Beckham  v.  Drake,  9  M.  & 
W.  79.  In  Fletcher  v.  Krell,  42  L.  J.,  C.  L.  55,  it  was  held  that 
the  mere  concealment  of  a  material  fact  would  not,  in  the  ab- 
sence of  fraud,  vitiate  a  contract  of  hiring  and  service.  In  that 
case  a  governess  waa  described  as  "spinster"  when  she  was  real- 
ly a  divorced  wife. 

(6)  i.  e.,  from  the  contract,  for  he  might  be  discharged  from  the 
service,  so  as  to  prevent  his  gaining  a  settlement,  by  parol  agree- 
ment ;  Pawlet  v.  Burnham,  1  Sess.  Ca.  61 ;  2  Bott,  424. 

(c)  Dalt.  Just.  c.  58 ;  B.  v.  Daniel,  6  Mod.  182. 

(d)  See  also  Madison  v.  Alderson,  (in  Dom.  Proc),  L.  E.  8 
app.  Cas.  474.  Britain  v.  Bossiter,  48  L.  J.,  C.  L.  362;  11  Q.  B. 
Div.  123 ;  overruling  on  this  point  Carrington  v.  Boots,  2  M.  &  W 
248 ;  and  Beede  v.  Lamb,  2  L.,  M.  &  P.  67,  69 ;  6  Exo.  130.  See 
also  Leroux  v.  Brown,  12  C.  B.  801. 
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*By  the  fourth  section  of  that  statute  (e)  it  is[*38]  The  Statute 
enacted,  "that  no  action  shall  be  brought  (/)  upon  any  of  Frauds, 
agreement  that  is  not  to  be  performed  within  the  space 
of  one  year  from  the  making  thereof,  unless  the  agree- 
ment upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  Charged  therewith,  or  some 
other  person  by  him  thereunto  lawfully  authorized." 

In  this  enactment  the  word  "performed"  means  a  Construction 
complete  and  not  a  mere  inchoate  or  partial  perform-  of  statutes. 
ance  ;  and,  therefore,  where  an  agreement  distinctly 
shows  upon  the  face  of  it  that  the  parties  contemplated 
its  performance  to  extend  over  a  greater  space  of  time 
than  one  year,  it  is  within  the  statute  ;  but  where  the 
contract  is  such  that  the  whole  may  be  performed  with- 
in a  year,  and  there  is  no  stipulation  to  the  contrary, 
the  statute  does  not  apply  {g). 

Accordingly,  where  {h)  the  defendant  verbally  agreed  Bracegirdle  v. 
on  the  27th  of  May  to  take  the  plaintiff  into  his  service  Heald. 
as  groom  ard  gardener  for  a  year,  to  commence  on  the 
30th  of  June  following,  but  afterwards  refused  to  re- 
ceive him,  it  was  held  that  the  plaintiff  could  not  sus- 
tain any  action  for  such  breach  of  contract,  as  there  was 
no  written  agreement.  Lord  Ellenborough,  C.  J.,  say- 
ing, "  If  we  were  to  hold  that  a  case  which  extended 
one  minute  beyond  the  time  pointed  out  by  the  statute 
did  not  fall  within  its  prohibition,  I  do  not  see  where 
we  should  stop  ;  for,  in  point  of  reason,  an  excess  of 
twenty  years  will  equally  not  be  within  the  act." 

*So,  where  (i)  the  defendant  on  20th  July  pro-[*39]  SnelUng  v. 
posed  to  hire  the  plaintiff  as  bailiff  for  one  year,  to  com-  Lord  Hunt- 
mence  on  the  24tb  of  July,  and  the  defendant  at  that  time  '^'^fffi^^'i- 
wrote  a  memorandum  (but  which  was  signed  by  neither  of 
the  parties),  which  was  delivered  to  the  plaintiff,  and  by 
him  taken  away,  stating  the  terms  on  which  the  plain- 
tiff was  to  serve,  and  the  plaintiff  entered  the  defend- 


(e)  29  Car.  2,  c.  3.  The  corresponding  Irish  Act  is  7  Will.  3, 
c.  12. 

(/)  See  rinte  (d). 

(g)  Per  Tindal,  C.  J.,  SoucTi  v.  Sfrawbridge,  2  C.  B.  815  ;  Boy- 
dell  V.  Drummond,  11  Ea.st,  142.  The  eases  on  this  subject  will 
be  found  collected  in  1  Smith's  L.  C.  296,  note  to  Peter  v.  Compion; 
and  see  Cherry  v.  Heming,  4  Exc.  631 ;  19  L.  J. ,  Exc.  63 ;  Era- 
Une  V.  Adeane,  42  L.  J.,  (Dh.  395 ;  Knowlman  v.  Bluett,  43  L.  J., 
Exc.  29;  Davey  v.  Shannon,  48  L.  J.,  C.  L.  459 

(7i)  Bracegirdle  v.  Heald,  1  B.  &  Aid.  722 ;  Dohson  v.  Collis,  1 
H.  &  N.  81,  post,  p.  40.     But  see  Cawthom  v.  Cordrey,  post,  p.  42. 

(i)  Snellinq  v.  Lord  Huntingfield,  1  C.  M.  &  E.  20.  See  also 
Britain  v.  Bossiter,  48  L.  J.,  C.  L.  362;  11  Q.  B.  Div.  123. 
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Giraud  v. 
Richmond. 


No  action  lies 
here  on  con- 
tract made 
abroad  if 
within 
statute. 
Leroux  t. 
Browm. 


Defeasible 
contract 
within  the 
statute. 


ant's  service  on  the  24th,  but  before  the  expiration  of 
the  year  the  defendant,  being  displeased  with  the  plain- 
tiff, gave  him  a  month's  warning  to  quit  his  service,  and 
the  plaintiff  left  before  the  expiration  of  the  year.  It 
was  held  that  he  could  not  maintain  an  action  against 
the  defendant  for  not  continuing  the  plaintiff  for  the 
year,  as  there  was  no  agreement  in  writing,  in  con- 
formity with  the  Statute  of  Frauds. 

And  where  {j)  the  plaintiff  entered  into  the  service 
of  the  defendant  under  the  following  agreement  :  "I 
agree  to  receive  you  as  clerk  or  bookkeeper  in  my  estab- 
lishment, in  consideration  of  your  paying  me  a  premium 
of  300L,  and  to  pay  you  a  salary  at  the  following  rates, 
viz.,  for  the  first  year  70i.;  for  the  second,  901. ;  for  the 
third,  llOZ.;  for  the  fourth,  130Z.;  and  WOl.  for  the  fifth 
and  following  years  that  you  may  remain  in  my  employ- 
ment ;  and  also  agree  in  case  of  death  of  either  of  us 
to  return  150Z. :"  it  was  held  that  the  agreement  was 
one  that,  by  the  Statute  of  Frauds,  was  required  to  be 
in  writing  ;  and  that,  there  being  a  precise  stipulation 
for  yearly  payments,  evidence  was  not  admissible  to 
show  a  verbal  agreement  for  quarterly  paymants. 

No  action  can  be  brought  in  the  courts  of  this  country 
to  enforce  an  oral  agreement  made  abroad  (and  valid 
there),  which,  if  made  here,  could  not,  by  reason  of 
the  Statute  of  Frauds,  have  been  sued  upon. 

Where,  therefore,  an  oral  agreement  was  entered 
into  at  Calais  between  the  plaintiff  and  the  defendant, 
[*40]  under  *which  the  latter,  who  resided  in  England, 
contracted  to  employ  the  former,  who  was  a  British  sub- 
ject resident  at  Calais,  at  a  salary  of  lOOl.  per  annum,  to 
collect  poultry  and  eggs  in  that  neighborhood  for  trans- 
mission to  England,  the  employment  to  commence  at  a 
future  day,  and  to  continue  for  one  year  certain;  it  was 
held  that  no  action  could  be  maintained  in  this  country 
for  breach  of  the  agreement,  although,  by  the  law  of 
France,  such  an  agreement  is  capable  of  being  enforced, 
although  not  in  writing  (k). 

The  mere  circumstance  that  a  contract  is  defeasible, 
and  may  be  put  an  end  to  within  a  year,  does  not  take 
it  out  of  operation  of  the  Statute  of  Frauds,  if,  by  its 
terms,  it  is  to  continue  for  more  than  a  year,  in  case  it 
is  not  put  an  end  to.{l). 


(j)  Giraud  v.  Richmond,  2  C.  B.  835. 

{k)Leroux  v.  Brown,  12  C.  B.  801. 

(Z)  Birch  Y.  Earl  of  Liverpool,  9  B.  &  C.  392  ;  and  see  Roberts  v. 
Tucker,  3  Exc.  632 ;  Eley  v.  Positive  Government  Security  Life  Assur- 
ance Co.,  45  L.  J.,  C.  L.  58 ;  Davey  v.  Shannon  48  L.  J.,  C.  L.  459. 
(9.8) 
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Therefore,  where  (m)  the  defendants  on  the  2nd  of  ijoijuon  \. 
October,  1854,  yerbally  agreed  to  employ  the  plaintiff  C'o«w. 
as  a  traveller  nntil  the  first  of  September,  1855,  and 
for  a  year  thereafter,  unless  the  employment  were  deter- 
mined by  three  months'  notice  given  by  the  plaintiffs 
or  defendants  respectively,  it  was  held  that  no  action 
coold  be  maintained  by  the  plaintiff  for  wrongful  dis- 
missal before  the  1st  of  September,  as  the  contract  was 
not  in  writing,  and  it  was  not  the  less  a  contract  not  to 
be  performed  withia  the  year,  because  it  might  be  put 
an  end  to  within  that  period.  And  Alderson,  B  ,  added, 
"See  the  absurdity  of  holding  otherwise  :  at  the  end  of 
two  years  and  a  half  one  of  the  parties  might  claim  a 
right  to  put  an  end  to  a  parol  contract  for  five  years, 
by  giving  three  months'  notice,  but  the  very  subject 
of  dispute  might  be  whether  or  no  he  had  a  right  to 
give  such  notice.  That  shows  this  is  a  contract  within 
the  statute."' 

But  a  contract  to  serve  for  an  indefinite  period,  sub-  contract  for 
ject  *to  be  put  an  end  to  at  any  time  upon  a  reason-  [*-ilJ  an  indefinite 
able  notice,  is  not  within  the  statute,  though  it  may -ex-  time  not 
tend  beyond  the  year  (n).     A  contingency  is  not  within  "^tl""'  it. 
the  statute,  nor  any  case  that  depends  upon  a  contin- 
gency (o). 

The  words  of  the  statute,  "not  to   be  performed,"  Statute  does 
mean,  not  to  be  performed  on  one  side  or  the  other  (p).  not  apply  to 
Where,  therefore,  the  contract  has  been,  or  is  capable  fof t^'-t  com- 
of  being,  completely  performed  on  one  side,  the  statute  ^tf  d'on^jue 
does  not  apply  {q).     The  consideration,  when  entire,  side. 
cannot  be  split:  where,  therefore,  any  part  of  it  is  not  But  does,  it 
executed,  the  statute  has  been  held  to  apply  (r).     Cases,  not  com- 
however,  may  arise,  in  which  there  may  be  two  separate  pletely  exe- 
•^  1  •  1       J.-         •  i  J.     cnted  on  one 

promises  on  separate  considerations  in  one  agreement,  to  ^^^ 

one  of  which  tiie  Statute  of  Frauds  may  apply,  whilst 
the  other  is  not  within  that  statute.  In  such  cases  an 
action  may  be  brought  upon  the  promise  to  which  the 
statue  does  not  apply,  although  not  in  writing  (s). 

(m)  Dobmn  v.  CoUis,  1  H.  &  X.  81 ;  ^5  L.  J.,  Exc.  267. 
(«)  Per  Tindal,  C.  J.,  in  fimuih  v.  StrawJmdge,  2  C.  B.  815. 

So)  Per  Denison,  J.,  in  Fenton  v.  Emhlers,  3  Burr.  1278. 
p)  DonneUan  v.  E^ad,  3  B.  &  Ad.  VM;  Smith  v.  Keale,  26  L.  J., 
C.  P.  144;  2  C.  B.,  N.  S.  67. 

(q)  Cherry  Y.  Meming,  4  Exc.  6.TI;  19"  L.  J.,  Exc.  63;  Souch  v. 

Siravjhridge,  and  Smith  v.  Neale,  uibi  gupra.     But  see  1  Byth.  Conv. 

(3rd  ed.)  310,  311;  1  Smith's  L.  C.  296,  note  to  Peter  v.  Qmpion. 

(r)  Cocking  v.  Ward,  1  C.  B.  858;  Sodgson  v.  Johnson,  28  L.  J., 

Q.  B.  88. 

(«)  Green  v.  Saddingttm,  7  E.  B.  583;  Sodgson  v.  Johnson,  ubi 
eupra. 
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Stati*  does  But  the  statute  does  not  apply  where  an  agreement 
not  apply  to  for  a  yearly  hiring  is  merely  implied  from  circum- 
an  implied  stances  {t).  And  it  would  seem  to  be  the  better  opin- 
huing ;  Jqjj^  ^^^^  -j.  jjQgg  jjjjj.  g^ppiy.  ^iiere  the  agreement  is  by 

or  a  hiring  (jgg^  (y^^  ^g  ti^g  object  of  the  statute  would  be  satisfied 
'^^eii ;  where  the  terms  of  the  agreement  were  reduced  into 

or  affect  cases  writing  and  authenticated  by  a  seal  or  mark.  Nor  does 
of  settlement  the  statute,  or  the  decisions  upon  it,  afPeot  the  question 
by  hiring  and  gf  Tfj^ai  is  a  sufficient  hiring  to  confer  a  settlement  by 
servioe ;  service  under  it  {v).     And  the  absence  of  an  agree- 

!^'a"el'for^'"'  [*42]  ment,  in  compliance  with  the  Statute  *of  Frauds, 
^CTvites"per-  would  not  defeat  an  action  for  wages  in  respect  of  ser- 
lormed ;  vices  actually  performed,  though  the  amount  which  a 

except  as  to  plaintiff  in  such  could  recover,  would  depend  upon 
amonntof  what  his  services  were  worth,  irrespectively  of  any 
Avages;  agreement. 

nor  certain  ^^^  ^"^  ^^^  '^^^^  °^  ^  dispute  between  master  and  ser- 
cases  under  vant,  within  the  meaning  of  the  statute  4  Geo.  4,  c.  34, 
4  Geo.  4,  the  absence  of  a  contract  in  writing  would  not  take  the 
'■  ^'  case  out  of  the  jurisdiction  of  a  magistrate  where  the 

service  had  been  entered  into  (x). 
Fresh  fon-  Where  the  service  has  been  actually  entered  upon,  a 

tract  may  he  fresh  contract  for  a  year  commencing  on  the  day  on 
implied  which  the  service  was  entered  upon  may  sometimes  be 

enteredu  lon^  i^^fe^red. 

en  erec  upon.      "^jjerg  therefore,  in  a  conversation  which  took  place 

on  Sunday,  23rd  March,  it  was  arranged  that  the  plain- 
tiff should  become  clerk  to  the  defendant  at  lOOZ.  a 
year,  and  on  the  following  day  the  plaintiff  accordingly 
attended  at  the  defendant's  place  of  business  and  com- 
menced the  service,  and  received  201.  on  account,  and 
gave  the  following  receipt :  "  March  24,  1862.  Ee- 
ceived  of  C.  the  sum  of  20Z.,  on  account  for  my  assis- 
tance in  keeping  books  from  Lady-day,  1862  to  1868:" 
it  was  held  in  action  for  wrongful  dismissal  that  the 
jury  were  justified  in  inferring  a  fresh  contract  on  the 
24th  (y). 

Where  an  agreement  in  writing  is  necessary,  under 

(t)  Beeston  v.  Collyer,  4  Bing.  309. 

\u)  Clierry  v.  Heming,  4  Exc.  631;  19  L.  J.,  Exc.  63  ;  Cooch  v. 
Goodman,  2  Q.  B.  580. 

(v)  See i>er  Bayley,  J.,  in  Bracegirdlev.  Heald,  1  B.  &  Aid.  722. 

[x)  See  s.  3,  and  B.  v.  Lord,  12  Q.  B.  762.  As  to  the  effect  of 
the  Master  and  Servant  Act,  1867,  30  &  31  Vict.  c.  141,  on  this 
point,  see  Crane  r.  Powell,  38  L.  J.,  M.  C.  43;  Banks  v.  Crossland, 
44  L.  J.,  M.  C  8.  But  30  &  31  Vict.  c.  144,  'was  repealed  by  38 
&  39  Vict.  c.  86,  s.  17. 

(v)  Cawthorn  v.  Cordery,  32  L.  J.,  C.  P.  152.  See  also  Britain 
V.  EossiUr,  11  Q.  B.  Div.  123. 
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the  terms  of  the  Statute  of  Frauds,  it  is  not  necessary  Formal 
that  there  should  be  a  formal  agreement,  signed  by  the  agreement 
party  to  be  charged;  any  acknowledgment  in  writing,  no^^  "ews- 
that  he  had  entered  into  such  an  agreement,  would  be 
a  sufficient  memorandum  within  the  statute  (z),  if  made  ^jio^yiec^a. 
before   action   *brought.     An   acknowledgment   [*43]  meat  suffi- 
made  afterwards  would  not  do  (a).     But  it  has  been  cient. 
held,  that  the  mere  nomination  to  the  bishop  of  the  dio-  Sobeiis  v. 
cese,  of  the  plaintiff  as  the  defendant's  curate,  is  not  Tucker. 
a  sufficient  acknowledgment  (6). 

It  would  seem,  however,  that  a  note  or  letter  written  Note  to  third 
to  a  third  person  (c),  even  the  party's  own  agent  (d),  person. 
would  be  sufficient  to  satisfy  the  statute.  A  letter  re- 
pudiating the  agreement  has  been  held  sufficient  where 
it  contained  all  the  essential  terms  of  the  bargain  (e). 
And  even  a  note  addressed  to  the  other  contracting 
party,  attempting  to  withdraw  from  the  agreement, 
may  supply  the  name  if  not  mentioned  in  the  agree- 
ment (/). 

It  matters  not  from  how  many  different  papers  the  Agreement 
agreement  be  collected,  provided  they  are  connected  in  may  be  col- 
sense  {g),  for  the  writing  is  merely  evidence  of  the  lected  from 
contract  which  is  made  before  any  signature  thereof  by  ^^^g^g""^ 
the  parties  {h).     If  they  refer  to  one  another,  they 
may  be  connected  by  parol  evidence  {i). 

The    statute  enacts,   that  "  the  agreement,  or  some  What  is  re- 
memorandum  or  note  thereof,"  shall  be  in  writing,  &c.  qnired  to  he 
This   word    "agreement"    includes   the   consideration  ™  ^^^'^*™^. ^n 
upon  which  the  agreement  of  the  party  to  be  charged  gtat'utes  of 
is  founded,  as  well  as  his  promise  (k).  Frauds. 

(z)  Boberts  v.  Tucker,  3  Exc.  632,  641;  Longfellow  v.  Williams, 
Peake's  Add.  Cas.  225.  "Memorandum  from,  A.  B."  printed 
was  held  sufficient  in  Tonnet  v.  Cripps,  48  L.  J.,  Ch.  567. 

(o)  Bill  V.  Bament,  9  M.  &  W.  36;  Gibson  v.  Holland,  L.  E.  1  C. 
P.  1;  1  Harr.  &  E.  1. 

(b)  Boberts  v.  Tucker,  ubi  supra. 

(c)  See  13  C.  B.  818,  822. 

\d)  Gibson  v.  Holland,  ubi  supra. 

(e)  Bailey  v.  Sweeting,  30  L,  J.,  C.  P.  150;  9  C.  B.,  N.  S.  843. 
See  also  Wilkinson  v.  Mans,  35  L.  J.,  C.  P.  224;  Buxton  v.  Bust, 
41  L.  J.,  Exc.  175. 

(/)  Warner  v.  Willington,  25  L.  J.,  Ch.  662;  3  Drew.  523.  See 
Beusa  v.  Picksley,  35  L.  J.,  Exc.  218. 

{g)  Boydell  v.  Drummond,  11  East,  152;  1  Smith's  L.  C.  274, 
note  to  Birkmyr  v.  Darnell.  See  per  Maule,  J.,  in  Weedon  v. 
Woodbridge,  13  Q.  B.  475.  See  also  Crane  v.  Powell,  38  L.  J.,M. 
C.  43;  Cave  v.  Hastings,  50  L.  J.,  C.  L.  575. 

(A)  Laythaorp  v.  Bryant,  2  Bing.  N.  C.  744. 

(i)  Bidgway  v.  Wharton,  6  Ho.  Lords  Cas.  238;  27  L.  J.,  Ch.  46. 

{k)  Wain  v.  Warlters,  5  East,  10;  Saunders  v.  Wakefield,  4  B. 
&  A.  596;  and  cases  cited  in  1  Smith's  L.  C.  274,  note  to  Birk- 
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C'onsidera- 
tiou  must  ap- 
pear either 
expressly, 
Lccn  V.  Whit- 
comb  ; 


iS'yAr.s'  v. 
Di.ioii ; 


J'i(i/iir  V. 
N'em  South 
]Vtllrx  Colli 
Coinpamj ; 


or  l)y  impli- 
cjition. 


.I'ilkui'iton  V. 
Hcolt. 


In  every  written  contract  of  hiring  and  service,  there- 
[*44]  fore,*the  consideration  must  appear,  either  ex- 
pressly or  by  necessary  implication,  or  the  contract 
cannot  be  enforced  (l).  Thus,  where  (m)  the  defend- 
ant signed  the  following  agreement,  "  I  hereby  agree 
to  remain  with  L.  for  two  years  from  the  date  hereof, 
for  the  purpose  of  learning  the  business  of  a  dress- 
maker;" it  was  held  that  L.  could  not  maintain  an 
action  against  the  defendant  for  leaving  her  service 
before  the  expiration  of  the  two  years,  as  the  agree- 
ment did  not  show  any  obligation  on  L.  to  teach  the 
defendant,  and  was,  therefore,  void  for  want  of  mu- 
tuality. 

And  where  (w)  B.  signed  an  agreement  to  "work  for 
and  with  S.,  manufacturer  of  powder-flasks  and  other 
articles,  at  and  in  such  work  as  he  shall  order  and 
direct,  and  no  other  person  whatsoever,  from  this  day 
henceforth  during  and'  until  the  expiration  of  twelve 
months;  and  so  on  from  twelve  months  end  to  twelve 
months  end,  until  I  shall  give  the  said  S.  twelve  months' 
notice  in  writing  that  I  shall  quit  his  service:"  the 
agreement  was  held  void  for  want  of  mutuality,  as  S. 
was  not  bound  to  employ  B. ;  and,  therefore,  it  was  also 
held  that  S.  could  not  maintain  an  action^kgainst  the 
defendant  for  harbouring  B. 

So,  upon  similar  principles,  an  agreement  by  the  de- 
fendants, that  the  plaintiffs  should  have  the  defend- 
ants' shipbroking  business  at  the  port  of  Sydney,  upon 
certain  terms,  and  that  the  defendants  would  provide 
the  plaintiffs  with  a  free  passage  to  that  colony,  was 
held  void,  as  not  disclosing  any  consideration,  the 
plaintiffs  not  being  bound  to  work  for  the  defend- 
ants (o). 

All  the  cases,  however,  agree  that  it  is  enough  if  the 
consideration  can  fairly  be  collected  from  the  terms  of 
the  writing  (p). 

[*45J*Therefore,  where  (q)  the  plaintiffs  agreed  in 
writing  with  L.,  that  he  would  at  all  times,  during  the 


myr  v.  Diinidl.     See  also  1  Wms.  Saund.  211 ;  Puff.  lib.  5,  c.  2, 
8.  2;  Grot.  lib.  2,  c.  11,  s.  iv.  2. 

(1)  1  Wms.  Saund.  211,  note  d. 

(m)  Lees  v.  WliUcomb,  5  Bing.  34;  and  see  Sweet  v.  Lee,  3  M.  & 
G,  466. 

(»)  Sylcea  v.  Dixon,  9  A.  &  E.  693.  See  Bealcy  v.  Stuart,  31  L. 
J.,  Exc.  281;   Wldttle  v.  Frankland  31  L.  J.,  M.  C.  84. 

(o)  Payne  v.  The  New  South  Wales  Coal,  <&c.  Company,  10  E.vc. 
283. 

(p)  Per  WigMman,  J.,  in  Powen  v.  Fowler,  4  E.  &  B.  518. 

(2)  Pilkington  v.  Scott,  15  M.  &  W.  657. 
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term  of  seven  years,  serve  them  as  a  crown-glass  maker; 
that  he  -would  not,  duiing  the  said  term,  work  for  any 
other  person  at  any  other  glass-house  or  place  of  busi- 
ness, without  the  licence  of  the  plaintiffs ;  that  it 
should  be  lawful  for  the  plaintiffs  to  deduct  from  his 
wages  any  fine  that  he  might  incur  for  breach  of  their 
rules;  that  during  any  depression  of  trade  he  should 
be  paid  a  moiety  of  his  wages;  that  if  he  should  be 
sick  or  lame  the  plaintiffs  should  be  at  liberty  to  em- 
ploy any  other  person  in  his  stead  without  paying  him 
any  wages;  that  the  plaintiffs  should  pay  him  when 
and  so  long  as  he  should  continue  to  be  employed  and 
work  as  a  crown-glass  maker,  wages  by  the  piece, 
(statiog  them,)  and  81.  per  annum  in  lieu  of  house- 
rent  and  firing;  and  that  the  plaintiffs  should  have  the 
option  of  dismissing  him  from  their  service  on  giving 
him  a  month's  wages  or  a  month's  notice;  it  was  held 
that,  looking  at  the  agreement  altogether,  it  sufficiently 
appeared  that  the  plaintiffs  were  bound  to  employ  L. 
for  the  seven  years  subject  to  the  notice,  and  that  L. 
was  bound  to  serve  them  for  that  period  on  the  same 
terms ;  and  therefore  that  the  contract  was  binding  on 
the  parties,  and  might  be  made  the  foundation  of  an 
action  against  the  defendants  for  harbouring  and  em- 
ploying the  plaintiffs'  servant. 

And  so,  where  (r)  P.  contracted  to  serve  the  plaintiff  Hartley  v. 
and  his  partners,  for  the  time  being,  for  seven  years,  Cummings. 
in  the  business  of  a  glass  and  alkali  manufacturer,  and 
at  all  times,  during  the  term,  to  do  his  best  endeavours 
and  use  his  utmost  care  and  diligence  in  the  works, 
and  further,  that  he  would  not  at  any  time  during  the 
term  neglect  or  absent  himself  from  the  said  service 
without  the  consent  in  writing  of  the  plaintiff  or  his 
partners  for  the  time*being,  or  either  or  such  of  [*46] 
them  as  should  carry  on  the  business,  nor  would  work 
for  or  serve  any  other  person  without  such  consent;  in 
consideration  of  which  service  the  plaintiff  agreed  to 
pay  P.  24s.  per  week  for  a  certain  amount  of  work, 
and  to  find  him  some  other  description  of  work,  pro- 
vided he  should  not  require  that  quantity  of  the  speci- 
fied work,  so  that  P.'s  wages  should  not  be  less  than 
24s.  per  week,  except  when  a  furnace  should  be  out, 
when  P.  agreed  to  work  for  21s.  per  week;  and  it  was 
agreed,  that  if  P.  should  be  sick  or  incapacitated  from 

(r)  Hartleys.  Oummings,  5  C.  B.  247;  and  see  Williamson  v. 
Taylor,  5  Q.  B.  175;  B.  v.  Welch,  2  E.  &  B.  357;  Be  Bailey,  3  E. 
&B.  607, 
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Courts  will 
not  inquire 
into  ade- 
quacy of 
considera- 
tion ; 

but  it  must 
not  be  illegal. 


Contract  for 
service  and 
cohabitation 
void. 


performing  the  service,  or  in  case  of  misconduct,  or  if 
the  plaintiff  or  hia  partners  for  the  time  being,  or  either 
or  such  of  them  as  should  carry  on  the  trade,  should 
discontinue  the  trade  during  the  term — in  either  of 
such  cases  the  plaintiff  or  his  partners  should  be  at 
liberty  to  retain  or  employ  any  other  person  in  the 
room  or  stead  of  P.,  without  being  obliged  to  pay  him 
any  wages  or  satisfaction:  it  was  held,  that  there 
was  no  want  of  mutuality  in  the  contract,  and  that 
the  plaintiffs  were  bound  to  employ  P.,  and  might 
maintain  an  action  against  the  defendant  for  seducing 
P.  from  their  service  and  harbouring  him  after  notice. 

If  there  sufficiently  appear  to  have  been  a  considera- 
tion, the  Courts  will  not  inquire  into  the  adequacy  of 
it,  for  that  were,  in  truth,  to  inquire  whether  the  parties 
have  or  not  made  a  good  bargain,  which  must  be  left 
to  the  parties  themselves  to  settle  (s). 

But  if  the  consideration  appear  to  be  illegal  (t), 
either  on  the  ground  of  fraud  or  immorality,  or  as  being 
contrary  to  public  policy,  or  the  enactments  of  any 
[*47]  statute,  the  *whole  agreement  will  be  vitiated, 
and  cannot  be  made  the  foundation  of  any  action  (m). 

Thus  a  contract  for  service  and  cohabitation  would  be 
void  and  could  not  be  enforced  in  a  Court  of  law,  and 
parol  evidence  would  be  admissible  to  show  whether 
the  consideration  for  the  hiring  was  wholly  or  in  part 
cohabitation  (x). 

And  where  a  contract  is  made  on  several  considera- 


(s)  Sitchcock  V.  Coker,  6  A.  &  E.  438;  Archer  v.  Marsh,  6  A.  & 
E.  659;  Pilkingion  v.  Scott,  15  M.  &  "W.  657;  Hartley  v.  Cummings, 
5  C.  B.  247;  Sainter  v.  Ferguson,  7  C.  B.  716. 

(t)  In  Paxton  v.  Fopham,  9  East,  421,  Lord  EUenborough  said, 
"Since  the  case  of  Fole  v.  HarroMn,  in  1782,  it  has  been  gener- 
ally understood  that  an  obligor  is  not  tied  up  from  pleading  any 
matter  vrhich  shows  that  the  bond  was  given  upon  an  illegal 
consideration,  whether  consistent  or  or  not  with  the  condition 
of  the  bond."  And  see  Joseplis  v.  Febrer,  3  B.  &  C.  639;  Cope  v. 
Rowlands,  2  M.  &  W.  157;  Grseme  v.  Wroughton,  11  Exc.  146. 

(w)  Parol  evidence  to  show  that  the  consideration  is  illegal,  if 
such  be  the  case,  is  held  to  be  admissable  on  the  gi'ounds  of  pub- 
lic policy,  and  not  for  the  sake  of  the  defendant;  but  because 
Courts  of  law  will  not  lend  their  aid  to  a  plaintiff  who  seeks  to 
enforce  an  illegal  or  immoral  contract.  See  Collins  v.  JBlantem, 
2  Wils.  350;  1  Smith's  L.  C.  325;  Holman  v.  Johnson,  Cowp.  341; 
Ch.  on  Contr.  570;  Abbott  v.  Hendricks,  1  M.  &  G.  791;  Gas  Light 
and  Coke  Company  v.  Turner,  6  Bing.  N.  C.  327. 

(x)  R.  V.  Northmngfield,  1  B.  &  Ad.  912.  This  was  a  case  of  set- 
tlement, it  is  true,  and  not  between  the  parties  to  the  contract; 
but  it  illustrates  the  rule  above  gi^^en.  See  Bradshaw  v.  Say- 
ward,  Carr.  &  M.  591,  where  the  defendant  was  allowed  to  prove 
an  agreement  for  cohabitation  without  pleading  it,  in  answer  to 
an  action  for  wages. 
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tions,  any  one  of  which  is  illegal,  the  whole  contract  is  if  one  of  sev- 
void  (2/).     If,  however,  the  consideration  be  good,  and  ci'iil  considei- 
the  contract  be  partly  good  and  partly  bad,  and  that  "tions illegal, 
part  which  is  good  can  be  separated  from  that  which  is  contra^  void 
bad,  the  good  part  may  be  sustained,  provided  the  de-  if  t.onsideia- 
claration  be  framed  so  as  to  meet  the  proof  of  that  part  tion  o-ood 
of  the  contract  which  is  good  (z).     A  distinction,  how-  and  contract 
ever,  has  been  taken  as  to  what  is  illegal  at  common  P'»tly  good, 
law,  and  what  is  made  illegal  by  pai-ticular  statutes;  m^y  besnp- 
and  it  has  been  said  that  the  latter  would  vitiate  the  ported, 
whole  instrument,  the  former  only  that  part  which  is  Differenpe 
illegal  (a).     But  whether  the  whole  is  vitiated  or  not  between  illc- 
must  depend,  in  great  measure,  on  the  enactments  of  Siil't.V'i+com- 
the  particular  statute.  by  statate"!"'^ 

A  contract  of  hiring  and  service  for  a  year,  made  on  r,    \ '    ^   j 
a  Sunday,  between  a  farmer  and  a  labourer,  is  valid,  hiring  made 
*notwith standing  the  statute  29  Car.  2,  c.  7,  s.  5,  [*48]  on  a  Sunday 
which  enacts  that  no   tradesman,   artificer,   workman,  valid. 
labourer,  or  any  person  whatsoever,  shall  do  or  exercise 
any  worldly  labour,  business  or  work  of  their  ordinary 
calling  on  the  Lord's-day  (6). 

An  agreement  between  a  municipal  corporation  and  Aoreement 
the  clerk  of  the  peace  for  the  borough  on  his  appoint-  by  public 
ment,  whereby  he  agreed  to  accept  a  fixed  salary  in  lieu  officer  to  ac- 
of  fees,  and  that  any  surplus  should  be  paid  to  ttie  [^'^l^^^'^Jg^g™ 
borough  fund  is  illegal  as  against  public  policy,  the 
fees  being  given  to  enable  him  to  uphold  the  dignity 
and  perform  the  duties  of  his  office  (c). 

Where  the  agreement  is  one  which,  by  the  Statute  of  otiier  re- 
Frauds,  is  required  to  be  in  writing,  it  must  also  "  be  quisites  of 
signed  by  the  party  to  be  charged  therewith,  or  some  tbe  Statute 
other  person  by  him  thereunto  lawfully  authorized."  °    '^^"  ^' 
It  is  not,  however,  necessary  to  prove  an  agreement  °^S°a  ure, 
signed  by  both  parties.     It  is  sufficient  if  signed  by  the  of  party  to  be 
party  to  be  charged  (d),  even  if  conditional,  if  accepted  charged  sufli- 

cient. 

(y)  Jdnes  v.  Wo  tic,  1  Bing.  N.  C.  656;  5  Bing.  N.  C.  341;  9  CI. 
&  Finn.  101 ;  Shackcll  v.  Bosiei;  2  Bing.  N.  C.  634;  and  see  ffop- 
Jcim  V.  Prescott,  4  C.  B.  578;  iXiehoUs  v.  Stirtton,  10  Q.  B.  346. 

(z)  Co.  Litt.  206  b,  note;  Wood  v.  Benson,  2  Cr.  &  J.  95;  and 
see  Price  v.  Green,  16  M.  &  W.  346;  Mcholh  v.  Strettnii.  10  Q.  B. 
346;  Sterry  v.  Clifton,  9  C.  B.  110. 

(rt)  Per  Bay  ley,  J.,  in  Wood  v.  Benson,  2  Cr.  &  J.  95;  Chater  v. 
Beekett,  7  T.  K.  301;  Tliomas  v.  Willinmn,  10  B.  &  C.  664;  and  see 
1  Wms.  Saund.  66,  note  to  Butler  v.  Wiggc. 

lb)  B.  V.  Whiinash,  7  B.  &  C.  596. 

(c)  Corporation  of  Liverpool  v.  Wright,  Johns.  359;  and  see  ace. 
Manor,  <&c.  of  Dublin  v.  Hayes,  10  Ir.  Eep.,  C.  L.  226  (1876). 

(d)  Lat/thoarp  v.  Bryant,  2  Bing.  N.  C.  735;  SugJm  v.  Bndd,  8 
Dowl.  478;  and  see  3  M.  &  G.  462,  note. 
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by  word  of  mouth  by  the  other  party  (e),  but  notice  of 
such  acceptance  must  be  given  (/).  And  this  is  enough, 
although  it  conclude  "As  witness  our  hands"  (g). 
Signature  by  means  of  a  stamp  is  sufficient  Qi),  Mere 
initials,  however,  are  not  sufficient  (i).  Signature  at 
the  commencement  may  be  good,  if  inserted  in  such  a 
manner  as  to  govern,  or  have  the  efPect  of  authenticat- 
ing, the  whole  instrument  (j),  as  "I,  A.  B.,  agree" 
[*4:9]  (fc).  But  if,  in  such  a  case,  the  *agreement  con 
elude  "As  witness  our  hands,"  it  should  be  signed  by 
the  party  to  be  charged  at  the  end  (Z).  And  if  not 
signed  at  the  end,  it  is  a  question  for  the  jury,  if  the 
party  meant  to  be  bound  by  it  (m).  In  any  case,  the 
writing  must,  of  course,  be  signed  before  action 
brought  (n). 
Or  Ms  agent.  -'■^  *^®  agreement  be  signed  by  an  agent,  it  will  be 
sufficient  if  he  were  lawfully  authorized  ;  it  is  not  ne- 
cessary that  he  should  be  authorized  in  writing  (o).  A 
subsequent  adoption  of  the  act  of  the  agent  is  equiva- 
lent to  a  previous  authority,  and  is  sufficient  to  satisfy 
the  requirement  of  the  statute  (p).  And  in  one  case 
{q),  it  was  held  that  a  subsequent  adoption  of  another 
person's  act  was  sufficient,  although  he  did  not  at  the 
time  he  acted,  assume  to  act  as  agent. 

(c)  Smith  V.  Neale,  26  L.  J.,  C.  P.  143;  Powers  v.  Fowler,  4  E. 
&  B.  517;  Beuss  v.  Pwhsley,  35  L.  J.,  Exc.  218;  4  H.  &  C.  588. 

if)  4  E.  &  B.  519,  note. 

\g)  Norton  v.  Powell,  4  M.  &  G.  42. 

hi)  Bennett  v.  Brumfitt,  37  L.  J.,  C.  P.  25. 

(i)  Sweet  V.  Lee,  3  M.  &.  G.  452. 

(j)  Caton  v.  Caion,  36  L.  J.,  Ch.  886. 

(&)  Knight  t.  Crockford,  1  Esp.  190;  and  see  Lobb  v.  Stanley,  5 
Q.  B.  574,  note  commencing  with  the  defendant's  name.  See 
also  Durrell  v.  Emm,  31  L.  J.,  Exc.  337;  1  H.  &  C.  174;  Murphy 
v.  Boese,  44  L.  J.,  Exc.  41. 

(I)  Hubert  V.  Treheme,  3  M.  &  G.  743. 

(m)  Johnson  v.  Hodgson,  2  M.  &  W.  653;  Durrell  v.  Evans,  ubi 
supra.  As  to  the  absence  of  any  date,  see  Symmons  v.  Want,  2 
Stark.  371. 

(n)  Bill  V.  Bament,  9  M.  &  "W.  36;  but  see  11  C.  B.  970. 

(o)  1  Smith's  L.  C.  575,  note  to  Whitcomb  v.  IVhiting.  Sect.  3 
of  the  Statute  of  Frauds  requires  that  an  agent  under  that  section 
should  be  authorized  in  writing,  and  in  that  point  differs  from 
sect.  4.  See  Blogg  v.  Kent,  6  Bing.  614.  The  signature  of  an 
agent  acting  for  both  parties  is  sufacient ;  Durrell  v.  Evans,  ubi 
Bu^m  lAldridge  v.  Great  Western  Railway  Company,  33  L.  J.,  C.  P. 
161,  168. 

(p)  Maclean  v.  Dunn,  4  Bing.  722. 

(p)  Kinnitz  v.  Surrey,  Pales  on  Ag.  171,  note,  quoted  in 
Maclean  v.  Dunn;  S.  C,  nom.  Klinitzy.  Surrey,  5  Esp.  267.  See, 
however,  Wilson  v.  Tumman,  6  M.  &  G.  236.  See  also  31  L  J  ' 
Exc.  340.  ' 
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Where,  in  an  action  on  an  agreement,  it  is  intended  Statute  of 
to  take  advantage  of  the  Statute  of  Frauds  it  is  neces-  Frauds  must 
sary  to  raise  such  defence  by  pleading  (r).  ^^  pleaded. 

The  Stamp. 

The  Schedule  to  the  "Stamp  Act,  1870"  (s),  which  stamp, 
imposes  a  duty  upon  agreements,  &c.,  contains  exemp- 
tions in  favour  of  any — 

"Agreement  or    memorandum  for  the  hire  of    any 
labourer,    artificer,     manufacturer     or     menial 
servant ; 
"  Agreement,  letter  or  memorandum  made  for  or  relat- 
ing to  the  sale  of   any  goods,  wares    or   mer- 
chandise ; 
"  Agreement   or   memorandum    made   between    the 
master  *and  mariners  of  any  ship  or  ves-  [*50] 
sel  for  wages  on  any  voyage  coastwise  from  port 
to  port  in  the  United  Kingdom.  "  (s). 
The  same  Schedule  also  contains  the  following  ex- 
emptions from   the   duty   payable  on   instruments   of 
apprenticeship — ■ 

(1)  "  Instrument  relating  to  any  poor  child  appren- 
ticed by,  or  at  the  sole  charge  of,  any  parish  or 
township,  or  by  or  at  the  sole  charge  of  any 
public  charity,  or  pursuant  to  any  Act  for  the 
regulation  of  parish  apprentices." 

(2)  "Instrument  of  apprenticeship  in  Ireland  where 
the  value  of  the  premium  or  consideration  does 
not  exceed  lOl." 

In  oiKier  that  an  agreement  may  come  within  the  Asreement 
Stamp  Act  and  require  a  stamp,  it  must  be  such  an  to  be  within 
agreement  as  would  be  evidence  against  both  the  con-  Stamp  Acts 
tracting  parties  ;  and,  therefore,  where  (t)  the  defend-  ^^s*  ^^  ^7^' 
ants,  being  the  provisional  committee  of  an  unincor-  i^oth^pafties^ 
porated   association,    made    and    signed   a   resolution  Tr„„„^;„,j  ^ 
"that  E.  T.  be  managing  director  of  this  association  i>,;,(e. 

M  Eeg.  Gen.  1883,  Ord.  XIX.  rr.  15,  20. 

(s)  33  &  34  Vict.  c.  97.  See  sects.  24  and  36  as  to  cancelling 
adhesive  stamps. 

(s)  By  the  Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104, 
sect.  2,  149),  agreements  between  masters  of  ships  and  seamen, 
if  made  in  the  form  sanctioned  by  the  Board  of  Trade,  are  ex- 
empt from  stamp  duty.  As  to  who  are  seamen,  see  sect.  2 ;  and 
by  sect.  143,  all  indentures  of  apprenticeship  to  the  sea  service 
are  also  exempt. 

(t)  Vaughton  v.  Srine,  1  M.  &  G-.  359  ;  and  see  Beeching  v.  West- 
brook,  8  M.  &  "W.  411  ;  Knight  v.  Barber,  16  M.  &  W.  66  ;  Vollana 
V.  Jfleicher,  1  Exc.  20  ;  Marshall  v.  Fmoell,  9  Q.  B.  779. 
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for  three  years,  and  John  Vaughton  (the  plaintifP) 
secretary  for  the  same  period  ;  that  the  remuneration  to 
the  former  be  settled  at  some  future  meeting  ;  the  latter 
to  receive  five  pounds  per  week,  and  to  act  under  the 
direction  of  the  provisional  committee  ;"  but  i,t  did  not 
appear  that  the  plaintiff  was  present  when  it  was  made, 
or  that  he  was  consulted  with  respect  to  it,  the  Court 
of  Common  Pleas  held  that  it  did  not  require  a  stamp, 
not  being  either  an  agreement  or  a  memorandum  of 
agreement.  It  might  have  been  a  proposal  or  an 
authority  to  enter  into  a  contract. 

But  where  the  minute  of  a  resolution  at  a  public  meet- 
ing about  a  turnpike  road,  that  the  plaintiff,  who  was  a 
[*51]  *surveyor,  should  be  allowed  an  additional  sum 
for  extra  trouble  he  would  have,  was  read  over  to  the 
plaintiff  and  assented  to  by  him,  it  was  held  to  require 
an  agreement  stamp  (u). 

A  mere  admission  in  a  letter  to  a  third  person  that 
the  plaintiff  was  in  the  defendant's  service  does  not 
require  a  stamp,  not  being  an  agreement  between  the 
parties  (x). 

The  exemptions  in  the  Stamp  Act  have  been  held  (y) 
only  to  apply  to  the  case  of  hiring,  and  not  to  the  case 
of  apprenticeship  or  to  an  agreement  for  the  hire  of  a 
clerk  (z).  "  Firemen  and  stokers"  on  board  of  a  steamer 
were  held  (a)  to  come  within  a  similar  exempHon  in 
the  old  Stamp  Act  as  labourers  and  artificers,  and  not  to 
be  mariners  under  7  &  8  Yict.  c.  112  (6),  Colebridge,  J., 
saying:  "It  appears  from  the  contract  that  they  under- 
take to  do  the  work  and  discharge  the  duty  of  firemen 
and  stokers,  and  to  obey  the  orders  of  the  engineer. 
Now  it  is  quite  certain  if  this  were  the  case  of  a  loco- 
motive engine  belonging  to  a  railway  company,  and 
these  persons  had  agreed  to  do  the  same  in  connexion 
with  it,  they  might  well  be  called  labourers  if  not  arti- 
ficers. So  in  this  case  I  do  not  think  they  made  them- 
selves ordinary  seamen,  but  that  they  engaged  for  the 
particular  duty  of  doing  the  work  of  firemen  or  stokers, 


Lucas  V.  Beach,  1  M.  &  G.  417. 
Fraser  v.  Bunn,  8  C.  &  P.  704. 
B.  V.  8t.  Paul,  Bedford,  6  T.  E.  452. 
iz)  2  Cr.  &  Dix.  Cir.  Eep.  (Irish),  225. 

(a)  Wilson  V.  Zuluela,  14  Q.  B.  405;  19  L.  J.,  Q.  B.  49.  And 
see  B.  V.  WoHley,  2  Den.  C.  C.  .333 ;  21  L.  J.,  M.  C.  44,  post,  p. 
68,  where  "W.  was  held  to  be  a  labourer  within  the  meaning  of 
the  exemption  in  the  Stamp  Act.  See  also  Cornforth  v.  Danube 
and  Black  Sea  Railway  Company,  2  F;  &  P.  197. 
(6)  See  now  17  &  18  Vict.  o.  120. 
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subject  to  the  order  of  the  engineer,  and  therefore  are 
fairly  within  the  exemption  in  the  Stamp  Act." 

And  an  overseer  in  a  printing-office  was  also  held  by  Overseer  in 
Pollock,  C.  B.,  at  Nisi  Prius,  to  be  an  "artificer"  with-  printing- 
in  the  old  Stamp  Act  (c).  o^ce.  > 

*In  cases  of  mixed  contracts,  that  is,  contracts  [*52]  jii^eci  con- 
for  the  hire  of  labourers,  &c.,  and  something  else,  the  tracts. 
question  whether  or  not  the  contract  is  exempt  from 
stamp  duty  as  coming  within  the  above  exceptions,  must 
be  determined  by  considering  the  whole  scope  and  ob- 
ject of  the  contract.  If  its  primary  and  main  object  be 
the  hire  of  labourers,  &c.  it  would  be  free  from  stamp  ' 

duty,  and  not  the  less  within  the  above  exception,  be- 
cause it  also  contained  some  secondary  or  collateral 
stipulations  to  which  the  above  exception  would  not 
apply.  But  if,  on  the  other  hand,  the  primary  and 
main  object  of  the  contract  be  something  clearly  not 
within  the  above  exception,  then  the  mere  addition  of  a 
secondary  or  collateral  contract  of  hiring  would  not 
bring  the  case  within  the  exemptions  (d). 

In  Hughes  v.  Budd  (e),  the  following  agreement  was  jiuqhes  v 
held  to  require  a  stamp,  and  for  want  of  one  the  plain-  Budd. 
tiff  was  nonsuited  in  an  action  for  work  and  labour: 
"A  memorandum  of  agreement  between  Isaac  Hughes, 
quarryman,  and  the  Y.  Iron  Company,  that  is,  the  said 
Isaac  Hughes,  quarryman,  do  engage  to  quarry  a  suffi- 
cient quantity  at  Craig  Grew,  to  complete  a  dry  wall 
which  is  to  be  erected  fi-om  the  canal  bridge  to  the 
Swansea  road,  which  wall  is  to  contimie  both  sides  of 
the  new  road  as  above  mentioned.  The  stones  are  to 
be  of  a  good  and  proper  quality  for  the  said  walling,  at 
the  rate  of  two  shillings  per  perch,  thirty- six  cubic  feet 
to  the  perch.  It  was  contended  that  it  was  not  neces- 
sary that  it  should  be  stamped,  either  because  it  was  an 
agreement  with  an  artificer  for  his  hire  or  a  memoran- 
dum relating  to  the  sale  of  goods.  But  Williams,  J., 
was  of  opinion  that  it  fell  between  the  two,  and  was  * 
something  composed  of  both.  "It  is  not,"  said  he, 
"  to  work  generally,  but  to  do  a  particular  kind  of  work. 
Neither  is  it  for  goods  sold  and  delivered,  but  it  is  to 
work  on  a  particular  mass  of  stone." 

*In  deciding  whether  any  particular  case  comes  [*53]  Decisions  on 
within  the  above  exemptions  in  the  Stamp  Act,  consider-  Truck  Act. 
able  assistance  may  be  derived  from  the  decisions  upon 

(e)  Bishop  v.  Letts,  1  F.  &  F.  401. 

[d)  Smith  V.  Cator,  2  B.  &  Aid.  778 ;  Sadler  v.  Johnson,  16  M. 
&.  W.  775 ;  Chatfield  v.  Cox,  18  Q.  B.  321. 

(e)  8  Dowl.  478  ;  see  Poulton  v.  Wilson,  1  F.  &  F.  403. 
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the  Truck  Act,  under  which  it  has  been  held  (f)  that  the 
term  "artificer"  does  not  apply  to  contractors  or  per- 
sons who  speculate  upon  the  state  of  the  labour-market, 
but  only  to  those  who  are  actually  and  personally  en- 
gaged or  employed  to  do  work.  Where  the  procuring 
work  to  be  done  by  the  hands  of  others  comprehends 
the  whole  of  what  a  man  contracts  for,  the  circumstances 
of  his  doing  some  portion  of  the  work  himself  does  not 
bring  him  within  that  statute.  There  must  be  a  con- 
tract by  which  he  binds  himself  to  do  it.  On  the  other 
hand,  the  Truck  Act  applies  to  cases  in  which  by  the 
contract  the  personal  labour  of  the  artificer  is  to  be 
given,  although  he  may  be  at  liberty  also  to  procure  the 
labour  of  others  (g). 

In  prosecutions  for  embezzlement  and  other  criminal 
proceedings,  no  objection  can  be  taken  on  account  of  an 
agreement  or  other  document  being  unstamped  (h). 

An  agreement  whereby  one  party  agreed  to  pay  the 
other  a  fixed  salary,  and  the  other  agreed  not  to  set  up 
a  chemist's  shop  within  a  certain  distance,  and  the  par- 
ties were  mutually  bound  in  a  penalty  of  QOOl.  to  per- 
form the  agreement,  has  been  held  to  be  sufficiently 
stamped  with  a  common  deed-stamp  of  11.  15s.  (i). 

Whether  or  not  an  agreement  by  the  officers  of  a  regi- 
ment with  their  messman,  requires  a  stamp,  must  depend 
in  great  measure  on  the  wording  of  it,  but  it  would  be 
prudent  in  all  cases  to  have  such  an  agreement  stamped 
with  an  ordinary  agreement- stamp  of  6d.,  as  most  pro- 
[*54]  *bably  it  would,  not  come  within  the  exemption. 
In  many  cases  he  is  more  of  a  contractor  than  a  ser- 
vant (j). 


(/)  Biley  v.  Warden,  2  Exch.  59 ;  Sharman  v.  Saunders,  13  C. 
B.  166 ;  Ingram  v.  Barnes,  7  E.  &  B.  115 ;  26  L.  J.,  Q.  B.  82,  319; 
Sleeman  v.  Barrett,  33  L.  J.,  Exc.  153. 

[g)  Weaver  v.  Floyd,  21  L.  J.,  Q.  B.  151 ;  Bowers  v.  Lovekin,  6 
E.  &  B.  584  ;  25  L.  J.,  Q.  B.  371 ;  Lawrence  v.  Todd,  32  L.  J.,  M.  C. 
238  ;  WhUeley  v.  Armitage,  13  Weekly  Eep.  144  ;  Pillar  v.  Llynm 
Coal  and  Ir<m  Company,  38  L.  J.,  C.  P.  294. 

(h)  33  &  34  Vict.  c.  97,  s.  17. 

li)  Mownsey  v.  Stephenson,  7  B.  &  C.  403. 

\j)  See  Churchward  v.  Chambers,  2  P.  &  F  229,  where  it  was 
held  that  a  messman  was  rightfully  dismissed  for  not  serving  up 
dinner. 
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2.  INTEEPEETATION  OF  THE  CONTRACT. 

Admissibility  op  Parol  Evidence. 

Parol  evidence  is  admissible  to  show  that  an  agree-  -^^g^      ^j 
ment  was  not  intended  to  operate  unless  a  particular  evidence  ad- 
event  should  happen  (fc).  missible. 
Parol  evidence  is  also  admissible  to  show  the  circum-  ^^       j 
stances  under  which  an  agreement  was  made,  and  to  written  con- 
ap-3ly  the  words  used  to  those  circumstances,  as  in  the  tract. 
following  case  (I)  : — The  plaintiffs,  lace  merchants  in  MumfordY. 
London,  employed  six  travellers  for  different  districts,  Gething. 
\  and  the  defendant  was  in  their  employ  as  assistant  to 
one  of  those  travellers.     A  vacancy  having  occurred  in 
the  M.  district,  the  defendant  in  March,  1858,  was  en- 
gaged verbally  by  the  plaintiffs  to  travel  as  head  trav- 
eller for  that  district  at  a  salary  of  50Z.  per  annum,  and 
8Z.  15s.  per  week  for  expenses,  it  being  at  the  time  ar- 
ranged between  them  that  the  terms  of  the  agreement 
should  be  reduced  to  writing.     After  the  defendant  had 
started  on  the  journey  and  been  absent  three  or  four 
weeks,  a  list  of  towns  and  customers  was  sent  to  him, 
and  the  following  agreement  which  he  signed  and  re- 
turned :  "April  30,  1858.     To  H.  &  W.  Mumford.     In 
consideration  of  my  entering  upon  your  employ  at  a 
salary  to  commence  with  at  5W.  a  year,  I  herewith  agree 
to  do  so,  with  the  understanding  that  in  the  event  of  my 
wishing  to  travel,  and  doing  so,  for  *any  other  [*55] 
house  in  the  same  trade  on  any  part  of  the  same  ground 
to  pay  the  sum  of  50Z.     (Signed)  W.  Gething. 

The  defendant  continued  in  the  plaintiffs'  employ 
till  the  early  part  of  1859,  when  he  left  them  and  trav- 
elled over  the  same  district  for  a  rival  house  in  the 
same  trade,  upon  which  the  plaintiffs  brought  an  ac- 
tion against  him  for  the  50t  At  the  trial,  amongst 
other  things,  it  was  objected  that  parol  evidence  was 
inadmissible  to  show  that  the  agreement  was  to  travel 
the  M.  district;  but  it  was  admitted  that  the  plaintiffs 
had  a  verdict  for  the  50Z.  Upon  a  subsequent  applica- 
tion to  the  Court  to  enter  a  nonsuit,  the  rule  was  dis- 
charged, and  Erie,  C.  J.,  said: — 

"I  am  clearly  of  the  opinion  that  the  parol  evidence 

{k)  Pym  V.  Campbell,  25,  L.  J.,  Q.  B.  277;  6  E.  &  B.  370; 
Davis  V.  Jones,  25  L.  J.,  C.  P.  91 ;  17  C.  B.  625  ;  Wallis  v.  Liitell, 
31  L.  J.,  C.  P.  100  ;  Lindley  v.  Lacey,  34  L.  J.,  C.  P.  7 ;  Lister  v. 
SmUh,  33  L.  J.,  Prob.  M.  &  Ad.  29. 

{I)  Mumford  v.  Gething,  29  L.  J.,  C.  P.  105. 
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■which  was  objected  to  waa  admissible  for  the  purpose 
of  ascertaining  the  subject-matter  to  which  to  apply 
the  contract.  It  was  not  tendered  or  admitted  for  the 
purpose  of  varying  the  contract  itself,  or  of  varying  the 
sense  of  the  words  used,  but  for  the  purpose  of  show- 
ing what  the  circumstances  were  under  which  such 
wide  words  were  used,  and  of  applying  those  wide 
words  to  the  circumstances.  The  agreement  says,  '  in 
consideration  of  my  entering  upon  your  employ.' 
Those  words  are  very  wide,  and  might  include  any 
possible  employment,  menial  or  otherwise,  which  one 
man  could  undertake  for  another;  but  it  is  not  likely 
that  the  parties  meant  that.  Then  parol  evidence  was 
admissible  to  show  in  what  sense  these  words  were 
•  used,  and  being  admitted  it  showed  that  the  parties 

meant  that  the  defendant  was  to  enter  into  the  employ 
of  the  plaintiffs  as  traveller  in  their  trade  on  the  M. 
journey.  The  written  contract  was  drawn  up  with  re- 
ference to  a  previous  conversation  and  proposal,  and 
the  parol  evidence  applies  the  written  words  in  accord- 
ance with  that  previous  proposal.  This  view  entirely 
agrees  with  that  taken  by  the  Court  of  Queen's  Bench 
in  the  case  of  M'' Donald  v.  Longbottom  (m),  which  was, 
if  I  may  so  speak  of  a  decision  to  which  I  was  myself 
a  party,  a  perfectly  sound  decision.  The  written  con- 
tract there  described  the  article  purchased  as  'your 
wool,'  and  parol  evidence  was  admitted  of  a  previous 
conversation  between  the  parties  to  the  efPect  that  the 
wool  about  which  they  were  contracting  consisted 
partly  of  the  plaintiff's  own  clip  and  partly  of  wool 
purchased  from  other  persons.  The  parol  evidence 
was  admitted  to  identify  the  subject-matter  of  the  con- 
tract, the  words  'your  wool'  being  wide  and  indefinite, 
as  are  the  words  "your  employ'  in  the  contract  which 
we  are  now  considering." 
Parol  evi-  But  where  the  agreement  is  such  that  it  is  required 

^T'^^  "^w   4.   ^y  *^®  Statute  of  Frauds  to  be  in  writing,  parol  evi- 
varTwitten  t*^^]  dence  is  *not  admissible  to  show  verbal  altera- 
contract.         tions  of  it,  for  that  would  be  a  direct  violation  of  the 
statute  (n).     And  the  law  is  the  same  where  the  agree- 
ment is  reduced  to  writing,  whether  it  be  such  an  agree- 
ment as  calls  for  a  memorandum  or  not  (o).     Moreover 


(m)  28  L.  J.,  Q.  B.  293. 

(n)  Goss  V.  Lord  Nugent,  5  B.  &  Ad.  58;  Stowell  v.  EoUnson.  3 
Bing.  N.  C.  928;  Stead  y.  Dawber,  10  A.  &  E.  57. 

(o)  Countess  of  Eutland's  case,  5  Eep.  25;  and  see  LocJcett  v 
Mcklin,  2  Exc.  93,  97.  But  this  would  not  apply  to  a  memoranl 
dum  made  by  a  third  party  of  the  terms  of  the  hiring,  so  as  to 
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"  it  seems  to  be  necessary  to  inquire  what  are  the  essen-  Every  part  of 
tail  parts  of  the  contract  and  what  not,  and  that  every  a  written 
part  of  the  contract,  in  regard  to  which  the  parties  are  contract  es- 
stipulating,  must  be  taken  to  be  material"  (p).     Thus,  ^°*^^^- 
where  (q)  a  written  agreement  of  hiring  and  service  sutmond. 
contained  stipulations   for  yearly  payments,  evidence 
that  a  verbal  agreement  for  quarterly  payments   had 
been  made,  was  rejected,  and  the  fact  of  quarterly  pay- 
ments having  been  made,  was  held  not  to  vary  the 
rights  of  the  parties. 

But  although,  where  parties  agree  that  a  particular  Parol  evi- 
instrument  shall  contain^  the  terms  of   the  contract,  dence  ad- 
parol  evidence  cannot  be  given  to  add  to  or  diminish  ™issible  to 
those  terms,  yet  it  may  be  given  to  annex  incidents,  as  Cents'  ^°*'^" 
it  is  termed  (r-). 

Therefore,   in  all  contracts  of   hiring   and  service,  e.  g.  Custom. 
which  do  not,  either  expressly  or  by  necessary  implica- 
tion from  the  terms  used,  exclude  the  custom  of  the 
particular  trade,  business  or  occupation,  with  reference 
to  which  the  contract  -is  made,  parol  evidence  is  admis- 
sible to  show  that  by  the  custom  of  the  trade,  &c.,  the 
contract  is  liable  to  be  put  to  an  end  by  notice  (s). 
The  custom  with  reference  to  *notice  of  course  [*57]  custom  with 
varies  in  different  trades  and  occupations.     But  where  regard  to 
a  person  hires  a  domestic  servant,  and  nothing  is  said  notice. 
about  notice,  that,  according  to  the  custom  of  England, 
is  a  hiring  for  a  year,  with  liberty  to  either  party  to 
put  an  end  to  the  contract,  by  giving  a  month's  notice. 
The  above  rule  is  illustrated  by  the  following  cases : —  Johnson  v. 
"Thus,  where  it)  the  plaintiff  entered  into  the  defend-  Blenkemopp. 
ant's  service,  und^r  a  written  agreement  that  he  was 
to  have  6s.  a  week,  three  bolls  of  wheat,  to  set  potatoes 
for  his  family's  use,  to  have  a  cow  kept,  house  and 

exclude  parol  evidence  of  those  terms;  S.  v.  Wrangle,  2  A.  &  E. 
514. 

(p)  Per  Parke,  B.,  in  Marshall  v.  Lynn,  6  M.  &  "W.  117. 

Iq)  Giraud  v.  Richmond,  2  C.  B.  835. 

(r)  Sutton  r.  Warren,  1  M.  &  W.  475;  see  the  cases  collected  in 
1  Smith's  L.  C.  305  et  seq.;  and  Spartalia  v.  Beneeke,  10  C.  B.  212; 
Loekett  v.  Nicklin,  2  Exo.  93;  Syers  v.  Jonas,  2  Exc.  Ill;  Metzner 
V.  Bolton,  9  Exc.  518;  Browne  v.  Byrne,  3  E.  &  B.  703;  Sally. 
Janson  4  E.  &  B.  500;  Outhbert  v.  Cwmming,  10  Exc.  809;  11 
Exc.  405;  Humfrey  v.  Dale,  7  E.  &  B.  266;  E.  B.  &  E.  1004;  27 
L.  J.,  Q.  B.  390;  Lueas  v.  Bristow,  27  L.  J.,  Q.  B.  364;  Meld  v. 
Lelean,  30  L.  J.,  Exc.  168;  Sutchinson  v.  Tatham,  42  L.  J.,  C.  P. 
260;  Johnson  v.  Maylton,  50  L.  J.,  C.  L.  753. 

(s)  Johnson  v.  Appleby,  43  L.  J.,  C.  P.  146.  See  Evans  v.  Hoe, 
L.  E.,  7  C.  P.  138,  where  conversation  at  the  time  of  hiring  was 
held  to  he  excluded,  as  there  was  a  contract  in  writing. 

(t)  Johnson  v.  Blenkensopp,  Tr.  T.  1841,  5  Jur.  870. 
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R.  v.  Stohe- 
upon-Trent. 


Holcroft  T. 
Barber. 


Parker  v. 
Ibbetson. 


firing  and  to  keep  himself  a  pig,  no  poultry  to  be  kept, 
his  wife  to  keep  the  museum  clean,  he. was  to  keep  the 
gardens  and  pleasure-grounds  in  clean  and  good  order, 
to  assist  in  the  stables,  g,nd,  when  required,  at  hay  and 
corn  harvest,  and  to  make  himself  generally  useful;  to 
enter  12th  May,  1838;"  evidence  was  admitted  to  show 
that  the  plaintiff  was  by  custom  only  entitled  to  a 
month's  warning. 

And  in  a  settlement  case  (u),  where  a  pauper  signed 
the  following  agreement : — "  Plate  and  dish  workers. 
This  day  agreed  with  B.  to  serve  Messrs.  B.  from  the 
11th  day  of  November  next  to  the  11th  November, 
1817,  at  prices  good  out  of  oven  as  per  opposite  side. 
We  agreed  to  lose  no  time  on  our  own  account,  to  do 
our  work  well,  and  behave  ourselves  in  every  respect  as 
good  servants.  Witness  our  hands,  10th  day  of  Janu- 
ary, 1815  ;"  evidence  was  held  admissible  to  show  than 
an  universal  custom  prevailed  amongst  china  manu- 
facturers to  allow  holidays  at  certain  fixed  times  of  the 
year  to  the  platers  and  dishers,  and  that  at  those  times 
the  latter  could,  notwithstanding  the  above  agreement, 
absent  themselves  from  their  work  without  their 
master's  permission. 

[*58]  *Again,  in  (v)  an  action  for  wrongfully  dismiss- 
ing the  editor  of  a  newspaper,  who  had  been  engaged  by 
letter,  evidence  was  admitted  to  prove  a  custom  that 
editors,  sub-editors  and  reporters  of  newspapers  were 
always  engaged  for  a  year,  unless  it  were  otherwise 
expressed  at  the  time  of  making  an  engagement. 

And  where  the  parties  signed  a  "memorandum  of 
agreement  between  I.  and  Go.,  of  Leeds,  of  the  first 
part,  and  P.  of  London,  of  the  second  part.  The  afore- 
said P.  engages  to  serve  the  said  I.  and  Co.,  as  agent 
or  representative,  at  the  salary  of  150Z.  per  annum  in 
consideration  thereof.  Also,  provided,  at  the  end  of  the 
year,  the  said  L  and  Go.  find  the  said  P.  has  done  sulfi  ■ 

(m)  B.  v.  Stoke-upon-Trent,  5  Q.  B.  333.  Observe,  however, 
that  in  that  case  the  dispute  was  between  two  parishes  who  were 
no  parties  to  the  agreenient,  and  the  question  was  whether  the 
pauper  had  gained  a  settlement  by  hiring  and  service.  In  such 
cases  parol  evidence  is  always  admissible  to  ascertain  independent 
facts  collateral  to  the  written  agreement.  See  M.  v.  Laindon,  8 
T.  E.  379  ;  B.  v.  Northmngjleld,  1  B.  &  Ad.  912 ;  B.  v.  Billinghay, 
5  A.  &  E.  676  ;  and  caa.  cit.  ibid.;  see  also  2  Phill.  Ev.  355. 

{vjHolcroft  V.  Barbe,  1  C.  &  K.  4  ;  and  see  Baxter  v.  Nurse,  1 C.  & 
K.  13,  where  Tindal,  C.  J. ,  in  summing  up  to  the  jury  said,  "  There 
is  no  doubt  that  where  there  is  a  general  understanding  and  a 
course  of  dealing,  and  agreements  are  made  without  any  specific 
stipulations  to  vary  them  irom  such  general  course  of  dealing, 
they  are  included  in  it." 
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cient  business  to  justify  them  in  recompensing,  by  mak- 
ing up  his  salary  to  1801.,  to  do  so  being  a  donation  of 
30Z.  to  his  present  stipulated  amount  of  150Z. :"  it  was 
held  that  the  terms  of  the  agreement  did  not  exclude  a 
general  custom  in  the  trade  (defendants  were  woollen 
merchants),  that  either  party  might  determine  the 
service  upon  giving  to  the  other  a  month's  notice.  And, 
also,  that  the  question,  whether  or  not  the  custom  was 
excluded,  was  one  for  the  Court  and  not  for  the  jury, 
though  it  was  for  the  jury  to  find  the  existence  or  non- 
existence of  the  custom  alleged.  It  was  also  held,  that 
the  301.  to  be  given  at  the  end  of  the  year  was  a  mere 
gratuity,  for  which  no  action  could  lie,  and  did  not 
operate  in  any  way  to  exclude  the  custom  (x). 

Upon  similar  priQcipals,  parol  evidence  is  also  held  Parol  evi- 
to  be  admissible  to  explain  the  meaning  of  terms  used,  denee  ad- 

where  an  ambiguity  is  raised  by  evidence  as  to  the  n^issible  to 
«,,°,  /\  "^  explain  am- 

meaning  of  those  terms  (y).  biguous 

*Thus,   where  {z)  by  a  written  contract,  the  [*59]  terms; 
plaintiff  agreed  to  perform  at  the  defendant's  theatre,  Grant  v. 
and  the  defendant  engaged   her  for  three  years,  and  Maddox; 
engaged  to  pay  her  a  salary  of  5Z.,  6Z.,   and  11.  per 
week  in  those  years,  parol  evidence  was  admitted  to 
show  that,  according  to  the  understanding  and  custom 
of  the  theatrical  profession,  under  an  engagement  to 
perform  for  one  or  more  years,  actors  were  only  paid 
during  the  theatrical  season. 

But  where  a  horse-trainer  by  articles  of  apprentice-  not  to  con- 
ship,  which  were  in  a  common  form,  agreed  to  find  an  tradict  them; 
apprentice  sufS.cient  meat,  drink,  wages,  "  lodging  and 
all  other  necessaries"  during  the  apprenticeship,  it  was 
held  that  evidence  of  a  custom  in  the  trade  that  a  mas- 
ter should  charge  the  apprentice  and  deduct  from  his 
wages  the  cost  of  "  clothes  and  washing' '  was  inadmis- 
sible as  being  inconsistent  with  the  terms  of  the  con- 
tract, those  things  being  included  in  the  term  necessa- 
ries which  the  master  was  to  "find"  gratis.     And  the 

{x)  Parker  v.  Ibbetson,  27  L.  J.,  C.  P.  236  ;  4  Jur.,  N.  S.  536. 
As  to  the  30/.,  see  Lake  v.  Campbell,  5  L.  T.,  N.  S.  589,  post,  where 
a  promised  "gift "  of  201.  was  held  not  to  be  a  gratuity. 

(?/)  Sotilichoa  v.  Kemp,  3  Exc.  105  ;  Smith  v.  Tliompson,-8  C.  B. 
44,  59. 

{z)  Grant  v.  Maddox,  15  M.  &  "W.  737.  See  Myers  v.  Sari,  30 
L.  J. ,  Q.  B.  9.  See  also  Smith  v.  Thompson,  8  C.  B.  44,  where  it 
was  held  to  have  been  properly  left  to  a  jury  to  say  whether  the 
plaintiff,  a  clerk,  had  been  guilty  of  a  misappropriation  of  money 
intrusted  to  him  by  the  defendant,  his  master,  "for  business  pur- 
poses," in  having  applied  part  of  it  to  the  payment  of  his  own 
salary. 
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not  to  vary 
implied  inci- 
dents. 


master  was  not  allowed  to  deduct  their  cost  from  the 
wages  due  to  the  apprentice  (a). 

And  it  would  seem  that  parol  evidence  is  not  admis- 
sible to  contradict  or  vary  implied,  any  more  than  ex- 
press, incidents  (6). 


How  far  ar- 
rangements 
for  remune- 
rating ser- 
vant lay  por- 
tion of, or  per- 
centage on, 
profits,  &c., 
make  him  a 
partner. 


28  &  29  Vict. 
c.  86,  .s.  2. 


The  Relationship  created  by  the  Contbact. — Paetner 
OR  Servant  (c). 

Arrangements  are  frequently  made  between  masters 
in  trade  and  brokers,  clerks,  travellers  and  other  agents 
and  servants  employed  by  them,  under  which  such  per- 
[*60]  sons,  in  lieu  *of  receiving  a  fixed  salary,  are  re- 
munerated by  a  portion  of  the  sums  received  by  them 
on  account  of  their  master,  or  by  a  percentage  on  their 
earnings,  or  by  a  sura  calculated  with  reference  to  the 
gross  or  net  profits  (d)  of  their  master  or  principal,  or 
some  part  of  such  profits,  or  some  similar  method  (e). 
These  various  modes  of  payment,  which  are  generally 
adopted  with  a  view  to  secure  or  increase  exertion, 
often  give  rise  to  a  question  of  considerable  import- 
ance, viz.,  how  far  the  persons  whose  services  are  to  be 
so  remunerated  are  to  be  regarded  as  partners,  and  not 
mere  servants  or  agents  in  the  business. 

It  is  indeed  provided  by  the  Act  passed  in  1865,  to 
amend  the  Law  of  Partnership  (/),  that  "no  contract 
for  the  remuneration  of  a  servant  or  agent  of  any  per- 


a)  Abbott  V.  Bates,  43  L.  J.,  C.  P.  150 ;  45  L.  J.,  C.  L.  117. 

6)  JPer  Blackburn,  J.,  in  Burgess  v.  Wickham,  33  L.  J.,  Q.  B. 
28. 

(e)  When  a  former  servant  claims  tote  a  partner,  his  case  must 
Toe  made  out  by  strong  evidence,  Pawsey  v.  Armstrong,  50  L.  J., 
Ch.  683.  See  Beddall  v.  Maitland,  50  L.  J.,  Ch.  401,  an  action 
which  arose  out  of  the  eviction  by  a  partner  of  a  manager  who 
claimed  to  be  a  partner. 

(d)  As  to  the  meaning  of  the  term  "nett  proceeds,"  see  Caine 
V.  Sorsefall,  2  Carr.  &  K.  349. 

(e)  When  a  plaintiff,  by  his  particulars  demand,  claimed  the 
sum  of  450Z.,  for  his  services  as  clerk  or  manager  to  the  defen- 
dant, from  August,  1837,  to  October,  1839,  inclusive,  after  the  rate 
of  200Z.  per  annum,  but  proved  an  agreement  by  the  defendant  that 
the  plaintiff,  who  was  manager  of  a  bank,  should  have  a  certain 
per-centage,  by  way  of  commission,  on  all  business  he  should  in- 
troduce: it  was  held  that  the  particulars  were  not  sufficient  to  let 
in  such  a  demand,  and  the  defendant  was  strictly  entitled  to  a 
nonsuit,  but  plaintiff  had  leave  to  amend  on  payment  of  costs. 
See  Harris  v.  Montgomery,  11  C.  B.  393;  2  L.,  M.  &  P.  425.  An 
agreement  by  a  third  person  to  give  a  servant  commission  is  a 
corrupt  bargain,  Harrington  v.  Victoria  Graving  Bock  Company, 
47  L.  J.,  C.  L.  594;  L.  R.,  3  Q.  B.  Div.  549. 

(/)  28  &  29  Vict.  c.  86,  s.  2. 
(116) 


RELATIONSHIP  CREATED PARTNER  OR  SERVANT.  55 

son  (gr)  engaged  in  any  trade  or  undertaking  by  a  share  Servants  or 
of  the  profits  of  such  trade  or  undertaking  shall  of  agents  not 
itself  render  such  servant  or  agent  responsible  as  part-  Partners. 
ner  therein,  nor  give  him  the  rights  of  a  partner." 
But  it  is,  nevertheless,  still  necessary  to  refer  to  the 
cases  before  that  Act  in  which  the  question  of  partner 
or  servant  arose. 

The  first  cases  in  which  the   question   arose  were  c^ses  pre- 
cases  in  which  objection  was  made  to  the  admissibility  vious  to  that 
of  factors  and  brokers,  whose  remuneration  was  to  be  statute. 
calculated  in  that  way,  as  witnesses,  on  the  ground  of 
interest  (A).     Such  persons,  however,   were  held   not 
to  be  disqualified  on  *that  ground,  as  they  would  [*61] 
have  been  had  they  been  considered  partners. 

The  exact  point  decided  in  these  cases  is  not,  indeed, 
likely  to  arise  again,  all  objection  to  the  admissibility 
of  a  witness,  on  the  score  of  interest,  having  been 
removed  by  the  legislature  {i).  But  the  question, 
whether  an  agreement  of  the  dscription  before  referred 
to  renders  the  person,  whose  services  are  to  be  remu- 
nerated in  the  manner  above  pointed  out,  a  partner  or  a 
servant,  still  often  arises.  Those  cases  are,  therefore, 
important,  and  are  frequently  referred  to  at  the  present 
day  as  authorities  upon  that  subject. 

Where,  indeed,  the  question  arises  between  the  parties  j^g  between 
themselves,  the  mere  fact,  that  the  servant  was  to  be  re-  the  parties 
munerated  by  a  portion  of  the  profits,  will  not  alone  themselves. 
constitute  him  a  partner  (fc),  if  it  appear  from   the  Servant  not 
whole  scope  of  the  agreement  entered  into,  that  the  in-      ^  '^'^^' 
fcention  of  the  parties  was  to  create  the  relationship  of 
master  and  servant,  and  not  that  of  partners. 

Thus  (I)  where  A.,  having  neither  money  nor  credit,  Hexkcih  v. 
offered  the  plaintiff  that,  if  he  would  order  with  him  Bianchard. 
certain  goods  to  be  shipped  as  an  adventure,  if  any 
profit  should  arise  from  them  the  plaintiff  should  have 
one-half  for  his  trouble:  the  plaintiff  ordered  the  goods 
on  their  joint  account,  and  paid  for  them,  and  A.  hav- 

(g)  By  sect.  6,   "person"  includes  a  partnership  firm,  a  joint- 
stock  company,  and  a  corporation. 

(A)  Dickson  v.  Cooper,  3  Wils.  40;  Benjamin  v.  Porteous,  2  H. 
Bl.  590. 

(i)  See  Stat.  3  &  4  "Will.  4,  c.  42,  s.  26;  6  &  7  Vict.  c.  85;  14  &  15 
Vict.  c.  99;  16  &  17  Vict.  c.  83;  32  &  33  Vict.  c.  68. 
"  (k)  In  Peacock  v.  Peacock,  2  Campb.  45,  Lord  Ellenborough 
observed,  "A  man  who  renders  himself  liable  to  third  persons  as 
a  partner  may,  in  truth,  be  the  mere  agent  or  servant  of  his  sup- 
posed co-partner,  and  entitled  only  to  fixed  wages,"  "See  also 
Walker  v.  Hirsch,  54  L.  J.,  Ch.  318;  L.  E.,  27  Ch.  Div.  461." 

(l)  Sesketh  v.  Bianchard,  4  East,  144. 
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ing  died  without  coming  to  a  settlement,  the  plaintiff 
was  held  entitled  to  recover  the  amount  from  A.'s  ex- 
ecutors, and  Lord  Ellenborough  said,  "  The  distinction 
taken  in  Waugh  v.  Carver  (m)  applies  to  this  case. 
[*62]  Quoad  third  persons  it  *was  a  partnership;  for 
the  plaintiff  was  to  share  half  the  profits.  But  as  be- 
tween themselves  it  was  only  an  agreement  for  so 
much,  as  a  compensation  for  the  plaintiff's  trouble, 
and  for  lending  A.  his  credit." 
iir,-;;™„„„„  ^  ■  And  an  agreement  to  divide  the  produce  of  a  whal- 
i'rasier.  mg  voyage  between  ,the  captain,  omcers  and  seamen,  m 

certain  proportions,  has-  been  held  not  to  constitute 
them  partners,  so  as  to  preclude  one  of   the  seaman 
from  recovering  his  wages  in   an  action  against  the 
captain  (n). 
Geddesv.  And  so  (o)  the  manager  of  a  glass-work  company 

Wallace.  enjoying  an  annual  stipend,  and  also,  by  way  of  further 
remuneration,  a  share  of  the  profits,  calculated  accord- 
ing to  a  proportion  of  capital  and  stock  not  advanced 
by  him,  but  assigned  by  way  of  nominal  interest,  was 
held  not  to  be  a  partner  as  between  himself  and  the 
members  of  the  company. 
Harrington  v  ^°»  where  C.  having  contracted  for  the  conveyance 
Churchward,  of  mails  by  sea,  agreed  with  H.  to  employ  him  during 
the  existence  of  the  contract  at  a  fixed  yearly  salary 
payable  quarterly,  and,  in  addition,  a  sum  equivalent 
to  ten  per  cent,  on  the  profits,  it  was  held  that  this  was 

(m)  2  H.  Bl.  335;  1  Smith's  L.  C.  838.  In  that  case  A.  and  B., 
ship-agents  at  different  ports,  entered  into  an  agreement  to  share 
in  certain  proportions  the  profits  of  their  respective  commissions, 
and  the  discount  on  tradesmen's  hills,  employed  hy  them  in  re- 
pairing the  ships  consigned  to  them,  &c.  And  it  was  held  that 
they  were  liable  as  partners,  to  all  persons  with  whom  either 
contracted  as  such  agents,  though '  the  agreement  provided  that 
neither  should  be  answerable  for  acts  or  losses  of  the  other,  but 
each  for  his  own,  Eyre,  C.  J. ,  observing,  that  it  was  plain,  upon  the 
construction  of  the  agreement  between  the  parties  themselves, 
that  they  were  not,  nor  ever  meant  to  be,  partners;  yet  that  they 
had  made  themselves  such  with  regard  to  their  transactions  with 
the  rest  of  the  world.  See,  as  to  Waugh  v.  Carver,  Cox  v.  Hick- 
man, 8  H.  L.  C.  268;  30  L.  J.,  C.  P.  125;  Bullen  v.  Sharp,  34  L. 
J.,  C.  P.  174;  18  C.  B.,  N.  S.  614;  35  L.  J.,  C.  P.  105;  1  Han-.  & 
E.  117;  1  t.  R.,  C.  P.  86. 

(»)  Wilkinsons.  Frasier,  4  Esp.  182;  and  see  MairY.  Glennie,  4 
M.  &  S.  240;  post,  p.  71;  Stacker  v.  BrockeXbank,  20  L.  J.,  Ch.  401; 
post,  p.  66. 

(o)  Geddes  v.  Wallace,  2  Bligh.  270;  see  also  Lyon  v.  Knowles, 
32  L.  J.,  Q.  B.  71,  where  it  was  held  that  the  proprietor  of  a  the- 
atre who  divided  gross  receipts  with  lessee,  who  provided  the  ac- 
tors and  selected  the  pieces,  was  not  a  partner  so  as  to  be  liable 
to  penalties  under  3  &  4  "Will.  4,  c.  15,  s.  2,  for  representing 
dramatic  pieces  without  the  author's  consent. 
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a  contract  of  hiring  and   service,  and  not  a  partner- 
ship (p). 

But  where  (q)  A.,  a  merchant  and  insurance  broker,  Partners. 
agreed  to  pay  B.  a  certain  salary  lor  superintending  his  Knowles  v. 
*mercantilG  concerns,  and  also  agreed  "to  allow  [*63]  Saughton. 
Mr.  B.  one  half  of  the  profit  arising  from  my  account 
of  insurances,  from  the  commencement  of  the  said  ac- 
count until  the  present  period,  or  those  that  may  here- 
after be  done,"  the  parties  having  acted  on  this  agree- 
ment, were  held  to  be  partners  in  the  insurance  busi- 
ness. 

And  where  (r)  the  plaintiff  agreed  with  the  defend-  Grem  v. 
ant  to  convey  by  horse  and  cart  the  mail  between  North-  Beesley. 
ampton  and  Brackley  at  9Z.  a  mile  per  annum,  and  to 
pay  his  proportion  of  the  expense  of  the  cart,  &c. ;  money 
received  for  the  carriage  of  parcels  to  be  divided  be- 
tween them,  and  the  damage  occasioned  by  loss  of  par- 
cels, &c.  to  be  borne  in  equal  proportions,  it  was  held 
that  this  agreement  constituted  a  partnership,  and  not 
a  mere  measure  of  wages,  and  consequently  that  the 
plaintiff  could  not  sue  the  defendant  for  the  9Z.  a  mile. 

And  in  the  following  case  also  the  parties  were  held 
to  be  partners  (s) : — 

"  Memorandum  of  an  agreement  entered  into  between  GreenhamY. 
Messrs.  E.  Gray  and  L.  Greenham,  for  carrying  on  the  G^<^y- 
trade  of  cotton  spinning  and  manufacturing  at  Mr. 
Gray's  mills  at  Greenhill,  Drogheda  :  Mr.  Greenham  to 
have  the  full  control  and  management  of  the  mill,  and 
working  of  it  to  the  extent  he  may  think  it  advisable 
as  it  now  stands,  for  the  term  of  five  years  from  13th 
March,  1854,  and  to  give  his  whole  time  and  attention 
thereto,  and  not  to  enter  into  any  other  trade  without 
the  consent  of  Mr.  Gray.  Mr.  Greenham  is  to  direct 
and  superintend  all  departments,  from  the  purchases  to 
the  sales  of  all  matters  used  and  produced,  or  that  it 
may  be  advisable  to  dispose  of  in  or  out  of  the  mill  or 
mill  concern ;  and  also  the  employment  and  dismissal 
of  all  parties  required  for,  or  connected  with,  the  estab- 
lishment of  the  D.  Mill  Co. ;  a  regular  set  of  accounts 
to  be  kept  by  a  competent  book-keeper,  by  double  entry, 
who  must  furnish  weekly  and  half-yearly  accounts, 
*and  make  out  a  proper  balance-sheet  the  first  [*64] 

(p)  Harrington  v.  Churchward,  29  L.  J.,  Ch.  521;  post,  p.  75. 

\q)  Knowles  v.  Waughton,  Lib.    Eeg.   1304,  A.  1808;   cited  in 
Collyer  on  Paxtn.  17. 

{r)  Green  v.  Beesley,  2  Bing.  N.  C.  108  ;  and  see  Bond  v.  Piitard, 
3  M.  &  W.  357. 

(g)  Greenham  v.  Gray,  4  Jr.  C.  L.  Eep.  501. 
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Greenham  v.    Monday  in  April,  and  first  Monday  in  October,  each 
Gray.  successive  half-year.     Mr.  Gray  to  charge  for  the  mill 

and  concerns  as  it  now  stands,  that  is,  all  within  the 
walls,  together  with  the  two  dwelling-houses,  a  rent  of 
300Z.  per  annum,  over  and  above  all  head  rents,  insur- 
ance against  fire  at  7,000^.,  stock  in  process  included, 
together  with  all  taxes  on  the  premises,  and  with 
which  rent  of  300Z.  the  concern  is  to  be  debited  in 
account  half-yearly  when  balancing  the  books.  The 
machinery  to  be  kept  in  equal  repair  at  all  time  to  that 
it  now  is  in,  the  expense  of  which  is  to  be  duly  charged 
in  the  mill  accounts,  as  the  amount  may  be  paid. 
Should  it  be  considered  advisable  to  extend  the  business 
by  buildings  at  G.,  and  putting  in  additional  machinery 
or  otherwise,  Mr.  Gray  is  to  charge  interest  for  the 
capital  he  may  sink  in  such  buildings  and  machinery 
at  6Z.  per  cent,  per  annum.  And  for  the  wear  and  tear 
of  the  machinery  so  put  in,  a  sum  to  be  deducted 
yearly  by  way  of  sinking  fund,  at  a  rate  to  be  decided 
on  ;  but  for  all  the  working  capital  that  may  be  required 
for  working  the  mill,  as  far  as  its  present  extent  is 
capable,  or  to  the  greatest  extent  further  buildings  and 
machinery  may  be  capable  of  and  require,  Mr.  Gray  is 
'  to  supply  such  capital,  and  charge  for  the  use  of  the 

same  interest  at  the  rate  of  5Z.  per  cent,  per  annum. 
Mr.  Greenham  is  to  be  paid  for  his  management,  over 
and  above  his  travelling  expenses  and  other  charges  or 
costs  he  may  incur  for  the  benefit  of  the  concern,  150Z. 
per  annum,  to  be  paid  monthly  should  he  require  it, 
and  is  to  receive  one-fifth  part  of  the  net  profits  half- 
yearly,  and  is  to  have  for  his  private  use  one  of  the  two 
mill  dwelling  houses  that  he  may  make  choice  of,  free 
of  any  charge  whatever,  to  use  in  such  manner  as  may 
best  suit  his  convenience."  Then  followed  a  provision 
appointing  an  arbitrator,  in  the  event  of  differences. 

Greenham,  claiming  to  be  partner,  brought  an 
action  for  the  hindrance  offered  by  Gray  to  the  plain- 
tiff's fulfilling  his  contract,  and  for  Gray's  repudiation 
of  the  agreement.  Gray  contended  that  Greenham  was 
[*65]  not  a  *partner,  nor  anything  more  than  his  man- 
ager or  servant,  and  that  he  had  misconducted  himself 
as  such,  by  asserting  to  different  persons  that  he  was  a 
partner  and  not  servant  of  Gray,  and  that  for  so  doing 
Gray  discharged  him. 

It  was  held  by  the  Court  of  Exchequer  in  Ireland, 
though  not  without  considerable  doubt,  that  they  were 
partners.     Kichards,  B.,  said,  "  he  had  never  met  an  in- 
strument devised  with  greater  ingenuity  to  hide  what 
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the  parties  really  meant ;"  and  added,  "  the  distinction  Greenliam  v. 
which  has  been  taken  between  persons  who  are  part-  G^ray. 
ners  inter  se,  and  those  who  are  partners  quoad  third 
parties  only,  does  not  seem  to  me  to  be  very  applicable 
to  what  we  have  here  to  consider.  True  it  is  that  per- 
sons may  act  so  as  to  constitute  themselves  partners, 
and  become  liable  to  third  persons  while  they  are  not 
partners,  nor  liable  inter  se,  but  that  has  reference  to 
cases  where  the  partnership  is  worked  out  and  attempted 
to  be  established  by  matter  in  pais,  and  is  totally  in- 
applicable here  where  the  question  is  the  construction 
of  a  document,  and  there  cannot  be  one  construction 
on  this  instrument  in  the  case  of  persons  who  are  part- 
ners quoad  third  persons  only,  and  another  in  the  case 
of  persons  who  are  partners  inter  se.  The  instrument 
is  very  obscure." 

However,  in  the  following  case  (t,)  the  parties  were  Not  partners. 
held  not  to  be  partners.  C.  sold  to  E.,  and  couYejed  Mawlinson  y. 
to  him  by  deed  his  interest  in  the  profession  and  prac-  Clarke. 
tice  of  a  surgeon,  &c.,  carried  on  by  him  in  P.  Street, 
for  900^.  500^.  to  be  paid  on  the  execution  of  the 
deed,  and  400^.  at  the  end  of  a  year.  C.  covenanted 
not  to  practise  within  three  miles  cf  P.  Street,  and  also 
that,  during  one  year  from  the  date  of  the  deed,  he 
would  reside  in  P.  Street,  and  carry  on  the  profession 
as  before,  and  introduce  E.  to  the  patients,  and  pro- 
mote the  interest  of  the  concern.  In  consideration 
thereof  E.  covenanted  to  allow  C.  during  the  year  a 
moiety  of  the  clear  profits  of  the  concern,  to  be  paid  at 
the  expiration  of  the  year.  Tn  an  action  of  covenant 
*brought  by  C.  upon  the  deed,  E.  claimed  to  set  [*66] 
off  certain  sums  received  by  C.  during  the  year  from 
patients  as  money  had  and  received  to  his  use.  Pol- 
lock, C.  B.,  before  whom  the  action  was  tried,  refused 
to  admit  evidence  of  the  receipt  by  C.  of  those  sums, 
on  the  ground  that  the  parties  were  partners  during 
the  first  year.  Upon  which  a  bill  of  exceptions  was 
tendered,  and  the  Exchequer  Chamber  awarded  a  venire 
de  novo,  considering  the  parties  were  not  partners,  and 
that  the  evidence  ought  to  have  been  admitted. 

So,  where  (u)  S.  being  entitled  to  certain  letters-pat-  ^,    , 
ent  for  making  lucifer  match  boxes,  for  a  money  con-  Brockelbank. 
sideration  granted  an  exclusive  licence  to  B.  and  Co  for 
the  whole  term,  and  by  deed  covenanted  to  serve  B.  and 

CO  Bawlinson  v.  Clarice,  15  M.  &  W.  292. 

(m)  Stacker  v.  Brockelbank,  20  L.  J.,  401  ;  see  also  Osborne  v. 
Julian,  26  L.  J.,  Ch.  6.,  "  Walker y.  Eirsch,  L.  I.,  27  Ch.  Div.  461 ; 
54  L.  J.,  Ch.  315." 
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Co.  as  manager  of  the  business  for  the  same  period, 
with  power  to  B.  and  Co.,  in  case  of  the  bankruptcy  or 
insolvency  of  S.,  or  breach  of  the  covenants  on  his 
part,  to  determine  the  engagement  by  notice  in  writing. 
B.  and  Co.  covenanted  with  S.  that  they  would  dili- 
gently employ  themselves  in  the  business,  and  that  S. 
should  have  the  management  thereof  under  their  direc- 
tions ;  that  if  S.  should  have  duly  observed  the  cove- 
nants, B.  and  Co.  would  pay  him  a  gross  sum  of  money 
at  the  expiration  of  the  licence  ;  and  further,  by  way 
of  salary,  such  a  sum  of  money  every  quarter-day  as 
should  be  equal  to  401.  per  cent,  of  the  net  proceeds  of 
the  business,  and  in  case  of  S.'s  death  before,  would 
pay  his  executors,  during  the  remainder  of  the  term, 
301.  per  cent,  upon  the  net  profits  ;  and  it  was  provid- 
ed, that  in  case  B.  and  Co.  discontinued  the  business, 
S.  should  have  the  option  of  purchasing  their  interest 
in  the  licence,  and  the  stock,  &c.,  but  that  nothing 
therein  contained  should  constitute  S.  a  partner.  After 
the  business  had  been  carried  on  for  a  time  under  -this 
arrangement,  B.  and  Co.  discharged  S.  from  being 
manager,  on  the  ground  of  neglect,  who  thereupon  filed 
[*67]  a  bill  in  the  Court  of  Chancery  *for  an  injunc- 
tion to  restrain  B.  and  Co.  from  excluding  him  from 
the  management,  and  for  an  account.  Lord  Cran- 
worth,  V.-C,  granted  the  injunction,  but  upon  appeal, 
the  Lord  Chancellor,  Lord  Truro,  discharged  the  order, 
with  costs,  to  be  paid  by  S.,  upon  the  ground  that  there 
was  no  partnership,  that  it  was  simply  a  contract  of 
hiring  and  service,  the  remuneration  to  be  measured 
with  reference  to  the  amount  of  the  profits  of  the  busi- 
ness. 
Andrews  v.  Again,  where  both  parties  were  tailors,  and  the  de- 

Pugh.  fendant,  who  was  employed  as  travelling  agent  for  the 

Tailor's  trav-  plaintifif,  to  receive  a  commission  of  Ibl.  per  cent,  on 
^'^^^-  the  gross  amount  of  profits,  endeavored  to  make  out 

that  he  was  a  partner,  Kindersley,  V.-C,  held,  that 
they  were  not  partners  inter  se,  whatever  might  have 
been  the  effect  of  their  dealings  as  regarded  third  per- 
sons, and  granted  an  injunction  to  restrain  the  defen- 
dant from  receiving  from  any  of  the  customers  intro- 
duced by  him  to  the  plaintiff  any  sums  of  money  on 
account  of  goods  delivered  or  business  done  for  them 
by  the  plaintiff,  and  from  doing,  any  act  to  hinder  the 
plaintiff  from  so  doing  (x). 

Similar  principles  have  been  acted  on  in  criminal 


(x)  Andrews  v.  Pugh,  24  L.  J.,  Ch.  58. 
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cases.     Thus,  it  has  been  held,  that  a  person  employed  So  in  crimi- 
by  the  owner  of  a  colliery,  as  captain  of  one  of  his  ves-  nal  cases, 
sels,  to  take  out  coal  and  sell  the  same,  and  bring  back  liartley'n 
the  money  to  his  employer,  and  who  was  remunerated  '"^^^■ 
for  his  labour,  by  allowing  him  two-thirds  of  the  price 
for  which  he  sold  the  coals  above  the  price  charged  at 
the  coUiery,  was  a  servant  within  the  meaning  of  the 
statute  39  Geo.  3,   c.  85,  and  having  embezzled  the 
price  of  some  coal,  he  was  convicted  of  larceny.     All 
the  judges  holding  that  the  mode  of  paying  him  for  his 
labour  did  not  vary  the  nature  of  his  employment,  nor 
make  him  less  a  servant,  than  if  he  had  been  paid  a 
certain  price  per  chaldron  or  per  day  {y). 

So,  where  a  clerk  to  a  banking  firm  was  to  receive  Holmes'  case. 
one-third  of  one  of  the  partner's  profits,  being  the 
fifteenth  *share  of  the  whole  profits  of  the  house,  [*68] 
to  which  the  other  partners  assented,  but  they  con- 
sidered the  clerk  not  liable  to  them  for  losses :  it  was 
held,  that  the  clerk  was  not  a  partner.  He  was  to  re- 
ceive only  a  sort  of  per-centage,  and  the  agreement  was 
assented  to  by  the  partners,  merely  as  a  private  agree- 
ment between  the  one  partner  and  the  clerk.  He  was 
to  receive  a  share  of  the  particular  profits  of  the  one 
partner,  and  not  of  the  general  profits  of  the  firm,  and 
therefore  he  might  be  guilty  of  embezzling  money  re- 
ceived on  behalf  of  the  firm  (z).  So,  where  a  prisoner  Anonymous, 
was  employed  by  the  master  of  a  coal  vessel,  who  sent 
him  with  a  cargo  of  coals,  and  the  custom  of  the  trade 
was  for  the  person  who  superintended  the  business  to 
receive  two-thirds  of  the  freight,  and  the  owner  one- 
third;  the  prisoner  took  the  whole;  whereupon  he  was 
indicted  and  convicted.  It  was  objected  that  he  and 
the  master  were  joint  proprietors  of  the  freight,  but 
a  large  majority  of  the  judges  held  the  conviction 
right  (a). 

And  where  {b)  W.  engaged  "  to  take  charge  of  the  b.  v.  Worthy. 
glebe  lands  of  C.,  his  wife  undertaking  the  dairy  and 
poultry,  at  15s.  a- week  till  Michaelmas,  1850,  and  after- 
wards at  a  salary  of  25Z.  a  year,  and  a  third  of  the  clear 
annual  profit,  after  all  expenses  of  rent  and  rates,  la- 
bour and  interest  on  capital,  &c.,  are  paid,  on  a  fair 


(y)  B.  V  Hartley,  Euss  &  Ey.  139. 

\z)  Ho  '  '      '      '"'    "' 


Holmes'  ease,  3  Lewin,  256;  Chambre,  J.,  cited  in  2  Euss. 
onCrimes,  170  (3rd  edit.). 

(a)  Anonymous,  ibid.,  cited  by  Chambre,  J.;  see  2  Euss.  on 
Crimes,  171. 

(J)  B.  V.  Worlley,  21  L.  J.,  M.  C.  44;  2  Den.  C.  C.  333;  see  B. 
V.  Walker,  27  L.  J.,  M.  C.  207. 
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B.  V.  M(W- 
donald. 


Tench  v. 
Eoberts. 


In  re  Jackson. 


As  regards 
third  persons. 
Distinction 
between  ser- 
vant receiv- 
ing share  of 
net  profits, 


valuation  made  from  Michaelmas  toMichaplmas;  three 
months'  notice  on  either  side  to  be  given,  at  the  expira- 
tion of  which  time  the  cottage  to  be  vacated  by  W., 
who  occupies  it  as  bailiff,  in  addition  to  his  salary:"  it 
was  held  that  W.  was  servant  to  C,  and  not  a  partner. 

So,  a  cashier  and  collector  who  was  allowed  12|  per 
cent,  of  the  profits  in  addition  to  his  salary,  with  a 
stipulation  that  if  the  concern  should  be  a  losing  one 
in  any  year  he  should  not  contribute  anything  towards 
[*69]  the  loss,  but  in  *that  event  should  be  content 
with  his  salary,  was  held  to  be  rightly  convicted  of  em- 
bezzlement as  a  servant;  Pollock,  C.  B.  observing, 
"even  if  the  language  used  may  be  sufSoient  to  show 
that  he  was  a  partner  with  the  prosecutors  as  to  third 
persons,  he  clearly  was  not  a  partner  inter  se,  so  as  to 
enable  him  who  was  the  servant  to  help  himself  to  his 
master's  money  (c). 

But  in  a  case  (d)  where  the  plaintiff  was  clerk  to  the 
defendant,  who  was  a  solicitor,  under  an  agreement  "to 
become  an  assistant  to  R.,  and  to  take  one-third  part 
of  the  profits  of  the  business  by  way  and  in  lieu  of  a 
salary,  not  to  be  considered  as  a  partnership,  and  R. 
agreed  to  allow  T.  the  above  for  his  share  as  an  assist- 
ant," Sir  John  Leach,  Vice-Chancellor,  allowed  a  de- 
murrer to  a  bill  filed  by  T.  for  an  account  of  salary,  on 
the  ground  that  this  agreement  substantially  consti- 
tuted a  partnership,  and  was  contrary  to  the  policy  of 
the  statute  22  Geo.  2,  c.  46,  s.  11,  which  prohibited 
attornies  allowing  unqualified  persons  to  practise  in 
their  names. 

And  in  another  case  (e),  where  an  attorney  engaged  an 
unqualified  person  to  conduct  his  business,  and  agreed 
to  allow  him  a  moiety  of  the  profits  of  the  business  in- 
stead of  a  fixed  salary,  and  the  names  of  both  of  them 
were  painted  on  the  door  of  the  office,  and  bills  were 
made  out  in  their  joint  names ;  Lord  Tenderten  ordered 
the  attorney  to  be  struck  off  the  rolls,  and  the  clerk  to 
be  sent  to  prison  for  a  month. 

Where  the  question  arises,  not  between  the  parties 
themselves  but  between  one  of  them  and  a  third  person, 
a  distinction  of  some  nicety,  and  difficult  of  application 
to  the  circumstances  of  particular  cases,  has  been  estab- 
lished between  cases  in  which  the  agreement  was  that 
the  servant,  &c.,  should  be  remunerated  by  a  portion  of 

(e)  B.  V.  Macdonald,  31  L.  J.,  M.  C.  67;  1  Leigh  &  C.  85. 
\^d)   Tench  v.  Bdberts,  6  Madd.  145,  note;  see  Candler  v.    Cand- 
lev  iibid  141. 

(e)  In  re  Jackson,  1  B  &  C.  270. 
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the  net  profits;  and  cases  ia  which  the  agreement  was  and  gross 
for  a  *remmieration  by  a  portion  of  the  gross  [*70]  earnings  or 
earnings,  or  produce,  or  by  a  sum  of  money  calculated  f^"^  '^^IP" 
in  proportion  to  the  profits,  or  a  given  share  of  them.  iefereMe  to 
In  the  former  of  those  oases  he  will  be  considered  as  a  profits. 
partner,  so  far  as  to  be  liable  to  third  parties  as  such : 
it  being  a  well  established  principle,  that  whoever  par* 
ticipates  in  the  profits   of  a  trade,    or  has  a  specific 
interest  in  the  profits  themselves  as  profits,  becomes 
chargeable  as  a  partner  to  third  persons  in  respect  of 
transactions    arising    out    of   the   trade   or   particular 
adventure  in  the  profits  of  which  he  is  to  participate 
(/).     Whilst,  in  the  latter  cases,  he  will  not  be  consid- 
ered as  a  partner  even  wiih  regard  to  third  persons. 
This   distinction   will   probably   be   regarded   by    the 
reader  as  one  of  considerable  subtlety  and  refinement. 
It  is,   however,  well   established,   and,  though  it  has 
often  elicited  from  judges  and  text  writers  expressions 
of  animadversion  and  regret,  it  has,  nevertheless,  been 
frequently  acted  upon  in  practice'  in  America  (g)  as 
well  as  in  England,  and  is  thought,  by  some  writers, 
at  least,  to  rest  on  a  very  just  and  satisfactory  founda- 
tion {h). 

The  distinction  itself  is  well  illustrated  by  the  case  of  Dry  \.  Bos- 
Dry  V.  Boswell  (i).  That  was  an  action  against  B.  for  well. 
the  repairs  of  a  lighter.  The  witnesses  first  stated 
that  the  lighter  was  the  sole  property  of  A.,  who  let 
her  out  to  B.^  and  he  worked  her,  and  that  the  two 
shared  her  profits  equally  between  them.  Upon  which 
Lord  Ellenborough,  C.  J.,  said,  "  In  that  case  B.  was  to  be 
considered  a  *partner,  and  was  jointly  liable  for  [*71] 
the  repairs  done  to  the  lighter.  There  was  here  a  par- 
ticipation of  profit  and  loss,  which  constituted  a  part- 
nership."    But  the  agreement  with  A.    subsequently 

(f)  Gow  on  Partn.  13,  14. 

Iff)  See  Denny  v.  Cabot,  6  Mete.  90;  Champion  v.  Bostwick,  18 
Wend.  17.5;  Vanderhurgh  v.  Hull,  20  Wend.  70;  Berthold  v.  Qold- 
smith,  24  How.  536. 

(h)  3  KentComm.  Lect.  43,  pp.  25,  33,  34  (4th  edit.).  See 
Story  on  Partn.  ss.  36,  52;  Cary  on  Partn.  11,  note  (i).  Mr. 
Justice  Story  states  that  the  Eoman  law  fully  recognized  the 
same  distinction;  which  is  also  well  known  and  fully  recognized 
in  the  French  law.  See  Story  on  Partn.  ss.  50,  51;  and  he  adds, 
' '  This  coincidence  of  doctrine,  founded  upon  general  reasoning 
between  foreign  jurists  and  the  municipal  jurisprudence  of  the 
common  law  as  to  the  propriety  of  the  distinction,  certainly 
affords  no  slight  confirmation  of  its  accuracy  and  entire  conform- 
ity to  the  true  principles  which  ought  to  regulate  the  subject." 

(i)  1  Camp.  329;  and  see  Wish  v.  Small,  1  Camp.  331;  Gibbon 
V.  Wilcox,  2  Stark.  43. 
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appeared  to  be  that  B.,  in  consideration  of  working  the 
lighter,  should  receive  half  her  gross  earnings,  and  that 
A.,  as  owner,  should  receive  the  other  half.  Then 
Lord  EUenborough  observed,  that  "  this  was  only  a 
mode  of  paying  B.  wages  for  his  labour,  and  was 
different  from  a  participation  of  profit  and  loss;  so 
'that,  under  these  circumstances,  no  partnership  could 
be  considered  as  existing  between  him  and  the  owner 
of  the  lighter." 

This  distinction  was  frequently  jrecognized  and  acted 
upon  by  Lord  Eldon,  although  he  disapproved  of  it  {k), 
and  has  also  been  recognized  by  other  judges. 

Thus  where  (Z)  an  agreement  was  entered  into  be- 
tween Mair,  the  owner  of  a  ship,  and  Young,  the  master, 
that  Young  was  to  have  in  lieu  of  all  wages,  primage, 
&c.,  one-fifth  share  of  the  profit  or  loss  of  the  intended 
voyage  on  ship  and  cargo,  and  was  to  follow  Mair's  in- 
structions, do  all  the  business  himself  that  he  could  do, 
and  for  the  rest  make  the  best  bargains  he  could;  Lord 
EUenborough  said,  there  was  "  no  pretence  for  saying 
that  the  captain  was  a  partner,  because  his  wages  were 
to  be  regulated  and  paid  by  reference  to  a  calculation 
on  the  profits  of  the  adventure."  However,  it  was  suf- 
ficient for  the  decision  of  the  case  to  hold  that  Young 
was  not  a  partner  in  the  ship. 

But  where  (m)  A.  and  B.  agreed  that  A.  should  buy 
[*72]  *whalebonethroughB., as  his  broker,  andthatB.,  as 
a  remuneration  for  his  trouble,  should  receive  one- fourth 
of  the  profits  arising  from  the  sale,  and  bear  one-eighth 
of  the  losses,  the  Court  of  King's  Bench  inclined  to  the 
opinion  that  B.  was  a  partner  in  the  profits,  so  as  to  be 
liable  to  third  persons;  though  it  was  not  necessary  to 
decide  that  point,  the  question  in  the  case  before  the 
Court  depending  upon  whether  or  not  B.  was  interested 


(fc)  Ex  parte  Samper,  17  Ves.  404,  412 ;  Ex  parte  Langdale,  18 
Ves.  300;  Ex  parte  Watson,  19  Ves.  461 ;  Ex  parte  Rowlandson,  1 
Rose,  91 ;  and  see  Pott  v.  Eyton,  3  C.  B.  32 ;  Ex  parte  Chuck,  8 
Bing.  469 ;  Harrington  v.  Churchward,  29  L.  J.,  Ch.  521 ;  post,  p. 
75. 

{I)  Mair  v.  Glennie,  4  M.  &  S.  240 ;  and  see  StocJcer  v.  Brockel- 
banic,  20  L.  J.,  Ch.  401,  where  Lord  Truro  treats  the  case  of  Mair 
v.  Glennie  as  if  it  decided  that  Young  was  not  a  partner  in  the 
adventure.  That  was  the  opinion  of  the  court,  hut  it  would  seem 
to  have  been  unnecessary  for  the  decision  of  that  case  to  express 
that  opinion.  The  question  there  was,  as  stated  in  the  text,  as 
ta  the  ownership  of  the  ship.  A  similar  observation  applies  to 
Meyer  v.  Sharp,  5  Taunt.  74. 

(m)  Smith  v.  Watson,  2  B.  &  C.  401  ;  and  see  Reid  v.  Sollina- 
head,  4  B.  &  C.  867 ;  Cheap  v.  Cramond,  4.  B.  &  Aid.  670. 
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as  a  partner  in  the  ivhalebone,  which  he  was  held  not 
to  be. 

The  distinction  above  pointed  out  is  well  illustrated  p^^  ^,  ^  ^^^ 
by  the  case  of  Pott  v.  Eyton  and  Jones  (n).  That  was 
an  action  by  the  assignees  of  certain  bankrupts  to  re- 
cover money  paid  by  them  on  account  of  the  defend- 
ants. The  facts  were  shortly  these: — In  1828,  Eyton 
was  concerned  in  a  colliery  at  M.,  and  an  agreement 
was  entered  into  between  him  and  Jones  for  opening  a 
tally-shop  at  M.  (near  the  colliery),  principally  with  a 
view  of  supplying  goods  to  the  workmen  at  the  colliery. 
Eyton  built  the  shop,  and  his  name  appeared  over  the 
door  and  in  the  excise  licences,  and  the  invoices  of 
goods  supplied  to  the  shop  were  made  out  in  his  name, 
and  he  paid  for  them.  Jones  managed  the  shop.  The 
workmen  at  Eyton's  colliery  were  supplied  with  goods 
from  it,  for  which  they  settled  at  the  collieiy  when  their 
wages  were  paid  until  1831  (o).  From  that  time  they 
paid  at  the  shop  once  a  fortnight.  Jones  paid  over  to 
Eyton  the  principal  part  oi  the  money  taken  at  the 
shop,  as  he  paid  for  the  goods,  but  reserved  enough  for 
small  payments  at  the  shop.  Eyton  received  for  his 
own  use  11.  per  cent  on  the  amount  of  all  sales  to  his 
workmen,  and  Jones  had  all  the  rest  of  the  profits. 
In  1834,  the  arrangements  were  changed.  Jones  was 
thenceforth  to  buy  in  his  own  name  all  goods  supplied 
to  the  shop  and  receive  payment  for  all  goods  sold;  and 
Eyton  was  to  receive  5Z.  instead  of  11.  per  cent,  on  the 
amount  of  sales  to  his  workmen.  Eyton's  name  remained 
*over  the  door  till  October,  1840,  when  a  fire  [*73] 
stopped  the  business.  In  1834,  when  Jones  began  to  buy 
goods,  he  opened  an  account  with  the  bankrupts,  who 
were  bankers.  The  bank  failed  in  1839,  when  a  balance 
exceeding  2,000Z.  was  due  to  it  on  that  account.  Be 
sides  the  shop  at  M.,  Jones,  after  1834,  opened  three 
more  at  other  places,  which  he  carried  on  in  his  own 
name,  on  his  own  account,  and  supplied  with  goods 
from  the  shop  at  M.  The  action  was  brought  against 
both  Eyton  and  Jones  to  recover  the  amount  due  to  the 
bankers.  No  evidence  was  given  to  show  that  credit 
was,  in  fact,  given  to  Eyton  by  the  bankers,  or  that  they 
knew  that  his  name  appeared  over  the  shop,  or  in  the 
licences,  or  supposed  him  to  be  a  partner,  and  the  jury, 
at  the  trial,  found  that  he  had  not  shared  profit  and 

(n)  3  C.  B.  32 ;  and  see  Barry  v.  Neaham,  3  C.  B.  641 ;  Beyhoe 
V.  Burge,  9  C.  B.  431. 

(o)  When  the  truck  system  was  aholished. 
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PoU\.Eyton.  loss  since  1834,  when  the  account  was  opened,  and  had 
not  been  held  out  as  a  partner  and  his  credit  pledged 
to  the  bank,  and  gave  their  verdict  for  the  defendants. 
And  in  the  following  term  a  rule  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  evidence,  was  dis- 
charged, Tindal,  0.  J.,  saying  (p) :  — "It  was  contended 
that  an  actual  partnership  was  proved;  for  that  Eyton, 
by  taking  5Z.  per  cent,  on  the  sales  to  his  workmen,  re- 
ceived a  share  of  the  profits,  and  was  therefore,  in  point 
of  law,  a  partner  as  to  third  persons.  But  we  are  of 
opinion  that  the  taking  of  that  money  was  not  sufficient 
to  make  him  a  partner.  Traders  become  partners  be- 
tween themselves  by  a  mutual  participation  of  profit 
and  loss ;  but,  as  to  third  persons,  they  are  partners  if 
they  share  the  profits  of  a  concern:  for  he  who  receives 
a  share  of  the  profits  receives  a  part  of  that  fund  upon 
which  the  creditors  of  the  concern  have  a  right  to  rely 
for  payment,  and  is  therefore  to  be  made  liable  to  losses, 
although  he  may  have  expressly  stipulated  for  exemp- 
tion from  them"  (g).  Grace  v.  Smith  (r)  ;  Waugh 
L*74]  *v.  Carver  (s).  But  in  the  former  of  those 
cases.  Lord  Chief  Justice  Do  Grey,  after  laying  down 
the  rule  of  law  in  the  terms  which  I  have  mentioned, 
proceeds: — "If  anyone  advances  or  lends  money  to  a 
trader,  it  is  lent  on  his  general  personal  security.  It  is 
no  specific  lien  upon  the  profits  of  the  trade,  and  yot 
the  lender  is  generally  interested  in  those  profits;  he  ' 
relies  on  them  for  repayment."  Afterwards  he  says, 
"  I  think  the  true  criterion  is  to  inquire  whether  Smith 
agreed  to  share  the  profits  of  the  trade  with  Robinson, 
or  whether  he  only  relied  on  those  profits  as  a  fund  of 
payment,- — a  -distinction  not  more  nice  than  usually 
occurs  in  questions  of  trade  and  usury.  The  jury  have 
said  that  this  is  not  payable  out  of  the  profits."  So,  in 
the  present  case,  the  jury  have  said  there  was  no  agree- 
ment to  share  the  profits.  This  distinction  has  been 
recognized  in  many  cases,  of  which  it  may  suffice  to 
mention  Dry  v.  Boswell  {t)  and  Benjamin  v.  Porteous 
(u).  And  although,  in  Ex  parte  Hamper  (x),  Lord 
Eldon  said  the  distinction  was  so  thin  that  he  could  not 

(p)3C.  B.  39. 

(q)  In  French  v.   Styringe,  2  C.   B.,  N.   S.  362,   Cresswell,  J., 
said,  "That  has  been  said  ever  since  Waugh  v.  Carver,  and  some 
judges  have  pronounced  it  to  be  a  very  bad  rule." 
(r)  2  W.  Bl.  998. 
(s)  2  H.  Bl.  235. 
h)  1  Camp.  329,  ante,  p.  70. 
■  2  H.  Bl.  590. 
17  Ves.  404. 
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state  it  as  established  upon  due  consideration,  yet  he  Po«  v.  Eyion. 
acted  upon  it  in  that  case;  and  again,  in  Ex  parte 
Watson  {y),  where  he  said,  "  One  who  receives  a  salary 
not  charged  upon  profits — according  to  a  known  though 
nice  distinction — ^is  not  by  that  a  partner."  Xor  does 
it  appear  to  make  any  difference  whether  the  money  is 
received  by  way  of  interest  on  money  lent,  or  wages,  or 
salary  as  agent,  or  commission  on  sales.  And  it  appears 
to  us  that,  in  the  present  case,  the  payment  to  Eyton 
was  in  the  nature  of  commission  on  certain  sales  sup- 
posed to  be  effected  through  his  influence  over  his 
workmen,  and  was  not  sufficient  to  render  him^  as  a 
matter  of  legal  inference,  liable  as  a  partner:  and  in  so 
far  as  it  was  a  question  of  fact,  it  was  disposed  of  by 
the  jury." 

*In  the  following  case  (2)  the  same  question  [*75]  French  t. 
might  have  arisen,  but  was  avoided  by  the  construction  gyring. 
put  upon  the  acts  of  the  parties.  Ttie  plaintiff  was  a 
trainer  of  horses  at  Newmarket ;  defendant  was  a  wine 
merchant  at  Hudderstield.  In  ilarch,  1854,  a  race- 
horse called  Census  was  jointly  purchased  by  plaintiff 
and  C.  C.  afterwards  sold  his  share  to  51,  and  it  was 
agreed  between  plaintiff  and  M.  that  plaintiff  should 
keep  the  horse  for  the  purpose  of  training  him,  and 
should  have  the  entire  control  and  management  of  him; 
that  35.J.  per  week  should  be  allowed  as  the  expenses  of 
his  keep  ;  that  plaintiff  should  pay  the  expenses  of  en- 
tering the  horse  and  conveying  him  to  different  races  ; 
that  each  of  them  should  pay  one-half  of  the  horse's 
keep  and  other  expenses,  and  that  the  winnings  should 
be  equally  divided  between  them.  M.  having  sold  his 
share  of  the  horse  to  defendant,  the  latter  agreed  with 
the  plaintiff  that  he  should  continue  to  keep,  train  and 
manage  him  upon  the  same  terms  as  had  been  agreed 
upon  with  M.  The  horse  was  entered  and  ran  at  sev- 
eral races,  but  never  won  anything,  and  having  broke 
down,  was  sold  for  201.  It  was  held  that,  even  assum- 
ing this  agreement  to  constitute  a  partnership  between 
plaintiff  and  defendant,  the  former  might  recover  from 
the  latter  a  moiety  of  the  disbursements  made  by  him 
on  account  of  the  horse,  as  being  in  the  nature  of  an 
advance  of  capital  for  the  defendant. 

Where,  under  a  contract  of  hiring  and  service,  a 
salary  is  to  be  paid  in  proportion  to  the  profits,  a  court 


(y) 
(2) 


19  Ves.  459. 

French  v.  Styring,  2  C.  B.,  X.  S.  3.57.     See  also  Cox  v.  Dick- 
man  and  BuUm  v.  Sharp,  ante,  p.  62,  note  (m). 
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Bill  for  an  ac-  of  equity  will  entertain  a  bill  for  an  account  of  the  pro- 
count  of  pro-  fits  if  such  account  is  too  complicated  to  be  taken  by  a 
fits  lies  in  j^jj.j  g^^  common  law,  especially  if  the  parties  themselves 
counta  "arT'  ^^''^  agreed  that  accounts  shall  be  rendered  (a).  As  in 
complicated,  the  following  case  :  On  1st  April,  1854,  a  contract  for 
the  conveyance  of  mails  was  entered  into  with  the  Ad- 
ctITcw/'  miJ^alty  by  J.  and  C.  for  the  joint  benefit  of  C,  J.,  M. 
[*76]  and  the  plaintiff,  under  these  *circumstances. 
For  some  time. previously  C,  J.  and  the  plaintiff  were 
in  the  employ  of  E.,  the  proprietor  of  a  newspaper  and 
owner  of  a  despatch  boat  in  connexion  therewith.  0. 
was  a  reporter,  and  afterwards  sub-editor  of  the  paper, 
and  J.  was  captain,  and  the  plaintiff  engineer,  of  the 
dispatch  boat.  About  the  end  of  1853,  C,  J.,  the  plain- 
tiff, and  B.  united  together  to  tender  for  the  contract, 
the  tender  was  sent  in  and  accepted,  and  the  contract 
of  1st  April,  1854,  was  the  result.  By  agreement  dated 
30th  November,  1854,  between  the  plaintiff  of  the  first 
part,  C.  of  the  second  part,  and  M.  of  the  third  part, 
after  referring  to  the  contract  of  1st  April,  and  to  the 
occasion  for  the  services  of  the  plaintiff,  it  was  agreed 
that  subject  as  thereinafter  expressed  the  plaintiff 
should,  during  the  existence  of  the  contract  of  1st 
April,  act  and  be  employed  under  the  direction  or  sub- 
ject to  the  control  of  M.,  or  of  C.  if  M.  should  so  di- 
rect, as  the  superintendent  of  the  engineering  depart- 
ment of  all  steam  ships  or  vessels  engaged  in  the  ser- 
vice or  for  the  purposes  thereinbefore  mentioned,  or 
which  should  otherwise  in  connection  with  the  mail  ex- 
press be  indicated  to  the  plaintiff  by  M.  or  C,  under 
the  direction  of  M. ;  and  it  was  further  agreed  that  the 
plaintiff  should  devote  his  whole  time  to  superintend- 
ing the  engineering  department  of  all  such  steam  ships 
or  vessels  as  aforesaid  under  the  direction  of  M.,  or  0. 
if  M.  should  so  direct,  and  should  obey  the  directions 
of  M.  or  C,  as  the  case  might  be,  in  connexion  with 
the  said  vessels  ;  and  it  was  further  agreed  that  in  re- 
turn and  by  way  of  remuneration  for  his  services  M. 
should  pay  the  plaintiff  the  yearly  sum  of  4501.  by 
equal  quarterly  payments,  and  in  addition  thereto  a 
sum  equivalent  to  101.  per  cent,  on  the  net  profits  and 
earnings,  if  any,  to  be  derived  from  the  vessels  engaged 
in  the  said  mail  and  packet  service  under  the  said  con- 
tract, such  percentage  to  commence  from  1st  April  then 
last,  and  to  be  payable  annually  ;  and  it  was  further 
agreed  that  proper  books  and  accounts  should  be  kept 

(a)  Harrington  v.  Churchward,  29,  L.  J.,  Ch.  521. 
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of  all  pecuniary  transactions  connected  -with  the  Ba,id  HarringtonY. 
vessels  and  service  under  *the  said  contract,  and  [*77]  Ohurchward. 
that  such  accounts  should  be  made  up  annually  on  1st 
April,  and  a  proper  balance-sheet  thereof  should  then  be 
made  out  by  M.  or  C,  and  a  copy  thereof  furnished  as 
soon  as  might  be  to  the  plaintiff,  and  which,  on  being 
verified  by  a  statutory  declaration  of  M.  or  C,  should 
be  binding  and  conclusive  upon  the  plaintiff.  It  was 
further  agreed  that  in  case  of  complaint  by  M.  or  C. 
that  the  plaintiff  had  neglected  his  duties  or  otherwise 
misconducted  himself,  the  matter  should,  in  case  M.  or 
C.  should  think  fit,  be  referred  to  an  arbitrator  therein 
named,  and  in  case  he  should  decide  that  the  conduct 
of  the  plaintiff  merited  dismissal,  the  plaintiff  should 
immediately  thereupon  cease  to  act  as  superintending 
engineer  and  lose  all  right  to  salary  and  percentage. 
In  1855  a  fresh  but  similar  contract  with  the  Admiralty 
was  made  by  C,  to  continue  in  force  till  June,  1863, 
and  to  be  then  determinable  in  manner  provided  by  the 
first  contract,  which  was  to  be  considered  as  annulled. 
During  the  second  contract  C.  entered  into  a  contract 
with  the  French  government  for  the  conveyance  of 
French  mails,  and  used  therein  some  of  the  vessels 
used  for  the  English  mails.  Passengers  and  parcels 
were  also  carried,  and  profits  realized.  Plaintiff  was 
superintending  engineer  of  all  the  vessels  until  1858, 
when,  in  consequence  of  differences  between  the  par- 
ties, C. ,  who,  by  arrangement  with  M.  had  taken  upon 
himself  the  entire  performance  of  the  contracts,  gave 
him  notice  of  his  intention  to  determine  the  plaintiff's 
hiring  and  engagement  on  1st  April  then  next,  or  at  the 
expiration  of  the  current  year  of  his  said  hiring,  which 
should  first  happen  not  less  than  three  months  after 
that  notice.  The  plaintiff  thereon  filed  hie  bill  against 
C,  J.  and  M.,  claiming  either  to  be  a  partner  in  the 
undertaking,  or  to  be  entitled,  in  addition  to  his  salary 
of  450^.  a  year,  to  10/.  per  cent,  upon  the  whole  pro- 
fits of  the  concern.  It  was  held  by  Wood,  V.-C,  to  be 
so  clearly  a  contract  of  hiring  and  service  that  he  did 
not  hear  the  defendant's  counsel  on  *that  part  of  [*78] 
the  case  :  and  it  was  also  held,  that  the  plaintiff  had  a 
right  to  file  a  bill  for  an  account  of  the  profits,  not  in 
the  shape  of  discovery,  but  under  the  clause  contained 
in  the  agreement  providing  that  proper  accounts  should 
be  made  out  annually,  which  had  never  been  done. 

But  if  the  contract  on  the  part  of  the  n>aster  is  only  Butnotwhere 
to  pay  a  certain  commission,  a  bill  in  equity  for  an  ac-  contract 
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merely  for      count  will  not  lie  :  the  remedy  of  the  servant  is  by  ac- 

commission.    tion  at  law. 

Smifh  V  I^  ^  c^^®  (^)  tlierefore  where  a  mercantile  firm  em- 

Lcmtux.  ployed  the  plaintiff  as  their  traveller  tinder  an  agree- 
ment that  he  should  receive  a  commission  of  11.  10s. 
per  cent,  and  an  allowance  of  3Z.  10s.  per  cent,  on  all 
orders  received  from  his  friends  ;  and,  disputes  having 
arisen,  the  plaintiff  filed  his  bill  for  an  account  of  this 
commission  and  allowance  :  it  was  held  by  the  Lords 
Justices  (reversing  a  decision  of  Wood,  V.-C),  that  as 
the  case  was  merely  one  of  contract  to  pay  a  certain 
commission  the  proper  remedy  was  by  action  at  law, 
and  the  bill  was  dismissed  with  costs. 

Apprentice  or  Servant. 

Wliether  the       Another  question,  which  was  formerly  of  more  im- 

contract  is      portance  than  it  is  at  the  present  day  (c),  though  even 

one  of  ap-       now  it  may  often  arise,  is  whether  the  agreement  into 

lirenticeship,  -^j^jch.  the  parties  have  entered  was  intended  to  create 

and  service     *^®   relationship  of   master  and  apprentice,  or  master 

and  servant  (d).     In  deciding  this  point  more  attention 

[*79]  is  *now  paid  to  the  main  object  of   the  parties 

than  to  the  language  used  by  them  (e).     Formerly  it 

was  held  that  unless  the  word  "apprentice"  was  used, 

the  contract  might  be   considered   one   of  hiring  and 

service  (/).     But  the  cases  in  which  that  doctrine  was 

laid   down  and  upheld  have  long  been  overruled  {g), 

and  each  case  is  now  held  to  depend  upon  its  own  par- 

(S)  Smith  V.  Leveaux,  33  L.  J.,  Ch.  197;  9  Law  T.,  N.  S.  167. 
And  see  Turney  v.  Bayley,  33  L.  J.,  Ch.  499,  as  to  the  right  of  a 
foreman  claiming  one-sixth  of  profits  to  the  production  of  his 
master's  books. 

(c)  Now  that  settlement  by  hiring  and  service  is  abolished, 
ante,  p.  2,  note  (6).  One  great  difference  between  an  apprentice 
and  a  servant  is  that  the  latter  may  be  dismissed  for  misconduct, 
whilst  the  former  may  not  in  general.  See  Winstone  v.  Lynn,  1 
B.  &  C.  460;  Wise  v.  Wilson,  1  Carr.  &  K.  662;  Phillips  v,  Uift,  4 
H.  &  N.  168.  But  where  the  contract  of  apprenticeship  con- 
tained the  following  proviso,  "Provided  always  that  he  obeys  all 
commands  and  gives  his  service  entirely  to  the  business  during 
office  hours,"  it  was  held  that  an  apprentie  might  be  dismissed 
for  habitual  neglect  of  his  duties,  Westwick  v.  Tlieodor,  44  L.  J., 
Q.  B.  110. 

(d)  See  further  on  this  point.  Bum's  Justice,  tit.  "Poor" 
(30th  ed.),  pp.  204,  450,  &c. 

(e)  R.  V.  Nether  Knwtsford,  1  B  &  Ad.  730. 

If)  B.  V.  Little  Bolton,  2  Bott,  316;  B.  v.  Ecelestm,  2  East,  298. 

[g)  B.  V.  Bainham,  1  East,  531;  B.  v.  Laindon,  8  T.  E.  379; 
B.  V.  Crediton,  2  B.  &  Ad.  493;  B.  v.  Great  Wishford,  4  A.  &  E. 
223. 
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ticular  circumstances  (h).  If  the  parties  appear  to  depends  on 
have  contemplated  the  relation  of  master  and  appren-  the  intention 
tice,  then  the  contract  must  be  considered  as  one  of  of  the  parties. 
apprenticeship  (i),  and  if  it  be  an  imperfect  appren- 
ticeship it  cannot  be  treated  as  a  contract  of  hiring  and 
service.  If,  on  the  other  hand,  it  appear  that  the 
parties  contemplated  the  relation  of  master  and  serv- 
ant, then  it  must  be  deemed  a  contract  of  hiring  and 
service  (fc).  Where  teaching  and  learning  appear  to 
be  the  primary  object  of  the  parties,  then,  although 
work  is  to  be  done  for  the  master,  the  contract  is  to  be 
considered  as  one  of  apprenticeship.  But  if  working 
for  the  master  appear  to  be  the  primary  object,  and 
teaching  and  learning  the  master's  trade  a  mere  sec- 
ondary consideration,  the  existence  of  a  stipulation  by 
the  master  to  teach,  and  a  corresponding  stipulation  by 
the  servant  to  learn,  the  master's  trade,  will  not  alone 
prevent  the  contract  from  being  considered  one  of 
hiring  and  service  (l).  And  if  a  man  is  in  fact  a  mere 
workman,  and  not  bound  by  apprenticeship  indenture, 
his  being  called  an  apprentice  by  the  usage  of  trade 
and  receiving  less  wages  for  seven  years  than  ordinary 
workmen,  will  not  make  him  an  apprentice,  so  as 
*to  exempt  him  from  the  operation  of  statutes  [*80] 
merely  applicable  to  workmen  (m). 

Tenant  oe  Servant. 

Where  a  servant  occupies  premises  belonging  to  his  Tenant  or 

master,  as    where   a   coachman  occupies  rooms  over  a  servant. 

stable,  or  a  gardener  an   outhouse,  or  a  gatekeeper  a 

lodge  in  the  park,  or  a  porter  a  lodge  at  the  park  gate.  Servant  oc- 

and  has  on  that  account   less  wages,  his  occupation  is  cupying 

in  law  the  occupation  of  his   master  (n).     And   such  premises  be- 
^  ^   '  longing  to 

(7*)  B.  V.  King's  Lynn,  6  B.  &  C.  99;  B.  v.  Edingale,  10  B.  &  C. 
739;  B.  V.  NoHhowram,  9  Q.  B.  24. 

{i)  B.  V.  Bilborough,  1  B.  &  Aid.  115;  B.  v.  Crediton,  2  B.  & 
Ad.  493;  B.  v.  Newton,  1  A.  &  E.  238;  B.  v.  Great  Wishford,  4  A. 
&  E.  216;  B.  v.  Ightham,  4  A.  &  E.  937;  B.  v.  Northowram,  9  Q. 
B.  24. 

(fc)  Per  Bayley,  J.,  in  B.  v.  King's  Lynn,  6  B.  &  C.  99;  see  B. 
V.  Great  Wishford,  4  A.  &  E.  222,  and  B.  y. NoHhowram,  9  Q. 
B.  24. 

(I)  B.  V.  Crediton,  2  B.  &  Ad.  497;  B.  v.  Billinghay,  5  A.  &  E. 
676;  B.  V.  NoHhowram,  9  Q.  B.  24. 

(m)  Hamilton  v.  Outram,  17  Pras.  M.  &  McP.  798. 

(»)  BeHieY.  Beaumont,  16  East,  34;  B.  v.  Stock,  2  Taunt.  329;  < 

B.  V.  Bees  ,  7  C.  &  P.  568;  B.  v.  Ashley,  1  C.  &  K.  198;  St.  Anne 
V.  Linmean  Society,  3  E.  &  B.  793;  and  see  Cases  of  Burglary  1, 
Russ.  on  Cr.  810.     See  also  Wright  v.  Stewart,  29  L.  J.,  Q.  B.  161. 
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hia  master  servants,  when  dismissed  from  the  service,  have  no 
does  not  right  to  continue  in  the  occupation  of  their  houses  as 
occupy  as  tenants,  nor  are  they  entitled  to  notice  to  quit  (o). 
tenant,  -^^^   ^^^   ^^^^   entitled   de  jure  to  a  reasonable  time 

allowed  them   for  the  removal  of  their  furniture,  &c. 
But  if  they  go  on  simply  for  that  purpose,  and  do  not 
remain  an  unreasonable  time,  or  exclude  their  master, 
they  could  perhaps  not  be  treated  as  trespassers  (p). 
So,  under  the  law  of   settlement,  the  occupation  of  a 
tenement  connected  with  and  ancillary  to  the  service, 
would   not   confer   a   settlement,  though   it   would  if 
wholly   unconnected   therewith  (q).     Aid  a  Wesleyan 
minister,  who  occupies   a  house  rented  by  the  circuit 
stewards,  does  not  thereby  gain  a  settlement  by  renting 
a  tenement,  he  being  in  the  position  of   servant  to  the 
r  is  he        [*81]  circuit  stewards  (r).     So  a  *servant  at  an  annual 
liable  to  poor  salary,  who  resided  in  two  rooms  within  the  walls  of  a 
rates,  lighthouse  to  take  care  of  the  light,  was  held  not  liable 

to  be  rated  as  occupier,  his  occupation  being  that  of  his 
master  (s).     But  a  servant  was  held  liable  to  poor  rate 
who  took  a  house  not  belonging  to  his  master,  although 
his  master  paid  the  rent  {t). 
alified       Upon  similar  principles,  it  has  been  held  that  a  ser- 
to  be  over-      vant  who  occupies  a  tenement  of  his  master  in  part  pay- 
seer,  ment  of  his  services,  and  as  subservient  to,  and  neces- 
sary for,  the  performance  thereof,  and  not  merely  as 
a  matter  of  convenience,  is  not  a  "substantial  house- 
holder "  within  43  Eliz.  c.  2,  s.  1,  so  as  to  be  appointed 
overseer  (u). 
MavJiew  v  Where  S.,  a  brewer,  by  an  agreement,  reciting  that 
Suttie.            he  was  in   possession   of   a   messuage    and  premises, 

(o)  Mayhew  v.  Sutile,  4  E.  &  B.  347,  and  White  v.  Bailei/,  30  L. 
J.,  C.  P.  253;  post,  p.  83. 

{p)  Doe  V.  M'Kaeg,  10  B.  &  C.  721.  See  as  to  turning  a  ser- 
vant's goods  out  of  a  house  occupied  by  him  as  servant,  Lake  v. 
Campbell,  5  Law  T.,  N.  S.  582.  As  to  recovering  possession  of 
small  tenements,  see  1  &  2  Vict.  c.  74;  of  school  houses,  &c.,  23 
&  24  Vict.  c.  136,  ss.  13,  14. 

(g)  S.  V.  Seaeroft,  2  M.  &  S.  472;  B.  v.  Minster,  3  M.  &  S.  276; 
B.  v.  Cheshunt,  1  B.  &  Aid.  473;  B.  v.  Ikem,  2  A.  &  E.  147;  B.  v. 
Terrott,  3  East,  506;  B.  v.  JPonsonby,  3  Q.  B.  14;  and  cas.  cit. 
Archbold's  Poor  Law,  574. 

(r)  B.  v.  Tiverton,  30  L.  J.,  M.  C.  79.  That  the  interest  of 
such  an  occupant  is  determinable  by  a  demand  of  possession. 
See  Doe  v.  Jon^s,  10  B.  &  C.  718;  Berry  v.  Shipway,  28  L.  J.,  Ch. 
660. 

(«)  B.  V.  Tynemouth,  12  East,  46.  See  also  B.  v.  Meld,  5  T.  R. 
587;  5  A.  &  E.  8. 

(t)  B.  V.  Lynn,  8  A.  &  E.  379;  B.  v.  Bishopton,  9  A.  &  E.  824. 

[u)  B  V.  Spurrell ,  35  L.  J.,  M.  C.  74  ;  L.  E.,  1  Q.  B.  72.     See 
the  converse  case,  B  v.  Sail,  1  B.  &  C.  123. 
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whereon  the  sale  of  beer  and  porter  had  been  for  some  Brewer's 
time  last  past  and  then  was  carried  on  and  conducted  servant  in 
by  U.  for  and  on  S.'s  account,  agreed  that  M.  might  ^eershop  not 
from  the  date  of  the  agreement  enter  into  and  upon  the  *  *^^^^^- 
said  premises,  and  carry  on  and  conduct  thereon  such 
trade  or  business  for  S.  in  the  place  and  stead,  in  the 
same  manner,  and  with  and  upon  the  same  privileges 
and  terms  as  U.  had  theretofore  done,  until  the  agree- 
ment should  be  determined  and  put  an  end  to  by  one 
month's  notice  on  either  side  ;  and  the  agreement  also 
contained  stipulations  that  M.  should  take  all  his  beer 
from  S.,  and  not  part  with  the  trade  or  premises  with- 
out S.'s  consent,  and  on  receiving  notice  to  put  an  end 
to  the  agreement  should  quietly  give  up  possession  of 
the  premises,  trade  fixtures,  &c.,  without  requiring  any 
payment  from  S. :  it  was  held  both  by  the  Queen's 
Bench  and  the  Exchequer  Chamber  to  be  abundantly 
clear  that  there  was  no  relation  between  the  parties  but 
that  of  master  and  servant,  and  that  M.  could  not 
maintain  trespass  against  S.  for  entering  without  a 
month's  notice,  as  he  had  no  *such  possession  as  [*82] 
would  enable  him  to  maintain  such  action  (x). 

The  plaintiff  was  manager  and  agent  of  the  Sweden-  j^j^ife  v 
borg  Society,  and  the  defendants  were  six  of  the  com-  Bailey. 
mitte  of  the  society,  which  was  established  for  the  pur-  Manager  of  a 
pose  of  printing  and  publishing  the  works  of  Emanuel  society  al- 
Swedenborg.     The  society  having  resolved  to  purchase  ^°'^^^  *°  o°" 
a  house  and  establish  a  library  and  reading-room  for  the  nottenaS 
use  of  members,  and  a  shop  at  which  their  publications 
might  be  stored,  published  and  sold,  advertised  for  a 
librarian    and    storekeeper ;    and    a    committee,    who 
were  the  governing  body  of  the  society,  on  6th  July, 
1854,    resolved,    ''That   the   person   to   be   appointed 
should  have  premises,  rent  and  tax  free,  in  a  good  situ- 
ation.    That  35  per  cent,  should  be  allowed  to  the  store- 
keeper on  all  books  sold  out  of  shop,  but  not  on  dona- 
tions or  half  subscriptions  ;  he  making  such  arrange- 
ments with  booksellers,  agents  of  the  society,  as  the 
committee  should  from  time  to  time  determine.     To 
carry  on  a  retail  business  in  other  new  church  works 
and  general  literature  for  his  own  benefit,     The  com- 
mittee  to   guarantee   IWl.    for   the  first   year."     The 
plaintiff  offered  himself  for  the  situation  ;  and,  at  a 
meeting  of  the  committee  held  on  13th  July,  1854,  it 
was  resolved,  "That  Mr.  White,  of  Glasgow,  be  elected 
the  storekeeper  and  agent,  on  the  general  terms  men- 

(x)  Mayhew  v.  Buttle,  4  E.  &  B.  347. 
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White  V.         tioned  in  the  resolution  passed  at  the  preceding  meet- 
Bailey.  jng  of  the  6th,  with  such  modifications  as  may  be  mutu- 

ally agreed  upon,  and  that  he  be  requested  to  meet  the 
committee  as  early  as  possible  to  arrange  the  final 
terms,  and  to  assist  in  looking  for  a  proper  house." 
The  plaintiff  was  accordingly  appointed,  and  re- ap- 
pointed from  year  to  year  with  slight  variations.  The 
minute  of  his  re-appointment  in  1857  was  in  these 
terms  : — "  That  Mr.  White  be  manager  for  the  ensuing 
year,  at  a  salary  of  75Z.  a  year,  and  six  months'  notice 
of  separation  on  either  side."  In  1855  the  society  pur- 
chased a  house  which  was  assigned  to  trustees  for  them. 
[*83J  On  taking  possession,  the  ground  *flbor  was  used 
as  a  shop  or  warehouse,  the  first  floor  as  a  library  and 
reading-room,  and  the  upper  rooms  were  occupied  by 
the  plaintiff,  by  permission  of  the  society.  Above  the 
door  of  the  shop  there  was  painted  in  large  letters, 
the  plaintiff  forcibly  re-entered.  Proceedings  were  then 
"Swedenborg  Society,"  and  on  the  posts,  "William 
White,  bookseller  and  publisher."  The  plaintiff  occu- 
pied the  premises  and  carried  on  his  business  there. 
Disputes  arose  among  the  members  of  the  society,  in 
which  the  plaintiff  was  involved.  Resolutions  were 
passed  and  rescinded  ;  and  finally,  at  a  meeting  of  the 
committee,  at  which  the  plaintiff  was  present,  it  was 
resolved,  "  That  Mr.  White  be  now  dismissed,  and  that 
he  be  required  forthwith  to  quit  the  society's  house  in 
B.  Street,  and  to  remove  his  own  stock  and  property." 
Thereupon  formal  notice  in  writing  was  given  to  the 
plaintiff'  of  such  dismissal  and  to  quit  the  premises,  and 
posession  was  taken  and  kept  till  2(3th  November,  when 
taken  against  him  in  Chancery,  and  an  injunction 
obtained,  under  which  he  was  obliged  to  give  up  pos- 
session ;  and  he  then  brought  an  action  of  trespass  for 
the  taking  and  retaining  possession  previous  to  26th 
November.  But  he  was  nonsuited,  as  he  was  a  servant 
only,  and  his  occupation  was  the  possession  of  the 
society,  and  the  nonsuit  was  afterwards  upheld  by  the 
Court;  Erie,  C.  J.,  observing,  "The  distinction  is  ex- 
tremely important  between  granting  an  estate  to  a  per- 
son and  the  case  where  the  owner  of  the  premises 
places  him  in  the  premises  for  the  purpose  of  enabling 
him  to  perform  the  duty  which  he  is  employed  to  do. 
In  the  latter  case  he  has  no  estate" (y). 

A  servant  who  has  been  put  into  possession   of   a 
house  or  other  premises  by  his  master  cannot  of  course 

(y)   White  v.  Bailey,  30  L.  J.,  C.  P.  253. 
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dispute   hia   master's   title,  nor  that   of   his   master's  Servant  can- 
devisee  (z).     If  he  wish  to  do  so  he  must  lii-st  give  up  not  dispute 
possef=sioil   (a).  master's 

*Oificers  and  servants  of  government  who  are  [*84]  ^     ' 
permitted  to  occupy   houses  belonging  to  government  servantsper- 
as  part  remuneration  for  their  services  may  be  con-  miffed  to  oc- 
sidered  as  occupying  as  tenants  within  the  Eeform  Act,  cupy  houses 
2  Will.  4,  c.  45,  s.  27,  but  not  if  they  are  required  to  ^-^^^^^  °^ 
occupy  them  with  a  view  to  the  more  efficient  perform-  titled  to  vote- 
ance  of  their  duties  (b).  ^^^  ^^^  if  „.' 

But  a  hall-keeper  to  the  guildhall  of  a  borough  who  gMiredtodoso. 
occupied  a  house  (communicating  with  a  yard  at  the  Hall-keeper 
back  of  the  guildhall)  which  was  originally  built  as  a  to  guildhall 
residence   for  and   was  always  occupied   by  the  hall-  of  a 'borough 
keeper  for  the  time  being,  who  was  elected  annually,  ^  ^g^g. 
and  had  exclusive  control  of  the  house,  and  paid  rates 
and  taxes,  but  no  rentf  his  occupation  being  considered 
as  part  payment  for  his  services,  and  being  necessary 
for  the  due  discharge  of  his  duties,  was  held  to  occupy 
as  servant  and  not  as  tenant,  and  therefore  not  entitled 
to  a  vote  (c). 

And  it  has  been  held  that  one  of  the  six  preachers  of  nor  preacher 
Canterbury  Cathedral,  who  had  a  stipend  of  32^.  a  year,  of  Canterbury 
in  lieu  of  20l.  a  year  and  a  house,  and  held  his  office  Cathedral, 
during  good  behaviour,  is  not  entitled  to  a  county  vote, 
he  being  merely  in  the  position  of  a  servant  (d). 

General  Hiring,  Yearly  Hiring,  Etc. 

Where  no  time  is  limited  either  expressly  or  by  im-  j^  general 
plication  for  the  duration  of  a  contract  of  hiring  and  hiring  is  a 
service,  the  hiring  is  considered  as  a  general  hiring,  hiring  for  a 
and  in  point  of  law  a  hiring  for  a  year  (e).     This  rule  y^"''^- 
was  applicable  to  all  contracts  of  hiring  and  service, 
whether  written  (/)  or  unwritten,  whether  express  or 

(z)  Doe  V.  Birchmore,  9  A.  &  E.  662.  This  rule  does  not 
merely  apply  to  ejectment;  Delaney  v.  Fox,  2  C.  B.,  N.  S.  768. 

(a)  Doe  V.  Baytup,  3  A.  &  E.  188;  Doe  v.  Birchmore,  ubi  supra. 

(J)  Hughes  v.  Chatham,  5  M.  &  G.  54;  Dolaon  v.  Jones,  ibid. 
112;  Bridgewater  v.  Durant,  31  L.  J.,  C.  P.  46. 

(c)  Clarke  Y.  Bury  St.  Edmunds,  1  C.  B.,  N.  S.  23;  26  L.  J., 
C.  P.  12.  See  now  The  Representations  of  the  People  Act,  1884, 
48  &  49,  Vict.  c.  3,  s.  3. 

(d)  Hall  V.  Lewis,  31  L.  J.    M.  C.  45. 

(e)  Co.  Litt.  42  b;  Fawcett  v.  Cash,  5  B.  &  Ad.  904;  Lilly  v. 
Elwin,  11  Q.  B.  742.  There  is  scarcely  a  case  upon  the  subject 
of  settlement  by  hiring  and  service  in  which  this  rule  is  not  ad- 
mitted; and  it  is  never  denied  in  any  one  of  them. 

(/)  See  Elderton  v.  Emmens,  4  C.  B.  479;  6  C.  B.  175, 176;  13  C. 
B.  495. 
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But  the  rule 
only  applies 
where  there 
has  been  a 
contract  of 
hiring,  either 
express  or 
implied. 
Bayley  v. 
Bimmell. 


"When  con- 
tract cannot 
be  implied. 


implied,  and  whatever  be  the  nature  of  the  service;  and 
[*85]  is  not  confined  to  servants  *in  husbandry,  but 
extends  also  to  domestic  (gf)  and  other  servants,  such 
as  clerks  and  others  (h).  But  it  is  not  an  inflexible 
rule,  and  does  not  apply  v?here  the  contract  contains 
stipulations  inconsistent  with  the  application  of  it,  or 
where  from  some  well-known  custom  upon  the  subject 
the  parties  may  be  considered  to  have  contracted  with 
reference  to  such  custom,  and  thus  to  have  excluded  its 
application  (i).  And  as  we  shall  presently  see,  a 
yearly  hiring  may  in  general  be  terminated  by  giving 
the  customary  notice. 

Nor  does  the  rule  apply  to  cases  in  which  there  has 
been  a  service,  but  no  contract  of  hiring,  and  no  cir- 
cumstances from  which  a  contract  can  be  implied  {k). 
And  therefore  where  (T)  an  assistant-surgeon  brought 
an  action  against  his  employer  for  the  amount  of  salary 
due  to  him,  and  no  specific  contract  of  hiring  was 
proved,  but  evidence  was  given  of  the  service,  and  it 
appeared  that  after  the  plaintiff  had  been  some  time  in 
the  defendant's  service  he  was  taken  ill  and  went  to 
the  hospital,  and  never  returned  nor  was  asked  to  re- 
turn to  his  employment,  and  that  he  had  been  paid  dif- 
ferent sums  of  money,  but  not  at  any  fixed  or  definite 
periods  :  although  it  was  contended  on  the  part  of  the 
defendant  that  the  evidence  showed  a  yearly  hiring, 
and  therefore  that  the  plaintiff,  having  left  his  situa- 
tion before  the  end  of  the  year,  could  not  recover  any 
part  of  his  salary,  yet  it  was  held  that  there  was  no 
evidence  to  show  a  hiring  for  a  year,  and  the  plaintiff 
recovered  for  the  time  he  had  actually  served. 

And  a  contract  of  hiring  cannot  be  presumed  where 
the  circumstances  tend  rather  to  rebut  such  a  presump- 
tion, as  where  paupers  have  been  taken  to  live  with  their 
[*86]  relatives  *or  others  out  of  charity  (m),  or  where 
the  agreement  was  for  cohabitation  and  not  merely  for 
service  («.). 

But  where  there  has  been  a  service  for  more  than  a 


See  R.  V.  Worfield,  5  T.  R.  506. 
Hutman  v.  Bulnois,  2  C.  &  P.  511. 

ii)  Baxter  v.  Nurse,  6  M.  &  G.  935;  and  see  post,  p.  86. 

lie)  As  there  were  in  Beeston  v.  Collyer,  4  Bing.  313. 

[l)  Bayley  v.  Simmell,  1  M.  &  W.  506;  and  see  Broxlmm  v.  Wag- 
staffe,  5  Jurist,  845. 

(m)  B  V.  Pitminster,  2  Bott,  269;  B.  v.  Weyhill,  2  Bott,  271; 
Burr.  S.  C.  491 ;  1  W.  Bl.  206.  B.  v.  Stokesley,  6  T.  K.  757  ;  B. 
v.  Bickinghall,  7  East,  373 ;  B.  v.  Sow,  1  B.  &  Aid.  178. 

(m)  B.  V.  Nortliwing field,  1  B.  &.  AM  912;  Brudshaw  v.  Savward, 
Carr.  &  M.  591. 
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year,  and  wages  paid  without  any  express  contract  of  "WTiere  ser- 
hiring,  it  may  be  presumed  that  such  service  was  under  vice  per- 
a  contract  for  a  yearly  hiring  (o).  formed  con- 

And  so  where  there  has  clearly  been  a  contract,  but  sumed^^" 
not  for  any  definite  time,  a  yearly  hiring  may  be  infer-  -v^here  con- 
red  (p),   and  slight   circumstances,  such  as  an  agree-  tract  for  in- 
ment  to  find  clothes  (g),  will  strengthen  that  inference,  definite  time 
And,  if  the  bargain  be  originally  made  for  an  entire  y<""''2'  firing 
year,  but  there  is  also  a  provision  that  in  a  given  event,  5,^'^*!'.°!^ 
it  shall  be  competent  to  the  parties,  or  either  of  them,  ij°^g  ^°^^ 
to  put  an  end  to  or  suspend  the  service  for  a  part  of 
the  year,  the  mere  existence  of  this  condition  will  not 
render  it  the  less  a  hiring  for  a  year  ;  a  conditional 
hiring  being  the  same,  for  most  purposes,  as  an  absolute 
hiring  until  the  condition  is  acted  upon  (r). 

And  this  presumption,  that  a  general  hiring  is  a  hir-  Presumption 
ing  for   a  year,  may-  be  greatly  strengthened,  where  of  yearly 
there  appears  to  be  some  general  custom  applicable  to  ^^^S  ™ay 
the  particular  trade,  business  or  occupation  in  which  gned'bv  cua- 
the  servant  is  engaged  to  hire  such  servants  by  the  tom- 
year,  and  evidence  of  such  custom  is  always  admis-  Baxter  v. 
sible  (s).     Thus,  where  (t)  the  plaintiff  was  engaged  by  Nurse. 
the  defendant,  at  a  *weeMy  salary,  to  edit  a  new  [*87] 
perodical  publication,  evidence  was  admitted,  on  the 
part  of  the  plaintiff,  to  show  that  it  was  the  custom,  in 
the  case  of  editors  and  other  persons  regularly  em- 
ployed on  newspapers,  to  engage  them  for  the  whole 
year.     But  as  it  did  not  appear  that  the  custom  ap- 
plied to  new  publications,  the  jury  found  a  verdict  for 
the  defendant,  on  the  ground  that  the  plaintiff  was  not 
hired  for  a  year,  and  an  application  for  a  new  trial  was 
refused  (m). 

The  presumption  that  a  general  hiring  is  a  yearly 
hiring  cannot,  however,  be  made  where  it  is  excluded 

(o)  B.  v.  Lyth,  5  T.  E.  327 ;  B.  v.  Long  Wltatton,  5  T.  E.  447 ; 
B.  V.  Pendleton,  15  East,  449  ;  see  B.  v.  St.  Martin,  Leicester,  8  B. 
&  C.  677. 

(p)  B.  V.  Maeclesfleld,  3  T.  E.  76 ;  B.  v.  Ardington,  1  A.  &  E. 
260  ;  B.  V.  Newton,  10  B.  &  C.  838. 

(q)  B.  V.  Worfield,  5  T.  E.  506. 

(?•)  B.  v.  Byker,  2  B.  &  C.  114 ;  B.  r.  Otsett  cum  Oawthorpe,  4  B. 
&  Ad.  216 ;  B.  v.  St.  Helen's,  Auckland,  4  B.  &  Ad.  718  ;  B.  v. 
Walboitle,  9  Q.  B.  248  ;  B.  v.  Sandhurst,  7  B.  &  C.  557  ;  and  see 
B.  V.  Herstmonceaux,  7  B.  &  C.  551. 

(s)  It  must  be  proved  by  instances,  and  cannot  be  supported 
by  evidence  of  opinion  merely,  Cunningham  v.  Fonblanque,  6  C. 
&  P.  44. 

(t)  Baxter  v.  Nurse,  1  Carr.  &K.  10;  and  see  Soleroftv.  Barher, 
1  C.  &  K.  4. 

(m)  6  M.  &  G.  638 ;  and  see  Williams  v.  Birne,  7  A.  &.  E.  177. 
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"When  ex-  by  the  terms  of  the  contract.  If  either  party,  for  in- 
cluded by  stance,  is  at  liberty  to  determine  the  service  at  any 
terms  of  con-  ^j^q^  ^j^g  firing  cannot  be  considered  yearly  hiring  (a;), 
tract.  Q^  jj  ^j^g  hiring  be  expressly  for  less  than  a  year  {y), 

although  done  purposely  to  avoid  the  consequences  of 
a  yearly  hiring  (z).  Or  if  the  master  have  not  the  en- 
tire control  of  the  servant  during  the  year,  although  he 
pay  the  servant  yearly  wages,  as  if  the  servant  is  at 
liberty,  vrhen  not  engaged  for  his  master,  to  v?ork  for 
other  people  (a). 
Job-work  ^^  ^^  *^®  agreement  be  to  do  work  by  the  job,  as  to 

make  70,000  bricks  at  a  certain  price,  this  cannot  be 
considered  a  yearly  hiring,  for  although  the  job  may 
last  beyond  the  year,  it  does  not  necessarily  last  so 
long  (h).  So  of  hiring  to  work  by  the  piece  or  gross  (c). 
Piece-work.  But  if  the  hiring  be  for  a  year,  a  mere  stipulation  for 
payment  by  piece-work  will  not  render  it  less  a  yearly 
hiring  (d). 
Cases  of  [*88]  *Aud  so  if  any  portion  of  the  year,  however 

exceptive  short,  is  excepted  during  which  the  servant  is  not  un- 
liiring.  der   his  master's  control,  whether  that   exception   be 

expressed  or  by  necessary  implication  from  the  terms 
used  (e),  the  hiring  cannot  be  considered  a  hiring 
for  a  year,  so  as  to  confer  a  settlement,  although  the 
contract  be  for  a  year's  service,  subject  to  such  ex- 
ceptions. Thus,  where  a  man  was  hired  for  a  year, 
with  liberty  to  let  himself  for  the  harvest  month  to 
any  other  person  (/),  it  was  held  that  he  could  not 
gain  a  settlement  by  service  under  such  a  hiring.  So, 
where  the  servant  agreed  for  liberty  to  be  absent 
eleven  days  during  sheep-shearing  season  (g) ;  or  dur- 


(x)  B.  V.  Greed  Bowden,  7  B.  &  C.  249,  et  cas.  cit.  ib. 
■    ly)  Dunaford  v.  Bidgwick,  2  Salk.  535;  B.  v.  Standon  Massey, 
10  East,  576.     But  a  hiring  from  Whitsuntide  to  Whisuntide, 
although  less  than  365  days,  was  held  sufficient  hiring  for  a  year 
to  confer  a  settlement;  B.  v.  Ulverstone,  7  T.  E.  564. 

(z)  B.  V.  Mursley,  1  T.  E.  694;  B.  v.  Coggeshall,  6  M.  &  S.  264; 

(k)  B.  V.  Polesworth,  2  B.  &  C.  715;  B.  r.  Lydd,  2  B.  &  C.  754;  B. 
V.  KillingJiolme,  10  B.  &  C.  802.  But  if  the  master  have  the  en- 
tire control  during  the  year,  it  is  no  objection  that  it  is  given  him 
by  several  contracts;  B.  v.  Bavensionedale,  12  A.  &  E.  73. 

(b)  B.  V.  Woodhurst,  1  B.  &  Aid.  325. 

Ic)  Trinity  v.  St.  Peter's  in  Dorchester,  1  W.  Bl.  443. 

(d)  King's  Norton  v.  Cambden,  2  Str.  1139;  B.  v.  Birmingham, 
Cald.  77;  Doug.  333: 

(e)  B.  V.  Gateshead,  2  B.  &  C.  117  n,  as  explained  in  B.  v.  St. 
Helen's,  Auckland,  4  B.  &  Ad.  726;  and  see  B.  v.  Wolbottle.  9  O. 

B.  259.  '  '      ^ 
(/)  B.  V.  Bishop's  Hatfield,  2Bott,  211;  B.  v.  Althome,  2  B.  & 

C.  112.  ' 
{g)  B.  V.  Empingham,  2  Bott,  217;  Burr.  S.  C.  791. 
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ing  the  sheep-shearing  seasqn  (h);  or  to  work  sSear- 
man's  hours  and  be  at  liberty  at  all  other  times  (i) ;  or 
as  a  colt  shearman,  to  work  twelve  hours  each  day  (fc) ; 
or  where  the  hiring  was  for  a  year  from  Michaelmas, 
to  go  away  a  month  at  harvest,  and  make  up  the  time 
after  Michaelmas  (l) ;  or  where  a  bricklayer  hired  him- 
self for  three  years,  but  he  was  to  work  only  during 
certain  hours  each  day  (m),  and  in  case  of  frost  was  to 
have  no  wages,  but  to  be  at  liberty  to  serve  another  mas- 
ter (w) ;  or  where  pay  Saturdays  and  Sundays  were  ex- 
cluded from  the  days  on  which  the  servant  was  to 
work  (o);  or  Sundays  only,  for  a  hired  servant  is  al- 
ways under  the  government,  discipline  and  control  of 
the  master,  even  on  Sundays  (p);  or  where  it  was 
agreed  that  the  servant  should  have  a  holiday  to  go  to 
his  feast  (q);  or  a  pensioner  two  days  in  each  half  year 
to  go  *for  his  pension  (r) ;  or  where  there  was  a  [*89] 
stipulation  that  each  man  should  on  each  working  day  do 
a  full  day's  work,  and  that  he  should  not  leave  the  pit 
till  that  work  was  completed,  or  should  forfeit  2s.  6d. ; 
as  it  was,  therefore,  stipulated  by  implication  that  the 
men  were  not  to  be  under  the  control  of  the  master  on 
days  which  were  not  working  days,  nor  on  any  day  as 
soon  as  the  day's  work  was  completed  (s). 

Upon  the  same  principle  it  was  also  held,  that  if  the  Hours  of 
hours  of  working  were  limited,  the  hiring,   although  work  limit- 
otherwise  for  a  year,  could  not  be  considered  a  yearly  ®"' 
hiring  for  the  purpose  of  conferring  a  settlement  (t). 
But  those  principles  were  held  not  to  apply  where  the 
limitation  of  hours  was  merely  for  the  purpose  of  regu- 
lating the  amount  of  wages  (m),  or  where  the  agree - 

(h)  B.  V.  Arlington,  1  M.  &  S.  622. 

(i)  B.  V.  Buckland  Denham,  Burr.  S.  C.  694. 

h)  B.  V.  North  Nibley,  5  T.  E.  21. 

m  B.  v.  Turveij,  2  B.  &  Aid.  520. 

(m)  B.  V.  Edgmond,  3  B.  &  Aid.  107;  see  B.  v.  Nbrthowram,  3 
E.  B.  21. 

(n)  See  B.  v.  Martham,  1  East,  239;  that  the  mere  stipulation 
to  stop  wages  in  bad  weather  would  not  make  a  hiring  exceptive. 

(o)  B.  V.  Cowpen,  5  A.  &  E.  333. 

(p)  B.  V.  Kingminford,  4  T.  E.  219;  B.  y.  North  Nihley,  5  T. 
E.  21. 

(g)  B.  V.  ThreUngham,  7  A.  &  E.  866. 

(r)  B.  V.  Over,  1  East,  599. 

(s)  B.  v.  Gateshead,  2  B.  &  C.  117  n,  as  explained  in  B.  v.  St. 
Helen's,  Auckland,  4  B.  &  Ad.  726;  B.  v.  Walbottle,  9  Q.  B.  529; 
see  B.  V.  Byker,  2  B.  &  C.  114. 

(t)  B.  V.  Birmingham,  9  B.  &  C.  925;  B.  v.  Frome  Selwood,  1  B. 
&  Ad.  207;  B.  Y.Norton  Bavant,  3  A.  &  E.  161;  B.  v.  Solbeck,  4 
Q.  B.  590;  B.  v.  Preston,  4  Q.  B.  597. 

(«)  B.  Y.  Ossett  cum  Gawthorpe,  4  B.  &  Ad.  216. 

(141) 


80 


THE  CONTRACT  CP  HIKING  AND  SEEVICE. 


merft  was  to  obey  the  rul^s  of  the  factory  with  regard 
to  hours,  &c.,  as  that  was  merely  equivalent  to  an  agree- 
ment to  obey  the  master's  orders,  which  is  implied  in 
Exceptions     every  contract  (x).     And  exceptions,  merely  implied  by 
implied  by     custom  or  usage  of  trade,  were  held  not  to  prevent  a 
custom.  settlement  (y). 

Reservation  Where  the  only  circumstance  from  which  the  in- 
of  weekly  tended  duration  of  a  contract  of  hiring  and  service  can 
wages.  be  inferred  is  the  reservation  of  wages  weekly,  it  must 

Weekly  be  taken  to  be  weekly  hiring  (z).     As  where  a  man 

hiring.  hired  himself  to  a  plumber  and  glazier,  who  was  to 

[*90]  find  him  board,  lodging  *and  washing  at  6s.  per 
week,  summer  and  winter  (a);  or  where  the  hiring 
was  merely  at  so  much  a  week  (b ) ;  or  where  the  ser- 
vant was  to  live  with  his  master,  who  was  to  find  him 
board  and  lodging,  and  pay  him  2s.  6d.  a  week  (c) ;  or 
where  a  servant  in  husbandry  was  to  serve  for  the 
weekly  wages  of  4s.,  board,  washing  and  lodging,  ex- 
cept in  the  harvest  month,  when  his  wages  were  to  be 
increased  to  10s.  6d.  per  week,  and  then  again  reduced 
to  4s.  (d) ;  or  where  the  hiring  was  at  8s.  a  week,  and 
two  guineas  for  the  harvest,  to  do  anything  the  gardener 
should  set  him  about  (e);  or  where  a  gardener  having 
asked  20l.  a  year,  his  master  refused  that,  but  agreed 
to  give  him  so  much  a  week  ( /  ) ;  or  where  a  man 
agreed  '*  to  accept  the  situation  as  foreman  of  the  works 
of  R.  &  Co.,  and  to  do  all  that  lays  in  my  power  to 
serve  them  faithfully  and  promote  the  welfare  of  the 
said  firm  on  my  receiving  a  salary  of  21.  per  week  and 
house  to  live  in  "  (g). 

But  where  wages  are  calculated  by  piece-work  and 

(x)  JR.  Y.  St.  John,  Devizes,  9  B.  &  C.  896.  But  see  B.  v.  Pres- 
ton, 4  Q.  B.  597,  where  the  hours  were  limited  hy  a  printed 
notice,  with  reference  to  which  the  agreement  was  made. 

(y)  Per  Lord  Mansfield  in  R.  v.  Buckland  Denham,  Burr.  S.  C. 
694;i)er  Bayley,  J.,  in  B.  v.  Edgmond,  3  B.  &  Aid.  110:  and  see 
B.  V.  Stoke-upon-Trent,  5  Q.  B.  303. 

(z)  As  to  the  notice,  if  any,  necessary  to  terminate  a  weekly 
hiring,  see  and  consider  Huffell  v.  Armitstead,  7  0.  &  P.  56- 
Towne  v.  Campbell,  3  C.  B.  921;  Jones  v.  Milh,  31  L.  J.,  C.  P.  66; 
10  C.  B.,  N.  S.  788 — cases  of  weekly  tenancies.' 

'(a)  B.  V.  Dedham,  Burr.  S.  C.  653;  2  Bott,  292. 

(6)  B.  v.  Newton  Tomey,  2  T.  E.  453;  B.  v.  Odiliam,  2  T.  E. 
625;  B.  v.  Banbury,  2  East,  423;  E.  v.  Mitcham,  12  East,  351:  see 
also  Baxter  v.  Nurse,  6  M.  &  G.  638;  ante,  p.  86. 

(c)  B.  V.  Pueklechurch,  5  East,  382. 

id)  B.  v.  DodderhiU,  3  M.  &  S.  243. 

(e)  B.  Y.  Lambrelh,  4  M.  &  S.  315. 

(/)  B.  v.  Warm^mster,  6  B.  &  C.  77. 

[g)  Evans  v.  Roe,  L.  E.,  7  C.  P.  138. 

« 
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paid  weekly,  such  weekly  payment  will  not  constitute  a  Aliter  where 
weekly  hiring  (h).  wagespaidby 

And  if  there  is  anything  in  the  contract  of  hiring  to  piece-work, 
show  that  it  was  intended  to  be  for  a  year,  the  reserva-  or  where 
tion  of  weekly  wages  will  not  control  it.     As  where  the  foj-tnight 
hiring  was  at  3s.  per  week  the  year  round,  with  liberty 
to  go  on  a  fortnight's  notice,  this  was  held  to  be  a 
yearly  hiring  (i).      So  where  the  hiring  was  at  weekly  ^^  month's 
wages,  with  a  stipulation  for  a  month's  notice  to  deter-  notice  re- 
mine  the  contract,  on  the  ground  that  it  was  a  hiring  quired. 
of  which  no  certain  portion  of  time  could  be  predicted 
for  its  duration,  it  was  *consequently  a  general  [*91] 
hiring,  which  the  law  says  is  a  hiring  for  a  year  (k). 
And  the  mere  fact  of  receiving  wages  monthly  is  not 
inconsistent  with  a  yearly  hiring  ;  a  contract  for  a  year 
with  monthly  payments  is  still  a  yearly  contract  (l). 

Where  the  hiring  is  a  yearly  hiring,  it  cannot,  in  gen-  Yearly  hiring 
eral,  be  put  an  end  to  by  either  party  before  the  end  cannot  be 
of  the  year  (m).     If,  therefore,  on   the   one   hand,    a  terminated 
master  wrongfully  dismiss  his  servant  during  the  year,  g^^of  ^he 
the  servant  may  maintain  an  action  against  him  for  year; 
such  wrongful  dismissal,  and  a  jury  would,  in  some 
cases   be   justified   in   assessing    his  damages    at   the 
amount  of  wages  he  would  have  earned  had  he  been 
allowed  to  serve  to  the  end  of  the  year  (n).     Whilst, 
on  the  other  hand,  a  servant  wrongfully  quitting  his 
master's  service,  or  rightfully  dismissed  for  misconduct 
during   the  year;  cannot   recover   any   wages  for   the 
portion  of  the  year  during  which  he  has  served  (o). 

Where   the   defendant  having  established  smelting  2)own  v. 
works  at  Carthagena,  in  Spain,  ofPered  to  employ  the  Pinto. 
plaintiff  as  foreman,  by  letter,  containg  the  following 
passages  : — "I  should  require  you  to  enter  into  an  en- 
gagement to  remain  with  me  for,  at  least,  three  years,  at 
my   option;   salary,   250Z.   per  annum."     It  was  held, 

(h)  Warlit/rton  \.  Beyworth,  50  L.  ,J.,  C.  L.  137;  G  Q.  B.  I>.  1; 
43  L.  T.  461.        N 

(0  R.  V.  JBirdbrooke,  4  T.  E.  245. 

(k)  S.  V.  Hampredon,  5  T.  E.  205;  It.  v.  Great  Yarmoulh,  5  M. 
&  S.  114;  B.  V.  PersJiore,  8  B.&  C.  679. 

(l)  Davis  V.  Marshall,  4  Law  T.  N.  S.  216  (Exch.). 

(m)  Even  where  a  steward  at  807.  per  annum  was  hired  "three 
months'  notice  required  on  each  side, ' '  it  was  held  that  the  three 
months  must  end  with  the  year  ;  Forgan  v.  Burke,  12  Ir.  C.  L. 
E.  495.     But  see  Keon  v.  Hart,  2  Ir.  E.  (C.  L.)  138  (1868). 

(m)  See  Beeston  v.  CoUyer,  4  Bing.  309.  The  action  for  wrong- 
ful dismissal  is  treated  of,  post. 

(o)  Spain  Y.  Arnotl,  2  Stark.  256;  Turner  \ .  Bohinfion ,  6  C.  &  P. 
15  ;  5  B.  &  Ad.  789  ;  Ridgeway  v.  Hungerford  Market  Company,  3 
A.  &  A.  171  ;  Lilhy  v.  Elwin,  11  Q.  B.'  743. 
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that  this  did  not  enable  the  defendant  to  put  an  end  to  ■ 
the  service  at  his  will,  but  that  it  was  a  yearly  hiring, 
with  an  option  for  the  defendant  to  require  the  plain- 
tiff's service  for  three  years,  or  to  put  an  end  to  it  at 
the  expiration  of  the  first,  second  or  third  year  (p). 
in  the  ab-  [*92]  *The  above  men;tioned  rule  is,  however,  subject 

sence  of  any   to  an  exception  in  cases  in  which  the  agreement  of  hir- 
stipulation  or  ing  is  subject  to  some  stipulation,  either  express  or  im- 
cuStomasto  pjjed  by  custom  (evidence  of  which  we  have  already 
seen  (q),  is  in  all  cases  admissible  if  not  inconsistent 
with  the  contract),  enabling  either  party  to  determine 
the  contract  by  notice.     In  such  cases,  if  the  contract 
is  determined  by  a  notice,  in  accordance  with  the  custom, 
the  servant  is  entitled  to  recover  wages  for  the  fractional 
portipn  of  the  year  during  which  he  has  served. 
Domestic  Thus,  in  the  case  of  domestic  and  menial  servants, 

servants,  -with  regard  to  whom  there  is  a  well-known  rule, 
founded  solely  on  custom,  that  their  contract  of  service 
month's  ^^^J  ^®  determined  at  any  time,  by  giving  a  month's 
•warning  or  warning  or  paying  a  month's  wages  (r),  if  their  con 
month's  tract  of  hiring  is  so  determined,  they  are  entitled  to  a 
wages,  proportionate  amount  of  wages  for  the  time  they  have 

wrongfully     served.     But  it  is  conceived  to  be  perfectly  clear,  not- 
quitting  for-  withstanding  a  notion  to  the  contrary,  which  is  believed 
feit  all  wages,  to  be  not  uncommon,  that  a  domestic  or  other  yearly 
^°^  ™^''®^y     servant  wrongfully  quitting  his  master's  service  forfeits 
all  claim  to  wages  for  that  part  of  the  current  year 
during  which  he  has  served,  and  cannot,  after  having 
wilfully  violated  the  contract  according  to  which  he  was 

[p)  Down  V.  Pinion,  9  Exc.  327.  In  CooJe  v.  Paxlon,  33  L.  T. 
109,  under  an  agreement  by  the  Army  Works  Corps,  to  be  subject 
to  the  Mutiny  Act  and  the  Articles  of  War,  and  which  also  con- 
tained a  stipulation  as  to  notice  to  quit,  the  men  were  considered 
only  to  be  entitled  to  notice  according  to  the  agreement,  and  not 
to  a  formal  discharge  such  as  is  contemplated  by  the  Mutiny  Act. 
An  agreement  for  twelve  months  certcfin,  ' '  after  which  time  either 
tarty  shall  be  at  liberty  to  terminate  this  agreement  by  giv. 
ing  the  other  a  three  months'  notice  in  writing,"  was  held  to 
terminate  at  the  end  of  the  year  without  notice,  Langton  v.  Carle- 
ton.  43  L.  J.,  Exc.  54.     See  Brown  v.  Simmons,  post,  p.  56. 

(g)  Ante,  p.  56. 

(r)  Fawcett  v.  Cash,  5  B.  &  Ad.  908  ;  BeesUm  v.  Collyer,  4  Bing. 
313 ;  and  see  WilHams  v.  Brine,  7  A.  &  E.  183  ;  Mentzer  v.  Boltmi, 
9  Exc.  519,  520.  SemUe,  it  should  be  a  calendar  month's  wages 
See  Gordon  v.  Potter,  1  F.  &  F.  644,  in  which  Hill,  J.,  directed 
the  jury  that  they  must  give  a  cook  as  damages  for  wrongful  dis- 
missal the  accruing  wages  up  to  the  time  when  she  was  discharged 
and  a  calendar  month's  wages  in  addition,  without  board  wages' 
as  a  master  had  a  right  to  discharge  a  servant  simply  by  a  pay- 
ment of  a  month's  wages  in  addition  to  the  accruing  wages  lip 
to  the  time  of  the  discharge. 
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hired,  claim  the  sum  to  which  his  wages  *would  [*93] 
have  amounted  had  he  kept  his  contract,  merely  deduct- 
ing therefrom  one  month's  wages. 

This,  at  first  sight,  may  appear' rather  harsh  to  somie; 
but  it  is  believed  to  be  not  only  the  law,  but  far  more 
consistent  with  common  sense  and  common  honesty 
than  to  allow  a  man,  at  one  and  the  same  moment,  to 
break  a  contract  and  claim  a  benefit  under  it,  especially 
when,  upon  merely  giving  notice  to  his  master,  and 
paying  (or  agreeing  to  allow  his  master  to  deduct  from 
the  amount  due  to  him)  a  month's  wages,  he  could 
leave  at  any  time  ;  and  the  practical  effect  of  adhering 
to  the  strict  letter  of  the  law  is  merely  to  compel  the 
servant  to  give  his  master  notice  when  he  wants  to 
leave,  which  can  be  but  little  trouble  to  him,  and  will, 
in  most  cases,  save  the  master  a  great  deal  of  unneces- 
sary inconvenience  and  trouble,  and  sometimes  loss. 

No  general  rule  can  be  laid  down  as  to  who  do  and  ^jj^  ^rg 
who  do  not  come  within  the  category  of  domestic  or  within  rule 
menial  (s)  servants.     Each  case  must  depend  upon  its  as  to  meniel 
own  circumstances.     It  has,  however,  been  held  (t)  that  servants, 
a  head  gardener,  at  lOOZ.  a  year,  who  resided  in  a  de-  "-ardener  is. 
tached   house   belonging    to   his    master    within    his 
master's  domain,  and  had  the  privilege  of  taking  in  ap- 
prentices, and  had  taken  two  apprentices  for'  a  year  at 
15Z.  premium,  and  had  five  under- gardeners  employed 
for  his  assistance  in  the  garden,  was  a  menial  servant, 
and  only  entitled  to  a  month's  warning.     Again,  it  has  Huntsman  is. 
beeti  held  (u)  that  the  *hiring  of  a  huntsman  by  [*94] 
the  master  of  the  old  Berkshire  foxhounds  on  the  fol-  NicoU  v. 
lowing  terms  might  be  terminated  at  a  month's  notice. 
The  terms  were,  "  lOOZ.  a  year  ;  draft  hounds  ;  house  ; 
coals  and  bones  ;  leave  to  keep  a  pig  ;  two  coats  ;  two 
waistcoats  ;  two  pair  of  breeches  ; .  two  pair  of  boots  ; 

(s)  Blackstone,  vol.i.  p.  425,  says  that  menial  servants  are  so 
called  from  being  intra  menia,  or  domestics.  See  on  this  point 
and  consider  the  following  statutes,  16  E.  2,  c.  4 ;  20  R.  2,  c.  2  ; 
1  H.  4,  c.  7 ;  2  H.  4,  c.  21 ;  8  Edw.  4,  c.  2.  Lexicographers  de- 
rive the  expression  from  an  old  Saxon  word,  signifying  many. 
See  also  Shakspeare,  King  Lear,  Act  2,  Sc.  4:-— Earl  of  Kent: 
"They  summoned  up  their  meiny,  straight  took  horse,"  &c. 
The  author  ventures  with  great  diflfidence  to  suggest  that  "men- 
ial "  may  possibly  be  derived  from  the  Greek  word  nrjv,  a  month, 
and  merely  signify  "  monthly."  There  is  a  similar  well-known 
word  in  medical  jurisprudence,  which  is  obviously  thus  derived, 
"  catamenial"  meaning  "according  to  the  month,  once  a  month, 
monthly." 

(t)  Nowlan  v.  Ailett,  3  Cr.,  E.  &  E.  54  ;  see  Johnson  v.  Blenle^- 
aopp,  5  Jur.  870,  ante,  p.  57. 

(u)  Nicoll  V.  Graves,  33  L.  J.,  C.  P.  259. 
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Nicotic.         one   cap  ;  one  wbip  ;  one  pair  of  Bpurs."     In  giving 
ClrnrcK.  judgment  in  that  case,  Erie,  C.  J.,  said  ; — 

"  The  point  is  whether  the  plaintiff  is  in  the  class  of 
servants  spoken  of  in  the  cases  and  in  treatises  as  dom- 
estic or  menial  servants,  because  it  is  established  law 
that  a  hiring  for  a  year  of  any  person  in  that  class  is 
subject  to  the  condition  that  either  party  may  deter- 
mine it  by  giving  a  month's  notice  or  a  month's  wages. 
Now  is  the  plaintiff  in  that  class  of  servants  ?  In  the 
excellent  treatise  on  Master  and  Servant  by  Mr.  Manley 
Smith,  it  is  stated  that  'no  general  rule  can  be  laid 
down  as  to  who  do  and  who  do  not  come  within  the 
category  of  menial  servants.'  It  seems  to  me  that  the 
reason  of  the  general  rule  in  these  cases  is,  that  there 
are  some  contracts  of  service  which  bring  the  parties 
into  close  proximity  with  one  another,  and  which, 
though  such  association  may  be  valuable,  renders  it  the 
interest  of  both  that  the  contract  should  be  capable  of 
being  .determined  before  the  end  of  the  year. 

"  Where  the  duties  of  the  servant  are  such  that  he  is 
required  to  be  frequently  near  his  master,  if  any  ill. 
feeling  should  arise  between  them  the  presence  of  the 
servant  would  be  a  constant  source  of  irritation  to  the 
master  ;  and,  on  the  other  hand,  it  may  happen  that  a 
well-intentioned  servant  may  have  a  dissatisfied  master 
constantly  finding  fault  with  him,  and  the  sooner  he  is 
free  from  such  service  the  greater  will  be  his  happiness. 
The  law  is  mutual,  and  it  is  to  the  advantage  of  both 
parties  that  such  a  contract  when  it  turns  out  that  the 
connection  is  incompatible  with  comfort  on  either  side 
should  be  determinable  by  a  month's  notice.  Does  a 
huntsman  then  come  within  that  description  of  servant  ? 
It  seems  to  me  that  he  would  have  to  come  frequently  into 
communication  with  "the  person  who  keeps  the  hounds, 
and  if  the  huntsman  were  so  minded  he  might  make  the 
keeping  of  the  hounds  a  source  of  irritation  instead  of 
enjoyment  to  the  person  who  keeps  them.  I  take  into 
my  mind  also  the  fact  that  there  might  be  masters  of 
hounds  who,  if  anything  wrong  were  done,  might  be 
very  violent,  and  give  great  annoyance  to  those  who 
were  dependent  on  them.  I  think  in  such  case  it  would 
be  to  the  advantage  of  the  servant,  if  he  had  a  proper 
spirit,  to  be  able  to  say,  '  This  is  treatment  I  cannot 
submit  to  and  I  will  leave  your  service  at  the  end  of  a 
month.'  Now  I  think,  therefore,  a  huntsman  comes 
within  that  class  or  description  of  servant  to  which  I 
have  been  referring.     In  the  Tax  Acts  he  is  considered 
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within  the  class  of  servants  of  luxury  in  respect  of 
whom  the  master  is  assessed,  as  contra  distinguished 
from  servants  engaged  in  husbandry,  for  whom  he  is 
not  assessed."    ~" 

*His  Lordship  then  referred  to  Nowlan  v.  Ablett  [*95  j 
and  Johnson  v.  Blenkensopp,  and  added: — 

"  I  think  these  cases  explain  the  ground  of  my  de- 
cision that,  although  the  plaintiff  contracted  for  a  yearly 
hiring  at  100?.  a  year  and  was  to  receive  bones  and  other 
perquisites,  which  contemplated  the  continuance  of  the 
service  for  a  year;  yet,  as  he  comes  within  the  class  of 
menial  servants,  it  was  with  the  understood  condition 
that  the  hiring  might  be  determined  at  any  time  if  a 
month's  notice  was  given." 

Bat  a  jury  of  the  county  of  Surrey  have  held  (a?)  that  Farm  bailiff 
a  gentleman  was  not  justified  in  giving  only  a  month's  not. 
notice  to  a  farm  bailiff,  and  gave  a  verdict  for  a  year's 
wages.     And  the  Court  of  Exchequer  has  held  (y),  so  oovemess 
■far  as  the  question  is  to  be  treated  as  a  matter  of  law,  not. 
that  a  governess,  at  60Z.  a  year  and  board  and  lodging, 
does  not  fall  within  the  rule  by  which  a  menial  or  do- 
mestic servant  may  be  discharged  with  a  month's  notice 
or  a  month's  wages.     The  position  which  she  holds,  the 
station  she  occupies  in  a  family,  and  the  manner  in 
which  such  a  person  is  usually  treated  in  society,  cer- 
tainly place  her  in  a  very  different  situation  from  that 
which  mere  menial  and  domestic  servants  hold.     The  Tutor, 
same  may  be  said  of  a  tutor.     In  Ireland  it  has  been  Housekeeper 
held  that  the  housekeeper  to  a  large  hotel  was  not  a  to  hotel. 
menial  servant  (z).     But  in  these  and  similar  cases  an 
arrangement  should  be  made  at  the  time  of  hiring  as 
to  the  notice  expected  or  required,  or  intended  to  be 
given. 

In  cases  to  which  the  custom  applicable  to  domestic  Q^gtom  ^p- 
servants  does  not  apply,  and  in  which  no  specific  agree-  piicable  in 
ment  has  been  made  as  to  the  notice  to  be  given  for  the  other  cases. 
purpose  of  determining  the  contract,  that  question  must 
be  determined  by  the  custom  applicable  to  the  particular 
trade  or  calling  with  reference  to  which  the  service  is  to 
be  rendered.     Thus  evidence  has  been  admitted  of  a  Commercial 
usage  of  trade  enabling  a  master  to  dismiss  a  commer-  traveller 
cial  traveller,  *at  IbOl.  a  year,  upon  giving  three  [*96]  *^'^^?, 
months'  notice;  and  the  plaintiff  having  declared  upon 

{x)  Louth  V.  Drummond,  Kingston  Spring  Assizes,  1849,  (see 
Times,  March  28),  coram  Parke,  B.,  who  left  it  to  the  jury. 
(y)  Todd  Y.  Kerrich,  8  Exc.  151 ;  21  L.  J.,  Exc.  1. 
Lawler  v.  Linden,  10  Ir.  Eep.  L.  C.  188. 
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the  contract  as  an  absolute  contract  for  a  year's  hiring, 
■was  defeated  upon  its  appearing,  upon  his  own  cross-ex- 
Agent  in        amination,  th  at  the  contract  was  defeasible  by  custom  (a), 
woollen  trade  Evidence  has  also  been  admitted  of  a  custom  in  the 
one  montli.     -^ooUen  trade  to  dismiss  an  agent   at  a  month's  no- 
Newspaper     tice  (b).     And  in  Mortimer  v.  Prowett  (c),  evidence  was 
printer,  &o.    given  to  show  that,  where  no  condition  was  expressed 
in  the  agreement  of   hiring,   it  was  usual  to  give  a 
printer  (newspaper)  one  month's,  or  at  least  a  fort- 
night's notice,  a  publisher  three  months,  and  a  sub- 
editor to  the  end  of  the  current  year,  and  the  jury  gave 
the  plaintiff,  who  filled  all  these  places,  one  month's 
wages. 
Editor  ^^  Hollings  v.  Robinson  (d)  the  plaintiff,  who  was  en- 

gaged by  the  defendant  as  editor  of  the  Farm  and 
Home  at  21.  10s.  a  week,  was  held  entitled  to  damages 
for  wrongful  dismissal,  based  upon  the  view  that  six 
months'  notice  should  have  been  given  to  him. 
Clerks.  With  regard  to  clerks,  juries  in  London  generally 

find  that  they   are  entitled    to  three  months'  notice, 
though,  of  course,  that  custom  may  be  excluded  by  the 
terms  of  a  particular  hiring  (e). 
Master  A  master  mariner  at  180Z.  a  year  was  held  entitled  to 

mariner.         "reasonable  notice"  (/).     And  a  clerk  to  a  telegraph 

company  to  a  month  (gf). 
Analogy  to         ^J  analogy  to  the  rule  which  prevents  a  yearly  ten- 
tenancy  from  ancy  from  being  determined  before  the  end  of  the  year, 
year  to  year,  it  is  sometimes  contended  that  particular  yearly  hirings 
can  only  be   determined  in  a  similar  manner.     This 
point  will,  in  most  oases,  depend  upon  the  custom  of 
[*97]  the  trade  or  *business  in  question.     But  where  a 
schoolmaster  was  appointed,  by  trustees  of  a  school,  on 
the  following  (among  other)  terms: — "The   trustees 
shall  pay  you  at  the  rate  of  55Z.  per  annum,  and  no 
more,  so  long  as,  by  mutual  consent,  you  shall  retain 
the  office  of  master,"  &c.,  "the  appointment  to  be  sub- 


(a.)  Metzner  v.  Bolton,  9  Exc.  518.  Grundon  v.  Master,  Q.  B. 
January  14,  1885,  ajujy  found  that  a  commercial  traveller  at 
130/.  a  year  and  a  percentage  on  orders  was  entitled  to  three 
months'  notice.     The  agreement  was  silent  as  to  notice. 

(6)  Parker  v.  lUetson,  27  L.  J.,  C.  P.  236;  ante,  p.  58. 

(e)  Q.  B.,  Nisi  Prius,  June  18,  1856.  . 

[d)  Q.  B.,  Nisi  Prius,  February  23,  1884. 

(e)  Fairman  v.  Oakford,  29  L.  J.,  Exc.  459.  As  to  notice, 
where  the  servant  is  entitled  to  a  percentage  on  profits,  see  Har- 
rington V.  Ohwrchward,  29  L.  J.,  Ch.  521 :  5  H.  &  N.  635 :  ante, 
p.  76.  '         ' 

(/)  Oreen  v.  Wright,  L.  E.,  1  C.  P.  591. 
(g)   Vibert  v.  Eastern  Telegraph  Company,  1  Cab.  &  E.  17. 
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ject  to  termination  by  three  months'  notice  from  either 
party," — it  was  held  that  the  three  months  need  not 
terminate  with  the  year  (h).  And  Coleridge,  J.,  in  held  not  up- 
holding the  analogy  of  tenants  from  year  to  year  not  to  plicablc. 
be  applicable  to  the  case,  said — "Nothing  is  said  in  the  Reason. 
resolution  or  letter  that  the  notice  is  to  be  given  to  ter- 
minate at  the  end  of  a  year.  No  doubt  there  is  a  rule, 
with  respect  to  tenants  of  land  from  year  to  year,  that  a 
notice  to  quit  must  be  to  quit  at  the  end  of  a  complete 
year.  But  no  authority  has  been  adduced  to  show  that 
such  a  rule  is  applicable  to  notices  to  quit  in  all  cases. 
In  the  case  of  land,  there  would  be  great  inconvenience, 
arising  from  the  nature  of  the  property  and  the  course 
of  husbandry,  to  allow  the  relation  of  landlord  and 
tenant  to  be  terminated  at  any  time;  but  with  regard  to 
a  school,  it  must  be  of  great  importance  that  a  master, 
who  has  done  some  act  not  sufficient  to  justify  immedi- 
ate expulsion,  should  not  be  allowed  to  continue  in  his 
office  until  the  expiration  of  the  current  year.  It  seems, 
therefore,  to  me,  that  the  trustees  are  justified  in  giving 
a  three  months'  notice  to  terminate  the  schoolmaster's 
holding  at  any  time  during  the  year." 

It  has  been  held  that  an  agreement  of  hiring  (where-  Yearly  hirino- 
by  wine  merchants  hired  a  commercial  traveller)  "  to  be  may  be  tei- 
binding  between  the  said  parties  for  twelve  months  cer-  minateJ  at 
tain  from  the  date  thereof,  and  continue  from  time  to '''^|^  °*  ^^'^^ 
time  until  three  months'  notice  in  writing  be  given  by  ^  '  ' 
either  party  to  determine  the  same,"  may  be  termin- 
ated at  the  end  of   the  first  twelve  months  by  three 
months'  notice  (*). 

*H0W    FAK    THE    MiSTEB    18    BODND    TO    FIND    WoEK  [*98] 

FOK  THE  Servant. 

Where  the  contract  of  hiring  merely  contains  an  un-  Contract  to 
dertaking  on  the  part  of  the  master  to  pay  certain  stipu-  find  work 
lated  wages,  in  proportion  to  the  work  done  by  the  ser-  ^'""j"*?!^,^^ 
vant,  there  is  no  implied  obligation  on  the  part  of  the  ^ntract  to  ' 
master  to  find  work,  so  as  to  enable  the  servant  to  earn  pay  wages. 
wages  (k.) 

(A)  Byan  v.  Jeiikinson,  25  L.  J.,  Q.  B.  11.  See  Forgan  \. 
Burke,  and  Kcon  v.  Hart,  ante,  p.  91^  note  (m).  See  also  Bridges 
V.  Foils,  33  L.  J.,  C.  P.  338,  348. 

(i)  Broion  v.  Symom,  29  L.  J.,  C.  P.  251. 

(A)  As  a  general  rule,  in  order  to  raise  an  implied  covenant  it 
must  be  manifest  to  the  judicial  mind  that  the  paities  necessarily 
intended  it,  and  the  conclusion  must  be  drawn  from  something 
actually  found  in  the  instrument.  See  per  Lush,  J.,  in  Cliiirch- 
yard  v.'  Beg.,  L.  R.,  1  Q.  B.  195,  211 ;  per  Kindersley,  V.-C,  in 
Midland  R'.  Co.  v.  L.  &  N.  W.  F.  Co.,  35  L.  J.,  Ch.  831,  834. 
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Agreement  ThuB,  where  (l)  the  defendant,  who  was  the  owner  of 

■with  colliers,  a  colliery,  entered  into  an  agreement  with  the  colliers 
Williamson  v  and  workmen,  and  amongst  others  the  plaintiff,  whereby 
Taylor.  j.^^  gg^j^  owner  retained  and  hired  the  said  other  parties 

thereto  "  to  hew,  work,  fill,  drive,  and  put  coals  and  do 
such  other  work  as  may  be  necessary  for  carrying  on  the 
said  colliery  as  they  shall  be  required  or  directed  to  do 
by  the  said  owners,  or  their  viewers  or  agents,  at  the 
respective  rates  and  prices,  and  on  the  terms,  "  &c.  fol- 
lowing :  "First.  The  said  owners  agree  to  pay  the 
said  hereby  hired  parties  once  a  fortnight,  upon  the 
usual  and  accustomed  day,  the  wages  by  them  to  be 
earned,  at  the  following  rates,  viz. " — (specifying  the 
rates,  with  regulations  as  to  the  manner  of  working). 
"  Fifth.  The  said  parties  hereby  hired  shall,  during  all 
the  times  the  pit  shall  be  laid  off  work,  continue  the  ser- 
vants of  the  said  owners,  subject  to  their  orders  and  di- 
rections, and  liable  to  be  employed  by  them  at  such  work, 
as  they  shall  see  fit.  Sixth.  The  said  hewers  hereby 
hired  shall,  when  required,  except  when  prevented  by 
sickness  or  other  sufficient  unavoidable  cause,  do  and 
perform  a  full  day's  work  on  each  and  every  working 
day,  or  such  quantity  of  work  as  shall  be  fairly  deemed 
[*99]  equal  to  a  day's  work,  not  exceeding  *eight  hours, 
and  shall  not  leave  their  work  until  such  day's  work,  or 
quantity  of  work,  is  fully  performed  or  finished  to  the 
extent  of  each  man's  ability ;  and  in  default  thereof, 
each  of  the  said  parties  hereby  hired  and  so  making  de- 
fault shall,  ^for  every  such  default,  forfeit  and  pay  to 
the  said  owners  2s.  6d.  The  pit  to  commence  coal  work 
at  such  times  in  the  morning  as  shall  be  required  to 
suit  the  trade.  "  Then  followed  other  clauses  not  ma- 
terial here.  It  was  held  that  the  agreement  contained 
no  promise  on  the  part  of  the  defendant  to  employ  the 
plaintiff  at  reasonable  times  for  a  reasonable  number 
of  working  days  during  the  term,  and  that  no  action 
would  lie  against  the  defendant  for  not  doing  so,  al- 
though the  plaintiff  was  thereby  unable  to  earn  wages. 
But-n-ages  But  where  the  contract  of  hiring  provides  for  the 

must  never-    payment  of    certain  wages  (not  in  proportion  to  the 
^^^^?f  ^®    -,  work  done),  although  it  is  optional  on  the  part  of  the 
pai      agree    jjjg^g^gj.  ^q  g^^  work,  and  he  may,  if  he  pleases,  discon- 
tinue his  business,  yet  he  must  nevertheless  pay  the 
wages  agreed  on,  whether  he  find  work  for  the  servant 

(0  Williamson  v.  Taylor,  5  Q.  B.  17.')  ;  and  see  Lees  v.  Whiteomb, 
5  Bing.  34 ;  Sykes  v.  Dixon  9  A.  &  E.  693  ;  and  other  converse 
ca.ses,  ante,  p.  44. 
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or  not,  or  he  will  render  himself  liable  to  an  adtion  for 
such  damages  as  a  jury  may  think  proper  to  give,  (m.) 

Thus,  where  the  plaintiff  agreed  to  manufacture  for  j^gp^i^  y 
the  defendant,  with  the  materials  and  machinery  to  be  Austin. 
provided  by  him,  cement  of  a  certain  quality,  and  on 
condition  of  his  doing  so,  the  defendant  agreed  to  pay 
the  plaintiff  weekly  4Z.  for  two  years,  and  51.  weekly  for 
the  following  year,  and  then  to  receive  him  as  a  partner ; 
the  plaintiff  also  further  agreed  to  teach  the  defendant 
how  to  manufacture  certain  kinds  of  cement.  Each 
party  bound  himself  in  a  penal  sum  to  fulfil  the  agree- 
ment, and  the  defendant  afterwards  covenanted  by  deed 
for  the  performance  of  the  agreement  on  his  part.  It 
was  held  that  the  stipulations  in  the  agreement  did  not 
raise  an  implied  covenant  *that  the  defendant  [*100] 
should  employ  the  plaintiff  in  the  business  during  two 
or  three  years,  although  the  defendant  was  bound  by 
express  words  to  pay  the  plaintiff  the  stipulated  wages 
during  those  periods  respectively,  if  the  plaintiff  per- 
formed, or  was  ready  to  perform,  the  condition  prece- 
dent on  his  part  («). 

And  where  (o)  a  declaration  stated,  that  by  deed  be-  Dunn  v. 
tween  the  defendant  D.  and  the  plaintiff,  the  plaintiff  Sayles. 
covenanted  that  D.  should,  for  five  years  from  the  date, 
serve  the  defendant  in  the  art  of  a  surgeon  dentist,  and 
attend  for  nine  hours  each  day,  and  the  defendant,  in 
consideration  of  the  services  to  be  done  by  D.,  cove- 
nanted with  the  plaintiff  that  he,  the  defendant,  would, 
during  the  five  years  (in  case  D.  should  faithfully  per- 
form his  part  of  the  agreement,  particularly  as  to  the 
nine  hours,  but  not  otherwise),  pay  D.  35s.  per  week 
for  the  first  year,  21.  per  week  for  the  second  and  third, 
and  21.  2s.  per  week  for  the  fourth  and  fifth  ;  that  D. 
was  in  the  service  for  some  time  after  the  making  of 

(m)  We  shall  see  hereafter  that  a  servant  in  such  case  cannot, 
if  discharged  by  his  master,  recover  the  wages  agreed  on  by  of- 
fering to  serve  and  remaining  idle,  but  only  damages  for  the 
■wrongful  discharge. 

(n)  Aspdin  v.  Aitstin,  5  Q.  B.  671 ;  see  Bust  v.  Nottidge,  1  E.  & 
B.  99 ;  Burton  v.  Great  NortJiem  Railway  Company,  9  Exc.  507 ; 
Sliarp  V.  Waterkouse,  27  L.  J.,  Q.  B.  70. 

(o)  Dtmnr.  Sayles,  5  Q.  B.  685.  In  Wlntyre  v.  Belcher,  32  L. 
J.,  C.  P.  255  ;  14  C.  B.,  N.  S.  654,  Erie,  C.  J.,  remarked,  "Many 
persons  have  considered  the  cases  of  Dunn  v.  Sayles  and  Aspdin 
v.  Austin  as  monstrosities.  They  were  a  good  deal  observed  upon 
in  the  case  of  Kmrnens  v.  Elderton,  both  in  the  Exchequer  Cham- 
ber and  in  the  House  of  Lords."  And  see  what  is  said  by 
Crompton,  J.,  to  the  same  effect  in  Worthington  v.  Sudlow,  31  L. 
J.,  Q.  B.  134.  See  also  Ehodes  v.  Fonoood,  47  L.  J.,  C.  L.  396  ; 
L.  E.,  1  App.  256. 
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the  deed  till  dismissed,  and  during  all  that  time  faith- 
fully performed  service,  &c.,  and  was  willing  and  ten- 
dered to  perform,  &c.  to  the  end  of  the  .five  years,  but 
the  defendant,  during  the  term,  refused  to  permib  D.  to 
remain  in  his  service,  and  dismissed  him.  It  was  held, 
on  motion  in  arrest  of  judgment  that  the  declaration 
did  not  show  any  covenant  corresponding  to  the  breach. 
Elderton  v  -^°<^  where  (p)  the  plaintiff  was  appointed  perma- 

Emmens.  nent  solicitor  to  a  joint  stock  company,  at  a  salary  of 
Solicitor  to  a  lOOZ.  per  annum,  in  lieu  of  rendering  an  annual  bill  of 
company  at  a  costs  for  business  transacted  by  him  for  the  company, 
salary.  [*101]  for  which  *salary  he  was  to  advise  and  act  for 

the  company  on  all  occasions  in  all  matters  connnected 
with  the  company,  with  certain  exceptions,  it  was  held 
by  the  House  of  Lords,  affirming  the  judgment  of  the 
Exchequer  Chamber  (g),  that  the  agreement  created  the 
relation  of  attorney  and  client,  and  that  the  company 
was  bound  to  continue  that  relation  at  least  for  a  year, 
or  pay  the  plaintiff  his  lOOZ. ;  but  the  company  wars  not 
bound  to  supply  the  plaintiff  with  business  as  an  attor- 
ney and  solicitor  at  all  events,  or  to  require  his  services 
as  attorney  or  solicitor  whenever  they  had  occasion  for 
the  advice  or  services  of  an  attorney  or  solicitor. 
.  ,  However,  where  the  contract  of  hiring  is  capable  of 

to  find  work  ^^<i^  a  construction,  the  courts  seem  disposed  to  imply 
implied.  on  agreement  on  the  part  of  the  master  to  find  work,  if 

that  is  necessary  to  enable  the  servant  to  earn  wages. 
PilUngton  v.  Thus,  in  Pilkington  v.  Scott  (r),  it  was  held  that  stipu- 
8cott.  lations  in  an  agreement  whereby  a  workman  was  to  be 

paid  by  the  piece,  that  his  master  should  pay  him  a 
moiety  of  his  wages  during  any  depression  of  trade, 
and  might  dismiss  him  on  giving  him  a  month's  wages 
or  a  month's  notice,  distinguished  the  case  from  that  of 
Aspdin  V.  Austin,  and  that,  looking  at  the  whole  of  the 
agreement,  the  master  was  bound  to  employ  the  ser- 
vant in  the  sense  of  finding  him  actual  employment,  so 
as  to  enable  him  to  earn  wages,  subject  to  the  condition 
Hartley  v.  of  notice.  And  a  similar  decision  was  made  in  Hartley 
Cumminga.  y.  Cummings  (s),  where  there  was  an  engagement  on  the 
part  of  the  master  to  find  the  servant  other  work,  in 
the  event  of  the  master  not  requiring  the  piece-work 


(p)  Elderton  v.  Emmens,  6  C.  B.  160;  In  Dom.  Proc  13  C  B 
495. 

(})  Reversing  the  Judgment  of  the  Court  of  Common  Pleas  4 
C.  B.  479. 

M  15  M  &  "W.  657;  see  the  agreement,  ante,  p.  45. 

(s)  5  C.  B.  247:  see  this  case,  ante,  p.  45. 
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stipulated  for,  so  as  to  enable  the  servant  to  earn  a  cer- 
tain amount  of  wages  per  week. 

And  again,  in  R.  v.  Welch  (t),  where  the  workman,  b.  v.  WelcJi. 
in  consideration  of  a  small  sum  lent  in  advance  of 
wages,  *"and  of  the  wages  thereinafter  agreed  ]*102] 
to  be  paid  to  him  "  by  the  masters,  agreed  to  work  for 
and  to  serve  the  said  masters,  as  a  tinplate  worker, 
and  not  to  work  for  or  serve  any  one  else  without  their 
leave  in  writing,  for  the  full  term  of  twelve  months 
then  next,  and  also  until  the  expiration  of  three  calen- 
dar months'  notice  by  the  workman  given  to  the  masters 
to  determine  the  service,  and  to  perform  his  work  in  a 
workmanlike  manner,  and  not  to  absent  himself  during 
customary  hours  of  work.     And  the  masters,  in  consid-  _ 

eration  of  the  good  and  faithful  services  of  the .  work- 
man, agreed  to  pay  him  "  on  the  Saturday  night  in 
every  week  during  the  aforesaid  term  (usual  holidays 
excepted)  all  such  wages  as  the  articles  made  by  him 
as  aforesaid  shall  amount  to,  at  their  usual  workmen's 
prices  for  similar  articles."  And  the  agreement  also 
contained  a  proviso  enabling  either  party  to  determine 
the  agreement  after  twelve  months  by  giving  three 
calendar  months'  notice.  It  was  held,  in  accordance 
with  Pilkington  v.  Scott,  that  the  agreement  was  not 
void  for  want  of  mutuality,  and  that  the  masters  were 
bound  to  provide  work;  and  Lord  Campbell  said,  "  The 
necessity  of  giving  notice  clearly  shows  that  there  is 
some  obligation  on  the  employer.  What  was  that? 
To  find  reasonable  employment  according  to  the  state 
of  the  trade.  That  is  not  an  unilateral  agreement,  but 
a  mutual  agreement,  with  something  to  be  done  on 
each  side." 

And  a  similar  decision  was  made  in  Whittle  v.  Frank-  Whittle  v. 
land  (u),  upon  an  agreement  between  a  collier  and  a  Frankland. 
coal  company.     In  that  case,  Cockburn,  C.  J.,  said: — 

"The  agreement  by  the  appellant  is  to  serve  the 
company  faithfully  and  exclusively  as  their  servant 
from  the  date  of  the  agreement  until  the  expiration  of 
twenty-eight  days'  notice,  and  obey  their  lawful  com- 
mands; and  on  the  part  of  the  employers  the  agree- 

{t)  2  E.  &  B.  357;  and  see  Be  Bailey  and  Be  Collier,  3  E.  &  B. 
607,  615. 

(u)  31  L.  J.,  M.  C.  81;  2  Best  &  S.  49;  5  Law  T.,  N.  S.  639; 
and  see  M'Intijre  v.  Belcher,  32  L.  J.,  C.  P.  254;  Stirling  v.  Maii- 
land,  34  L.  J.,  Q.  B.  1,  where  a  covenant  to  keep  on  a  business 
was  implied  from  an  agreement  to  pay  the  plaintiff  a  certain  sum 
incase  A.  was  "displaced"  from  his  employment  as  agent  to 
defendants.     See  also  Bhodes  v.  Forwood,  47  L.  J.,  C.  L.  396. 
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[*103]  ment  is,  that  they  *win  pay  him  wages  fort- 
nightly, and  not  discharge  him  without  twenty- eight 
days'  notice.  There  is  no  express  agreement  that  they 
will  find  him  work,  but  that  arises  by  necessary  impli- 
cation from  the  above  two  stipulations.  The  agreement 
would  be  perfectly  illusory  on  the  part  of  the  employers 
if  they  could  say  that  though  they  were  obliged  to  keep 
him  in  their  employ,  they  were  yet  not  bound  to  supply 
work.  The  objection  therefore  as  to  want  of  mutuality 
fails." 


Agreements 
in  restraint 
of  trade. 


Agreements 
in  general 
restraint  of 
trade  illegal 
and  void. 


Agebements  in  eesteaint  of  Teade  contained  in  Con- 
tracts OE  hieing  and  Seevice. 

It  frequently  happens  that  professional  men,  manu- 
facturers and  tradesmen,  on  taking  clerks,  apprentices, 
servants  and  workmen  into  their  employ,  require  them 
to  enter  into  an  agreement  that  they  wUl  not  on  leaving 
their  service  carry  on  a  profession,  manufacture  or 
trade  similar  to  their  own  within  certain  limits;  and 
this  is  done  with  a  view  to  secure  themselves  from 
competition  with  those  who  having  been  in  their  ser- 
vice have  thereby  had  opportunities  of  becoming  ac- 
quainted with  their  mode  of  carrying  on  business  and 
secrets  of  trade,  and  of  insinuating  themselves  into  the 
good  graces  of  their  masters'  customers. 

All  agreements  of  this  sort  in  general  restraint  of 
trade  (x)  are  illegal  and  void,  and  cannot  be  enforced 
either  at  law  or  in  equity  {y).  And  it  makes  no  differ- 
ence whether  they  are  under  seal  or  not,  or  whether 
they  are  made  with  or  without  consideration;  it  being 
■contrary  to  public  policy  that  any  one  should  bind 
himself  generally  not  to  carry  on  his  lawful  trade  (z). 

{x)  As  to  how  far  agreements  made  by  workmen  to  work  for  a 
particular  master  for  a  long  period,  at  certain  wages,  and  no  one 
else,  are  illegal,  as  being  in  restraint  of  trade,  wliere  there  is  no 
corresponding  obligation  on  the  pari  of  the  master  to  find  work,  see 
PilMngton  v.  Scott,  15  M.  &W.  657;  Hartley  v.  Cummings,  5  C.  B. 
247;  B.  V.  Welch,  2  E.  &  B.  357;  see  these  cases  ante,  p.  101.  In 
Coffiinsv.  Locke,  48  L.  J.,  P.  C.  69,  it  was  held  that  a  contract, 
whereby  certain  persons  carrying  on  the  business  of  stevedores  at 
Melbourne  agreed  to  distribute  their  business  at  that  port  in  cer- 
tain proportions  among  themselves,  and  covenanted  with  each 
other  that  none  of  them  would  undertake,  or  be  in  any  way  con- 
cerned in  the  stevedoring  of  any  ship  otherwise  than  according 
to  such  agreement,  was  a  general  restraint  of  trade,  and  void. 

(y)  But  a  servant  who  has  performed  such  an  agreement, 
whether  reasonable  or  not,  may  sue  for  the  price;  Bishop  v. 
Kitehin,  38  L.  J.,  Q.  B.  20. 

(z)  Com.  Dig.  Trade,  D.  3;  Clerk  v.  Tailors  of  Exeter,  3  Lev. 
241 ;  Ipswich  Tailors'  case,  11  Eep.  53  a ;  Mitchell  v.  Reynolds,  10 
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♦ 

*It  was  upon  this  principje,  ana  not  as  being  [*101]  miton  v. 
in  violation  of  any  statute,  that  the  bond  in  Hilton  v.  Eekersley. 
Eckersly  (a)  was  held  both  by  the  Queen's  Bench  (dis- 
sentiente  Ei-le,  J.)  and  Exchequer  Chamber  to  be  void  as  Combination 
being  in  general  restraint  of  trade.     The  bond  was  en-  bonds  illegal. 
tered  into  by  eighteen  cotton  spinners,  each  of  whom 
were  severally  bound  to  the  plaintiff  in  500Z.    The  condi- 
tion recited  that  the  obligors  were  respectively  owners 
of  spinning-mills,  and  employed  in  them  many  work- 
people;  that  there   were   societies   and   combinations 
among  divers  persons,  whereby  persons  otherwise  willing 
to  be  employed  were  deterred  by  fear  of  social  persecu- 
tion and  other  injuries  from  hiring  themselves  to  work, 
and  whereby  the  legal  control  of  the  obligors  of  their 
property  was  injuriously   interfered   with;  that  these 
combinations  were  sustained  by  funds  arbitrarily  levied 
and  extorted  by  way  of  tax  or  rate  on  the  persons  em- 
ployed by  and  receiving  wages  from  the  obligors,  and 
in  the  opinion  of  the  obligors  it  had  become  necessary 
to  take  *measures  for  vindicating  their  legal  [*105] 
rights  to  the  control  of  their  property,  which  would  also   > 
best  sustain  the  rights  of   the  labourer  to  the  free  dis- 
posal of  his  skill  and  industry,  and  therefore  the  obli- 

Mod.  130;  1  P.  "Wms.  181;  1  Smith's  L.  C.  356;  where  all  the 
cases  are  collected  and  commented  upon  :  and  see  also  3  Byth. 
Conv.  (3rd  edit.),  458,  where  the  cases  are  also  collected;  Sinde 
V.  Gray,  1  M.  &  G.  195  ;  Leatlier  Cloth  Co.  v.  Lorsont,  39  L.  J., 
Ch.  86;  L.  E.,  9  Eq.  345.  Contracts  of  this  nature  could  not  be 
enforced  by  the  Roman  law;  see  Puff.  lib.  v.  cap.  1,  sect.  3;  and 
see  Puff.  lib.  v.  cap.  5,  sect.  7,  as  to  monopolies.  It  may  be  well 
here  to  mention  that  the  case  in  the  Year  Books,  3  Hen.  5,  fo.  5, 
pi.  26,  which  is  sometimes,  though  inaccurately,  cited  as  an 
authority  that  an  agreement  in  general  restraint  of  trade  is  void 
(see  Com.  Dig.  Trade,  D.  3;  1  Smith's  L.  C.  369;  3  Byth.  Conv. 
458),  is  not  an  authority  for  that  position  (though  the  position  is 
incontestable,)  for  in  the  case  in  the  Year  Book  the  restraint  urns 
limited  in  point  of  space,  viz. ,  ' '  deins  le  ville  on  le  pi'  etc. "  The 
real  reason  why  the  bond  in  that  case  was  bad,  (if,  indeed,  it  was 
held  bad,  for  in  Broad  \.  Jollyfe,  Cro.  Jac.  596,  it  is  said  that  the 
bond  in  the  case  in  the  Year  Book  was  "allowed  good,")  was 
that  no  circumstances  appeared  to  show  it  to  be  reasonable;  see 
PrugnellY.  Gosse,  Aleyn,  67;  Cro.  Eliz.  872;  Claygate\.  Bachelor, 
Owen,  143;  and  see  also  Hutton  v.  Parker,  7  Dowl.  739.  The 
case  in  the  Year  Book  is  only  an  authority  that  a  restraint  of 
tiade  in  a,  particular  pince  is  bad  unless  circumstances  are  recited 
or  averred  showing  it  to  be  reasonable;  and  for  this  purpose  it  is 
cited  by  Lord  Wensleydale  in  his  judgment  in  3Iallan  v.  May, 
11  M.  &  W.  665,  post,  p.  111. 

(a).  6  E.  &  B.  47.  The  case  is  so  important  that  the  judgment 
of  the  Exchequer  Chamber  is  given  at  length.  In  the  Queen's 
Bench,  Lord  Campbell,  C.  J.,  expressed  great  regret  at  the  course 
of  decisions  which  had  thrown  upon  the  Judges  the  burden  of 
deciding  what  was  or  was  not  contrary  to  public  policy. 
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JTilton  V.         gors  had  agreed  to  carry  on  their  works  in  regard  to  the 
Eckersley.       amount   of   wages   to   be   paid   to   persons   employed 
therein,  and  the  times  or  periods  of  the  engagement  of 
work-people  and  the  hours  of  work,  and  the  suspending 
of  work,  and  the  general  discpline  and  management  of 
their  said  works  and  establishments,  in  conformity  with 
the  resolution  of   a  majority  of  the  obligors  present  at 
any  meeting  to  be  convened  as  thereinafter  mentioned. 
And  the  condition  of  the  bond  was,  that  if  the  obligors 
and  their  partners  should  for  twelve  months  carry  on 
and  conduct,  or  wholly  or  partially  suspend  the  carry- 
ing on  of  their  works  in  regard  to  the  several  matters 
aforesaid,  in  conformity  with  the  resolutions  of   a  ma- 
jority of  the  obligors  present  at  a  meeting  to  be  held  as 
thereinafter  mentioned,  then  the  bond  as  to  each  per- 
son so  performing  should  be  void.     And  the  days,  &c. 
of  the  proposed  meeting  were  set  out;   the  obligee  to 
hold  the  money  in  trust  for  all  the  obligors  :  with  power 
for  a  majority  of  the  obligors  at  a  meeting  to  release 
the  obligors  from  performance  of  the  condition.     But 
the  bond  was  held  void  as  being  against  public  policy. 
In  delivering  the  judgment  of  the  Exchequer  Cham- 
ber, Alderson,  B.,  said  : — 
Judgment  of       "  '^^®  question  is,  whether  this  is  a  bond  in  restraint 
Exchequer      of  trade,  and  we  think  it  is  so.     Prima  facie  it  is  the 
Chamber.        privilege  of   a   trader   in  a  free  country  in  all  matters 
not  contrary  to  law  to  regulate  his  own  mode  of  carry- 
ing it  on  according  to  his  own   discretion  and  choice. 
If  the  law  has  in  any  matter  regulated  or  restrained  his 
mode  of   doing  this  the  law  must  be  obeyed.     But  no 
power  short   of  the  general  law  ought  to  restrain  his 
free  discretion.     Now  here  the  obligors  to  this  bond 
have   clearly   put  themselves  into  a  situation  of   re- 
straint. 

"  First :  Each  of  them  is  prevented  from  paying  any 

amount  of  wages  except  such  as  the  majority  may  lix, 

J   ,  [*106]  *whatever  may  be  the  circumstances  of  the  work 

Exchequer"    ^  ^^  done  and  his  own  opinion  thereon.     Secondly  : 

Chamber.        They   can   only   employ   persons   for  such  times  and 

periods  as  the  majority  may  fix  on,  however  much  the 

minority   may   deem   it   for   their  own  interest  to  do 

otherwise.     The  hours   of    work,   the   suspending   of 

work  partially  or   altogether,  the   discipline  of  their 

establishments,  is  to  be  regulated  by  others  forming  a 

majority,  and  taken   from   every  individual  member. 

And  all  this  for  a  fixed  period  of  twelve  months.     All 

these   are   surely  regulations   restraining   each  man's 

power  of  carrying  on  his  trade  according  to  his  discre- 
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tion  for  his  own  best  advantage,  and  therefore  are  re-  Hilton  v. 
straints  on  trade  not  capable  of  being  legally  enforced.  Eckersley.  ^ 

"  We  do  not  mean  to  say  that  they  are  illegal  in  the  Judgment  of 
sense  of  being  criminal  and  punishable.     The  case  does  Exchequer 
not  require  us,  and  we  think  we  ought  not  to  express      *™  ^^' 
any  opinion  on  that  point. 

"But  then  it  is  said  that  these  regulations,  other- 
wise illegal,  are  prevented  from  being  so  considered  by 
the  circumstances  against  which  they  were  intended  to 
operate.  It  appears  that  a  counter  combination  existed 
on  the  part  of  certain  workmen,  and  that  the  alleged 
object  of  this  bond  was  to  counteract  this,  and  to  set 
the  willing  and  industrious  workman  free  from  its 
powers.  But  supposing  this  to  be  the  object,  and  that 
we  may  even  consider  it  as  laudable,  we  cannot  agree 
that  it  is  laudable  or  right  to  use  such  means  of  coun- 
teraction. The  maxim  'Injuria  non  excusat  injuriam,' 
is  a  sound  one  both  in  common  sense  and  at  common 
law.  This  is  only  to  put  one  wrong  as  counterbalanc- 
ing another  wrong,  to  place  the  industrious  workman 
in  the  fearful  situation  of  being  oppressed  by  a  majority 
of  masters,  in  order  to  prevent  him  from  being  op- 
pressed by  a  majority  of  his  fellow-workmen.  And, 
besides,  here  it  is  to  be  observed  that  the  master's  com- 
bination is  not  limited  to  the  duration  of  the  suggested 
combination  of  the  workmen.  It  is  to  last  for  twelve 
months  absolutely;  so  that  if  the  combinations  assigned 
as  the  excuse  for  it  broke  up,  as  they  almost  always  do, 
in  *a  short  period,  this  restraint  upon  the  [*107] 
obligors  would  still  continue  in  force  after  the  object 
against  which  it  seems  to  have  been  directed  had  long 
ceased  to  exist. 

"The  bond,  therefore,  if  not  altogether  illegal  and 
punishable,  is  framed  to  enforce  at  all  events  a  contract 
by  which  the  obligors  agree  to  carry  on  their  trade,  not 
freely,  as  they  ought  to  do,  but  in  conformity  to  the 
will  of  others;  and  this,  not  being  for  a  good  considera- 
tion, is  contrary  to  the  public  policy. 

"  We  see  no  way  of  avoiding  the  conclusion,  that  if 
a  bond  of  this  sort  between  masters  is  capable  of  being 
enforced  at  law,  an  agreement  to  the  same  effect  amongst 
workmen  must  be  equally  legal  and  enforceable;  and  so 
we  shall  be  giving  a  legal  effect  to  combinations  of 
workmen  for  the  purpose  of  raising  wages,  and  make 
their  strikes  capable  of  being  enforced  at  law.  We 
think  that  the  legislature  have  been  contented  to  make 
such  strikes  not  punishable,  and  certainly  they  never 
contemplated  them  as  being  the  subject  of  enforcement 
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by  a  suit  at  law  on  the  part  of  the  body  of  delegates 
against  any  workmen  who  might  have  been  seduced  by 
some  designing  person  to  sign  an  engagement,  with 
penalty  to  continue  in  the  strike  as  long  as  a  majority 
were  for  holding  out." 

Upon  this  last  point  Lord  Campbell,  in  the  Queen's 
Bench,  said:  "  There  must  be  entire  reciprocity  between 
liberty  to  the  masters  and  liberty  to  the  men;  and  it 
seems  to  me  that  a  decision  in  favour  of  this  bond 
would  establish  a  principle  upon  which  the  fantastic 
and  mischievous  notion  of  a  '  labour  parliament '  might 
be  realized,  for  regulating  the  wages  and  the  hours  of 
labour  in  every  branch  of  trade  all  over  the  empire. 
The  most  disastrous  consequences  would  follow  to  mas- 
ters and  to  men  and  to  the  whole  community." 

And  upon  similar  principles,  in  Hornby  v.  Close  (b), 
[*108J  *(\yhere  it  was  held  that  a  trades  union  was  not 
a  friendly  society  within  the  meaning  of  18  &  19  Vict. 
c.  63,  s.  9,  nor  established  for  any  purpose  which  was 
not  illegal  within  the  meaning  of  sect.  44),  some  of  the 
rules  were  held  to  be  illegal  (c)  as  being  in  restraint  of 
trade;  Cockburn,  C.  J.,  observing, — 

"  A  trades  union  is  generally  understood  to  mean  a 
combination  of  men  who  bind  themselves  not  to  work 
except  upon  certain  conditions  and  to  support  one 
another  if  they  happen  to  be  out  of  employment,  in 
conformity  with  the  wishes  and  interests  of  the  body 
at  large.  I  am  very  far  from  saying  that  a  trades 
union  constituted  for  such  a  purpose  would  bring  those 
who  compose  it  within  the  reach  of  the  criminal  law; 
but  as  trades  unions,  so  far  at  least  as  they  have  come 
under  my  notice,  have  rules  and  regulations  that  operate 
in  restraint  of  trade,  I  think  that,  just  as  in  Hilton  v. 
Eckersley  (d),  the  combination  of  masters  to  employ 
only  such  workmen  as  have  complied  with  certain  con- 

(6)  36  L.  J.,  M.  C.  43 ;  L.  E.,  2  Q.  B.  153  ;  10  Cox,  Cr.  C.  393 
See  Farrer  v.  Close,  38  L.  J  M.  C.  133  ;  S.  C.  nom.  Farrar  v. 
Justices  of  Bradford,  Law  T.  (1868)  238,  where  the  rule  was  held 
not  illegal.  See  also  the  report  of  the  Trades  Union  Commis- 
sioners, 9th  March,  1869  ;  and  the  memorandum  hy  Sir  W.  Erie 
on  the  law  relating  to  Trades  Unions  annexed  to  that  Report,  and 
also  published  separately.  See  also  "The  Trade  Union  Acts, 
1871  and  1876,"  34  &  35  Vict.  c.  31 ;  39  &  40  Vict.  c.  22,  {post, 
Appendix),  which  repealed  "The  Trades  Unions  Funds  Protec- 
tion Act,"  32  &  33  Vict.  c.  61.  As  to  the  effect  of  rules  framed 
by  committees  of  workmen  or  masters,  see  Levey  v.  Hill,  3  H.  & 
N.  702. 

(c)  But  not  criminal:  B.  v.  Stainer,  L.  Ri,  1  C.  0.  E.  230:  39 
L.  J.,  M.  C.  54.  ' 

(d)  Supra,  p.  104. 
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ditions  was  held  by  the  Exchequer  Chamber  (confirm- 
ing the  decision  of  this  Court)  to  be  not  criminally  ille- 
gal but  illegal  in  this  sense,  that  the  breach  of  an 
agreement  relating  to  such  a  combination  could  not  be 
enforced  in  a  Court  of  law;  so  here,  where  we  have  a 
society  which  appears  to  be  constituted  for  the  purpose 
of  carrying  out  the  objects  of  a  trades  union,  I  think 
that  it  is  illegal  within  the  meaning  of  the  decision  in 
that  case.  Some  of  these  rules  are  so  much  in  restraint 
of  trade  that,  were  an  action  to  be  brought  upon  the 
contract  or  obligation  to  be  impJie.d  from  an  assent  to 
them,  they  would  without  any  doubt  be  held  to  be  in 
restraint  of  trade,  so  that  the  action  could  not  be  main- 
tained." 

But  where  a  man  who  for  many  years  had  carried  on  WalUs  v. 
the  business  of  a  carrier  (e)  sold  and  assigned  the  good-  Day. 
will  of  his  business  to  the  defendants,  and  covenanted  Contract  on 
with  them  that  he  would  not  at  any  time  from  thence-  ^^^®  °^  ^"^^" 
forth  during  the  term  of  his  natural  life,  either  by  or  the  p^Ser 
for  himself,  or  for  or  with  any  other  person  whomso-  for  life  not 
ever  in  trust  for  him,  or  *to  or  for  his  benefit,  [*109]  illegal, 
set  up,  exercise,  or  in  any  sort  or  manner  howsoever  use 
or  follow  the  trade  or  business  of  a  carrier  except  as 
thereinafter  was  excepted,   and   that   he  would   from 
thenceforth  during  his  life  well  and  faithfully  serve  the 
defendants  as  an  assistant  in  the  said  trade  or  business 
of  a  carrier,  &c.,  and  the  defendants  covenanted  to  pay 
him  certain  weekly  sums:  it  was  held  that  the  agree- 
ment was  not  void  as   being  in  general  restraint  of 
trade. 

"  And  it  may  often  happen  that  individual  interest  Agreements 
and  general  convenience  render  engagements  not  to  in  partial  re- 
carry  on  a  trade  or  to  act  in  a  profession  in  a  particular  straint  of 
place   proper.      Manufactures   or   dealings   cannot   be    ^  ®^P  ^    ! 
carried  on  to  any  great  extent  without  the  assistance  of 
agents    and   servants.     These    must    soon    acquire    a 
knowledge  of  the  manufactures  or   dealings   of  their 
employers.     A  merchant  or  manufacturer  would  soon 
find  a  rival  in  every  one  of  his  servants  if  he  could  not 
prevent  them  from  using  to  his  prejudice  the  knowl- 
edge acquired  in  his  employ.     Engagements  of  this 
sort  between  masters  and  servants  are  not  injurious  re- 
straints of  trade,  but  securities  necessary  for  those  who 
are  engaged  in  it.     The  effect  of  such  contracts  is  to 

(c)  Wallis  V.  Day,  2  M.  &  W.  273.  As  to  the  dictum  in  that 
case,  that  a  contract  to  serve  another  for  life  must  he  hy  deed,  see 
1  Smith's  L.  C.  378,  note  to  Mitchell  v.  Reynolds. 
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encourage  rather  than  cramp  the  employment  of  capital 
in  trade  and  the  promotion  of  industry"  (/). 

Accordingly,  reasonable  agreements  in  partial  re- 
straints of  trade  have  always  been  held  to  be  valid  {g). 
For  partial  restraints,  however,  there  must  be  some 
consideration,  otherwise  they  are  impolitic  and  oppres- 
sive {h).  Without  a  consideration  such  an.  agreement, 
if  under  seal,  would  be  unreasonable  (i) ;  and  if  not 
[*110J  under  seal,  would  be  *nudum  pactum  (k).  If, 
however,  there  appear  to  be  a  consideration.  Courts  of 
law  will, not  inquire  into  the  adequacy  of  it  (I). 

The  law  upon  the  subject  of  agreements  in  restraint 
of  trade  is  admirably  stated  by  Lord  Wensleydale  in 
Mallan  v.  May  (m).  In  that  case,  by  an  agreement 
under  seal  it  was  agreed  that  the  defendant  should 
become  assistant  to  the  plaintiffs  in  their  business  of 
surgeon  dentists  for  four  years ;  that  the  plaintiffs 
should  instruct  him  in  the  business,  and  that  after  the 
expiration  of  the  term  the  defendant  should  not  carry 
on  the  business  in  London  or  in  any  of  the  towns  or 
places  in  England  or  Scotland  where  the  plaintiffs 
might  have  been  practising  before  the  expiration  of  the 
said  service.  The  agreement,  so  far  as  related  to  not 
carrying  on  the  business  in  London,  was  held  valid,  but 
the  remainder  of  the  restriction  was  held  unreasonable 
and  void.  And  in  giving  judgment,  Lord  Wensleydale 
said: — "The  rule  as  laid  down  by  Lord  Macclesfield 
(n)  and  Lord  Chief  Justice  Wiles  (o)  is,  that  total 
restraints  of  trade,  which  the  law  so  much  favours,  are  ab- 
solutely bad,  and  that  all  restraints,  though  only  partial, 
if  nothing  more  appear,  are  presumed  to  be  bad,  but  if 
the  circumstances  are  set  forth,  that  presumption  may 
be  excluded,  and  the  Court  are  to  judge  of  those  cir- 
cumstances and  determine  whether  the  contract  be  valid 


(f)  Per  Best,  C.  J.,  Homer  v.  Ashford,S  Bing.  326.  ' 

(g)  And  tMs  rule  is  applicable  to  contracts  made  abroad  and 
between  aliens ;  BousilUon  v.  BousiUion,  49  L.  J.,  Ch.  338  ;  and 
see  ibid,  that  a  contract  in  restraint  of  trade,  though  unlimited  as 
to  space,  is  not  void  if  such  universality  is  reasonably  requisite  for 
the  protection  of  the  contractee. 

(7»)  Prugnell  v.  Gosse,  AUeyn,  67 ;  Claygate  v.  Bachelor,  Owen, 
143 ;  Cro.  Eliz.  872,  nom.  Colgate  v.  Bachelor.  See  further  on 
this  point,  post,  p  119. 

(i)  See  Mutton  v.  Parleer,  7  Dowl.  739  ;  Mallan  v.  May,  11  M.  & 
"W.  665. 

(k)  MtcJicock  v.  CoJcer,  6  A.  &  E.  438. 

h)  Ibid. 

Im)  11  M.  &  W.  653. 

In)  Mitchell  V.  Reynolds,  1  P.  Wms.  180. 

(o)  Wiles,  388,  Ownmakers'  Company  v.  Fell. 
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or  not :  Mitchell  t.  Reynolds  (p).  Contracts  in  re-  Mallan  v. 
straint  of  trade  are  in  themselves,  if  nothing  show  them 
to  be  reasonable,  bad  in  the  eye  of  the  law :  per  Tindal, 
C.  J.,  in  Horner  v.  Graves  (q).  Therefore,  if  there  be 
simply  a  stipulation,  though  in  an  instrument  uader 
seal,  that  a  trade  or  profession  shall  not  be  carried  on 
in  a  particular  place,  without  any  recital  in  thq  deed, 
and  without  any  averments  showing  circumstances 
*which  rendered  such  a  contract  reasonable,  the  [*111] 
instrument  is  void.  Such  are  the  cases  cited  in  Prug- 
nell  V.  Oosse  (r)  and  the  case  of  the  Ten  Tailors  of 
Exeter  v.  Clarke,  (s)  and  Glaygate  v.  Bachelor,  (t); 
Year  Book,  2  Hen.  5,  fo.  5  (u).  But  if  there  are  cir- 
cumstances recited  in  the  instrument  (or  probably  if 
they  appear  by  averment),  it  is  for  the  Court  to  deter- 
mine whether  the  contract  be  a  fair  and  reasonable  one 
or  not,  and  the  test  appears  to  be  whether  it  be  preju- 
dicial or  not  to  the  public  interest,  for  it  is  on  grounds 
of  public  policy  alone  that  these  contracts  are  sup- 
ported or  avoided.  Contracts  for  the  partial  restraint 
of  trade  are  upheld  not  because  they  are  advantageous 
to  the  individual  with  whom  the  contract  is  made,  and 
a  sacrifice  pro  tanto  of  the  rights  of  the  community, 
but  because  it  is  for  the  benefit  of  the  public  at  large 
that  they  should  be  enforced.  Many  of  these  partial 
restraints  on  trade  are  perfectly  consistent  with  public 
convenience  and  the  general  interest,  and  have  been 
supported.  Such  is  the  case  of  the  disposing  of  a  shop 
in  a  particular  place  with  a  contract  on  the  part  of  the 
vendor  not  to  carry  on  a  trade  in  the  same  place.  It  is 
in  effect  the  sale  of  a  goodwill,  and  offers  an  encourage- 
ment to  trade  by  allowing  a  party  to  dispose  of  the 
fruits  of  his  industry  :  Prugnell  v.  Oosse  (x) ;  Broad  v. 
Joliffe  (y) ;  Jelliott  v.  Broad  {z).  And  such  is  the 
class  of  cases  of  much  more  frequent  occurrence,  and  to 
which  this  present  case  belongs,  of  a  tradesman,  manu- 
facturer or  professional  man  taking  a  servant  or  clerk 
into  his  service  with  a  contract  that  he  will  not  carry  on 
the   same  trade  or   profession   within   certain   limits: 

(p)  1  P.  Wms.  196. 

(q)  7  Bing.  744. 

(r)  Aleyn,  67. 

(si  2  Show  350. 

m  Owen,  143  ;  see  S.  C.  Cro.  Eliz.  873,  nom.  Colgate  v.  Bachelor. 

In)  See  note  (a),  ante,  p.  104,  as  to  this  case  in  the  Year  Book. 

\xS  Aleyn,  67. 

\y\  Cro.  Jac.  596. 

[z)  Noy,  98.  ^ 
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Chesman  v.  Nainby  (a).  In  sucli  a  case  the  public 
derives  an.  advantage  in  tlie  unrestricted  choice  which 
such  a  stipulation  gives  to  the  employer  of  able  assist- 
[*112]  ants,  and  the  security  it  affords  that  *the  master 
will  not  withhold  from  the  servant  instruction  in  the 
secrets  of  his  trade,  and  the  communication  of  his  own 
skill  and  experience,  from  the  fear  of  his  afterwards 
having  a  rival  in  the  same  business." 

It  is  justly  observed  by  Lord  Wynford,  in  giving  the 
judgment  of  the  Court  in  Homer  v.  Ashford  (b),  that 
"  it  may  often  happen  that  individual  interest  and  gen- 
eral convenience  render  engagements  not  to  carry  on 
trade  or  act  in  a  profession  in  a  particular  place  pro- 
per; that  engagements  of  this  sort  between  masters  and 
servants  are  not  injurious  restraints  of  trade,  but  secur- 
ities necessary  for  those  who  are  engaged  in  it,  and 
that  the  effect  of  such  contracts  is  to  encourage  rather 
than  cramp  the  employment  of  capital  in  trade  and  the 
promotion  of  industry." 

Upon  these  principles,  agreements  in  partial  restraint 
of  trade  have  in  a  variety  of  instances  been  upheld  and 
enforced.  Thus  in  Chesman  v.  Nainby  (c),  where  the 
defendant,  who  was  a  linendraper,  on  taking  the  plain- 
tiff's wife  before  marriage,  into  her  service,  made  her 
enter  into  a  bond  not  to  carry  on  the  business  of  a 
linen  draper  within  half  a  mile  of  the  defendant's  house, 
the  bond  was  held  good. 

And  so  where  (d)  the  defendant  in  consideration  that 
the  plaintiff,  who  was  a  tallyman,  would  take  him  into 
his  family,  and  instruct  him  in  the  trade,  with  a  provi- 
sion of  meat,  &c.,  and  an  allowance  of  20Z.  wages  a  year, 
promised  to  serve  the  plaintiff  for  five  years,  and  not  to 
exercise  the  trade  himself  for  seven  years  after  that 
time,  within  the  city  and  liberty  of  Westminster,  and 
bills  of  mortality,  the  agreement  was  held  good. 

And  again,  where  (e)  the  defendant,  in  consideration 
of  the  plaintiff's  taking  him  into  his  service,  as  assist- 
ant in  the  business  of  a  surgeon,  etc.,  agreed  with  the 
plaintiff  not  to  exercise  that  business  on  his  own  ac- 
L*113J  count  within  the  *distance  of  ten  miles  from 


(a)  2  Lord  Eaym.  1456  ;  2  Str.  739. 

h)  3  Bing.  326. 

(c)  2  Lord  Raym.  1456 ;  2  Str.  739. 

id)  Calmer  v.  Clark,  7  Mod.  230 ;  Cas.  temp.  Hardwicks,  53. 

(e)  Davis  v.  Mason,  5  T.  E.  118 ;  and  see  Hayward  v.  Young 
2  Ch.  Eep.  407,  where  a  bond  by  an  apothecary  not  to  set  up 
business  irithin  twenty  miles  was  upheld.  See  also  Gravely  v. 
Barnard,  43  L.  J.,  Ch.  659. 
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Thetford,  where  the  plaintiff  resided,  for  fourteen  years, 
the  agreement  was  held  good. 

And  in  another  case  (e),  an  agreement  by  the  defend-  gainter  v 
ant,  in  consideration  that  the  plaintiff  would  engage  Ferguson. 
him  as  assistant  to  the  plaintiff  as  a  surgeon  and  apoth- 
ecary, that  the  defendant  would  not  at  any  time  practise 
in  his  own  name,  or  in  the  name  or  names  of  any  other 
person  or  persons,  as  a  surgeon  or  apothecary  at  M.,  or     ' 
within  seven  miles  thereof,  was  also  held  good. 

And  upon  similar  principles  the  contract  in  Mumford  jiXnmford  v 
V.  Gething  (/)  was  upheld,  Erie,  C.  J.,  saying  upon  this  Qething. 
point, — "  The  main  argument  urged  in  support  of  the 
rule  was,  that  this  contract  was  void  as  being  in  res- 
traint of  trade.  As  to  that  I  am  of  opinion,  that  if  no 
parol  evidence  had  been  given  in  the  case  at  all  to 
limit  the  employment,  still  the  contract  would  have 
been  good  and  valid  :  being,  in  my  judgment,  an  en- 
gagement limited  in  point  of  space  by  the  words  '  on 
any  part  of  the  same  ground, '  that  is  to  say,  limited  to 
the  towns  to  which  the  defendant  might  be  sent,  it 
being  at  the  option  of  the  plaintiffs  to  send  him  to  any 
part  of  England,  which  they  had  divided  into  districts, 
in  which  they  carried  on  their  business.  I  entirely  dis- 
agree with  the  notion  that  these  agreements  are  to  be 
discouraged  or  held  void  as  being  in  restraint  of  trade, 
in  order  to  protect  the  interests  of  those  who,  like  the 
defendants,  agree  to  such  partial  restrictions.  It  is  for 
the  benefit  of  the  public  at  large  that  contracts  for  the 
partial  restraint  of  trade  should  be  enforced,  for  if  they 
were  not  an  employer  would  be  uncommonly  scrupu- 
lous as  to  whom  he  employed,  if  he  had  no  means  of 
keeping  those  whom  he  employed  in  check,  and  of 
knowing  how  they  would  conduct  his  business,  and 
that  they  would  not  injure  him  by  leaving  his  employ- 
ment and  transferring  the  knowledge  they  had  acquired 
from  bim  to  his  injury  to  some  rival  in  the  trade.  It 
appears  to  me  highly  *desir,able  that  those  who  [*114] 
enter  into  such  service  as  this  should  be  at  liberty  to 
make  contracts  which  give  security  that  they  will  not 
use  the  knowledge  they  acquire  to  the  injury  of  their 
employers.  I  entirely  agree  with  the  doctrine  of 
Parke,  B.,  in  Mallan  v.  May,  where  he  says  that  the 
public  derive  an  advantage  in  the  unrestricted  choice. 
&o.,  &c.  {g).     The  defendant  here  was  perfectly  com- 

('')  Sainter  v.  Ferguson,  7  C.  B.  716. 
(/)  Ante,  p.  54. 
{g)  Ante,  p.  110. 
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to  be  meas- 
ured. 
Leigh  v. 
Mind. 


petent  to  judge  whether  it  was  for  his  interest  to  enter 
into  any  agreement,  and  very  soon  after  he  has  entered 
into  it  he  goes  over  the  same  ground  which  he  had  trav- 
elled for  the  plaintiffs,  and  takes  orders  for  a  rival 
house.  If  the  agreemeiit  stood  alone,  there  is  to  my 
mind  abundant  reason  for  holding  that  it  is  limited  in 
point  of  space,  and  that  the  limit  is  such  as  affords  a 
sufficient  protection  to  the  interest  of  the  defendant 
within  the  doctrine  laid  down  in  Mallan  v.  May." 

When  an  agreement  not  to  carry  on  a  trade  within  a 
certain  distance  of  a  particular  place  has  been  establish 
ed,  the  distance  should  be  measured  by  the  nearest 
mode  of  access,  and  "  that  is  to  be  considered  the  nearest 
way  of  access  which  a  person  making  the  best  of  his  way 
from  house  to  house  would  be  likely  to  take  :  that  is, 
using  the  footway  where  there  was  one,  and  where  it 
was  most  convenient  to  use  it,  and  the  carriage-way, 
either  where  it  could  be  most  conveniently  used,  or 
where  there  was  no  footpath  "  {h).  And  "  the  nearest 
mode  must  be  taken  according  to  the  existing  state  of 
the  streets.  If  subsequently  to  the  convenant,  the  conve- 
nantor  took  a  public-house,  the  distance  of  which,  by 
the  then  shortest  way  of  access,  would  be  greater  than 
that  agreed  upon  from  the  one  he  sold,  and  a  new  street 
were  afterwards  opened,  whereby  the  distance,  by  the 
shortest  way  of  access,  became  less  than  that  mentioned 
in  the  covenant,  the  covenantor  would  thereupon  in- 
cur a  breach  of  covenant "  (i). 

[*115]  *In  constructing  covenants  of  this  sort,  how- 
ever, much  must  depend  on  the  precise  language  used. 
When  the  legislature  has  used  the  expression  "  within 
twenty  miles,"  the  courts  have  laid  down  an  arbitrary  rule 
that  the  distance  is  to  be  measured  in  a  straight  line 
on  a  horizontal  plane,  or  in  popular  language  "  as  the 
crow  jlies  "  {k).  This  rule  has  been  applied  by  Wood, 
V.  C,  in  granting  an  injunction  to  restrain  the  breach 
of  a  covenant  in  restraint  of  trade  {I),  and,  added  the 
Vice- Chancellor,  "if  the  parties  mean  the  distance  to 
be  measured  by  roads  and  streets,  they  should  say  so." 
Ontliemap.       In  a  subsequent  case   {m)  in  which  the   defendant 


As  the  crow 
flies. 


(h)  Per  Parke,  J.,  in  Leigh  v.  Hind,  9  B.  &  C.  775  ;  see  Atkyns 
V.  Kinnier,  4  Exc.  776 ;  19  L.  J.,  Exc.  132. 

it)  Per  Littledale,  J.,  in  Leigh  v.  Hind,  ubi  supra. 

(k)  B.  V.  Saffron  Walden,  9  Q.  B.  76;  Stokes  v.  GrisseU,  14  C.  B. 
678;  Lake  v.  Putler,  5  E.  &  B.  92 ;  Jewel  v.  Stead,  6  E.  &  B.  350. 

(I)  Duignan  v.  Walker,  1  Johns.  446:  33  L.  T.  256;  28  L    J 
Ch.  867.  )  ■      -I 

(m)  Moufflet  v.  Cole,  41  L.  J.,  Exc.  29;   L.  E.,  7  Exc.  70:  42  L. 
J.,  Exc,  8;  L.  E.,  8  Exc.  32.  '  >  , 
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assigned  to  the  plaintiff  the  lease  and  goodwill  of  a  Moufflei  v. 

public-house,  and  covenanted  that  if  he  should  keep  a  Cole. 

public-hoase  "within  the  distance  of  one  half  of  a  mile 

of  the  said  premises  "  he  would  pay  500Z.  as  liquidated 

damages,  it  was  held  by  the  Exchequer  Chamber  that 

the  distance  should  be  measured  on  a  map,  saying,  "  It 

is  a  very  simple  matter  to  take  the  ordnance  map  and 

with  a  pair  of  compasses  measure  the  distance  between 

any  two  points,  and  then  by  the  scale  ascertain  what 

that  distance  is." 

But   although    agreements   in    partial   restraint    of  Restraint 
trade  are  in  many  cases  upheld,  yet,  in  order  to  be  must  be 
be  valid,  they  must  be  reasonable,  even  though  under  reasonable. 
seal  (n).     The  question,  whether  or  not  any  particular  Whether 
agreement  of  this  sort  is  reasonable,  is  one  for  the  de-  reasonable  or 
termination   of   the  Court    (o).      No    certain    precise  ^j^j^^^q^  ^^g"^" 
boundary  can  be  laid  down  *within  which  the  [*116]  Court, 
restraint  would  be  reasonable,  and  beyond  which,  ex-  There  is  no 
cessive.     But  "  a  better  test  cannot  be  applied  to  the  precise  rule 
question  whether  reasonable  or  not,  than  by  consider-  piithesub- 
ing  whether  the  restraint  is  such  only  as  to  aflford  a  ^^°  ' 
fair  protection  to  the  interests  of  the  party  in  favour  of 
whom  it  is  given,  and  not  so  large  as  to  interfere  with 
the  interests   of   the   public.      Whatever   restraint   is 
larger  than  the  necessary  protection  of  the  party  can 
be  of  no  benefit  to  either,  it  can  only  be  oppressive, 
and  if  oppressive,  it  is  in  the  eye  of  the  law  unreason- 
able "  (  p). 

Applying  this  test  to  an  agreement  (q),  whereby  the 

(n)  See  Sutton  v.  Parker,  7  Dowl.  739,  and  cas.  cit.  infra. 

(o)  Homer  v.  Ashford,  3  Bing.  322;  MaUan  y.  May,  11  M.  &  W. 
G53;  Tallia  v.  Tallis,  1  E.  &  B.  391.  In  the  latter  case,  p.  404, 
Erie,  J.,  said,  "It  always  seemed  to  me  a  difficulty,  that  if  the 
Court  is  to  decide  what  restraint  is  reasonable  they  must  judi- 
cially determine  a  question,  the  solution  of  which  may  require 
knowledge  both  of  the  statistics  of  the  trade  and  of  the 
geographical  situation  of  places;"  and  Lord  Campbell,  C.  J., 
added,  "  If  it  were  res  integra,  I  do  not  see  the  objection  to  cast- 
ing on  the  defendant  the  burthen  of  pleading  and  proving,  as  a 
&ct,  that  the  restraint  was  more  than  was  reasonable." 

(p)  Per  Tindel,  C.  J.,  in  Horner  Y.  Graves,  7  Bing.  743;  and 
see  Hitchkoclc  v.  Coker,  6  A.  &  E.  454;  Mallan  v.  May,  upi  supra; 
Ward  V.  Byrne,  5  M.  &  W.  548,  561;  Procter  v.  Sargent,  2  M.  & 
G-.  32;  Dendy  v.  Henderson,  11  Exc.  198;  Allsopp  v.  Wheaicroft, 
42  L.  J.,  Ch.  12;  L.  E.,  15  Eq.  59.  As  to  how  far  an  agreement 
to  serve  a  particular  master  and  no  one  else  for  seven  years  is 
void  as  being  an  unreasonable  restraint  of  trade,  where  the  mas- 
ter is  not  bound  to  employ  the  servant,  see  Hartley  v.  Oummings, 
5  C.  B.  247;  ante,  p.  45. 

(q)  Horner  V.  Graves,  7  Bing.  743;  and  see  Young  v.  Timmins, 
1  Cr.  &  J.  331. 
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to  be  reason- 
able. 


defendant  covenanted  with  the  plaintiff,  that  he  the 
defendant  would  faithfully  serve  the  plaintiff  as  an 
assistant  in  the  business  and  profession  of  a  surgeon 
dentist  for  five  years  ;  and  the  plaintiff,  in  consider- 
ation of  such  service,  and  of  the  covenants  of  the  de- 
fendant, did  covenant  with  the  defendant  to  pay  him 
the  yearly  salaries  therein  mentioned,  and  to  instruct 
him  in  the  business  or  profession  of  a  surgeon  dentist; 
and  the  defendant  covenanted  that  he  would,  during 
the  said  term  of  five  years,  faithfully  and  diligently 
serve  the  plaintiff'  as  his  assistant,  and  would  not  depart 
from  his  service  without  giving  him  three  calendar 
months'  notice  in  writing  of  such  his  intention;  "and 
that  the  defendant  should  not,  nor  would  at  the  expira- 
tion or  other  sooner  determination  of  the  said  term 
(provided  the  said  plaintiff  were  then  living  and  prac- 
tising in  the  said  business  or  profession),  exercise  and 
practise  the  said  business  or  profession  at  or  within 
the  distance  of  100  miles  of  the  city  of  York,  without 
the  previous  consent  in  vmting  of  the  said  plaintiff, 
[*117]  under  the  penalty  of  *1,000Z.:"  the  restriction 
was  held  unreasonable,  and  judgment  arrested. 

Upon  the  same  principle,  part  of  the  agreement  in 
Mallan-v.  May  (r),  (that  part,  namely,  which  restrained 
the  defendant  from  practising  as  a  surgecjn  dentist  in 
any  of  the  towns  or  places  in  England  or  Scotland, 
where  the  plaintiffs,  or  the  defendant  on  their  account, 
might  have  been  practising  before  the  expiration  of  the 
defendant's  service,)  was  held  to  be  unreasonable  and 
void.  And  in  Price  v.  Green  (s),  a  covenant  not  to 
carry  on  the  trade  of  a  perfumer,  toyman,  and  hair 
merchant,  within  the  cities  of  London  and  Westminster, 
and  the  distance  of  600  miles  from  the  same  respec- 
tively, was  held  to  be  void  as  to  the  600  miles,  though 
good  as  to  London  and  Westminster. 

But  agreements  not  to  carry  on  the  business  of  an 
attorney  in  London,  or  the  distance  of  150  miles  round 
(t),  or  within  the  city  of  Loudon  or  the  counties  of 
Middlesex  or  Essex  (m),  or  in  Great  Britain,  for  the 
space  of  twenty  years  (a;),  have  been  held  not  unreason- 


11  M.  &  W.  653;  ante,  p.  110. 
(s)  16  M.  &  W.  346;  and  see  Nieholls  v.  Stretton,  10  Q.  B.  346; 
Collins -v.  Locke,  48  L.  J.,  P.  C.  73. 

(t)  BunnY.  Guy,  4  East,  190;  and  see  Galsworthy  v.  Strutt,  1 
Exc.  67. 

(u)  May  V.  O'Neile,  44  L.  J.  Ch.  660. 

{x)   Whitaker  v.  Smce,  3  Beav.  383;  but  see  as  to  this  case, 
post,  p.  121. 
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able.  And  "  five  miles  from  Northampton  Square,  in 
the  county  of  Middlesex,"  in  the  case  of  a  milkman 
(y),  "London,"  in  the  case  of  a  surgeon  dentist  (z), 
"  200  miles  from  Birmingham,"  in  the  case  of  a  horse- 
hair manufacturer  (a),  and  "any  part  of  Europe"  on 
sale  of  a  patent  (6),  were  considered  not  unreasonable 
distances. 

And  upon  a  dissolution  of  partnership  between  per-  Tallis  v. 
sons  in  the  canvassing  trade,  a  covenant  by  the  defend-  Tallis. 
ant  not  to  be  concerned  in  that  trade  in  "  London,  or 
within  150  *miles  of  the  General  Post  Office,  [*118] 
nor  in  Dublin  or  Edinburgh,  or  within  fifty  miles  of      ' 
either,  nor  in  any  town  in  Great  Britain  or  Ireland,  in 
which  the  plaintiff,  or  his  successors,  might  at  the  time 
have  an  establishment,  or  might  have  had  one  within 
the   six   months   preceding,"  was  held  not   unreason- 
able (c). 

And  in  the  following  case  also  the  agreement  was  xt^ndy  v 
upheld  as  reasonable  (d) : —  Henderson. 

By  agreement  reciting  that  the  plaintiff,  being  solic- 
itor for,    and  general   manager  of,  certain  estates   at  la^eSTso- 
Torquay,  in  the  parishes  of  Tormoham  and  St.  M.,  and  licitor  and 
having  occasion  for  the  services  of  a  managing  clerk,  to  resident 
reside  at  Torquay,  finding  it  expedient  to  establish  an  clerk, 
office  there  for  the  transaction  of  law  and  other  busi- 
ness, had  proposed  to  appoint  the  defendant  as  resident 
clerk  there,    upon   his    entering   into    the   agreement 
thereinafter  contained:  it  was  agreed  that  defendant 
should  continually  reside,  except  as  otherwise  directed 
by  plaintiff,  at  Torquay,  and  to  have  the  use  of  three 
rooms  in  the  house  where  such  office  should  be  kept; 
that  defendant  should  have  the  salary  therein  men- 
tioned,   and   should   exclusively   devote   his  time  and 
attention  to  the  interest  of  the  plaintiff,  and  should  not 
make  use  of  his  own  name  in  any  business  matter  or  as 
agent,  except  as  agent  for  plaintiff,  his  executors,  &c., 
and  should  not  take  any  other  situation,  or  transact 
any  other  business  on  his  own  account,  or  for  his  own 
profit,  or  on  account  or  for  the  profit  of  any  other  per- 

(y)  Procter  v.  Sargent,  2  M.  &  G.  20;  see  Benwell  v.  Inns,  26  L. 
J.,  Ch.  663;  24  Beav.  307. 

(z)  Mallan  v.  May,  11  M.  &  "W.  653;  ante,  p.  110.  In  that  case 
"London"  was  held  to  mean  the  Oity  of  London. 

(a)  Harms  v.  Parsons,  32  L.  J.,  Ch.  247;  32  Beav.  328;  9  Jur., 
N.  S.  145. 

(6)  Leather  Cloth  Company^.  Lorsont,  39  L.  J.,  Ch.  86;  L.  E.,  9 
Eq.  345.     See  AlUopp  v.  Wheatcroft,  42  L.  J.,  Ch.  12. 

(c)  Tallis  V.  Tallis,  1  E.  &  B.  391. 

(d)  Dendy  v.  Henderson,  11  Exc.  194. 
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seal  in  re- 
straint of 
trade  must 
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not  inquire 
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of  cousidera^ 
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Duration  of 
restraint  (in 
other respects 
valid  (unim- 
portant. 


son  than  plaintiff,  his  executors,  &c.,  without  his  con- 
sent; that  either  party  should  be  atliberty  to  determine 
the  agreement  by  notice,  as  therein  mentioned;  but  in 
case  of  any  such  determination  by  either  party,  the  de- 
fendant should  not,  unless  with  and  during  the  consent 
of  the  plaintiff  (such  consent  to  be  revocable  at  any 
time),  for  the  space  of  twenty-one  years  fi-om  the  expira- 
tion of  =uch  notice,  and  notwithstanding  the  decease 
[*119]  of  the  plaintiff  previous  to  or  *during  the  period 
aforesaid,  reside  in  the  parish  of  Tormoham  or  of  St. 
M.,  or  within  twenty -one  miles  thereof,  or  transact  or 
carry  on  therein  or  within  the  distance  aforesaid,  either 
for  himself  or  any  other  person,  or  in  partnership  or 
connection  with  any  other  person,  during  the  period  of 
twenty-one  years,  any  business  of  the  nature  or  descrip- 
tion of  the  business  that  might  be  carried  on  under  the 
agreement,  or  might  be  intended  so  to  be,  under  a  pen- 
alty of  2,0002.,  to  be  recovered  as  liquidated  damages. 
That  the  agreement  should  not  determine  on  the 
decease  of  the  plaintiff,  unless  notice  should  have  been 
previously  given  by  either  party.  And  a  plea  by  the 
defendant  that  although  he  had  resided  in  Tormoham, 
he  had  not  done  so  for  the  purpose  of  carrying  on 
business  of  the  nature  referred  to  in  the  agreement, 
was  held  bad  on  demurrer. 

In  the  case  of  an  agreement  in  partial  restraint  of 
trade,  not  under  seal,  it  is  necessary,  not  only  that  it 
should  be  reasonable,  but  also  that  there  should  appear 
to  be  a  consideration  to  support  it,  otherwise  it  would 
be  merely  nudum  pactum  and  void  (e).  An  opinion 
at  one  time  prevailed  (/),  or,  more  accurately  speaking, 
was  supposed  to  prevail,  that  the  Courts  would  inquire 
into  the  inadequacy  of  the  consideration.  But  that 
opinion  is  now  entirely  exploded  (g.) 

If  an  agreement  in  partial  restraint  of  trade  be  in 
other  respects  valid,  it  is  no  objection  that  the  restraint 
be  imposed  for  the  whole  life  of  the  party  subject  to  it. 

Thus,  where  (h)  it  appeared  that  the  plaintiff,  who 
was  a  druggist,  had  taken  the  defendant  into  his  ser- 
vice as  an  assistant,  at  a  certain  annual  salary,  and  in 


e)  See  ante,  p.  109. 

/)  See  per  Alderson,  B., 


in  Pilkington  v.  Scott,  15  M.  &  "W. 


660. 

(g)  Hitchcock  v.  Coker,  6  A.  &  E.  456  ;  and  see  also  ArcJier  v. 
Marsh,  6  A.  &  E.  959  ;  Ldghion  v.  Wales,  3  M.  &  W.  551  ;  Pilk- 
ington V.  Seott,  ubi  supra ;  Sainier  v.  Ferguson,  7  C.  B.  710 ;  and 
see  per  Lord  Wensleydale,  in  Moss  v.  Hall,  5  Exc.  49,  50  ;  Tallis 
V.  Tallis,  1  E.  &  B.  391. 

(A)  Hitchcock  V.  Coker,  6  A.  &  E.  438. 
(168) 
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consideration  thereof  the  defendant  agreed  that,  if  he  mtcJwock  v. 
"should  at  any  time  thereafter,  directly  or  indirectly,  Coker. 
in  his  own  name,  or  *in  the  name  of  any  other  [*120] 
person,  use,  exercise,  carry  on  or  follow  the  trades  or 
businesses  of  a  chemist  and  druggist,  or  either  of  them, 
within  the  town  of  Taunton,  in  the  county  of  Somerset, 
or  within  three  miles  therof,"  then  he  would  pay  to  the 
plaintiff  500Z.  for  liquidated  damages,  it  was  held  that 
the  agreement  was  not  void  merely  on  the  ground  of 
the  restriction  being  indefinite  as  to  duration,  the  same 
being  in  other  respects  a  reasonable  restriction. 

And  so,  where  (i)  the  defendant,  on  becoming  assis-  Hastings  v. 
tant  to  the  plaintiff,  who  was  a  surgeon,  entered  into  a  Whitley. 
bond  not  to  practise  as  a  surgeon  at,  or  within  ten  miles 
of,  S.,  at  any  time  without  the  consent,  in  writing,  of 
the  obligee,  it  was  held  that  the  restraint  was  not  con- 
fined to  the  life-time  of  the  obligee,  but  was  co-exten- 
sive with  that  of  the  obligor,  and  that  there  was  noth- 
ing illegal  in  the  restriction  being  indefinite  as  to 
duration,  the  same  being  in  other  respects  a  reasonable 
restriction. 

So  a  covenant  not  to  carry  on  the  trade  of  a  butcher  EJves  v. 
within  five  miles  was  held  good,  although  indefinite  in  Croft. 
point  of  duration  (fc). 

And  as,  on  the  one  hand,^  the  indefinite  duration  of  a  But  definite 
restriction  will  not  invalidate  the  contract  whereby  that  limitation  in 
restriction  is  imposed,  if  in  other  respects  reasonable,  P°™*  °^  *™® 
so,  on  the  other  hand,  the  definite  limitation  of  a  re-  ^lone  support 
striction  in  point  of  time  will  not  render  valid  a  restraint  restraint  in 
in  other  respects  unreasonable.  otherrespects 

Thus,  where  (Z)  the  defendant,  upon  entering  the  ser-  unreason- 
vice  of  the  plaintiff,  who  was  a  coal  merchant,  as  town 
traveller  and  collecting  clerk,  gave  him  a  bond  condi-  ^™^ 
tioned  {inter  alia)  that  he  should  not,  within  two  years 
after  leaving  the  plaintiff"s  service,  solicit  or  sell  to  any 
customers  of  the  plaintiff,  that  he  should  not  follow  or 
be  employed  in  the  business  of  a  coal  merchant  for 
nine  months  after  he  should  *hg,ve  left  the  [*121] 
plaintiff's  employ,  and  that  he  should  not  leave  his 
employment  without  giving  a  month's  notice,  it  was 
held  that  the  bond  was  void  as  being  in  general  restraint 
of  trade,  and  that  the  restriction  being  limited  in  point 
of  time  did  not  render  it  valid. 

(i)  Hastings  v.  Whitley,  2  Exc.  611  ;  and  see  a  similar  agree- 
ment upheld  in  Sainter  v.  Ferguson,  7  C.  B.  716. 

(k)  Elves  V.  Croft,  19  L.  J.,  C.  P.  385  ;  10  C.  B.  241. 

(l)    Ward  V.  Byrne,  5  M.  &  W.  548  ;  and  see  Hinde  v.  Gray,  1 
M.  &  G.  195  ;  Praetor  v.  Sargent,  2  M.  &  G.  20. 

(169) 
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A  case  (m),  however,  has  been  decided  in  Eqtiity 
somewhat  at  variance  with  Ward  v.  Byrne,  in  which 
Lord  Langdale,  M.  R.,  enforced,  by  injunction,  an 
agreement  entered  into  by  an  attorney  not  to  practice 
in  Great  Britain  for  the  space  of  twenty  years  without 
the  consent  of  the  person  to  whom  he  had  sold  his 
business.  Of  this  case,  Patterson,  J.,  is  reported  to 
have  said  (n),  "  I  cannot  help  thinking  that  the  Master 
of  the  Rolls  there  must  have  proceeded  on  the  ground 
that  the  limitation  was  for  twenty  years  only."  And 
on  Ward  v.  Byrne  being  cited,  the  same  learned  Judge 
observed,  "  I  do  not  see  how  that  case  can  be  reconciled 
with  Whitaker  v.  Howe."  It  must  be  observed,  how- 
ever, that  in  Whitaker  v.  Howe  the  restriction  was 
limited  as  to  space,  viz.,  to  Great  Britain  ;  but  in  Ward 
v.  Byrne  the  restriction  was  not  limited  at  all  as  to 
space,  though  it  was  as  to  time.  The  decision  in  Whit- 
aker V.  Howe,  therefore,  may  only  amount  to  this,  that 
the  whole  of  Great  Britain  is  not  an  unreasonable  re- 
striction on  the  sale  of  the  goodwill  of  an  attorney's 
business  (o).  If  it  be  considered  as  a  decision  that  a 
general  restraint  on  trade,  unlimited  except  in  point  of 
duration,  is  good,  it  is  conceived  that  it  cannot  be  sup- 
ported, being  at  variance  with  all  the  earlier  authori- 
ties. 

Together  with  the  cases  in  which  contracts  in  partial 
restraint  of  trade  have  been  upheld  may  be  classed 
those  in  which  a  servant  or  clerk  enters  into  a  contract 
not  to  interfere  with,  or  solicit,  the  business  of  those 
persons  who  are  his  employer's  customers.  Such  agree- 
[*122]  ments  are  in  general  *valid,  whether  the  cus- 
tomers are  named  in  a  schedule  or  not  (p). 

Thus,  where  (g)  an  articled  clerk  to  an  attorney  in, 
consideration  of  the  attorney  taking  him  as  an  articled 
clerk  without  any  premium,  covenanted  that  he  would 
not  during  the  articles,  or  at  any  time  after  their  expi- 
ration, interfere  with,  or  act  as  attorney  or  agent  for, 
any  person  who  had  already  been,  or  who  should  from 
time  to  time  thereafter  become  or  be  the  client  or  cor- 


^  (m)  Whitaker  v.  Howe,  3  Beav.  383  ;  see  Bryson  v.  Whitehead,  1 
Sim.  &  St.  74,  where  an  agreement  not  to  carry  on  the  business 
of  a  dyer  for  twenty  years  was  considered  too  large. 

(n)  InMchollsv.  Stretton,  10  Q.  B.  353  ;  and  see /S.  C,  7  Beav.  42. 

( o)  See  Harms  v.  Parsons,  32  L.  J. ,  Ch.  247. 

(p)  Hunlocke  v.  Blacklowe,  1  Wms.  Saund.  1.56;  Banniey.  Ir- 
vine, 7  M.  &  G.  969  ;  NichoUs  v.  Streiton,  10  Q.  B.  346. 

{q)  MehollsY.  Stretton,  ubi  supra.    "See  also  Pearson \.  Pearson, 
L.  R.,  27  Ch.  Div.  145 ;  54  L.  J.,  Ch.  32,  as  to  the  right  of  the 
vendor  of  the  goodwill  of  a  business  to  solicit  old  customers." 
(170) 
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respondent  in  business,  of  the  attorney,  or  any  partner 
of  his,  or  any  person  to  whom  he  might  sell  his  busi- 
ness, it  was  held  that  the  attorney  might  recover  in  re- 
spect of  breaches  of  covenant  with  regard  to  persons 
who  had  been  his  clients  before  and  at  the  time  of  mak- 
ing the  deed,  and  of  persons  who  had  been  his  clients 
whilst  the  clerk  continued  under  articles. 

Upon  similar  principles  "a  person  may,  by  agreement,  Contract  not 
restrain  himself  generally  from  the  use  of  a  particular  to  use  partic- 
secret  in  his  trade  (r).  ^lar  secret  of 

If  an  agreement  in  restraint  of  trade  is  partly  good  ^^''^^'^• 
and  partly  bad,  and  the  good  part  can  be  separated  partWood 
from  the  bad  without  injury  to  the  sense,  the  good  part  and  partly 
will  be  upheld,  and  the  bad  rejected  (s.)  bad  upheld 

But  an  agreement  with  A.  that  he  will  not  carry  on  ^  *°  &^°^ 
a  particular  trade  is  not  binding  on  his  executors,  so  as  '^'^^'  .     . 
to  prevent  ^/leir  carrying  on  the  prohibited  trade  {t):  ouexecutorl 
though  of  course  the  agreement  might  be  made  to  ex- 
tend to  executors  by  apt  words. 

It  is  not  very  easy  to  define  what  acts  would  amount  -^-jj^t  jg 
to  "carrying  on"  a  particular  trade.     Where  a  tailor,  "canying 
having  sold  the  goodwill  of  his  business  agreed  with  on"  a  trade, 
the  purchaser  *not  to   "carry  on  or  be  con-   [*123J 
cerned  or  interested  in"  the  business  of  a  tailor  within  xj^eif^  ^ 
a  fixed  distance  of  his  former  shop ;  and  afterwards  en- 
gaged himself  as  a  journeyman  tailor  to  his  nephew, 
who  carried  on  the  same  trade  under  the  same  name 
within  the  prescribed  limits,  Malins,  V.-C,  held  this  to 
be  a  breach  of  his  agreement  and  granted  an  injunc- 
tion to  restTain  him  [u). 

But  soliciting  orders  as  servant  for  another  does  not 
amount  to  a  breach  of  an  agreement  not  to  carry  on  a 
trade  {x). 

And  where  a  traveller  on  entering  the  service  of  an  joaaelyn  v. 
ale,  porter  and  spirit  merchant  bound  himself  not  to  Parson. 
travel  for  any  porter,  ale  or  spirit  merchant  as  agent, 
collector  or  otherwise  in  C,  or  within  twenty-five  miles 
thereof,  it  was  held  that  traveling  as  agent  and  collector 

(r\  Bryson  v.  Whitehead,  1  Sim.  &  St.  74. 

(s)  Chesmnn  v.  Nairiby,  2  Str.  739  ;  2  Lord  Eaym.  1456  ;  Mallan 
v.  May,  11  M.  &  W.  653 ;  Pnce  v.  Green,  16  M.  &  W.  346 ;  Nich- 
olls  V.  Stretton,  10  Q.  B.  346  ;  Tallis  v.  TaUia,  IE.  &  B.  391,  413 ; 
and  see  Bryson  v.   Whitehead,  1  Sim.  &  St.  74. 

(t)  Cooke  V.  Colcraft,  2  ^V.  Bl.  856  ;  3  Wils.  380.  Semble,  how- 
ever, that  the  restraint  in  that  case  was  void,  being  in  general  re- 
straint of  trade. 

(tt)  Nemling  v.  DoUU,  38  L.  J.,  Ch.  111. 

[x)  Clark  Y.  Watkins,  9  Jur.,  N.  S.  124  ;  11  W.  E.  319;  Allen 
Y.  Taylor,  39  L.  J.,  Ch.  627. 

(171) 
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By  penalty. 


Beindel  v. 
Schell. 


for  a  firm  of  brewers  in  C.  was  not  a  breach  of  the  con- 
dition of  the  bond  {y). 

The  performance  of  a  contract  in  restraint  of  trade  is 
usually  secured  by  a  bond  or  covenant  not  to  do  that 
which  it  is  intended  to  prohibit,  and,  in  the  event  of  a 
breach  of  that  stipulation,  to  pay  a  certain  sum  as  liqui- 
dated damages  (z). 

In  contracts  of  this  sort,  where  the  damages  are  ca- 
pable of  accurate  measurement,  the  terms  "liquidated 
damages"  are  to  be  construed  as  a  penalty.  But  if 
there  be  a  contract,  the  breach  of  which  cannot  be 
measured,  then  the  courts  have  held  that  the  parties 
mean  what  they  say,  for  this  reason,  that  the  subject- 
matter  of  the  covenant  is  incapable  of  valuation  (a). 
[*124]  Upon  this  principle,  as  it  is  *almost  impossible 
to  calculate  the  precise  amount  of  damage  which  one 
person  has  sustained  by  the  competition  of  another,  who 
has  been  carrying  on  his  trade  in  the  neighbourhood 
after  having  contracted  not  to  do,  so,  the  courts  have 
almost,  if  not  quite,  invariably  held  in  such  cases,  that 
the  parties  meant  what  they  said,  and  the  plaintiffs 
have  recovered  the  whole  amount  of  the  stipulated 
penalty. 

But  where  (6),  by  an  agreement  between  plaintiff 
and  defendant,  the  defendant  agreed  to  become  assist- 
ant to  the  plaintiff,  in  his  profession  of  photographic 
painter,  for  the  term  of  five  years,  and  to  give  up  his 
whole  time  to  retouching  portraits,  &c.,  and  not  to  take 
employment  from  others,  and  to  follow  the  plaintiff's 
directions,  and  not  divulge  his  secrets  of  the  art,  and 
be  faithful  to  the  plaintiff  in  his  dealings,  and  the 
plaintiff  agreed  to  pay  the  defendant  a  weekly  remuner- 
ation for  every  portrait  retouched  after  certain  rates, 
and  to  guarantee  that  the  defendant  should  be  continu- 
ally supplied  with  portraits  to  retouch;  and,  lastly,  it 
was  agreed  that  they  should  respectively  forfeit  500Z. 


(y)  Josselyn  v.  Parson,  41  L.  J.,  Exc.  60;  L.  E.,  7  Exc.  127. 

Iz)  Shackle  v.  Baker,  14  Ves.  468. 

(a)  Per  Lord  Wensleydale  in  Atkyna  v.  Kinnier,  19  L.  J.,  Exc. 
132 ;  4  Exc.  776  ;  and  see  Kemble  v.  Farren,  6  Bing.  141 ;  Horner 
V.  FUntoff,  9  M.  &  "W.  678 ;  Price  v.  Green,  13  M.  &  W.  701  ; 
Galsworthy  v.  Strutt,  1  Exc.  659 ;  Beynolds  v.  Bridge,  26  L.  J.,  Q. 
B.  12 ;  6  E.  &  B.  528 ;  Mercer  v.  Irving,  27  L.  J.,  Q.  B.  291 ;  E. 
B.  &  E.  563  ;  Bettsy.  Burch,  28  L.  J.,  Exc.  267  ;  Sparrow  v.  Paris, 
31  L.  J.,  Exc.  137;  Magee  v.  Lavell,  43  L.  J.,  C.  P.  131;  Lea  v. 
Whitaker,  L.  E.,  8  C.  P.  70;  Me  Newman,  46  L.  J.,  Bank.  57;  4 
Ch.  Div.  724  ;  Wallis  v.  Smith,  52  L.  J.,  Ch.  145  ;  Central  Dis- 
count Co.  V.  Glegg,  52  L.  J.,  Ch.  297. 

(J)  Eeindell  v.  Schell,  27  L.  J.,  C.  P.  146. 
(172) 
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as  liquidated  damages,  in  case  of  any  breach,  by  either 
of  them,  in  the  true  performance  of  the  terms  of  the 
agreement;  it  was  held  that  there  was  no  doubt,  nor, 
indeed,  was  it  disputed,  that  tl^e  intention  of  the  parties 
was  not  that  the  sum  of  500Z.  should  be  paid  absolutely 
by  way  of  liquidated  damages,  on  non-performance  of 
any  of  the  stipulations  contained  in  the  agreement.  It 
was  merely  a  penalty. 

And  where  a  person  has  entered  into  a  valid  binding  By  injnnc- 
contract,  not  to  carry  on  his  business  in  a  particular  tion. 
place  or  manner,  to  the  injury  of  another,  courts  of 
equity   will  restrain   him    from   doing   so   by  injunc- 
tion (c). 

*Where,  therefore,  a  solicitor's  clerk  executed  [*125]  Mmoard  v. 
a  bond  to  his  employer  not  to  practise  within  fifty  Woodward. 
miles  of  W.  under  a  penalty  of  1,000Z.,  it  was  held  that 
the  employer  was  entitled  to  an  injunction  to  restrain 
him  from  so  doing  (d);  Wood,  V.-C,  saying,  "Was 
this  bond  an  agreement  that  the  defendant  should  not 
practise  within  the  specified  distance?  or  was  it  an 
agreement  that  he  might  practise  there  on  payment  of 
1,000Z.  as  liquidated  damages  ?  Solicitors  were  obliged 
to  repose  very  great  confidence  in  their  managing  clerks, 
and  no  doubt  the  clerks  had  in  many  instances  the  power 
of  causing  very  serious  injury  to  the  solicitor's  busi- 
ness, and  it  was  unreasonable  to  expect  that  such  a 
managing  clerk  should  be  permitted  upon  payment  of 
a  given  sum,  to  carry  off  his  master's  business,  by 
starting  as  a  solicitor  himself,  in  the  immediate  neigh- 
bourhood. The  words  of  the  bond  were  quite  sufficient 
to  show  that  in  the  present  case  such  was  not  the  inten- 
tion of  the  parties." 

And  where  the  plaintiff,  a  milkseller,  agreed  to  employ  Cornwall  v.  - 
the  defendant  as  a  servant,  and  the  defendant  agreed  Hawkins. 
to  serve  the  plaintiff  "  for  one  week  certain,  and  until 
the  expiration  of  a  week's  notice  to  be  given  by  either 

(e)  WMtaker  v.  Howe,  3  Beav.  383  ;  Nicholls  v.  Stretton,  7  Beav. 
42 ;  see  French  v.  Macale,  2  Dr.  &  W.  275,  where  Lord  St.  Leon- 
ards states  the  general  ruie  of  equity  to  be,  that  "  if  a  man  cov- 
enant to  abstain  from  doing  a  certain  act  and  agree  that  if  he  do 
it  he  will  pay  a  sum  of  money,  it  would  seem  that  he  will  be 
compelled  to  abstain  from  doing  that  act,  and  he  cannot  elect  to 
break  his  engagement  by  paying  for  his  violation  of  the  contract. ' ' 
See  also  Gerard  v.  O'Reilly,  3  Dr.  &  W.  414. 

{d)  Howard  v.  Woodward,  34  L.  J.,  Ch.  47.  Upon  the  sale  of 
the  goodwill  of  a  business,  where  there  is  no  covenant  on  the  j)art 
of  the  vendor  not  to  solicit  the  customers  of  the  firm,  an  injunc- 
tion may  nevertheless  be  granted  to  restrain  the  vendor  from  so- 
liciting by  his  travellers,  &c.,  such  customers,  if  it  is  unreason- 
able for  him  to  do  so.     Lah<mchere  v.  Dawson,  41  L.  J.,  Ch.  427, 
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party,  the  wages  to  be  18s.  a  week;"  in  consideration 
whereof  the  defendant  agreed  "  not  during  the  contin- 
uance of  such  service,  nor  within  two  years  from  quit- 
ting or  being  discharged  from  such  service,  to  carry  on 
or  to  be  concerned  in  any  way  whatsoever,  either  as 
master  or  servant,  in  the  trade  or  business  of  a  milk- 
man, milkseller  or  milk  carrier  within  two  miles  from 
B;"  an  injunction  was  granted  to  restrain  him  from  so 
doing,  although  he  was  an  infant  when  he  entered  the 
service  (e).     And  Wickens,  V.-C,  observed: — 

[*126]  *"The  case  of  Kimberleyv.  Jennings  (/)  was 
the  greatest  difficulty  in  the  case.  There  the  Court  re- 
fused to  enforce  an  agreement  for  service  by  which  a 
young  man  placed  himself  almost  entirely  in  the  power 
of  certain  traders  by  whom  he  was  employed.  But  this 
contract  did  not  seem  so  hard  as  to  make  him  refuse  his 
interference;  it  was  a  kind  of  contract  well  known  and 
not  unusual,  for  the  trade  of  a  milkman  was  one  where 
the  servant  was  in  constant  communication  with  the  cus- 
tomers, while  they  never  saw  the  master,  and  the  cove- 
nant in  question  was  therefore  not  an  improper  one." 

The  remedy  by  injunction  is  often  a  more  complete 
and  effectual  remedy  than  an  action  for  the  penalty 
agreed  upon.  And  it  seems  that  the  jurisdiction  of 
courts  of  equity,  to  restrain  by  injunction  an  act  which 
a  defendant  is  by  contract  or  duty  bound  to  abstain 
from,  is  not  confined  to  cases  in  which  those  courts 
have  jurisdiction  over  the  acts  of  a  plaintiff;  the  want 
of  mutuality  in  the  contract  affords  no  objection  to  the 
exercise  of  the  jurisdiction  (g). 

And  it  is  no  objection  to  the  exercise  of  this  equitable 
jurisdiction,-  that  the  court  cannot  enforce  the  affirma- 
tive part  of  the  contract.  If  there  is  a  negative  part 
which  they  can  prohibit  a  breach  of,  they  will  do  so. 

Thus,  where  a  singer  agreed  that  she  would  sing  for 
a  certain  number  of  nights  at  the  plaintiff's  theatre, 
and  not  elsewhere  without  his  written  authority,  the 
Lord  Chancellor  granted  an  injunction  to  restrain  her 
from  singing  elsewhere,  although  he  could  not  enforce 
the  specific  performance  of  the  entire  contract  (h). 

(e)  Corrmall  v.  Hawkins,  41  L.  J.,  Ch.  435  ;  and  see  Middleton 
v.  Brown,  47  L.  J.,  Ch.  411. 

(f)  6  Sim.  340. 

(g)  Dietrichsen  v.  Cahburn,  2  Phill.  52 ;  Morris  v.  Coleman,  18 
Ves.  437 ;  Stacker  v.  Wedderburn,  3  Kay  &  J.  393 ;  but  see  Hills 
V.  Croll,  2  Phill.  62 ;  1  De  G.,  M.  &  G.  326 ;  14  L.  J.,  Ch.  444 ; 
Slackety.  Bates,  35  L.  J.,  Ch.  324;  Donnel  v.  Bennet,  52  L.  J., 
Ch.  414;  L.  E.,  22  Ch.  Div.  835. 

(h)  Lurdey  v.  Wagner,  21  L.  J.,  Ch.  898 ;  1  De  G.,  M.  &  G.  604, 
(174) 
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*'Where  a  milkman,  on  being  taken  into  the  [*127]  Granted  in 
service  of  a  cowkeeper,  &c.,  agreed  faithfully  to  serve,  favour  of 
&c.,  the  master  and  his  assignees  or  successors  in  busi-  purchaser  of 
ness,  and  that  he  would  not  during  such  service,  iior  ^^gj^ess     • 
■within  the  space  of  twenty- four  calendar  months  after  jjenwell  v 
qutting  or  being  discharged  fi-om  the  same,  commence,  inns. 
carry   on,    or   be   concerned  in  any   way   whatsoever, 
either  as  servant  or  master,  in  the  trade  or  business  of 
a   cowkeeper,    milkman,    milkseller,    or    milk   carrier, 
within   the  distance  of   three  miles  from  C.  Street,  it 
was  held,  that  the  plaintiff,  having  purchased  the  busi- 
ness from  the  master,  was  entitled  to  an  injunction  to 
prevent  the  servant  setting  up  an  opposition  business  (j). 

And  where  the  assignees  in  bankruptcy  of  A.,  being  ciarksonv 
about  to  sell  his  stock-in-trade,  B.,  at  the  request  of  A.  Edge. 
and  A.'s  son,  C,  agreed  to  purchase  the  same,  and  to 
enter  into  partnership  with  C,  upon  the  understanding 
that  A.  should  be  engaged  as  manager,  and  give  a  bond 
not  to  carry  on  the  same  kind  of  business  within  a 
limited  distance;  and  the  bond  was  given,  and  an 
undertaking  to  employ  A.  as  manager,  but  not  for  any 
definite  time,  was  signed  by  B.  and  0.,  and  handed  to 
A.,  and  he  was  employed  accordingly  :  an  injunction 
was  granted  to  restrain  him  from  carrying  on  business 
contrary  to  the  terms  of  his  bond  (k).  ' 

But  the  courts  of  equity  will  not  grant  an  injunction  Eefused  in 
where  it  is  doubtful  whether  or  not  the  act  complained  doubtful 
of  amounts  to  a  breach  of  contract,  but  will  leave  the  ^^^ '  °^ 
parties  to  their  action  at  law  (l).     Neither  will  they  of  penaHy?'""'' 
interfere  *where  a  party,  who  is  entitled  to  the  [*128J 
benefit  of  an  agreement  not  to  carry  on  a  trade  under  a 


5  De  G.  &  Sm.  485,  overruling  KemUe  v.  Kean,  6  Sim.  335,  where 
Shadwell,  V.  C,  had  refused  an  injunction  under  similar  circum- 
stances.    See  also  De  Mattos  v.  Gibson,  28  L.  J.,  Ch.  498 ;  4  De  G. 

6  J.  276;  Ogden  v.  Fossick,  32  L.  J.,  Ch.  73 ;  Peto  v.  Brighton, 
Uehfleld  and  Tunbridge  Wells  Railway  Co.,  32  L.  J.,  Ch.  677.  In 
Montague  v.  FlocUon,  42  L.  J.,  Ch.  677 ;  L.  R.,  16  Eq.  189,  on  a 
contract  to  perform  at  a  particular  theatre  the  Coxat  inferred  a 
stipulation  not  to  perform  elsewhere. 

(i)  Benwell  v.  Inns,  26  L.  J.,  Ch.  663. 

[k)  Clarkson  v.  Edge,  33  L.  J.,  Ch.  443.  In  this  case  difficult 
mixed  questions  of  law  and  fact  arising,  the  M.  E.,  having  re- 
gard to  Eolt's  Act  (25  &  26  Vict.  c.  42),  dismissed  part  of  the  hill 
without  prejudice  to  an  action  at  law  upon  the  bond.  But  see 
Young  y.  Fernie,  33  L.  J.,  Ch.  192;  Johnson  v.  Wyait,  33  L.  J., 
Ch.  394 ;  Swaine  v.  Great  Northern  Railway  Co.,  33  L.  J,,  Ch.  399  ; 
Durell  V.  Pritehard,  35  L.  J.,  Ch.  223,  on  this  point;  Lady  Stan- 
ley V.  Farl  of  Shreijosbury,  44  L.  J.,  Ch.  389. 

{I)  Turner  v.  Evans,  2  De  G.,  M.  &  G.  740;  2  E.  &  B.  512; 
Clark  V.  Watkina,  ante,  p.  133. 
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stipulated  penalty  as  liquidated  damages,  has,  in  an 
action  at  law  for  breach  of  the  agreement,  recovered 
judgment  for  the  full  amount  of  stipulated  penalty. 
As  in  that  case  the  court  will  consider  that  he  has  pur- 
chased the  right  to  do  the  act,  and  to  restrain  his  doing 
it  would  be  telling  him.  that  he  should  not  have  the  full 
benefit  of  his  purchase  (m). 

Again,  an  injunction  was  refused  to  a  master  coach- 
builder  to  restrain  a  servant  (who,  on  entering  his  service, 
had  given  a  bond  not  to  exercise  his  trade  within  certain 
limits  on  leaving  it)  from  entering  the  service  of  another 
coachbuilder  to  whom  the  first  master,  on  being  applied  to 
for  a  character,  had  merely  written  "  P.  will  be  of  no  use 
as  foreman,"  and  had  not  given  notice  of  the  bond  (w). 

And  a  man  is  not  entitled  to  an  injunction  at  com- 
mon law'  who  sues  for  penalties  at  the  same  time  as  he 
claims  an  injunction. 

Where,  therefore,  a  surgeon  hired  an  assistant,  who 
agreed  not  to  practise  within  five  miles  under  a  penalty 
of  lOOZ.,  it  was  held  that  he  was  not  entitled  to  an  in- 
junction and  the  penalty  of  lOOZ.,  which  he  claimed  as 
liquidated  damages  (o). 

And  it  would  seem  that  in  the  absence  of  any  con- 
tract, express  or  implied,  the  court  would  not  restrain 
a  man  by  injunction  from  making  use  of  knowledge 
acquired  whilst  the  relation  of  master  and  servant  sub- 
sisted, after  that  relation  has  terminated  (  p). 

It  maybe  convenient  to  mention  in  this  place  a  rather 
[*129]  *curious  case  (g)  in  which  the  Court  of  Appeal 
upheld  an  injunction  granted  by  Pearson,  J.,  against  a 
discharged  employ^  of  the  plaintiffs  to  restrain  him  from 
uttering  to  plaintiffs'  customers  slanderous  statements 
as  to  the  plaintifi's'  financial  position,  and  ordering  the 
defendant  to  withdraw  a  notice  he  had  given  to  the 
post-of&ce  to  forward  to  him  letters  addressed  to  him 
at  the  plaintiffs'  place  of  business. 

(m)  Sainter  v.  Ferguson,  1  M.  &  G.  286  ;  but  see  ITardy  v.  Martin, 
1  Cox,  26  I  Tall  v.  Byland,  1  Ch.  Cas.  183 ;  Barret  v.  Blagrave,  5 
Ves.  555 ;  French  v.  Macale,  2  Dr.  &  W.  269 ;  supra,  p.  124,  note 
(c) 

(n)  Maytliorn  v.  Palmer,  13  "Weekly  Eep.  37  (1864). 

(o)  Games  v.  Niabitt,  30  L.  J.,  Exc.  348;  31  L.  J.,  Exc.  273. 
See  also  Bilke  v.  London,  Chafham  and  Dover  Bailway  Co  33  L 
J.,  Exc.  208. 

{p)  Beuter  Telegram  Co.  v.  Byron,  43  L.  J.,  Ch.  661.  This  was 
a  case  of  principal  and  agent,  but  the  principle  is  the  same.  See 
also  Esteourt  v.  Esteourt  Hop  Co.,  44  L.  J.,  Ch.  223. 

(q)  Hermann  Loog  {Limited)  v.  Bean,  Court  of  Appeal,  Mar.  12, 
1884  ;  Times,  Mar.  13th.     The  case  of  Hermann  Loog  v.  Bean  is 
reported  53  L.  J.,  Ch.  1128 ;  L.  E.,  26  Ch.  Div.  306. 
(176) 
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1.  As  Between  Master  and   Servant. 

Ifc  is  not  proposed  in  the  present  work  to  enter  upon  a 
discussion  of  the  moral  duties  of  a  servant  towards  his 
master  ;  nor  to  disbuss  the  propriety  of  employing  the 
criminal  law  to  the  enforcement  of  rights  arising  out  of 
a  civil  contract  of  hiring  and  service.  Neither  is  it 
proposed,  in  this  chapter,  to  consider  the  cases  in  which 
the  criminal  law  prescribes  punishment  for  misconduct 
on  the  part  of  a  servant.  This  part  of  the  subject  will 
be  treated  of  hereafter  (a).  This  chapter  will  be  con- 
fined to  a  consideration  of  the  duties  which  are  civilly 
binding  upon  a  servant,  and  the  civil  remedies  open  to 
a  master  who  has  sustained  injury  by  the  breach  of 
such  duties. 


*DuTiES  OE  Servant  to  Master,  and  Action  by  [*131] 
Master  against  Servant  tor  Breach  thereof. 

In  the  first  place,  it  is  clearly  the  duty  of  a  person  Action  by 

who  has  engaged  to  enter  into  the  service  of  another,  master 

in  any  capacity,  to  fulfil  his  engagement  by  entering  against  ser- 

into  such  service:  and  if  he  fail  to  do  so,  without  any  ■^™^'i  for  not 

•'  entering  his 


(rt)  Post,  Chaps.  VIII.  and  IX. 

(177) 
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good  reason,  he  will  be  liable  to  an  action  for  such 
breach  of  contract  {b).  As  where  a  man  agreed  to  go 
oat  to  Australia  in  the  plaintiff 's  ship,  as  surgeon,  but 
afterwards  refused  to  go;  the  plaintiff  recovered  dam- 
ages in  an  action  against  him  (c).  Since,  however,  a 
master  would  rarely  deem  it  worth  his  while  to  bring 
an  action  against  a  servant  who  had  engaged  to  enter 
into  his  service  for  refusing  to  do  so,  except,  perhaps, 
in  the  case  of  actors  and  singers  (d),  and  superior  ser- 
vants or  skilled  workmen,  it  will  be  sufficient,  upon  that 
subject,  to  observe  that,  to  enable  a  master  to  sustain 
such  an  action,  it  would,  of  cotirse,  be  necessary  for 
him  to  prove  a  legally  binding  contract  of  hiring  and 
service  (e). 

So,  also,  it  is  equally  clearly  the  duty  of  every  person 
who  has  entered  into  the  service  of  another  to  continue 
in  such  service  during  the  whole  tim.e  that  he  has  con- 
tracted for,  and  if  he  depart  without  any  good  reason 
he  will  be  liable  to  an  action  for  so  doing.  Where, 
therefore,  B.  covenanted  to  serve  A.  as  a  journeyman  for 
five  years,  and  to  work  at  the  usual  hours  daily  under  a 
penalty  of  1002.,  but  before  the  expiration  of  the  five 
years  departed  out  of  the  service,  A.  recovered  against 
him  in  an  action  of  debt  the  full  sum.  of  lOOZ.  and  costs 
(/).  In  this  case,  also,  it  would  be  equally  necessary 
to  prove  a  legally  binding  contract  of  hiring  and  service. 

[*132]  *But  in  either  of  the  above  cases,  if  the  ser- 
vant were  prevented  by  the  act  of  God,  e.  g.,  permanent 
illness,  from  performing  his  contract,  that  would  be  a 
good  defence  to  an  action  by  the  master  (g). 

Upon  similar  principles  it  has  been  held  (h)  that  a 
contract  by  a  musician  to  play  at  a  concert  at  a  fixed 
time,  being  a  contract  dependent  on  the  personal  skill 
of  the  artist,  is  subject  to  an  implied  condition  that  if 
the  musician  be  without  his  own  default  disabled  by 
temporary  illness  he  shall  be  excused. 


Cb)  Cotea  v.  Sadler,  2  Keb.  16. 

(e)  Richards  v.  Hayward,  2  M.  &  G.  574. 

[d)  Astley  v.  Weldon,  2  B.  &  P.  346  ;  Kmible  v.  Farren,  6  Bing. 
141 ;  Lumley  v.  Wagner,  1  De  G.,  M.  &  G.  604. 

(e)  See  the  preceding  Chapter  as  to  the  requisites  of  the  Con- 
tract. 

(/)  Bird  v.  Randall,  3  Burr.  1345  ;  and  see  SuttmanY.  Boulnois, 
2  C.  &  P.  513  ;  Lees  v.  Whitcamb,  5  Bing.  34';  Measiter  v.  Rose,  13 
C.  B.  162;  22  L.  X,  C.  P.  78. 

(g)  Boast  v.  MHh,  38  L.  J.,  C.  P.  1 ;  L.  E.,  4  C.  P.  1 ;  and  see 
post,  154. 

(A)  Robinsons.  Damson,  40  L.  J.,  Exc.  172;  L.  E.,  6  Exc.  269. 
See  this  case  as  to  giving  notice  of  illness. 
(178) 
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And  in  the  case  of  domestic  servants,  they  have  a  Domestic 
right  by  custom  to  leave  their  situations  at  any  time  on  servants. 
payment  of  a  calendar  month's  wages  in  advance,  just 
as  a  master  may  discharge  them  in  a  similar  manner. 

It  is  conceived,  however,  that  a  court  of  equity  would  Not  enforce- 
neither  grant  a  decree  for  specific  performance  of  a  con   able  in 
tract  of  hiring  and  service,  nor  attempt  to  enforce  the  ^l^ii^y- 
performance  of  such  a  contract  by  granting  an  injunc- 
tion for  that  purpose  (i). 

The  duties  of  a  servant  to  his  master,  during  his  ser-  Duties  of 
vice,  must,  generally  speaking,  depend,  in  a  great  mea-  servant 
sure,  upon  the  nature  of  his  employment,  his  master's  duriiig 
business,  and  the  contract  he  has  entered  into  with  his  geMrallv 
master  (j).     There  are,  however,  many    duties  which 
are  implied  by  law  from  the  relationship  of  master  and 
servant,  and  are  binding  *upon  all   servants.   [*133] 
Thus,  every  servant  is  bound  to  obey  all  the  lawful 
orders  cf  his  master  (k),  and  to  be  honest  (I),  and  dili- 
gent (m),  in  his  master's  business.     "Further,  as  in 
this  contract,  the  condition  of  the  master  is  more  ad- 
vantageous than  that  of  the  servant,  the  servant  ought 
to  respect  his  master  according  to  his  station  in  the 
world"  (n). 

Every  servant,  moreover,  is  bound  to  take  due  and  gervant  is 
proper  care  of  his  master's  property  intrusted  to  him  ;  liable  for 
and  if  guilty  of  gross  negligence,  whereby  his  master's  gross  negli- 
property  is  injured,  he  will  be  liable  to  an  action  (o)  ;  gence ; 
but  he  is  not  obliged  to  preserve  his  master's  property  t>ut  not  for 

£lCClCL6Ilt}  J 

(i)  See  Stacker  v.  BrocMebank,  20  L.  J.,  Ch.  408  ;  Lumleyv.  Wag- 
ner, 1  De  G.,  M.  &  G.  604  ;  5  De  G.  &  S.  485  ;  Johnson  v.  Shrews- 
Jmry  and  Birmingham  Railway  Co.,  3  De  G.,  M.  &  G.,  914  ;  22  L. 
J.,  Ch.  921 ;  17  Jurist,  1015 ;  Webster  v.  Dillon,  V.  C.  Wood,  Apr. 
18,  1857 ;  3  Jur.,  N.  S.  432 ;  Gye  v.  Graziani,  V.  C.  Wood,  E.  T. 
1859 ;  Chinnock  v.  Sainsbury,  30  L.  J.,  Cb.  409 ;  Wolverhamjyton 
and  Wahall  Railway  Co.  v.  L.  &  N.  W.  Railway  Co.,  43  L.  J.,  Cli. 
131;  L.  E.,  16  Eq.  433.  See  Donnell  v.  Bennett,  L.  R.,  22  Ch. 
Div.  835 ;  52  L.  J.,  Ch.  414. 

(j)  See  Chartered  Bank  of  India  v.  Rich,  32  L.  J.,  Q.  B.  300, 
which  was  an  action  against  a  bank  manager  for  breaches  of  duty. 
In  that  case  the  plaintiffs  dismissed  the  defendant  from  his  post 
as  manager  of  a  branch  bank  in  India,  and  their  manager  in 
England  wrote  letters  to  an  agent  in  India,  directing  him  to  make 
inquiries  as  to  the  alleged  breaches  of  duty  on  the  part  of  the 
defendant  and  received  answers  ;  it  was  h6ld  that  the  defendant 
was  not  entitled  to  inspect  any  of  the  letters  or  answers.  See 
also  as  to  this  point,  WoUey  v.  Pole,  32  L.  J.,  C.  P.  263. 

(k)  Post,  p.  140. 

(I)  Post,  p.  143,  and  post,  Ch.  VIII. 

(m)  Post,  p.  144. 

(n)  Puff,  de  OS.  Hom.  ac  Civ.  lib.  2,  cap.  4,  s.  2 ;  and  see  per 
Lord  Kenyon  in  lAmland  v.  Stephens,  3  Esp.  269. 

(o)  Countess  of  Salop  v.  Orompton,  Cro.  Eliz.  777,  784. 
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Savage  v. 
Walthew; 


or  ro>)bery. 

Servant  also 
liable  for 
fraud  and 
misfeasance. 
Hussy  V. 
Facy. 


Lewson  v. 
Kirk. 


Servant  in- 
ducing ap- 
prentice to 
leave  "his 
master. 


at  all  adventures  {p).  In  an  old  case  (g),  therefore, 
where  a  carrier  brought  an  action  against  his  servant 
for  losing  goods,  it  was  held  that  the  action  would  not 
lie;  Holt,  C.  J.,  saying,  that  "  There  ought  to  be  a  neg- 
ligence shown  in  the  servant  to  make  him  liable  to  this 
action,  for  this  amounts  only  to  a  bailment  of  goods, 
where,  if  thieves  break  in  and  steal  them,  he  shall  not 
answer  it."  And  a  servant  intrusted  with  money  would 
not  be  liable  to  his  master  if  robbed  of  it  (r). 

But  if  guilty  of  fraud  or  misfeasance,  he  would  be 
liable  to  an  action  at  the  suit  of  his  master.  Thus, 
where  (s)  the  plaintiff  covenanted  with  J.  S.  not  to  im- 
port certain  goods,  and  the  defendant,  being  the  plain- 
tiff's servant,  and  knowing  thereof,  imported  the  said 
goods,  whereby  the  plaintiff  broke  his  covenant,  and 
was  sued  by  J.  S.,  who  recovered  damages  against  him; 
it  was  held  that  the  servant  was  bound  to  indemnify 
his  master,  although  it  was  not  alleged  that  the  servant 
[*134]  imported  the  goods  with  intent  to  demnify  *his 
master.  And  where  {t)  a  merchant,  on  going  abrpad, 
trusted  his  servant  to  receive  in  his  absence  all  goods 
that  should  arrive  for  him,  and  to  pay  the  duties  upon 
them,  but  the  servant  landed  some  without  paying  the 
duties,  whereby  they  became  forfeited  to,  and  were 
seized  on  behalf  of,  the  Queen  :  it  was  held  that  the 
merchant  might  maintain  an  action  on  the  case  against 
the  servant  for  this  malfeasance.  And  so  it  is  said, 
that  if  a  servant  that  drives  his  master's  cart,  by  his 
negligence  suffers  the  cattle  to  perish,  an  action  upon 
the  case  lies  against  him  (m).  And  if  a  man  deliver  a 
horse  to  his  servant  to  go  to  market,  or  a  bag  of  money 
to  carry  to  London,  which  he  neglects  to  do,  the  master 
may  have  an  action  of  account  or  detainer  against  him 
(x).  And  a  servant  who  induces  an  apprentice  to 
leave  his  master's  service  is  liable  to  an  action  for  so 
doing  (y). 

A  master,  however,  cannot  maintain  an  action  against 
a  servant  for  soliciting  business  from  his  (master's) 
customers  for  himself,  when  his  service  is  at  an  end, 

{p)  Bac.  Abr.  "Master  and  Servant,"  (M.  1)  ;  and  see  1  Smith's 
L.  C,  98,  99  ;  Niekson  v.  Brohan,  10  Mod.  109. 
(g)  Savage  v.  Walthew,  11  Mod.  135. 

Walker  v.  Guarantee  Association,  18  Q.  B.  277. 
Hussy  V.  PoAiy,  1  Lev.  188. 
Lewson  V.  Kirk,  Cro.  Jac.  265. 

I  7  Hen.  4,  14;  Bac.  Abr.  "Master  and  Servant,"  (M.) 
21  Hen.  4,  14  ;  Bac.  Abr.  "Master  and  Servant,"  (M.) 
Tamer  v.  Bobinson,  5  B.  &  Ad.  789  ;  and  see  Grot.  lib.  3, 


cap.  7,  sect.  vi.  5. 
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and  he  seta  up  on.  his  own  account  (2;).     But  it  would  Soliciting 
seem  that  if  a  servant  should  endeavor  to  induce  his  his  master's 
master's  customers  to  leave  him,  and  transfer  their  busi-  customers, 
ness  to  the  servant,  whilst  the  relationship  of  master 
and  servant  subsisted,  such  conduct  would  render  the 
servant  liable  to  an  action  at  the  suit  of  the  master  (a). 

A  servant  is  also  liable  to  an  action  at  the  suit  of  his  Liability  of 
master,  where  a  third  person  has  brought  an   action,  servant  to 
and  recovered  damages  against  the  master,  for  injuries  indemify 
sustained  in  consequence  of  the  servant's  negligence  or  ™^t^i^  ^^oi" 
misconduct ;  and  in  such  action  against  the  servant,  the  of  Ms'negli^^ 
verdict  against  *the  master,  in  the  action  brought  [*135]  gence. 
against  him,  his  evidence  as  to  the  quantum  of  damages, 
though  not  as  to  the  fact  of  the  injury  (6).     Upon  this 
ground,  formerly  (c),  the  servant  through  whose  negli- 
gence or  misconduct  an  injury  was  caused  was  inadmis- 
sible as  a  witness  for  his  master,  in  an  action  brought 
against  him  for  such  injury,  without  a  release  (d). 

Upon  this  principle  the  Act  for  regulating  Hackney  g  &  7  Yiat 
and  Stage  Carriages  in  and  near  London  (e),  which  em-  c.  86,  s.  28. 
powers  justices  to  award  compensation  not  exceeding 
lOZ.  to  a  person  aggrieved  by  furious  driving,  &c.,  and 
to  order  the  proprietor  of  the  carriage,  the  driver  or 
conductor  of  which  has  caused  the  injury  to  pay  the 
compensation,  enables  the  proprietor  to  recover  the 
same  in  a  summary  way  before  the  justice  from  the 
driver  or  conductor  through  whose  default  such  sum 
shall  have  been  paid. 

But  in  one  case  a  very  strong  opinion  was  expressed  Colbum  v. 
(though  it  became  unnecessary  to  decide  the  question),  Patmore. 
that  the  proprietor  of  a  newspaper,  who  has  been  con- 
victed upon  a  criminal  information  and  fined,  for  the 
publication  of  a  libel  in  the  paper  inserted,  without  his 
knowledge  or  consent,  by  the  editor,  cannot  recover,  in 

(z)  Nichols  Y.  Martin,  2  Esp.  732.  In  Lee  y.  Haley,  39  L.  J., 
Ch.  284,  an  injunction  was  granted  to  restrain  the  defendant, 
who  had  formerly  been  the  plaintiff's  manager,  from  soliciting 
custom  from  the  plaintifl's  customers  in  a  name  similar  to  the 
plaintift's.     See  also  Sookham  v.  Pottage,  L.  E.,  8  Ch.  App.  91. 

(a)  Nichols  v.  Martin,  supra. 

(b)  Green  v.  The  New  Biver  Company,  4  T.  E.  589  ;  Pritchard  y. 
Hitchcock,  6  M.  &  G.  165. 

(c)  See  now  3  &  4  Will.  4,  c.  42,  and  YeoTnans  y.  Legh,  2  M.  & 
"W.  419. 

{d)  Qreen  v.  2he  New  Biver  Company,  ubi  supra  ;  Whitamore  v. 
Waterlwuse,  4  C.  &  P.  383 ;  and  cases  collected,  1  Phill.  on  Evid. 
101  I  2  Smith's  L.  C.  52,  2nd  edit.,  note  to  Bent  v.  Baker. 

(e)  6  &  7  Vict.  c.  86,  s.  28,  repealed  as  to  Watermen  by  37  & 
38  Vict.  c.  96. 
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To  account  to 
his  master. 
Servant  can- 
not set  up 
jiis  tertii. 


Taasell  v. 


an  action  against  the  editor,  the  damages  he  has  sus- 
tained by  such  conviction.  (/). 

Where  a  servant  or  other  agent  has  received  money 
or  goods  from  or  on  account  of  his  master  or  principal, 
he  is,  generally  speaking,  accountable  to  him  and  him 
[*136]  only  for  *them  {g),  as  he  is  considered  to  be 
estopped  from  setting  up  the  title  of  any  other  person, 
or  asserting  the  jus  tertii,  as  it  is  sometimes  expressed, 
in  opposition  to  the  title  of  his  master  and  principal  {h). 

Upon  this  principle  where  a  farm  bailiff,  having 
(wrongfully  after  he  was  discharged)  received  payment 
for  some  corn  of  hismaster's,  paid  the  money  into  his  own 
private  account  at  his  bankers,  it  was  held  that  it  was  not 
competent  to  the  bankers  to  set  up  the  master's  right  to 
!jhe  money,  as  they  were  accountable  to  their  customer  (i). 

And  so  in  equity,  an  agent  to  receive  for  the  use  of 
his  principal  cannot,  by  mere  notice,  be  converted  into 
a  trustee  for  a  third  person  {j) ;  and  an  agent  employed 
by  a  trustee  is  accountable  to  bim  only,  and  not  to  the 
the  cestui  que  trust  (k).  Upon  similar  principals  a  sub- 
agent  is  accountable  to  the  superior  agent,  by  whom  he 
was  employed,  and  not  to  the  principal  (I). 


(/)  Colbum  V.  Patmore,  1  Cr.  M.  &  E.  73  :  see  the  note  at  the 
end  of  the  case.  And  see  also  Campbell  v.  Campbell,  7  CI.  &  Fin. 
181 ;  1  Smith's  L.  C.  note  to  Lampleigh  v.  Brathwait;  Shackell  v. 
Bozier,  2  Bing.  N.  C,  634.  The  question,  however,  could  hardly 
arise  since  the  statute  6  &  7  Vict.  c.  96,  s.  7  ;  vide  post.  Chap.  V. 

{g)  As  to  the  accountability  of  oflScers  of  companies,  see  "  The 
Companies  Clauses  Consolidation  Act,  1845"  (8  &  9  Vict.  c.  16), 
s.  109  et  seq. 

(h)  Dixon  v. '  Hamond,  2  B.  &  Aid.  310 ;  Roberts  v.  Ogilby,  9 
Price,  269 ;  Gosling  v.  Birnie,  7  Bing.  339 ;  White  t.  Bartleit,  9 
Bing.  378 ;  Soil  v.  GHffin,  10  Bing.  246 ;  Sims  v.  Britain,  4  B  & 
Ad.  375  ;  Kieran  v.  Sandars,  6  A.  &  E.  515  ;  Ireland  v.  Thompson, 
4  C.  B.  171 ;  see  Story  on  Ag.  217  ;  Smith's  Merc.  Law,  107.  A 
common  carrier,  who  is  bound  to  receive  goods  may  set  up  jus 
tertii  against  the  person  from  whom  he  received  them  ;  Sheridan 
V.  New  Quay  Company,  28  L.  J.,  C.  P.  58.  As  to  how  far  a  ser- 
vant is  bound  to  account  to  his  master  for  commission  or  profit 
received  or  made  by  the  servant  on  execution  of  his  master's 
orders,  see  29  Beav.  117;  Morrison  v.  Thmnpson,  43  L.  J.,  Q.  B. 
215 ;  L.  R.  9  Q.  B.  480 ;  Great  Western  Insurance  Co.  (of  New 
York)  V.  Ounliffe,  43  L.  J.,  Ch.  741 ;  Parker  v.  McKenna,  44  L.  J., 
Ch.  425,  440  ;  and  as  to  discovery  in  such  cases,  G.  W.  E.  Co  v 
Tucker,  43  L.  J.,  Ch.  518. 

(i)  TasseU  v.  Cooper,  9  C.  B.  509. 

(j)  Nicholson  v.  Knowles,  5  Madd.  47 ;  see  Orawshay  v.  Thorn- 
ton, 2  Myl.  &  Cr.  1 ;  Stuart  v.  Welch,  4  Myl.  &  Cr.  323 ;  Fyler  v. 
Fyler,  3  Beav.  558. 

(k)  Myler  v.  Mtzpatrick,  6  Madd.  360.  See  SeUar  v.  Griffin,  9 
Jut.,  N.  S.  612.  See  also  and  consider  Bunt  v.  Maniere.  34  L. 
J.,  Ch.  142.  ' 

(l)  Cartwright  v.  Saiely,  1  Ves.  292 ;  Pinto  v.  Santos,  3  Taunt. 
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The  above-mentioned  estoppel,  however,  does  not  Except  in 
operate  where  the  title  of  the  master  or  principal  certain  eases. 
accrued  fraudulently  or  tortiously  (m),  or  under  a  de- 
feasible contract,  *which  has  actually  been  [*137] 
defeated  (n).  And  in  such  cases  the  servant  or  agent 
has  been  allowed  to  set  up  the  jus  tertii  in  opposition 
to  the  claim  of  his  master  or  principal  (o). 

The  question  as  to  how  far  a  servant  may  rely  upon 
his  accountability  to  his  master,  and  the  maxim  Respon- 
deat superior,  in  opposition  to  the  claims  of  third  parties, 
will  be  treated  of  in  a  subsequent  chapter  (p).  The 
cases,  however,  in  which  that  question  arose,  must  be 
carefully  distinguished  from  those  in  which  the  action 
is  brought  by  the  master ;  as  a  third  person,  who  has  a 
good  title  to  goods,  may,  in  general,  recover  them  from 
the  servant,  notwithstanding  the  bailment  (cj). 

Where  a  servant  is  in  the  habit  of  receiving  money  presumption 
for  the  use  of  his  master,  and,  by  the  established  course  of  payment 
of  dealing,  pays  it  over  to  his  master  from  time  to  time,  l^y  servant 
without  any  written   vouchers  passing  between  them,  ^°  ™aster 
then  the  presumption  of  law  is,  that  all  sums  so  re-  ^^  dealing 
ceived  by  the  servant  are  regularly  paid  over  to  the 
master.     Therefore,  where  there  has  been  such  a  course 
of  dealing,  in  an  action  by  the  master  against  the  ser- 
vant for  money  had  and  received,  it  is  not  enough  for 
the  master  to  prove  that  sums  have  been  received  by 
the  servant  to  his  use;  but  the  omis  lies  upon  him  to 
prove  by  positive  evidence  that  the  servant  has  not  duly 
accounted  with  him  (r). 

And  a  servant  or  agent  receiving  money  from  his  Servant  not 
master  or  principal  to  pay  a  third  person,  and  paying  liable  to  re- 
it  accordingfly,  is  not  liable  to  repay  his  master  or  ^^^^  money 
°  •" f__;^ paid  accord- 

447  ;  Simi  v.  Bntain,  4  B.  &  Ad.  375  ;  Baron  v.  Husband.,  4  B.  &  ^°§  ^  orders. 
Ad.  611 ;  Ireland  v.  Thomson,  4  C.  B.  171 ;  Colb  v.  Becke,  6  Q.  B. 
930 ;  Bobbins  v.  Fennell,  11  Q.  B.  248. 

(m)  Hardman  v.  Willcock,  9  Bing.  383,  note  ;  CJieeseman  v.  Exall, 
6  Exc.  341. 

in)  Murray  v.  Mann,  2  Exc.  538. 

(o)  Where  he  can  set  up  the  jus  tertii,  he  must,  of  course,  show 
a  complete  title  in  such  third  person  ;  Crosskey  v.  Mills,  1  Cr.  M. 
&  R.  298.  If  it  has  not  been  asserted,  or  has  been  abandoned, 
by  such  third  person,  the  servant  or  agent  cannot  rely  upon  it ; 
Belteley  v.  Eeed,  4  Q.  B.  511.  In  trover  the^MS  tertii  may  be  given 
in  evidence  under  a  plea  "not  possessed;"  Leake  \.  Loveday,  4 
M.  &  G.  972 ;  NewnJmm,  v.  Stevenson,  10  C.  B.  713 ;  Sheridan  v. 
New  Quay  Company,  28  L.  J.,  C.  P.  58. 

[p)  Post,  Chap.  VI. 

(2)  Ogle  V.  Atkinson,  5  Taunt,  759 ;  see  Cheseeman  v.  Exall,  6 
Exc.  341 ;  Thome  v.  Tilbury,  27  L.  J.,  Exc.  407 ;  3  H.  &  N.  534. 

(r)  Evans  v.  Birch,  3  Campb.  10 ;  see  Atlee  v.  Backhouse,  3  M. 
&  W.  633. 
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principal,  although  the  circumstances  be  such  that  the 
L*138]  third  person  clearly  *cannot  retain  the  money. 
The  action  should  be  brought  against  such  third  person 
directly,  in  the  name  of  the  master;  or  under  certain 
circumstances,  in  the  name  of  the  servant  or  agent  (s). 


Master  has 
no  power 
to  chastise 
servant  of 
full  age  for 
breach  of 
duty. 


Chastisement  or  Servant. 

It  is  conceived,  notwithstanding  passages  which  may 
be  found  in  the  iDOoks  apparently  to  the  contrary  {t), 
that  no  master  (m)  would  be  justified  by  the  law  of 
England  even  in  moderately  chastising  {v)  a  hired  ser- 
vant of  full  age  for  dereliction. of  duty;  and  that  where 
the  books  speak  of  a  master  being  justified  in  moder- 
ately chastising  his  servant  or  apprentice,  they  must  be 
taken  to  apply  only  to  the  case  of  a  servant  or  appren- 
tice under  age  (x) ;  and  the  only  civil  {y)  remedies  a 
master  has  for  idleness,  disobedience  or  other  derelic- 
tion of  duty,  or  breach  of  contract  on  the  part  of  a  ser- 
vant are,  to  bring  an  action  against  him  (z),  or  as  Puf- 
fendorf    expressed  it  (ra),    "to  expel  the  lazy  drone 


(s)  Bisbourg  v.  Bruckner,  27  L.  J.,  C.  P.  90. 

{t)  1  Hawkins'  P.  C.  lib.  i.  cap.  29,  sect.  5,  cap.  60,  sect.  23 ;  3 
Salk.  47  ;  Burn's  Justice,  "Servant,"  sect.  9 ;  Bac.  Abr.  "  Master 
and  Servant, "  (N. ) ;  Hale's  Hist.  P.  C.  454.  The  cases  of  Villen- 
age,  9  Rep.  76a;  Anon.  2  Mod.  167,  would  not  apply  to  a  hired 
servant.  See  Hob.  99  ;  F.  N.  B.  168,  P. ;  and  Puffi  de  Off  Horn, 
ac  Civ.  lib.  2,  cap.  4,  sec.  2 ;  and  M.  Barbeyrac's  Note  to  Puff. 
Law  of  Nature  and  Nations,  b.  6,  c.  3,  s.  4,  note  1 ;  and  Grot, 
lib.  2,  cap.  26,  s.  3. 

(m)  The  master  of  a  ship,  however,  has,  by  law,  authority,  in 
case  of  disobedience  or  disorderly  conduct,  to  correct  the  marin- 
ers in  a  reasonable  manner.  See  Abbott  on  Shipping,  Part  II., 
Chap.  IV.  s.  4 ;  Watson  v.  Christie,  2  B.  &  P.  214 ;  Murray  v.  Mou- 
trie,  6  C.  &  P.  471 ;  B.  v.  LeggeU,  8  C.  &  P.  191 ;  Edward  v.  Tre- 
vellieJc,  4  E.  &  B.  59 :  as  to  Passengers,  Noden  v.  Johnson,  16  Q. 
B.  218;  Steward  suspected  of  felony,  Broughtonv.  Jackson,  18  Q. 
B.  378;  21  L.  J.,  Q.  B  265.  The  case  of  mariners  on  board  ship 
seems  to  be  exceptional,  but  it  is  not  confined  to  cases  where  the 
vessel  is  at  sea.     Lamb  v.  Burnett,  1  Or.  &  J.  291. 

(v)  See  Latter  v.  Braddell,  50  L.  J.,  C.  L.  166,  448,  in  which  a 
housemaid,  who  was  alleged  to  be  pregnant,  brought  an  action  of 
assault  against  her  master  and  mistress  for  causing  her  to  be  ex- 
amined by  a  doctor,  but  failed  from  not  proving  non-consent. 
Her  action  against  the  doctor  also  failed. 

(x)  1  Bl.  Comm.  428  ;  2  Kent's  Comm.  211 ;  F.  N.  B.  168,  L.  2, 
where  it  is  said  that  battery  of  a  servant  is  a  good  cause  of  de- 
parture. In  pleading  a  justification  of  moderate  correction  of  an 
apprentice,  it  is  not  usual  to  state  that  he  was  under  age ;  3  Ch. 
PI.  321. 

M  See  post,  Chaps.  VIII.  and  IX.,  as  to  criminal  proceedings. 

(z)  F.  N.  B.  167 ;  Dalt.  Just.  c.  58. 

(a)  Puff,  on  the  Law  of  Nature  and  Nations,  b.  6,  c.  3,  s.  4. 
(184) 
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*from  his  family,  and  leave  him  to  his  own  beg-  [*139] 
garly  condition"  (5).  The  circumstances  which  justify 
the  discharge  of  a  servant  will  also  sometimes  justify 
the  non-payment  of  his  wages. 

Discharge  of  Servant. 

It  is  difficult  to  lay  dovm  any  general  rule  as  to  what  ™.,    , 
causes  will  justify  the  discharge  of  a  servant  (c),  which  ^^  justify 
shall   comprise  and   be  applicable  to  all  cases;    since  the  discharge 
whether  or   not   a  servant   in  any  particular  case  was  of  a  servaBt. 
rightfully   discharged,  must   of   course  often   depend 
upon  the  nature  of  the  services  which  he  was  engaged 
to  perform,  and  the  terms  of  his  engagement  (d).     It 
would  seem,  however,  that  the  cause  of  discharge  must 
be  somehow  connected  with  the  duties  of   the  service, 
e.  g  ,  &  clerk  could  not  be  discharged  because  he  could 
not  drive ;  he  might  fairly  say  non  hcec  in  foederd  veni. 
In   fact   the  question   in   what   case   and  upon  what 
grounds  an  employer  has  the  right  to  discharge  a  per- 
son  employed  by  him   has   only   been  considered  in 
modern  times,  and   is  not  fully  settled  (e).     It  is  con- 
ceived, however,  that,  according  to  the  decisions  upon 
the  subject,  the  discharge  of  a  servant  may  be  justified 
for  the  following  causes  : 

I.  Wilful  disobedience  of  any  lawful  order  of  his 
master. 

*IL  Gross  moral  misconduct,  whether  pecu-  [*140] 
niary  or  otherwise. 

III.  Habitual  negligence  in  business,  or  conduct 
calculated  seriously  to  injure  his  master's 
business. 

(6)  In  the  present  day  no  one  would  attempt  to  justify  beating 
a  servant  for  dereliction  of  duty,  but  Macaulay,  Hist.  Eng.  vol. 
i.  p.  424,  says  that  in  the  17th  century  masters  well  born  and 
bred  were  in  the  habit  of  beating  their  servants. 

(c)  Apprentices,  with  whom  a  premium  is  given  and  who  are 
bound  by  indenture,  cannot  (in  the  absence  of  an  express  agree- 
ment to  that  effect;  Wemmck  v.  Theodor,  L.  E.,  10  Q.  B.  224)  be 
discharged  for  misconduct ;  the  only  remedy  of  the  master  (where 
correction  fails)  being  by  action  on  the  covenants  in  the  inden- 
ture. Winstone  v.  Linn,  1  B.  &  C.  460 ;  Wise  v.  Wilson,  1  Carr. 
&  K.  662;  PhilUps  v.  Clift,  4  H.  &  N.  168  ;  28  L.  J.,  Exch.  153. 
See  Bayment  v.  Minton,  4  H.  &  C.  371.  But  it  would  seem  to  be 
otherwise  where  the  apprentice  is  entitled  to  a  salary ;  see  Mercer 
V.  Whall,  5  Q.  B.  447.  Courts  of  Equity  will  not  interfere ;  Webb 
V.  England,  30  L.  J.,  Ch.  222. 

(d)  See  Morton  v.  M'MuHry,  29  L.  J.,  Exch.  20C(, 

(e)  Per  Lord  Wensleydale  in  Lomax  v.  Arding,  10  Exc.  736. 
As  to  the  right  of  a  master  to  open  letters  addressed  to  a  dis- 
charged manager,  see  Stapleton  v.  Foreign  Vineyard  Association,  12 
Weekly  Eep.  976. 
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IV.    Incompetence,  or  permanent  disability  from  ill- 


Servant  re- 
fusing to 
quit  may  be 
turned  out 
by  force. 


It  is  proposed  to  treat  of  each  of  these  separately. 
But  it  may  be  first  mentioned  that  if  a  servant  who  is. 
rightfully  discharged  refuse  to  quit  his  master's  prem- 
ises, his  master  would  be  perfectly  justified  in  turning 
him  out  by  force  ( /).  But  in  all  such  cases  it  would, 
for  obvious  reasons,  be  more  prudent  to  call  in  a  con- 
stable or  police  of&cer  for  that  purpose,  or  at  least  to 
procure  the  attendance  of  some  respectable  independent 
witness. 


Disobedience 


Spain  V. 
Arnott. 

Farm  servant 
refusing  to 
work  at 
dinner  time. 


Benno  v. 
Bennett, 
Refusal  to 
work  sMp 
except  to 
certain  port. 


Tamer  v. 
Mason. 
Housemaid 
persisting  in 
leaving  the 
house  with- 
out permis- 
sion. 


I.  Wilful  disobedience  of  any  lawful  order  of  his 
master  {g). 

Where  (h)  a  yearly  servant  to  a  farmer,  who  usually 
breakfasted  at  five  a.  m.,  and  dined  at  two,  one  day  re- 
fused to  go  with  the  horses  to  the  marsh,  which  was  a 
mile  off,  before  dinner,  dinner  being  then  ready,  saying 
that  he  had  done  his  due,  and  would  not  go  until  he 
had  had  his  dinner,  whereupon  his  master  told  him  to 
go  about  his  business,  and  he  went  accordingly  without 
offering  to  obey  his  master's  orders;  Lord  EUenborough 
held  that  the  master  was  justified  in  dismissing  him. 

So  where  {i)  the  plaintiff^  who  had  agreed  with  the 
defendant  (under  5  &  6  Will.  4,  c.  19,  ss.  2,  3)  to  serve 
as  carpenter's  mate  of  a  vessel  during  a  South  Sea  voy- 
age, during  >the  voyage  mutinously  refused  to  work  the 
ship,  except  to  an  English  port,  whereupon  he  was  put 
[*141]on  shore  *at  Java,  and  discharged,  the  defendant 
was  held  to  be  justified  in  discharging  him. 

Again,  it  has  been  held  (fc),  that  a  master  was  justi- 
fied in  dismissing  a  housemaid,  who  persisted  in  leav- 
ing his  house  contrary  to  his  orders,  although  she  went 
to  visit  a  sick  and  dying  mother;  Lord  Wensleydale 
saying,  "  It  was  laid  down  by  Lord  EUenborough,  in 
Spain  V.  Arnott  (1),  and  by  me  in  Callo  v.  Brouncker 

(/)  See  Donaldson  v.  Williams,  1  Cr.  &  M.  345  ;  Maekay  v.  Ford, 
29  L.  J.,  Ex.  404. 

{g)  As  to  the  proper  mode  of  pleading  a  discharge  for  disobe- 
dience of  lawful  orders,  see,  in  addition  to  the  cases  mentioned  in 
the  text,  Powell  v.  Bradbury,  7  C.  B.  201 ;  Lush  v.  Busaell,  5  Exc. 
203 ;  1  L.  M.  &  P.  369 ;  Hmion  v.  M'Murtry,  29  L.  J.,  Exc.  200. 

(h)  Spain  v.  Arnott,  2  Stark,  256  ;  Callo  v.  Brouncker,  4  C.  &  P. 
518  (see  Fischer  v.  Aide,  3  M.  &  W.  486):  Amor  v.  Fearon.  9  A. 
&  E.  548.  ' 

(i)  Benno  v.  Bennett,  3  Q.  B.  768. 

h)  Turner  v.  Mason,  14  M.  &  W.  112 ;  2  D.  &  L.  898. 

(I)  2  Stark.  256.     See  this  case,  supra,  p.  140. 
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(m),  and  confirmed  by  the  Court  of  Queen's  Bench,  in 
Amor  V.  Fearon  (n),  that  the  wilful  disobedience  of  any 
lawful  order  of  the  master  is  a  good  cause  of  discharge. 
Here  the  plea  discloses  a  perfectly  lawful  order, 
namely,  that  the  defendant  should  not  absent  herself 
from  the  service  during  a  night,  and  the  plaintifP's  dis- 
obedience thereto.  Then  the  question  is,  whether  the 
repHcation  discloses  sufficient  ground  of  excuse  for 
such  disobedience.  Primd  facie  the  master  is  to  regu- 
late the  times  when  his  servant  is  to  go  out  from,  and 
return,  to  his  house.  Even  if  the  replication  showed 
that  he  had  notice  of  the  cause  of  her  request  to  absent 
herself,  I  do  not  think  it  would  be  sufficient  to  justify 
her  in  disobedience  to  his  order;  there  is  not  any  impera- 
tive obligation  on  a  daughter,  to  visit  her  mother  under 
such  circumstances,  although  it  may  be  unkind  and 
uncharitable  not  to  permit  her.  But  the  replication 
states  nothing  to  show  that  the  defendant  had  any 
notice  or  knowledge  of  the  mother's  illness." 

And  similar  principles  were  laid  down  in  a  case  (o)  Lilley  v. 
in  which  the  plaintiff  was  engaged  as  a  waggoner  to  Mwin. 
the  defendant,  but  during  the  harvest  worked  in  the  Farm  servant 
field  generally.     The  practice  was,  during  harvebt,  to  I'^fis'^g  to 
work  till  eight  o'clock  in  the  evening.     The   plaintiff  Cvest™h- 
refused  to  work  till  that  hour,  not  as  being  an  unrea-  out  beer, 
sonable  hour,  or  as  not  being  within  the  terms  of  his 
contract,  but    because    *8trong   beer   of   good  [*142] 
quality  was  not  allowed  to  him,  according  to  a  custom 
which  he  alleged  to  exist,  but  could  not  prove,  the  beer 
supplied  being,  as  he  contended,  very  bad  small  beer, 
not  so  good  as  water;  whereupon  the  defendant  refused 
any  longer  to  employ  the  plaintiff,  and  took  him  before 
a  magistrate,  who  discharged  him,  and  he  brought  his 
action  against  the  defendant.     But  it  was  held  that  the 
defendant   had   a  right  to  discharge  him,  and  must  be 
taken  to  have  exercised  that  right  by  ordering  him  not 
to  return,  taking  him  before  a  magistrate,  and  acquiesc- 
ing in  the  magistrates  order  of  discharge. 

So,  again,  in  the  case  of   a  messman  to  a  regiment.  Churchward 
The  plaintiff  was  appointed  messman  by  an  agreement  v.  Chambers. 
between  himself  and  the  mess  committee,  of  which  the  Messman  of 
defendant  was  the  president,  and  as  such  the  defendant  ^  regiment 
signed  the  agreement.     The  committee   was  changed,  Igj^'^p 
One   day,  in   consequence   of   an   altercation   between  dinner. 

(m)  4  C.  &  P.  .518. 

(n)  9  A.  &  E.  548.     See  this  case,  post,  p.  146. 

(o)  Lilley  v.  Elioin,  11  Q.  B.  742,  756. 
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Bisobedience 
causing  loss. 


Obstinate 
relusal. 


Moral  mis- 
conduct. 

Robbery. 


Embezzle- 
ment. 


Baillie  v. 

Kelt 

Accountant 

falsifying 

accounts. 


himself  and  another  servant,  the  plaintifP  declared  that 
he  would  have  nothing  more  to  do  wijh  the  mess  and 
refused  to  send  up  dinner.  After  some  minutes'  delay 
the  colonel  of  the  regiment  went  down  stairs,  and 
asked  the  plaintiff  if  he  meant  to  send  up  dinner;  the 
plaintiff  said  he  would  not,  and  used  language  not  re- 
spectful, upon  which  the  colonel  threatened  to  send  for 
a  file  of  solders  and  put  him  under  arrest.  The  plain- 
tiff then  served  dinner,  after  half  an  tour's  delay. 
Next  day  the  mess  committee  held  a  meeting  and  dis- 
missed the  plaintiff.  He  tendered  an  apology,  which 
they  refused  to  accept.  He  then  brought  his  action  for 
wrongful  dismissal.  Both  Cockburn,  C.  J.,  and  the 
jury  thought  there  was  just  ground  of  dismissal  (p). 

However,  where  the  plea  to  an  action  for  wrongful 
dismissal  sets  up  as  an  excuse  disobedience  of  orders 
causing  loss,  it  is  not  sufficient  to  show  disobedience 
which  did  not  occasion  a  loss  (q). 

And  a  mere  obstinate  refusal  to  work  will  not,  of 
[*143]  itself,  *justify  the  dismissal  of  a  servant,  as  it 
might  be  an  obstinate  refusal  to  do  an  unlawful  act 
(e.  g.,  to  work  at  trade  on  Sunday)  (r). 

II.  Gross  moral  misconduct,  whether  pecuniary  or 
otherwise  (s). 

Thus,  if  a  servant  robs  his  master,  he  may,  although 
a  month's  notice  is  required,  dismiss  him  without  any 
notice,  and  need  not  pay  him  any  wages  (t). 

And  if  a  servant  habitually  embezzle  his  master's 
property,  the  amount  embezzled  is  wholly  immaterial ; 
and  although  the  arrears  of  wages  sought  to  be  re- 
covered may  exceed  the  amount  embezzled,  the  servant 
is  not  entitled  to  anything  (u). 

And  where  (a;)  the  accountant  to  a  company  received 
money  for  which  he  did  not  account,  and  falsified  the 
accounts  furnished  by  him,  his  employers  were  held 
justified  in  dismissing  him,  although  they  did  not 
assign  that  as  the  cause  of  his  dismissal. 


(p)  Churchward  v.  Chambers,  2  Fost.  &  F.  229. 

Iq)  Oussons  v.  Skinner,  11  M.  &  W.  161.  _ 

M  Jacquot  V.  Bourra,  7  Dowl.  348. 

(s)  Callo  V.  Brouncker,  4  C.  &  P.  518.  See  Burgess  v.  Beawmont, 
7  M.  &  G.  962,  where  a  plea,  imputing  general  immorality  and  dis- 
honesty to  a  governess,  Tvas  held  too  vague  and  uncertain,  and  a 
demurrer  on  that  ground  was  allowed. 

(t)  Per  Park,  J.,  in  dmningham  v.  Fonblanque,  6  C.  &  P.  49. 

(m)  Brown  v.  Croft,  6  C.  &  P.  16,  note ;  and  see  Spotswood  v, 
Barrow,  5  Exc.  110. 

(a;)  BaiUe  v.  Kell,4  Bing.  N  C.  638. 
(188) 
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Upon  similar  principals  it  has  been  held,  that  a  clerk  Atkin  v. 
and  traveller,  at  80Z.  a  year,  who  lived  and  boarded  in  Acton. 
his  master's  house,  was  rightfully  dismissed  for  assault-  Clerk  at- 
ing  his  employer's  maid-servant,  with  intent  to  ravish  tempting  to 
her  (y).     And  it  is  said  that  a  maid-servant  being  with  H^.^^^^ 
child  (z),  or    a  man-servant   being   the   father   of    a 
bastard  child  (a),  is  a  good  cause  of  discharge. 

*And  it  would  probably  be  held,  that  a  street-  [*144]  Street-keeper 
keeper  or  other  officer  reciving  gratuities  for  conniving  receiving 
at  the  breach  of  regulations  which  it  was  his  duty  to  fonnTvanceat 
enforce,  might  properly  be  dismissed  for  so  doing  (6).  breach  of 

Drunkenness  would  also  be  a  justifiable  cause  of  dis-  rules. 
charge,  if  pleaded  (c).  Brunken- 

It  would  seem,  however,  to  be  no  ground  for  discharg-  ^®^^- 
ing  a  servant  that,  after  the  contract  of  hiring   was  Subsequent 
entered  into,  the  master  discovered  that  the  servant  had  dishonestv^in 
acted  dishonestly  or  fraudulently  to  a  former  master,  previous 
unless  indeed  the  servant  had  by  fraud,  mis-statement  place, 
or  concealment  of  the  facts,  induced  the  second  master 
to  hire  him  (d).     In  such  a  case  the  second  master's 
remedy  would  be  to  dismiss  him  without  notice. 

III.  Habitual  neglience  in  business,  or  conduct  cal- 
culated seriously  to  injure  his  master's 
business. 

Upon  this  ground,  in  an  action  for  a  month's  wages  Negligence 
by  a  servant  who  was  dismissed  without  warning,  on 
the  groimd  that  he  was  negligent  in  his  conduct,  fre- 
quently absent  when  his  master  wanted  him,  and  often 
slept  out  at  nights.  Lord  Kenyon  held  that  the  plain- 
tiff was  not  entitled  to  recover  on  account  of  his  mis- 
conduct. And,  in  another  case  (e).  Lord  Wensleydale 
said,  "  That  for  habitual  neglect  the  defendant  was  at  ^ 

liberty  to  part  with  the  plaintiff."  And  in  another  (/), 
Park,  J.,  observed,  "If  a  servant  is  negligent  in  his 
business,  and  injures  his  master,  I  am  not  prepared  to 

(y)  Atkin  v.  Acton,  4  C.  &  P.  208. 

(z)  Cald.  11.  Connors  v.  Justice,  13  Ir.  C.  L.  R.  451,  457,  where 
Monahan,  C.  J.,  said, — ''Can  any  one  doubt  that  chastity  is  an 
essential  requisite  in  a  female  domestic  servant  ?  Can  any  one 
doubt  that  the  master  or  mistress  of  a  family  would  be  justified 
in  dismissing  without  the  usual  month's  notice  a  female  domestic 
servant  for  unchaste  conduct?" 

(a)  B.  V.  Welford,  Cald.  57. 

(b)  See  Bogg  v.  Pearse,  10  C.  B.  534 ;  2  L.  M.  &  P  21. 

(e)  Speck  Y.  Phillips,  5  M.  &  W.  279  ;  Wise  v.  Wilson,  1  C.  &  K. 
662,  post,  p.  146. 

(dj  See  Andrews  v.  Oaratin,  31  L.  J.,  C.  P.  15. 
(e)  Bohinson  v.  Hindman,  3  Esp.  235. 
(/)  Callo  V.  Brovmcker,  4  C.  &  P.  518. 
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Turner  v. 
Bohinaon. 
Advising  ap- 
prentice to 
quit. 

Bidgway  v. 
The  Hunger- 
ford  Market 
Company. 


Lacy  V. 
Osbaldision. 
Acting 
manager  of 
theatre 
guilty  of  con- 
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to  injure  it. 


Beed  v. 
Dunsmore. 
Master- 
builder  dis- 
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penter for 
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employer's 
premises. 


say  that  the  master  may  not  dismiss  him,  as  if  he  were 
kept  it  might  be  very  injurious,  as  he  might  do  the 
business  very  carlessly  when  he  knew  that  he  was  not 
to  be  kept  longer." 

Upon  these  principles,  the  foremen  to  silk  manufac- 
turers was  held  to  be  rightly  discharged  (and  more- 
[*145]  over,  liable  to  *an  action),  for  advising  and  as- 
sisting an  apprentice  to  quit  the  service  and  go  to 
America  (g) :  and  the  clerk  to  a  company  was  held  to 
be  rightly  dismissed  for  entering  in  a  minute  book  a 
protest,  in  his  own  hand  writing,  against  a  resolution 
of  the  directors,  calling  a  meeting  to  appoint  his  suc- 
cessor, as  such  an  act  was  inconsistent  with  his 
service  (h). 

So  in  an  action  by  the  acting  manager  of  Covent- 
garden  theatre,  for  wrongful  dismissal  from  his  situa- 
tion, &c.  (i);  to  which,  amongst  other  pleas,  the 
defendant  pleaded  that  the  plaintiff's  conduct  was 
calculated  to  prejudice  the  interests  of  the  theatre: 
Vaughan,  J.,  said,  "It  is  a  question  of  fact,  whether 
the  plaintiff,  was  so  conducting  himself  as  that  it 
would  have  been  injurious  to  the  interests  of  the  theatre 
to  have  kept  him  (Jc).  If  he  was,  I  should  have  no 
difficulty  in  saying  that  it  would  be  good  ground  of 
dismissal." 

Again,  where  (Z)  the  defendant,  a  master-builder,  dis- 
missed the  plaintiff,  a  journeyman  carpenter,  for  poach- 
ing on  the  premises  of  Mr.  T.,  a  gentleman  for  whom 
the  defendant  was  working,  and  at  whose  premises  the 
plaintiff  was  engaged  working;  Coleridge,  J.,  in  leaving 
the  question  to  the  jury  whether  or  no  this  was  just 
ground  of  dismissal,  said,  "  In  dealing  with  this  ques- 
tion, I  think  that  you  ought  to  consider  what  Mr.  T.  had 
a  right  to  expect  from  the  defendant  and  his  men.  If 
a  gentleman  engages  a  tradesman  who  has  several 
workmen  under  him,  he  has  a  right  to  expect  that  the 
workmen  will  conduct  themselves  well.  If  is  said  that 
they  did  no  damage;  but  I  do  not  think  that  it  entirely 
depends  on  that,  because  it  might  have  been,  that  Mr. 
T.  might  have  said,  '  I  will  not  allow  the  workmen  to 
go  into  my  garden,'  and  if  they  had  done  so,  they 
[*146]  would  have  done  no  actual  damage;  but,  *still, 


(g)  Turner  v.  Bdbinson,  5  B.  &  Ad.  789. 
Ih)  Bidgway  v.  The  Hwngerford  Market  Co. ,  3  A.  &  E.  171. 
m  Lacy  v.  Osbaldision,  8  C.  &  P.  80. 

{k)  And  see  The  East  Anglian  Railway  Co.  v.  Lythgoe,  2  L.  M. 
&  P.  221. 

(?)  Bead  v.  Dvmmore,  9  C.  &  P.  588. 
(190) 
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if  the  defendant  employed  persons  who  acted  in  that 
"way,  he  would  soon  find  that  he  was  injui-ed  in  his 
business,  and  would  lose  his  custom,  because  gentlemen 
would  not  engage  him." 

So  a  wine  merchant  (m)  was  held  justified  in  dis-  Amor  v. 
missing  a  clerk,  at  a  yearly  salary,  who  also,  at  certain  ^^'^'^on. 
periods,  received  a  portion  of  the  profits   (but  this,  as  pl^rk  claim- 
the  master  alleged,  was  a  mere  gratuity),  for  claiming  p^ftiTer* 
to  be  a  partner,  as  he  thereby  disclaimed  being  a  ser- 
vant. 

And   it   was    said   by   Lord  Abinger  (n),  that  the  Oussons  v. 
accepting  of  an  undrawn  bill  of  exchange,  in  blank,  by  'Si:j«Mer. 
the   manager  of    a  cotton   company  was  wrong,    and  Manager  of 
would  have  been  a  very  justifiable  cause  of  discharging  aoSptS^ 
him  the  next  day  after  it  was  discovered  (o).  -bui  in  blank. 

But  it  has  been  held  (p),  that  a  schoolmaster  was  p^ngy^i  y 
not  justified- in  discharging  the  plaintiff,  a  teacher  ot  Armstrong. 
French  and  drawing,  for  not  returning  to  the  school  French 
for  two  days  after  the  vacation:  as  it  did  not  appear  master  not 
that  the  plaintiff  had  been  guilty  of  any  immorality, '^^^'^i^S  ^o'' 
nor  that  the  defendant  was  obliged   to  hire   another  „Y°  ^J^„ 
person,  or  that  the  plaintift's  department  was  not,  in  tion. 
fact,  ,  adequately   filled,  nor   that   the   instructions   in 
French  or  drawing  were  impeded,  or  that  the  business 
of  the  school  was  suspended  for  a  single  hour. 

And   where  (q)  a  surgeon  by  a  written  agreement,  yyise  v. 
not  under  seal,  agreed  with  the  plaintiff,  in  considera-  Wilson. 
tion  of  a  *premium  of  50Z.*  to  take  her  son,  a  [*147]  Surgeon's 
young  man  seventeen  years  old,  as  pupil  and  assistant  assistant 
for  three  years,  to  assist  him  in  his  studies,  to  allow  §r„n^\ij£i 
him  to  attend  lectures,  and  to  provide  him  with  board  making  shop- 
and  lodging,  but  dismissed  him  in  consequence  of  his  boy  mix 


.  medicines. 


(m)  Amor  v.  Fearon,  9  A.  &  E.  548.  See  also  Oreenham  v.  Gray, 
ante,  p.  63 ;  and  Mercer  v.  Whall,  5  Q.  B.  447,  where,  to  an  action 
of  covenant  by  an  articled  clerk  against  a  solicitor  for  dismissing 
him,  the  defendant  pleaded  that  the  plaintiff  conspired  to  induce 
the  defendant's  clients  to  leave  him,  and  disclosed  his  professional 
secrets.  See  also  in  Hobson  v.  Cowley,  27  L.  J.,  Exc.  205,  a  plea 
that  plaintiff,  whilst  in  defendant's  service,  entered  into  negotia- 
tions for  carrying  on  the  same  business  as  defendant  without  his 
consent. 

(n)  In  Oussons  v.  Skinner,  11  M.  &  "W.  170.  The  decision  in 
that  case,  however,  did  not  turn  on  this  point. 

(o)  And  see  The  East  Anglian  Railway  Co.  v.  Lythgoe,  2  L.  M. 
&  P.  221,  where  a  clerk  to  a  railway  company  was  dismissed  for 
disclosing  accounts  of  the  railway  to  another  company ;  but, 
under  the  circumstances  of  the  case,  the  County  Court  judge 
thought  him  entitled  to  his  salary  up  to  his  discharge. 

(p)  Filleul  V.  Armstrong,  7  A.  &  E.  557. 

(q)  Wise  v.  Wilson,  1  Carr.  &  K.  662 ;  see  Phillips  v.  Clift,  4  H. 
&  N.  168 ;  28  L.  J.,  Exc.  153. 
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coming  home  drunk  about  five  times,  and  on  some 
occasions,  when  he  came  home  late,  desiring  the  shop- 
boy  to  make  up  the  medicines.  Lord  Denman,  in  sum- 
ming up  to  the  jury,  said,  "  There  is  a  great  distinction 
between  a  contract  of  apprenticeship  and  a  contract 
with  a  servant.  A  person  has  a  right  to  dismiss  a  ser- 
vant for  misconduct,  but  has  no  right  to  turn  away  an 
apprentice  because  he  misbehaves.  This  is  a  mixed 
case,  something  between  that  of  apprenticeship  and 
service.  The  plaintiff's  son  goes  to  the  defendant  to 
render  assistance  to  him  in  his  business,  although  he  is 
also  to  pursue  his  studies;  and  as  a  justification  of  his 
dismissal,  the  defendant  has  pleaded  not  that  the 
plaintiff's  son  did  not  perform  all  things  on  his  part  to 
be  performed,  but  that  he  did  things  injurious  to  the 
defendant's  practice,  and  so  misconducted  himself  as 
to  be  dangerous  to  the  defendant's  practice  as  a  sur- 
geon. It  is  proved  beyond  all  doubt  that,  on  some 
occasions,  the  plaintiff's  son  came  to  the  defendant's 
house  intoxicated,  but  I  think  that  alone  would  not 
justify  the  defendant  in  dismissing  him.  It  is  also 
proved  that,  on  several  occasions,  in  consequence  of  the 
plaintiff's  son  coming  home  late,  he  could  not  com- ' 
pound  the  medicines,  and  employed  the  shop  boy  to  do 
it.  Now,  I  think,  this  affords  matter  for  serious  con- 
sideration, and  if  you  think  that  from  this  conduct  of 
the  plaintiff's  son  real  danger  was  occasioned  to  his 
master's  business,  you  ought  to  find  your  verdict  for  the 
defendant,  as  the  defendant  was  then,  in  my  opinion, 
justified  in  dismissing  him,."  But  the  plaintiff  had  a 
verdict. 

And  where  (r)  the  plaintiff  was  engaged  as  clerk  to 
the  defendant,  under  a  contract  of  hiring  for  two  years, 
[*148]  to  *conduct  the  business  of  a  shipping  agent  at 
Southampton,  and  in  the  course  of  his  employ  it  was 
his  duty  to  pay  freight,  dock  dues,  &c.,  to  meet  which 
the  defendant  remitted  money.  On  one  occasion  the 
plaintiff' wrote  to  the  defendant  for  140Z.,  inclosing  an 
account  of  the  purposes  for  which  it  was  required,  one 
of  them  being  the  payment  of  301.  salary  due  to  him- 
self. Ten  days  afterwards  the  defendant  sent  the« 
plaintiff  lOOZ.  in  a  letter,  directing  him  to  apply  the 
money  for  "  business  purposes^"  and  he  applied  301.  in 
payment  of  his  own  salary,  whereupon  the  defendant 
discharged  him,  and  the  plaintiff  brought  his  action  for 
wrongful  discharge.     At  the  trial  the  judge  left  it  to 


(r)  Smith  V.  Thompson,  8  C.  B.  44. 
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the  juiy  to  say  whether  the  plaintiff  had  been  guilty  of 
any  wrongful  and  improper  appropriation  of  the  mo- 
ney, or  of  disobedience  of  orders.  And  it  was  held  by 
the  Court  of  Common  Pleas  to  have  been  properly  so 
left,  and  that  the  judge  was  not  bound  to  tell  the  jury 
that  it  was  not  necessary,  to  justify  the  dismissal  of.  the 
plaintiff,  that  he  should  have  been  guilty  of  any  moral 
turpitude. 

And  where  (s)  the  plaintiff  agreed  with  the  defend-  Lomax  v. 
ant  to  serve  him  for  three  years  as  manager  of  certain  Arding. 
iron-works,  at  a  salary  of  4Z.  per  week,  upon  the  terms  Manager  of 
that  the  plaintiff  would  during  that  time  use  his  best  iio^^^o^ks 
endeavours  to  promote  the  interest  of  the  defendant,  to  promote 
and  attend  to  and  carry  out  all  reasonable  requests  master's 
made  to  him  by  the  defendant,  a  plea  that  the  plaintiff  interests. 
did  not,  while  he  was  in  the  defendant's  employ  under 
the  agreement,  use  his  best  endeavours  to  promote  the 
interest  of  the  defendant  according  to  the  agreement, 
wherefore  the  defendant  dismissed  the  plaintiff,  and  re- 
fused to  pay  him  any  salary  after  such  dismissal,  was 
held  a  good  plea  to  an  action  for  wrongful  dismissal. 
In  that  case.  Pollock,  C.  B.,  said,  "Suppose  the  plain- 
tiff had  conducted  himself  on  all  occasions  in  a  negli- 
gent and  lazy  spirit,  there  may  be  insuperable  difficulty 
in  a  legal  definition  of  the  plaintiff's  conduct,  and  yet 
the  defendant  would  be  justified  in  *discharg-  [*14:9] 
ing  him  from  his  service.     It  would  be  a  question  of 
evidence." 

Where,  by  an  agreement  in  writing,  A.  was  appointed  Bray  v. 

surveyor  or  agent  of  B.  for  two  years  and  a  half,  at  a  Chandler. 

salary  of  200i.  a  year,  and  a  commission  on  every  house  Agent  for- 

let  by  him  for  B.,  and  the  agreement  expressly  provided  l^idden  to 

that  under  no  pretence  whatsoever  should  A.  be  con-  ^'^^^^^ 

•  niT-»i.i  •  1  •  ,    nioney  re- 

sidered  B.'s  agent  to  receive  any  money  on  his  account;  ceiving  it, 

it  was  held  that  A.  having  received  deposit  money  from 
persons  to  whom  he  had  let  houses  for  B.,  was  a  good 
defence  to  an  action  for  dismissing  A.  before  the  end  of 
the  term  {t). 

The  plaintiff,  who  was  employed  by  the  defendant  to  HoHon  v. 
serve  him  in  the  business  of  a  certain  manufacture,  and  M'Murtry. 
engaged  to  "bring  all  his  knowledge  to  bear  upon  it, " 
without  the  knowledge  of  his  master  entered  into  a  con- 
tract with  a  merchant  (not  dealt  with  by  his  master) 
for  the  supply  of  certain  articles  used  in  the  manu- 
facture, the  result  of  which  was  a  claim  to  a  consider- 


8 


Lomax  v.  Arding,  10  Exe.  734. 
t)  Bray  v.  Chandler,  18  C.  B.  718. 
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able  amount  by  the  merchant  against  the  master,  who 
thereupon  dismissed  the  plaintiff  ;  it  was  held  that  the 
dismissal  was  justifiable  (m). 

If,  however,  the  servant's  misconduct  be  not  such  as 
to  go  to  the  whole  consideration  of  the  contract  on  the 
part  of  the  master,  he  will  not  be  justified  in  dismissing 
the  servant,  but  must,  if  necessary,  resort  to  a  cross 
action  against  the  servant  ;  or  set  up  a  counter-claim 
in  answer  to  an  action  for  wrongful  dismissal. 

Where,  therefore  («),  to  an  action  for  wrongfully  dis- 
charging the  plaintiff  from  the  defendant's  employ  as 
European  correspondent  of  a  newspaper,  at  a  salary, 
the  defendant  pleaded,  firstly,  that  the  engagement  was 
ti^'^tosend  made  upon  the  terms  and  condition  that  the  plaintiff 
news  letter,  should,  by  every  steamer  from  Liverpool  to  New  York, 
forward  a  letter  containing  European  news,  but  plain- 
tiff wrongfully  neglected  to  forward  any  letter  contain- 
[*150]  ing  such  news  by  *several  steamers  that  sailed 
from  Liverpool  to  New  York,  wherefore  defendant  dis- 
charged him  ;  and  also,  secondly,  that  defendant  em- 
ployed plaintiff  upon  the  terms  and  condition  that 
plaintiff  might  draw  bills  upon  defendant  for  the 
amount  of  his  salairy  as  it  should  become  due,  but  n6t 
for  any  sum  not  due  ;  but  plaintiff  wrongfully  drew  on 
defendant  and  negotiated  bills  for  sums  not  due,  which 
were  presented  to  defendant  and  dishonoured  to  the 
damage  of  defendant's  credit,  wherefore  defendant  dis- 
charged plaintiff  :  both  pleas  were  held  bad  on  demur- 
rer, as  not  showing  a  default  by  plaintiff  going  to  the 
whole  consideration  of  defendant's  contract.  The 
breach  of  the  stipulations  on  the  part  of  the  plaintiff 
did  not  amount  to  such  misconduct  as  to  authorize  the 
defendant  to  discharge  him.  It  might  have  been  that 
there  was  no  news  to  send  ;  and  the  second  plea  would 
be  satisfied  by  proof  that  the  plaintiff  had  drawn  a  bill 
for  half-a-crown  too  much. 

Where  an  act  of  wilful  disobedience  of  a  lawful  order, 
or  other  misconduct  on  the  part  of  a  servant  which 
would  justify  his  master  in  discharging  him,  exists  at 
the  time  of  discharge,  although  the  master  does  not 
insist  on  that  as  the  precise  ground  of  discharge,  or 
even  if  he  does  not  know  it,  or  allege  some  other 
although  not  gj-ound  of  discharge  ;  yet  the  master  may  afterwards, 
exist  and  dif-  ^J  showing  that  the  fact  existed,  justify  such  discharge 
ferent  ground 


If  good 
ground  of 
discharge 
exist,  it  is 
sufficient  to 
justify  the 
discharge; 


i"J 


HoHon  V.  M'MuHry,  29  L.  J.,  Exc.  260. 
Oould  V.  Webb,  4  E.  &  B.  933. 
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on  that  ground  {y).  It  would  seem  from  one  case 
(2;)  that  if  the  master,  at  the  time  he  discharged  the 
servant,  did  not  know  of  any  act  of  misconduct  on  the 
part  of  the  servant  which  would  justify  his  discharge, 
although  such  fact  existed,  the  mere  existence  of  the 
fact  would  not  justify  the  discharge.  But  in  a  sub-  spofswood  y 
sequent  case,  in  which  a  traveller  and  salesman  brought  Barrow. 
an  action  for  wrongful  dismissal,  and  the  defendant 
pleaded  in  justification  that  the  plaintiff  had  received 
money  from  the  defendant's  customers  and  embezzled 
it,  *whereforehe  discharged  him  ;  to  which  the  [*151] 
plaintiff  replied  de  injuria,  and  it  appeared  in  evidence 
that  the  defendant  did  not  know  of  the  embezzlement 
when  he  discharged  the  plaintiff,  it  was  held  that  on 
these  pleadings  the  judge  who  tried  the  case  was  wrong 
in  leaving  it  to  the  jury  to  say  whether  the  defendant 
discharged  the  plaintiff  for  that  cause,  as  the  defend- 
ant's motive  was  not  in  issue  (a). 

And  in  another  case  (6),  Alderson,  B.,  thus  directed  a  Willetts  v. 
jury  :     "  If  an  employer  discharge  his  servant,  and  at  Green. 
the  time  of  the  discharge  a  good  cause  of  discharge  in 
fact  exists,  the  employer  is  justified  in  discharging  the 
servant,  although  at  the  time  of  the  discharge  the  em- 
ployer did  not  know  of  the  existence  of  that   cause. 
This  point  has  been  much  discussed  in  the  House  of 
Lords  and  elsewhere,  but  what  I  have  stated  is  the  re-        _   . 
suit."     The  truth  is  a  man's  rights  depend  on  the  facts, 
not  on  what  he  thinks  or  says  are  the  facts,  (c).  "* 

rV.  Incompetence,  or  permanent  disability  from  ill- 
ness. 

Where  a  servant  of  any  sort  is  engaged  on  account  incompe- 
of  his  skill  or  peculiar  ability  to  perform  certain  duties,  tence  good 
and  turns  out  to  be  perfectly  unskilful  and  incompe-  ground  of 
tent  to  discharge  the  duties  for  which  he  was  hired,  the  discharge. 
master  will  be  justified  in  rescinding  the  contract  and 
discharging  the  servant.     Thus,  where  in  answer  to  an  JTarmer  v. 
advertisement  in  a  newspaper  for  scene-painters,  the  Cornelius. 
plaintiff    applied  to  the  defendant,  a   correspondence 
ensued,  and  the  defendant  ultimately  hired  the  plaintiff 

(y)  Baillie  v.  .KeU,  4  Bing.  N.  C.  638,  ante,  p.  143 ;  Bidgway  v. 
Sungerford  Market  Cb.,  3  A.  &  E.  171 ;  Oussons  v.  Skinner,  11  M. 
&  "W.  161 ;  Mercer  v.  Whall,  5  Q.  B.  447. 

(z)  Oussona  v.  Skinner,  ubi  supra. 

(a)  Spotswood  V.  Barrow,  5  Exc.  110.  See  also  Cowan  v.  Mil- 
houm,  36  L.  J.,  Exc.  124,  especially  the  judgment  ofBramwell,  B. 

(b)  Willets  V.  Green,  3  Carr.  &  K.  59. 

(e)  See  Trent  v.  Hunt,  9  Exc.  14  ;  Litt.  s.  695. 
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Harmer  v.  in  that  capacity,  but  he  turned  out  to  be  quite  incom- 
Comelim.  petent,  and  was  discharged  ;  it  was  held  that  such  in- 
competence was  a  valid  reason  for  discharging  him,  and 
in  an  action  brought  as  for  a  wrongful  discharge,  the 
defendant  succeeded  (d).  In  giving  judgment  for  the 
[*152]  defendant  in  that  case,  Willes,  J.,  said :  *"Where 
a  skilled  labourer,  artisan  or  artist  is  employed,  there 
is  on  his  part  an  implied  warranty  that  he  is  of  skill 
reasonably  competent  to  the  task  he  undertakes — 
'spondes  peritiam  artis.'  Thus,  if  an  apothecary, 
a  watchmaker,  an  attorney,  be  employed  for  reward, 
they  each  impliedly  undertake  to  possess  and  exer- 
cise reasonable  skill  in  their  several  arts.  The  pub- 
lie  profession  of  an  art  is  a  representation  and  un- 
dertaking to  all  the  world  that  the  professor  possesses 
the  requisite  ability  and  skill  (e).  An  express  promise 
or  an  express  representation  in  the  particular  case  is 
not  necessary.  It  may  be,  that  if  there  is  no  general 
and  no  particular  representation  of  ability  and  skill  the 
workman  undertakes  no  responsibility.  If  a  gentle- 
man, for  example,  should  employ  a  man  that  is  known 
never  to  have  done  anything  but  sweep  a  crossing  to 
clean  or  mend  his  watch,  the  employer  probably  would 
be  held  to  have  incurred  all  risk  himself.  But  in  the 
case  under  consideration  the  correspondence  shows, 
in  addition  to  the  implied  representation,  an  express 
and  particular  representation  by  the  plaintiff  that  he 
did  possess  the  requisite  skill.  The  next  question  is 
this  :  supposing  that  when  the  skill  and  competency 
of  the  party  employed  are  tested  by  the  employment, 
he  is  found  to  be  utterly  incompetent,  is  the  em- 
ployer bound,  nevertheless,  to  go  on  employing  him 
to  the  end  of  the  term  for  which  he  is  engaged,  not- 
withstanding his  incompetency  f  This  is  a  question 
upon,  which  we  have  been  furnished  by  the  bar  with  no 
authority,  probably  because  such  labor  being  seldom 
retained  for  a  long  term  certain,  the  question  has  not 
often  arisen.  But  it  seems  very  unreasonable  that  an 
employer  should  be  compelled  to  go  on  employing  a 
man  who,  having  represented  himself  competent,  turns 
out  to  be  incompetent.  An  engineer  is  retained  by  a 
railway  company  to  drive  an  express  train  for  a  year, 
and  is  found  to  be  utterly  unskilful  or  incompetent  to 
drive  or  regulate  the  locomotive,  are  the  railway  com- 
[*153]  pany  still  bound,  under  pain  *of  an  action,  to 

[d)  Jfarmer  v.  Cornelius,  28  L.  J.,  C.  P.  85 ;  5  C.  B.,  N.  S.  236. 

(e)  See  Jenkins  v.  Betham,  15  C.  B.  188. 
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entrust  the  lives  of  thousands  to  his  dangerous  and  Banner  v. 
demonstrated  incapacity  ?  A  clerk  is  retained  for  a  Conidius. 
year  to  keep  a  merchant's  books,  and  it  turns  out  that 
he  is  ignorant  not  only  of  bookkeeping,  but  of  arith- 
metic, is  the  merchant  bound  to  continue  him  in  his 
employment?  Misconduct  in  a  servant  is,  according 
to  every  day's  experience,  a  justification  of  a  discharge. 
The  failure  to  afPord  the  requisite  skill  which  had  been 
expressly  or  impliedly  promised,  is  a  breach  of  legal 
duty,  and  therefore  misconduct.  The  rule  of  the  civil 
law — '  Imperitia  culpoe  adnumeratur'  applies.  We  may 
add  that  a  precedent  of  a  plea  grounded  on  the  implied 
condition  of  competency,  is  to  be  found  in  the  late  Mr. 
Joseph  Chitty's  book  on  Pleadings,  edited  by  the  late 
Mr.  Pearson,  p.  363.  So  in  Spain  v.  Arnott  (/),  Lord 
EUenborough,  speaking  of  a  servant  who  had  refused 
to  perform  his  duty,  says,  '  The  master  is  not  bound  to 
keep  him  on  as  a  burthensome  and  useless  servant  to 
the  end  of  the  year  ;'  and  it  appears  to  us  that  there  is 
no  material  difference  between  a  servant  who  will  not, 
and  a  servant  who  cannot,  perform  the  duty  for  which 
he  was  hired." 

But  where  (g)  the  plaintiff,  having  entered  into  an  Cuclcson  v.    '" 
agreement  that  he  should  serve  the  defendant  and  W.  Stoma. 
ten  years  in  the  capacity  of  a  brewer,  and  teach  them  Temporary 
to  brew  ;  that  the  defendants  and  W.  were  to  pay  the  illness  no 
plaintiff  20l.  on  the  execution  of  the  agreement,  to  find  ^,'fa®^e®°yndef 
him  a  house,  and  to  supply  him  with  coals  for  the  ten  ^  permaneut 
years,  and  to  pay  him  the  weekly  sum  of  21.  10s.  during  contract  not 
that  term.     He  served  the  defendent  and  W.  till  W.'s  rescinded, 
death,    and  afterwards   worked   for   defendant   up   to 
Christmas,  1857,  when  he  was  taken  ill.     He  was  con- 
fined to  his  bed  till  March,  and  was  unable  to  attend  to 
his  work  till  19lh  July,  1858,  when  he  was  again  em- 
ployed about  the  brewery,  and  paid  as  before.     During 
his  illness  he  was  from  time  to  time  consulted  by  the  de- 
fendant as  to  the  mode  of   brewing,  but   was  unable 
*to  do  any  actual  work  for  defendent;  and  it  was  [*154:] 
admitted  that  the  contract  had  not  been  rescinded.     It 
was  held  that  the  plaintiff  was  entitled  to  recover  under 
it  the  wages  for  the  time  during  which  he  was  disabled 
by  sickness  from  working  ;  although  a  plea  to  the  claim 
for  wages  that  the  plaintiff  was  not  during  the  time  in 
question  ready  and  willing  or  able  to  render,  and  did 
not  in  fact  render,  any  service,  was  held  on  demurrer 


(/)  2  Stark,  256. 

{g)  Ouckson  v.  Stones,  28  L.  J.,  Q.  B.  25  ;  1  Ell.  &  Ell.  248. 
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Contract 
might  be 
rescinded  if 
servant  per- 
manently 
disabled  by 
illness.' 


to  be  a  good  plea  in  point  of  law,  in  the  sense  that  the 
plaintiff  voluntarily  and  wilfully  refused  or  omitted  to 
serve.  And  in  giving  judgment,  Lord  Campbell  said, 
"We  concur  in  the  observations  o|  Willes,  J.,  in  Har- 
mer  v.  Cornelius,  and  if  the  plaintiff  from  unskilful- 
ness  had  been  wholly  incompetent  to  brew,  or  by  the 
visitation  of  God  had  become,  from  paralysis  or  any 
other  bodily  illness,  permanently  incompetent  to  act 
{h)  in  the  capacity  of  brewer  for  the  defendants,  we 
think  that  the  defendants  might  have  determined  the" 
contract.  ^He  could  not  be  considered  incompetent  by 
illness  of^a  temporary  nature.  But  if  he  had  been 
struck  with  disease  so  that  he  could  never  be  expected 
to  return  to  his  work,  we  think  the  defendants  might 
have  dismissed  him  and  employed  another  brewer  in 
his  stead.  Instead  of  being  dismissed  he  returned  to 
the  service  of  the  defendants  when  his  health  was  re- 
stored, and  the  defendants  employed  him,  and  paid 
him  as  before.  At  the  trial  the  defendants'  counsel 
admitted  that  the  contract  was  not  rescinded.  The 
contract  being  in  force,  we  think  that  here  there  was  no 
suspension  of  the  weekly  payments  by  reason  of  the 
plaintiff's  illness  and  inability  to  work.  It  is  allowed 
that  under  this  contract  there  could  be  no  deduction 
from  the  weekly  sum  in  respect  of  his  having  been  dis- 
abled by  illness  from  working  for  One  day  of  the  week ; 
and  while  the  contract  remained  in  force  we  see  no  dif- 
ference between  his  being  so  disabled  for  a  day,  or  a 
week,  or  a  month."  • 


[*155J  *2.    AS  BETWEEN    THE    MASTEE    AND 
THIRD  PERSONS. 


Remedies  of  ^  master  may  maintain  an  action  against  any  person 
maister  by  ac-  who  deprives  him  of  the  services  of  his  servant,  either 
tion  against  by  enticing  him  away  from  his  master  {%),  or  by  har- 
fhird  persons  bourinff  and  detaining  him  after  having  been  apprised 

TOT   fl  ^nn  "VH  Tl  O*  /      \  ^^  ' 

him  of  ser-  "^  ^^®  former  contract  (fc)  ;  or  by  beating,  confining  or 
vices  of  ser-    disabling  him;  or   by  seducing  a  female  servant  it). 

vant.  

(A)  As  to  this,  see  Boast  v.  Fnth,  38  L.  J.,  C.  P.  1 ;  L.  E.,  4  C. 
P.  1  ;  Poussard  v.  Spiers,  45  L.  J.,  C.  L.  621.  See  also  Bettini  v. 
Gye  45  L.  J.,  C.  L.  209  ;  K.  v.  Basclien,  38  L.  T.,  N.  S.  38. 

(i)  F.  N.  B.  91,  I.,  167  B.;  Evans  v.  Walton,  post,  p.  158.     In 
what  cases  a  master  is  entitled  to  maintain  litigation  by  his  ser- 
vant, without  exposing  himself  to  a  charge  of  maintenance,  see 
Elborough  v.  Ayres,  L.  R.,  10  Eq.  367. 
(it)  F.  N.  B.  168,  Winch,  51. 
(0  Com.  Dig.  Trespass,  B.  5 ;  Pleader,  3  M.  11. 
(198) 
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The  master  may  also,  where  wages  have  been  earned  by 
a  servant  enticed  away  or  harboured  by  another  person, 
waive  his  right  of  action  for  such  tortious  act,  and  sue 
for  the  earnings  of  his  servant.     In  all  these  cases  the 
master's  right  of  action  arises  out  of  the  property  which 
he  has  acquired,  by  the  contract  of  hiring,  in  the  labour 
of  his  servant;  and  in  all  of  them,  except  the  action  for  j^oss  of  ser- 
his  servant's  earnings,  the  gist  of  the  action  is  the  loss  vice  gist  of 
of  service,  without  an  allegation  of  which  no  action  can  such  action; 
be  sustained  by  a  master,  however  great  the  injury  to 
his  servant  (m).     Whilst,  therefore,  on  the  one  hand,  a 
mere  attempt  to  deprive  a  master  of  the  services  of  his 
servant  without  any  damage  following  upon  it  would 
not  give  the  master  a  right  of  action  (n),  so,  on  the 
other,  it  has  been  held  that  a  master,  who  has  recovered 
in  an  action  against  the  servant  a  stipulated  penalty  for 
leaving  his  service,  cannot  maintain  an  action  against 
the  person  who  induced  him  to  leave  (o).     Moreover,  and  must  be 
the  loss  of  service  must  be  the  natural   and  necessary  the  necessary 
consequence  of  the  defendant's  act,  otherwise  the  master  consequence 
cannot  maintain  any  *action.     Where,  therefore,  [*156]  ^nt's  act 
the  director  of  certain  oratorios  had,  at  considerable 
expense,  engaged  one  Mara,  who,  in  consequence  of  a 
libel  published  by  the  defendant,  refused  to  sing,  being 
afraid  of  being  hissed;    Lord  Kenyon  held  that  the 
plaintiff  could  not  maintain  an  action  against  the  de- 
fendant, as  the  injury  complained  of  was  too  remote, 
and  impossible  to  be  connected  with  the  cause  assigned 
for  it  (jp). 

Of  the  Action  tob  Enticing  away  a  Seevant. 

An  indictment  will  not  lie  for  enticing  an  apprentice  indictment 
or  servant  away  from  his  master,  it  being  only  a  private  will  not  lie; 
injury,  which  may  be  redressed  by  •'a  civil  action  (g). 

(m)  Bobert  Mary's  case,  9  Eep.  113a;  Foley  v.  Osborn,  cited  10 
Rep.  1305;  HanbwryY.  Ireland,  Cro.  Jac.  618;  ChamberlineY.  Har- 
vey. 5  Mod.  182 ;  1  Lord  Eaym.  146  ;  Sail  r.  Hollander,  4  B.  &  C. 
660  ;  OrinneU  v.  Wells,  7  M.  &  G.  1033  ;  2  D.  &  L.  610  ;  Eager  v. 
Grimwood,  1  Exc.  61 ;  Davis  v.  Williams,  10  Q.  B.  725.  That  the 
allegation  of  service  under  a  per  quod  servitium  amisit  is  sufficient 
on  general  demurrer,  see  4  D.  &  L.  258. 

(n)  Per  Lord  Mansfield  in  Bird  v.  Randall,  3  Burr.  1352. 

(o)  Bird  V.  Randall,  ubi  supra.     Bed  quiere,  see  post,  p.  159. 

Ip)  Ashley  v.  Harrison,  1  Esp.  48 ;  Peake,  194,  that  was  an  ac- 
tion for  libel.  And  see  Taylor  v.  Neri,  3  Esp.  386.  In  Evans  v. 
WaUon,  36  L.  J.,  C.  P.  308,  Willes,  J.,  observed,  "I  doubt 
whether  Taylor  v.  Neri  is  maintainable  after  Lumley  v.  Oye,  2  E. 
&  B.  216." 

(q)  B.  V.  Daniel,  6  Mod.  99, 182 ;  1  Salk.  380 ;  Lord  Eaym.  1116 ; 
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The  Court,  however,  will  not,  on  motion,  quash  such  an 
indictment  (r);  but  the  defendant  must  plead,  demur, 
but  will  for    °^  move  in  arrest  of  judgment  (s).     But  an  agreement 
conspiracy,     to  induce  and  persuade  workmen  under  contract  of  ser- 
vitude for  a  time  certain  to  absent  themselves  from  such 
service,  is  an  indictable  offence,  although  no  threats 
or  intimidation    be    proved,    or    any    ulterior    object 
averred   (t).     And   so   is  a  conspiracy   to  obstruct   a 
man  in  carrying  on  his  business,  by  persuading  his 
workmen  to  leave  him,  in  order  to  induce  him  to  make 
a  change  in  the  mode  of  carrying  on  his  business  (u). 
Action  will        And  if  one  take  away  my  apprentice  or  servant  by 
lie.  force,  an  action  of  trespass  will  lie   (x);    but  if  he 

[*15'7]  merely  entice  *him  to  leave,  and  he  do  leave,  an 
Mere  attempt  action  on  the  case  is  the  proper  remedy  (y)     A  mere 
will  not  sup-  attempt  to  entice  a  servant  away  without  any  damage 
port  action,     following,  would  not,  however,   entitle  the  master  to 
maintain  an  action  (z).     But  it  is  no  objection  to  such 
an  action  that  the  servant  was  only  a  journeyman,  who 
worked  by  the  piece,   if  he  were  the  plaintiff's  ser- 
vant  (a).     A   man,    however,  who   lived   in   his  own 
house,  and  took  in  work  for  different  people,   could 
scarcely  be  called  the  journeyman  of  any  particular 
master  (&). 
What  sort  of      A  question  has  been  raised  as  to  what  sort  of  ser- 
servimts  this  vants  this  action  may  be  brought  for  the  seduction  of. 

^il^  to*^'       ^^^  ^*  ^^^  ^^'^^  ^^^^  ^^  *^^®®  judges  of  the  Court  of 
Queen's  Bench  (c),  that  an  action  lies  for  maliciously 

Com.  Dig.  Indictment,  G.  3 ;  see  5  Geo.  4,  c.  97,  which  repealed 
various  statutes  for  preventing  the  seducing  and  enticing  arti- 
ficers and  workmen  to  leave  their  employ  and 'go  to  foreign  parts. 

M  Trin.  13  Will.  3,  B.  R. ;  see  B.  v.  BUton,  1  Salk.  372. 

(s)  As  in  B.  V.  Daniel,  ubi  supra. 

h)  B.  V.  Bowlands,  5  Cox,  C.  C.  466. 

{u)  B.  V.  Duffield,  5  Cox,  C.  C.  404 ;  and  see  iJ.  v.  SeUhy,  ib.  495, 
note ;  B.  v.  Druitt,  and  B.  v.  Partridge,  10  Cox,  C.  C.  592. 

(x)  B.  Y.  Daniel  ubi  supra;  Beavely  v.  Mainwaring,  3  Burr.  1306  ; 
Gilbert  v.  Sekwenck,  li  M.  &  W.  488  ;  where  it  was  held  that  one 
testamentary  guardian  was  not  justified  in  taking  an  infant  ward 
out  of  the  lavful  service  of  another  testamentary  guardian. 

(y)  R.  V.  Daniel,  itbi  supra;  see  Hambleton  v.  Veere,  2  Wms. 
Saund.  170. 

(z)  Bird  V.  Bandall,  3  Burr.  1352. 

la)  Hart  v.  Aldridge,  Cowp.  54 ;  Blake  v.  Lanyon,  6  T.  E.  221. 

(6)  Hart  v.  Aldridge,  Cowp.  54. 

(c)  Lumley  v.  Gije,  2  E.  &  B.  216:  where  it  was  held  that  an 
action  lay  for  seducing  a  dramatic  performer  away  from  plain- 
tiff's theatre.  Coleridge,  J.,  in  support  of  his  judgment,  refers 
to  the  2nd  section  of  the  Statute  of  Laborers  and  the  form  of 
writ  given  by  Fitzherbert,  N.  B.  167,  B,  as  always  reciting  the 
statute.  But  the  first  writ  given  by  Fitzherbert  is  founded  upon 
(200) 
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procuring  a  breach  of  contract  to  give  exclusive  per-  Lumley  ". 
sonal  services  for  a  time  certain,  equally  whether  the  Gye. 
employment  has  *oommenced,  or  is  only  in  fieri,  [*158] 
provided  the  procurement  be  during  the  subsistence  of 
the  contract,  and  produces  damage,  and  that  to  sustain 
such  an  action  it  is  not  necessary  that  the  employer 
and  employed  should  stand  in  the  strict  relation  of 
master  and  servant.  Coleridge,  J.,  however,  dissented, 
and  in  a  long  ju-lgment,  which  deserves  an  attentive 
perusal,  gave  elaborate  reasons  for  holding  tfeat  the 
action  was  founded  on  the  Statute  of  Laborers,  and  is 
strictly  confined  to  cases  where  the  employer  and  em- 
ployed stand  in  such  relation  of  master  and  servant  as 
was  within  that  statute;  and  that  in  all  other  cases  the 
remedy  for  a  breach  of  contract  is  only  on  the  contract, 
and  against  those  privy  to  it. 

To  support  this  action,  it  is  necessary  to  prove  that  Scienter. 
the  defendant  knew  the  person  to  be  the  plaintiff's  ser- 
vant (d);   but   to  particularize   the   means  of   entice- 
ment (e).     There  must  also  be  binding  contract  of  ser-  Binding 
vice  between  the  servant  and  his  first  master,  or  the  contract. 

the  3rd  section  of  the  statute,  and  is  to  recover  the  penalty  there 
given  to  the  party  grieved.  The  other  writs  are  against  the  ser- 
vant, and  it  would  hardly  he  contended  at  the  present  day  that 
such  actions  must  he  confined  to  the  class  of  servants  referred  to 
hy  the  Statute  of  Laborers.  It  would  seem  also  ii-om  the  rule 
given  in  Lutw.  1548,  that  the  mere  recital  of  the  statute  would 
not  show  that  the  action  lay  not  at  common  law.  It  is  there 
said  that  where  an  action  lay  both  at  common  law  and  by 
statute,  if  you  proceed  under  the  statute,  you  must  recite  the 
statute,  for  "without  rehearsal,  non  paiet,  whether  he  uses  the 
action  by  the  common  law,  sicut  potest,  or  the  action  on  the 
statute."  It  is  also  added,  "If  there  were  no  action  at  com- 
mon law,  the  statute  should  be  rehearsed."  So  the  recital 
of  the  statute  in  a  writ  does  not  prove  that  the  action  did  not 
lie  at  common  law,  but  only  that  the  plaintiff  is  not  using 
the  action  at  common  law,  in  this  instance.  Thus  leaving  the 
matter  where  it  was.  Again,  it  may  be  asked,  if  this  form 
of  action  is  founded  entirely  upon  the  Statute  of  Laborers,  why 
did  it  not  cease  when  that  statute  was  repealed,  5  Eliz.,  26  &  27 
Vict.  c.  125?  Moreover,  if  the  judgment  of  Coleridge,  J.,  is 
right,  what  becomes  of  the  common  action  for  seduction  of  a 
daughter  and  servant?  Is  that  to  be  only  brought  in  cases 
within  the  Statute  of  Laborers?  It  is  notoriously  otherwise.  In 
the  Year  Book,  Michaelmas,  39  Ed.  3,  f*.  37  B,  it  is  said:  "Al- 
though this  action  be  given  by  statute,  the  writ  lay  at  common 
law,  and  is  not  defeated  by  the  statute."  In  Bowen  v.  Hall,  50 
L.  J.,  C.  L.  305,  6  Q.  B.  Div.  333,  the  opinion  of  the  three 
judges  in  Lumley  v.  Gye  was  upheld  hy  Lord  Selborne  and  Brett, 
L.  J.  (Lord  Coleridge,  C.  J.,  diss.). 

(d)  Fores  v.  Wilson,  Peake,  55. 

(e)  Winsmore  v.  Greenbank,  Willes,  582. 
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facto. 

Evans  y. 
Walton. 


When  this 
action  will 
not  lie. 


Bird  V. 
Bandall. 
Not  after 
payment  by 
servant  of 
penalty  for 
leaving. 


plaintiff  will  fail  (/) ;  Tinless,  perhaps,  in  the  case  of 
interruption  of  an  actual  subsisting  service  {g). 

In  an  action  for  enticing  away  a  servant  where  it  ap- 
peared that  the  plaintiff  kept  a  public-house,  that  his 
daughter,  who  was  about  nineteen  years  old,  helped  in 
the  house  and  business;  that  a  fictitious  letter  was 
written  by  the  defendant  as  if  from  a  relation  of  the 
girl,  saying  such  relation  was  ill  and  asking  leave  for  the 
girl  to  come  to  her;  that  leave  was  given  to  the  girl  and 
she  went  away,  but  instead  of  going  to  such  relation 
went  to  a  house  ill  fame  and  stopped  there  with  the  de- 
fendant, and  then  returned  to  her  father's  house;  it 
was  held  that  it  was  a  question  of  fact  for  the  jury 
[*159]  whether  when  the  defendant  caused  her  to  *leave 
she  was  the  plaintiff's  servant  de  facto,  and  whether  his 
acts  did  cause  her  to  deny  her  services,  that  the  Court 
as  a  jury  held  the  affirmative,  and  the  plaintiff  was  en- 
titled to  succeed  {h). 

But  the  mere  circumstance  that  the  servant  is  an  in- 
fant, and  the  contract  therefore  voidable,  will  not  de- 
feat the  action  (i).  This  action  will  not  lie  for  induc- 
ing a  servant  to  leave  his  master's  service  at  the  expira- 
tion of  the  time  for  which  he  was  hired,  although  the 
servant  had  otherwise  no  intention  of  leaving  his  mas- 
ter (fc). 

It  was  also  held  by  Lord  Mansfield,  in  Bird  v.  Ran- 
dall (Z) :  that  this  action  would  not  lie  after  the  master 
has  recovered  from  the  servant  a  stipulated  penalty  for 
leaving  the  service,  upon  the  ground,  that  if  the  seducer, 
or  second  master  who  employs  the  servant  after  the 
servant  has  paid  the  penalty,  were  to  be  liable  to 
damages  in  an  action  brought  by  the  first  master  for  so 
doing,  this  would  finally  fall  upon  the  servant,  and  in 
effect  be  an  addition  to  the  penalty  •,-  for  the  second 
master  would  pay  the  servant  for  his  service  no  more 
than  he  estimates  it  to  be  worth  to  him  ;  and  if   he 

(/)  Syhes  v.  Dixon,  9  A.  &  E.  693 ;  and  see  Oye  v.  Felton,  4 
Taunt.  876  ;  Pilkington  v.  Scott,  15  M.  &  W.  657  ;  Hartley  v.  Oum- 
mings,  5  C.  B.  247. 

(g)  See  per  Lord  Denman,  in  Sykes  v.  Dixon,  ubi  supra ;  and  per 
Maule,  J.,  in  Hartley  v.  Cfummings,  ubi  supra;  and  see  Y.  B.  82, 
Hen.  6,  30 ;  Barber  v.  Dennis,  6  Mod.  69 :  Keane  v.  Boycott,  2  H. 
Bl.  511. 

(70  Evans  v.  Walton,  36  L.  J.,  C.  P.  307  ;  S.  C.  nom.  Evan^  v. 
Walter,  17  Law  T.,  N.  S.  92. 

(i)  Keane  v.  Boycott,  Evans  v.  Walton,  ubi  supra,  and  see  7  T.  E. 
310,  314. 

(k)  Mchol  V.  Martin,  2  Esp.  734. 

(l)  3  Burr.  1345^  1  W.  Bl.  373,  387;  see  Cooper  v.  ShepJierd,  3 
C.  B.  266;  4  D.  &  L.  218  ;  Buckland  v.  Johnson,  15  C.  B.  145. 
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must  pay  a  sum  of  money  to  the  first  master  for  dam- 
ages for  entertaining  his  servant,  he  will  make  his 
bargain  with  the  servant  in  such  manner  as  to  pay  him 
so  much  the  less.  And  Lord  Ellenborough  said  (m)  he 
remembered  Wilson,  J.,  ruling  the  same  point  at  Nisi 
Prius  upon  the  dry  authority  of  the  former  decision, 
though,  as  it  seemed  to  him,  with  considerable  doubts 
upon  his  mind  as  to  the  propriety  of  it.  But  Lord  ^^^  „„^^g 
Ellenborough  said  he  never  could  entirely  comprehend 
the  ground  on  which  Bird  v.  Randall  proceeded.  "  It 
was  assumed,"  he  said,  "that  the  sum  taken  as  the 
penalty  from  the  servant,  was  the  extreme  limit  of  the 
injury  sustained  *by  the  master  ;  but  there  is  [*160] 
the  doubt:  for  the  penalty  might  have  been  so  limited, 
because  of  the  inability  of  the  servant  to  undertake  to 
pay  more,  and  yet  it  might  have  been  very  far  from  an 
adequate  compensation  to  the  master  for  the  injury 
done  to  him  by  another  who  seduced  his  servant  from 
him."  And  upon  Lawrence,  J.,  observing,  "I  suppose 
the  Coiu't  proceeded  upon  the  ground  that  the  penalty 
was  by  the  express  stipulation  of  the  parties  made  an 
equivalent  for  the  loss  of  the  service  ; "  Lord  Ellen- 
borough added,  "  That  is  so  as  between  theparties  them- 
selves ;  but  it  may  admit  of  doubt  whether  that  were 
the  fair  way  of  considering  it  as  against  a  stranger,  a 
wrongdoer." 

It  is  conceived  that,  in  the  event  of  the  death  of  the  on  death  of 
wrongdoer,  this  action,  and  also  that  for  harbouring  a  wrongdoer, 
servant,  might  be  brought  against  his  executors  or  ad- 
ministrators, under  3  &  4  Will.  4,  c.  42,  s.  2,  within  six 
calendar  months  after  they  have  taken  upon  themselves 
the  administration  of  his  estate,  if  the  injury  were  com- 
mitted within  six  calendar  months  before  his  death. 

Or  THE  Action  foe  hakboueing  a  Seevant. 

Where  a  person,  after  notice,  continues  to  employ  an-  ^ter  notice. 
other  man's  servant,  that  other  may  maintain  an  action 
against  him,  although  at  the  time  he  hired  him  the  i 

second  master  did  not  know  that  he  was  hiring  another 
man's  servant ;  and,  therefore,  no  action  would  lie  for 
enticing  him  away  (n). 

Thus  where  (o)  one  Hobbs,  who  was  retained  by  the  sialce  v. 
plaintiff,  a  currier,  to  work  by  the  piece,  left  the  plain-  Lanyon. 

(m)  In  Godsall  v.  Boldero,  9  East,  78. 

(m)  Fawcet  v.  Beavres,  2  Lev.  63 ;  Fosaet  v.  Breer,  3  Keb.  59 ; 
probably  S.  C. 

(o)  Blake  v.  Lanyon,  6  T.  E.  221. 
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tiff's  service  on  a  dispute  between  them,  and  at  the 
time  of  departure  had  some  work  in.  hand  ;  he  then  ap- 
plied for  work  to  the  defendant,  who  was  also  a  cur- 
rier, and  who  employed  him,  not  knowing  of  his  en- 
[*161]  gagement  with  the  *plaintiff.  A.  few  days  after- 
wards, the  defendant  having  been  apprised  by  the  plain- 
tiff that  Hobbs  was  his  servant,  and  had  left  his  work 
unfinished,  and  being  threatened  with  an  action,  in  case  . 
he  continued  to  employ  Hobbs,  requested  the  servant 
to  return  to  his  former  master  and  fin'sh  his  work. 
This  Hobbs  refused  to  do,  and  the  defendant  continued 
him  in  his  service,  whereupon  the  plaintiff  brought  his 
action  for  enticing  Hobbs  away,  and  harbouring  him 
after  notice.  No  evidence  was  given  in  support  of  the 
charge  of  enticing  away,  and  it  was  contended,  on  the 
part  of  the  defendant,  that  no  action  could  be  main- 
tained for  continuing  to  employ  Hobbs  after  notice,  as 
at  the  time  the  defendant  engaged  him  he  did  not 
Jinow  he  was  the  plaintiff's  servant,  but  the  objection 
was  overruled.  A.nd  per  Curiam,  an  action  will  lie  for 
receiving  or  continuing  to  employ  the  servant  of  an- 
other after  notice,  without  enticing  him  away. 

This  cause  of  action,  however,  is  generally  joined 
with  that  for  enticing  away  a  servant,  and  the  observa-^ 
tions  on  that  form  of  action  apply  to  this  also. 

The  action  for  harbouring  the  plaintiff's  servants  will 
not  lie  against  the  captain  of  an  English  ship,  to  which 
the  plaintiff's  slaves  had  escaped,  for  refusing  to  give 
them  up  to  the  plaintiff  {p). 


Master  en- 
titled to 
servant's 
earnings. 


Or  THE  Action  by  a  Master  foe  the  Eaenings  or  his 
Servant. 

A  master  deprived  of  the  services  of  an  apprentice  cr 
servant,  who  has  been  enticed  away  and  harboured  by 
another  master,  is  not  confined  to  an  action  for  damages 
for  the  injury  he  has  sustained  by  the  loss  of  his  ser- 
vant. He  may  in  some  cases  waive  the  tort,  and  bring 
an  action  to  recover  the  wages  due  to  his  apprentice  or 
[*162]  servant  from  *such  second  master  ;  the  maxim 
in  such  cases  being  quicquid  acquiritur  servo  acquiritur 
domino  {q). 

(p)  Forbes  v.  Cochrane,  2  B.  &  C.  448.  See  Smith  v.  Gould,  2  Salk. 
667,  as  explained  by  Hargrave  in  his  argument  in  SommcrsetPa 
case,  20  How.  St.  Tr.  65,  note. 

(g)  See  Barrington  on  Stat.  276  ;  Co.  Litt.  117  a,  note  1 ;  Peake's 
Add.  Cas.  121,  note ;  Story  on  Ag.  421 ;  Paley  on  Ag.  339  ;  Grot, 
lib.  3,  cap.  7,  sect.  4,  2.     The  French  maxim  was  "Qui  a  le  vilain, 
il  a  sa  proye;"  vide  20  How.  St.  Tr.  36,  note. 
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This  rule  of  law  had  formerly  a  much  more  exten- 
sive signification  than  it  now  has  ;  for,  during  the 
existence  of  villenage,  whatever  was  acquired  by  the 
villein,  whether  realty  or  personalty,  became  the  prop- 
erty of  his  lord  under  certain  qualifications  (r).  But 
even  now  the  rule  holds  in  some  degree  with  respect  to 
apprentices  and  servants,  though  with  a  great  differ- 
ence in  point  of  extent  and  application,  for  the  relation 
of  an  apprentice  and  servant  to  the  master  is  more 
mild  and  limited  than  that  of  a  villein  to  his  lord, 
and  only  imports  that  the  master  shall  be  entitled  to 
their  personal  labour  during  the  time  stipulated  either 
in  a  particular  way,  or  generally  according  to  the  nature 
of  the  apprenticeship  or  service.  Consequently  the 
master  cannot  claim  any  other  acquisitions  than  such  as 
are  the  result  of  that  labour  (s). 

What  th6  apprentice  or  servant  earns  by  his  labour  When  work- 
whilst  he  remains  with  the  master,  or  is  actually  work-  ing  for  his 
ing  for  him,  falls  so  clearly  within  this  principle,  that  ™^st*''; 
there  can  be  no  room  for,  doubt  (t).     Nor  can  there  be  ^^  ^^jj  j^^g 
any  where  the  apprentice  or  servant  is  employed  by  knowledge 
•  another  person  with  the  knowledge  and  consent  of  the  and  consent, 
master,  without  any  circumstances  indicating  a  waiver 
gt  his  earnings.     Most  of  the  cases  upon  this  subject 
relate  to  apprentices  in  a  seafaring  way,  whose  wages 
and  prize-money  (m)  as  seamen,  though  earned  whilst 
in  another  service,  have  been  recovered   by  those  to 
whom  they  were  bound.     But  the  principle  which  gov-  -^ijen  work- 
erns  them  seems  to  apply  to  apprentices  *and  [*1 63]  ing  without 
servants  in  general,  and  has  indeed  been  extended  so  his  master's 
far  as  to  give  the  master  a  right  to  the  wages  or  earn-  licence, 
ings,  whether  the  service  is  performed  by  the  apprentice 
with  or  without  the  master's  licence;  and  even  though 
the  earnings  accrue  in  a  trade  or  service  different  from 
that  to  which  the  apprentice  is  bound  (x). 

Thus,  where  (y)  the  defendant  seduced  an  apprentice 

(r)  Litt.  ss.  177,  194  ;  Co.  Litt.  123  b;  and  see  the  form  of  en- 
franchisement of  a  villein  given  in  Barr.  on  Stat.  279. 

(s)  See  Shanley  v.  Hervey,  cited  in  Sommerseifs  case,  20  How. 
St.  Tr.  55. 

(t)  See  B.  V.  Wantage,  1  East,  601 ;  Jt.  t.  Bradford,  1  M.  &  S.  151. 

(m)  See  Carsan  v.  Watts,  3  Doug.  350,  where  the  master  was 
held  not  entitled  to  prize  money,  the  usage  being  for  the  appren- 
tice to  have  it.     Sill  v.  Allen,  1  Ves.  sen.  83. 

(x)  Co.  Litt.  117  a,  note  1 ;  Barber  v.  Dennis,  6  Mod.  69  ;  1  Salk. 
68.  The  case  of  Fades  v.  Vandeput,  5  East,  39,  does  not  appear  to 
be  of  much  authority,  for  the  reasons  given  in  Foster  v.  Stewart,  3 
M.  &  S.  191. 

(y)  Lightly  v.  Clouston,  1  Taunt.  112 ;  and  see  Foster  v.  Stewart, 
3  M.  &  S.  191 ;  Neate  v.  Sarding,  6  Exc.  349. 
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Lightly  v. 
Clouston. 


Payment  to 
master,  good; 
and  servant 
cannot 
recover  them 
from  Mm. 


This  action 
lies  after 
death  of 
tortfeazor; 
but  admits 
set-off. 


Earnings 
paid  to  ser- 
vant may  be 
recovered 
from  him  by 
master. 
Bloxam  v. 
Elsee. 
Inventions 
by  servant 
belong  to 
him. 


from  on  board  the  plaintiff's  ship  in  Jamaica,  and  em- 
ployed him  as  a  mariner  to  assist  in  navigating  his  own 
ship  home,  the  plaintiff  brought  an  action  for  the  wages 
earned  by  his  apprentice,  and  recovered. 

And  payment  to  the  master  has  been  held  to  be  an 
answer  to  an  action  by  the  apprentice  for  wages  (z). 
And  where  (a)  the  captain  of  a  ship  let  the  ship  to 
government  at  forty  shillings  per  ton  per  month,  to  be 
paid  to  the  owner,  and  an  additional  shilling  per  ton 
per  month,  to  be  paid  to  himself,  for  his  services,  but 
the  whole  earnings  (including  the  shilling  per  ton) 
were  paid  to  the  owner,  it  was  held  that  the  captain 
could  not  maintain  an  action  against  the  owner  to  re- 
cover the  shilling  per  ton  agreed  to  be  paid  to  the 
captain. 

One  advantage  attending  this  form  of  action  formerly 
was,  that  it  might  be  brought  after  the  death  of  the 
tortfeazor,  which  was  not  the  case  with  an  action 
framed  on  the  tort  (6);  but,  on  the  other  hand,  there 
was,  and  still  is,  this  objection  to  it,  that  it  admits  of  a 
set-off  and  dedactions,  which  would  not  be  allowed  in 
the  other  form  of  action  (c).  That,  accordingly,  is  the  '  v 
more  usual  remedy;  and,  as  we  have  seen  it,  it  may  now 
be  brought  against  the  executors  of  the  tortfeazor  within 
[*164]  six  months  after  his  *death  (d).  The  jury  may, 
in  this  form  of  action,  if  the  circumstances  justify  their 
so  doing,  give  the  plaintiff  greater  damages  than  the 
mere  wages  of  the  servant  would  amount  to. 

If  the  wages  or  earnings  have  been  paid  to  the  ser- 
vant the  master  may  recover  them  from  him  in  an  action 
for  money  had  and  received  (e). 

It  appears  to  be  an  exception  to  the  rule,  that  a 
master  is  entitled  to  the  profits  resulting  from  his  ser- 
vant's labour, — that  if  a  servant  make  an  invention 
whilst  in  the  employ  of  a  master,  the  invention  belongs 
to  the  servant,  and  the  master  cannot  take  out  a  patent 
for  it.  Though  it  is  said  to  be  otherwise  where  the 
servant  is  employed  for  the  express  purpose  of  invent- 


(2)  Bright  v.  Lucas,  Peake's  Add.  Cases,  121.  See  the  note  at 
the  end  of  this  case. 

(a)  Thompson  v.  Swvelock,  1  Camp.  527 ;  see  Diplock  v.  Black- 
burn, 3  Camp.  43. 

^6^  Per  Bayley,  J.,  in  Foster  v.  Stewart,  3  M.  &  S.  191. 

(c)  Per  Heath,  J.,  in  Lightly  v.  Clouston,  1  Taunt.  112. 

(d)  3  &  4  "Will.  4,  c.  42,  s.  2,  ante,  p.  160.  See  PoweU  v.  Bees, 
7  A.  &  E.  426. 

(e)  Morison  v.  TJumpson,  43  L.  J.,  Q.  B.  215  ;  L.  R.,  9  Q.  B. 
480. 
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ing    (/).       That   was    the    case   as    to    Whitehouse's  AUter,  if  em- 
patent   (g).     There  an  individual   was  employed  for  ployed  on . 
the  express  pTirpose  of  suggesting  improvements,  and  P^^ypose  to 
trying  experiments  of  all  kinds.     The  master  so  ad- 
mitted before  the  Privy  Council,  when  he  applied  for 
an  extension  of  the  patent,  and  the  Privy  Council,  be- 
fore they  granted  the  extension,  compelled  the  master 
to  give  his  servant  a  large  remuneration  (h).     And  if  suggestions 
a  person  has  discovered  an  improved  principle,  and  em-  of  servants 
ploys  engineers,  or  agents,  or  other  persons  to  assist  may  be  em- 
him  in  carrying  *out  that  principle,  and  they,  [*165]  I'odied  in 
in  the  course  of  the  experiments  arising  from  that  em-  patent 
ployment,  make  valuable  discoveries  accessory  to  the 
main  principle,   and   tending  to  carry  that  out  in  a 
better  manner,  such  improvements  are  the  property  of 
the  inventor  of  the  original  improved  principle,  and 
may  be  embodied  in  his  patent,  and,  if  so  embodied, 
the  patent  is  not  avoided  by  evidence  that  the  agent  or 
servant  made  the  suggestions  of  that  subordinate  im- 
provement of  the  primary  and  improved  principle  (i). 
It  would  be  difficult  to  define  how  far  the  suggestions 
of  a  workman  employed  in  the  construction  of  a  machine 
are  to  be  considered  as  distinct  inventions  by  him,  so 
as  to  avoid  a  patent,  incorporating  them,  taken  out  by 
his  employer.     Each  case  must  depend  upon  its  own 
merits.     But  when  we  see  that  the  principle  and  object 
of  the  invention  are  complete  without  it,  I  think  it  is 
too  much  that  a  suggestion  of  a  workman  employed  in 
the  course  of  the  experiments  of  something  calculated 

(/)  Bloxam  v.  Elsee,  1  C.  &  P.  558.  In  that  case  Bayley,  J., 
founded  his  observations  on  a  previous  case  of  one  Arkwright, 
referred  to  in  Hill  v.  Thompson,  8  Taunt.  395 ;  though  in  Ark- 
wright's  case  the  invention  appears  to  have  been  made  ■  by  the 
servant  iefme  the  service  commenced ;  in  which  case  it  would 
undoubtedly  belong  to  the  servant.  But  see  the  Report  in 
Da  vies'  Patent  Cases,  61 ;  and  see  Makepeace  v.  Jackson,  4  Taunt. 
770,  where  it  was  held  that  a  calico-printer,  having  discharged 
his  head  colourman,  was  entitled  to  the  book  in  which  that  ser- 
vant had  entered  the  processes  for  mixing  colours  during  his  ser- 
vice, although  many  of  the  processes  were  the  invention  of  the 
servant.  That,  however,  was  only  an  action  of  trover  for  tlie 
look  which  the  master  had  originally  provided.  As  to  which  see 
Ellwood  V.  Liverpool  Victoria  Legal  Friendly  Society,-  42  L.  T.  694. 
See  also  the  case  in  4  Burr.  2316,  where  the  copyright  of  Eolle's 
Abridgment  was  said  to  be  in  the  king,  as  he  employed  the 
judges  who  pronounced  the  law;  and  at  p.  2329  the  king  was 
alsD  said  to  be  entitled  to  the  copyright  of  the  Year  Books,  as  he 
was  at  the  expense  of  taking  the  notes. 

{g)  1  Webster's  P.  C.  473. 

(h)  Per  Cresswell,  J.,  in  Allen  v.  Bawson,  1  C.  B.  570. 

(i)  Per  Erie,  J.,  1  C.  B.  567. 
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SJieplierd  v. 
Conquest. 


more  easily  to  carry  into  effect  the  conceptions  of  the 
inventor  should  render  the  whole  patent  void  (j). 

In  a  case  in  which  a  manufacturer  of  tubes,  at  Birm- 
ingham, and  his  foreman  (who  had  a  salary  of  300Z.  a 
year),  had  together  invented  certain  improvements,  for 
which  the  master  sought  letters  patent,  the  granting  of 
which  was  opposed  by  the  foreman,  it  was  held  by  Lord 
Cranworth,  L.  C,  that  the  letters  patent  ought  only  to 
be  granted  on  the  terms  of  their  being  vested  in  trustees 
for  the  benefit  of  both  master  and  foreman  (k).  In 
that  case,  it  appeared  almost  impossible  to  say  which 
was  entitled  to  the  credit  of  the  improvement  in 
question. 

However,  it  has  been  held  that  a  "Stock  Author," 
sent  to  Paris  by  the  proprietor  of  an  English  theatre, 
for  the  express  purpose  of  adapting  a  piece  there  in 
vogue  for  representation  on  the  English  stage,  is  the 
[*166]  "  author  "  of  *the  piece,  when  so  adapted,  within 
the  meaning  of  the  Dramatic  Copyright  Act,  3  &  4 
Will.  4,  c.  15,  which  vests  in  the  author  of  any  dramatic 
piece  the  sole  liberty  of  representing  it  at  any  place  of 
dramatic  entertainment. 

This  was  decided  in  the  following  case  (Z):The 
plaintiff's  who  were  the  proprietors  of  the  Surrey 
Theatre,  agreed  by  word  of  mouth  with  C,  who  was 
what  is  called  a  "Stock  Author,"  that  he  should  go  to 
Paris,  for  the  purpose  of  adapting  a  piece  there  in 
vogue  for  repreisentation  on  the  English  stage  ;  that 
the  plaintiffs  should  pay  his  expenses,  and  should  have 
the  sole  right  of  representing  the  piece  in  London,  C. 
retaining  the  right  of  representation  in  the  provinces.  . 
C.  went  to  Paris,  produced  a  farce,  and  was  paid  by  the 
plaintiffs  as  agreed.  The  farce  was  brought  out  at  the 
Surrey  Theatre  by  the  plaintiffs,  and  afterwards  at  the 
Grecian  Saloon  by  the  defendant,  who  had  obtained  an 
assignment  from  C.  The  plaintiffs  brought  an  action 
against  the  defendant  for  penalties,  under  the  Dramatic 
Copyright  Act  (m).  But  it  was  held  that  the  arrange- 
ment between  them  and  C.  did  not  make  them  "the 
authors  of  the  farce  within  the  meaning  of  that  act, 
although  it  was  contended  on  their  behalf  that,  under 


(j)  Per  Tindal,  C.  J.,  1  C.  B.  574. 

h)  Be  JRusseU's  patent,  2  De  G.  &  Jones,  130. 

(l)  Shepherd  v.  Conquest,  17  C.  B.  427  ;  25  L.  J.,  C.  P.  127  ;  and 
see  Levy  v.  Builey,  40  L.  J.,  C.  P.  244 ;  L.  E.,  6  C.  P.  523,  where 
it  was  held  that  the  master  and  servant  cannot  he  joint  authors, 
without  co-operation,  in  a  common  design. 

(m)  3  &  4  Will.  4,  o.  15. 
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the  cireumstanceF,  C.  ought  to  be  considered  as  merely  gheperd  v. 
their  servant,  the  produce  of  whose  labour  became  Conquest. 
the  property  of  his  masters  at  the  moment  of  produc- 
tion, so  that  no  assignment  was  necessary  to  vest  the 
property  in  the  latter  ;  and  the  case  was  likened  to  those 
relating  to  patent  inventions,  in  which  suggestions  of 
servants  employed  in  perfecting  a  discovery,  tending 
to  facilitate  its  practical  application,  may  be  adopted 
by  his  employer,  and  incorporated  into   his   design,  ' 

without  detracting  from  the  originality  necessary  to 
sustain  a  patent  for  the  entire.  And  it  was  also  con- 
tended that  the  productions  of  an  author  are*to  [*167] 
be  dealt  with  in  the  same  manner  as  the  inventions  of 
a  workman,  and  that  the  former,  like  the  latter,  may 
become  the  property  of  an  employer  who  hires  the 
author's  labour,  and,  as  it  was  said,  "buys  his  brains." 
To  that  it  was  answered  that  literary  productions  stand 
upon  different  and  higher  ground  from  that  occupied 
by  mechanical  inventions  ;  and  that  whilst  both  literary 
property  and  patents  for  inventions  are  both  the  crea- 
tures of  statutes,  the  enactments  respecting  them  differ 
widely  in  their  origin  and  details,  and  Jervis,  C.  J., 
said,  "We  do  not  think  it  necessary  in  the  present  case 
to  express  any  opinion  whether,  under  any  circum- 
stances, the  copyright  in  a  literary  work,  or  the  right 
of  representation,  can  become  vested  ab  initio  in  an 
employer  other  than  the  person  who  has  actually  com- 
posed or  adapted  a  literary  work.  It  is  enough  to  say, 
in  the  present  case,  that  no  such  effect  can  be  produced 
where  the  employer  merely  suggests  the  subject,  and 
has  no  share  in  the  design  or  execution  of  the  work, 
the  whole  of  which,  so  far  as  any  character  of  origin- 
ality belongs  to  it,  flows  from  the  mind  of  the  person 
employed.  It  appears  to  use  an  abuse  of  terms,  to 
say  that,  in  such  a  case,  the  employer  is  the  author 
of  a  work  to  which  his  mind  has  not  contributed  one 
idea  ;  and  it  is  upon  the  author  in  the  first  instance 
that  the  right  is  conferred  by  the  statute  which  creates 
it.  We  cannot  bring  our  minds  to  any  other  conclusion 
than  that  C,  the  person  who  actually  made  the  adapta- 
tion, though  at  the  suggestions  of  the  plaintiffs, 
acquired  for  himself,  as  the  author  of  the'  adaptation, 
and  so  far  as  that  adaptation  gives  any  new  character 
to  the  work,  the  statutory  right  of  representing  it ;  and 
that,  inasmuch  as  the  plaintiffs  have  no  assignment,  in 
writing,  of  that  right,  they  cannot  sue  for  an  infringe- 
ment of  it." 

And  it  has  been  held  that  a  firm  of  photographers, 
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reviews,  &c. 
composed  in 
parte  by 
various  per- 
sons. 


Firm  of  pho-  one  of  whose  employes,  at  the  instance  of  their  mana- 
tographers  ger,  took  a  negative,  making  use  of  their  machinery 
not  "authors  ^jj^  materials  for  the  purpose,  were  not  the  "authors" 
taken  bf  «*  ^^^  photograph  within  the  meaning  of  the  25  &  26 
their  servant.  [*168]  Vict.  c.  68  (Copyright  *Works  of  Art  Act),  and 

could  not  register  themselves  as  such  (n). 
5  &  6  Vict.         By  5  &  6  Vict.  c.  45,  s.  18,  it  is  enacted,  that  when 
c.  45.  any  publisher,  or  other  person,  shall  "project,  conduct. 

Copyright  in  and  carry  on,  or  be  the  proprietor  of  any  encyclopaedia, 
periodicals,  review,  magazine,  periodical  work,  or  work  published 
in  a  series  of  books,  or  parts,  or  any  book  whatsoever, 
and  shall  have  employed,  or  shall  employ,  any  per- 
sons to  compose  the  same,  or  any  volumes,  parts,  es- 
says, articles,  or  portions  thereof,  for  publication  in 
or  as  part'  of  the  sapie,  and  such  work,  volumes,  parts, 
essays,  articles,  or  portions  shall  have  been,  or  shall 
hereafter  be,  composed  under  such  employment,  on  the 
terms  that  the  copyright  therein  shall  belong  to  such 
in  proprietor  proprietor,  projector,  publisher,  or  conductor,  and 
(not  author),  paid  for  by  such  proprietor,  projector,  publisher,  or 
conductor,  the  copyright  in  every  such  encyclopaedia, 
review,  magazine,  periodical  work,  and  work  published 
in  a  series  of  books  or  parts,  and  in  every  volume,  part, 
essay,  article,  and  portion  so  composed  and  paid  for, 
shall  be  the  property  of  such  proprietor,  projector, 
publisher,  or  other  conductor,  who  shall  enjoy  the  same 
rights  as  if  he  were  the  actual  author  thereof,  and  shall 
have  such  term  of  copyright  therein  as  is  given  to 
the  authors  of  books  by  this  act,  except  only  that  in 
case  of  essays,  articles,  or  portions  forming  part  of, 
and  first  published  in,  reviews,  magazines,  or  other 
periodical  works  of  a  like  nature,  after  the  term  of ' 
twenty-eigbt  years  from  the  first  publication  thereof 
respectively,  the  right  of  publishing  the  same  in  a  sepa- 
rate form  shall  revert  to  the  author  for  the  remainder 
of  the  term  given  by  this  act :  Provided  always,  that 
during  the  term  of  twenty-eight  years  the  said  proprie- 
tor, projector,  publisher,  or  conductor  shall  not  publish 
any  such  essay,  article,  or  portion  separately,  or  singly, 
without  the  consent  previously  obtained  of  the  author 
Proviso  for  thereof,  or  his  assigns:  Provided  also,  that  nothing 
authors  who  herein  contained  shall  alter  or  affect  the  right  of  any 
se^r^ed  the  [*169]  person  who  shall  have  *been  or  who  shall  be 
right  of  SO  employed,  as  aforesaid,  to  publish  any  such  his  com- 

publishing     position  in  a  separate  form,  who  by  any  contract  ex- 


[n)  Nottage  v.  Jackson,  52  L.  J.,   C.   L.   760;    L.  E.,  11  Q.  B. 
Div.  627. 
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pressed  or  implied  may  have  reserved,  or  may  here-  their  articles 
after  reserve  to  himself  such  right,  but  every   author  in  a  separate 
reserving,  retaining,  or  having  such  right,  shall  be  en-  ^orm. 
titled  to  the  copyright  in  such  composition  when  pub- 
lished in  a  separate  form,  according  to  this  act,  without 
prejudice  to  the  right  of   such  proprietor,  projector, 
publisher,  or  conductor  as  aforesaid." 

Accordingly  it  has  been  held  (o)  that  the  proprietor  gyjg^i  y_ 
of   a   periodical  who  employs  a  gentleman  to  write  a  Benning. 
given  article  or  a  series  of  articles,  or  reports,  expressly 
for  the   purpose   of   publication  therein,  acquires  the 
copyright  in  such  article,  and  may  maintain  an  action 
for  piracy  thereof. 

In  the  following  case   (p)  it  was  held  that  a  com-  Composer  of 
poser  of  music  could  not  sue  the  person  who  employed  music  em- 
him  to  compose  it  as  part  of  a  dramatic  piece,  for  per-  Ploys'!  ^J 
forming   it  without  his  consent  in  writing,  contrary  to  theatre 
the  Dramatic  Copyright  Act,  3  &  4  Will.  4,  c.  15,  and 
the  General  Copyright  Act,  6  &  6  Vict.  c.  45. 

The  plaintiff,  a  composer  of  music,  was  employed  by  jjatton  v 
the  defendant,  who  was  a  manager  of  a  theatre,  to  com-  Kecm. 
pose,  and  did  compose,  a  certain  musical  composition 
for  the  purpose  of  being  performed  at,  during  and  as 
part  of  a  representation  of  Shakspeare's  play  "Much 
Ado  about  Nothing,"  and  ,  alleged,  in  his  declaration, 
that  he  had  the  sole  liberty  and  right  of  performing 
the  said  composition;  and  that  defendant,  without  his 
consent  in  writing,  caused  it  to  be  performed  and  rep- 
resented at  the  defendant's  theatre  contrary  to  the 
Dramatic  Copyright  Act  and  the  General  Copyright 
Act.  The  defendant  pleaded  that  the  musical  composi- 
tion was  part  of  a  dramatic  piece  adapted  to  the  stage 
by  the  defendant,  with  the  aid  of  scenery,  dresses,  the 
alleged  composition,  and  other  music  and  accom- 
paniments; the  general  design  of  which  representa- 
*tion  was  formed  by  the  defendant,  who  em-  [*170] 
ployed  the  plaintiff,  for  reward  paid  to  him,  to  compose 
the  said  musical  composition,  as  part  of  the  said  repre- 
sentation and  dramatic  piece,  on  the  terms  that  the 
said  musical  composition  should  become  part  of  such 
dramatic  piece,  and  that  the  defendant  should  have  the 
sole  liberty  of  representing  and  performing  the  said 
musical  composition  with  the  said  dramatic  piece,  and 
as  part  thereof  ;  and  that  the  said  musical  composition 

(o)  Sweet  v.  Benning,  16  C.  B.  459;  see  also  Stevins  v.  Benning, 
24  L.  J.,  Ch.  153;  Grace  v.  Newman,  44  L.  J.,  Ch.  298;  L.  E.,  19 
Eq.  Eep.  623. 

(p)  Hatton  V.  Kean,  29  L.  J.,  C.  P.  20;  Law  Times,  1  N.  S.  10. 

(211) 


150 


THE  DUTIES  OF  THE  SERVANT  TO  THE  MASTER. 


Hatton  V. 
Kcan. 


Loss  of 
service. 


was  composed  by  the  plaintiff  under  the  said  employ- 
ment, and  on  the  terms,  &c.  aforesaid.  It  was  held  on 
demurrer  that  the  plea  was  a  good  answer  to  the  action; 
and  Erie,  C.  J.,  said,  "  I  found  my  opinion  entirely  on 
the  facts  stated  in  the  plea,  and  because  no  decision  has 
yet  been  given  on  such  circumstances  as  those  subsist- 
ing between  these  parties.  Looking  at  all  the  facts  as 
disclosed  in  the  pleadings,  it  seems  to  me  that  the  de- 
fendant was  substantially  the  author  and  designer  of 
this  dramatic  piece.  The  capital  and  skill  he  employed 
in  producing  it  and  bringing  it  out  were  considerable, 
while  the  plaintifP's  duty  was  small  and  confined  to  one 
subordinate  department.  The  music  he  furnished  was, 
as  it  seems  to  me,  composed  under  the  employment,  and 
by  direction  of,  the  defendant ;  was  paid  for  by  him, 
and  became  his  property,  and  therefore  he  violated  no 
contract  by  using  it.  The  very  terms  of  the  engage- 
ment led  me  to  this  judgment;  were  it  otherwise,  a 
single  successful  production  might  induce  the  plaintiff 
to  withdraw  his  music,  to  the  great  detriment  of  the 
defendant ; "  and  Byles,  J.,  added,  "  This  falls  within 
the  class  of  cases  in  which  the  Court,  in  Shepherd  v. 
Conquest  {p ),  abstained  from  expressing  any  opinion." 

Of  the  "Action  by  a  Masteb  for  personal  Injuries  to 
HIS  Servant. 

Numerous  instances  are  to  be  found  in  the  books  of 
actions  by  masters  for  personal  injuries  to  their  ser- 
[*171]  vants;  *whether  caused  by  an  assault  (q)  or  by 
battery  (r),  or  by  negligent  driving  (s),  or  by  a  ferocious 
dog  {t};  and  in  one  case  a  man  recovered  damages  in 
an  action  against  a  person  for  negligently  entrusting  a 
loaded  gun  to  a  mulatto  girl,  who  discharged  it  against 
the  plaintiff's  son  and  servant  (u).  This  action  also 
depends  on  the  loss  of  service  {v),  but  a  service  de  facto 
is  sufficient  to  support  the  action  (a;). 

(p)  Ante,  p.  166. 

(q)  GilbeH  v.  SchwencJc,  14  M.  &  .W.  488. 

(;■)  Duel  v.  Harding,  Str.  595. 

(s)  Hall  V.  Hollander,  4  B.  &  C.  660;  Martinez  v.  Gerher,  3  M. 
&  G.  88;  Qough  v.  Bryan,  2  M.  W.  770. 

(t)  Hudson  V.  Stallebrass,  11  A.  &  E.  301 ;  Levjis  v.  Fog,  Str.  944. 

lu)  Dixon  v.  Bell,  1  Stark.  287;  5  M.  &  S.  198. 

(«)  Robert  Maryh  case,  9  Eep.  113  b;  and  cas.  cit.  ante,  p.  155, 
note  (m);  Bosiere  v.  Sawkins,  Holt,  460.  In  Allan  v.  Barclay, 
vol.  2,  3rd  ser.,  Scotch  Cases,  it  was  held  in  Scotland  that  no 
action  lay  vsdthout  averment  of  continued  contract  of  service. 

(x)  11  Hen.  4,  2  P.  N.  B.  91,  G.,  note;  see  Martinez  v.  Oerber, 
3  M.  &  G.  88;  Evans  v.  Walton,  ante,  p.  158. 
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It  is  in  this  form  of  action  that  a  parent  usually  pro- 
ceeds to  recover  damages  for  injuries  sustained  by  his 
children  through  the  ■wrongful  acts  of  the  defendant, 
for  in  such  cases  a  parent  cannot  recover  any  damages 
for  hi^  wounded  feelings,  but  only  for  the  loss  of  ser- 
vice  he   has   sustained  (y).     Where,  therefore  (z),  the  „ 
defendant  drove  his  carriage  against  the  plaintiff's  son,  B:ollandcr. 
who  was  an  infant  only  two  years  and  a  half  old,  and  incapacity  to 
the  plaintiff  brought  an  action  for  trespass,  per  quod  serve. 
servtiium  amisit,  against  the  defendant;  upon  its  being 
objected  that  the  child  was  not  competent  to  perform 
any  act  of  service  by  reason  of  its  tender  age,  the  plain- 
tiff was  nonsuited,  and  the  nonsuit  was  afterwards  held 
right  by  the  Court;  Bayley,  J.,  observing,  "  The  authori- 
ties upon   this  point  are  all  one  way."     If,  however,  capacity  to 
there  is  a  capacity   to  serve,  very  slight  evidence  is  serve. 
sufficient  to  support  the  allegation  of  *service  [*172J 
(a);    and,    indeed,    in  modern   cases,  where  there  has 
been  a  capacity  to  serve,  the  tendency  of   the  Courts 
has  been   to   infer   service   from   residence   with   the 
parents,  without  proof  of  actual  service  (6).     Where  Action  by 
the  child  injured  is  of  such  tender  age  as  to  render  it  servant. 
doubtful  whether  service  could  be  presumed,  the  best 
way  to  avoid  the  difficulty  is  to  sue  in  the  name  of  the 
child;  a  course  against  which  the  objection  which  for- 
merly prevailed  (c) — ^viz.,  that  the  adoption  of  it  ex- 
cluded the  child's  testimony,  would  not  now  apply  (d). 

It   has,  however,  been  held  that   a   master  cannot  Master  can- 
maintain  an  action  for  negligence  per  quod  servitium  not  sue 
amisit  against  a  carrier  with  whom  his  servant  had  carrier  for 
entered  into  a  contract  of  carriage  (e),  as  no  one  can  fnfafrvJmr 


{y)  Flemington  v.  Smithers,  2  C.  &  P.  292.  Mark  the  difference 
in  this  respect  between  this  action  and  that  for  seduction,  post, 
p.  174.  Formerly,  whilst  it  was  petit  treason  for  a  servant  to 
kill  his  master  (25  Edw.  3,  st.  5,  c.  2;  see  now  9  Geo.  4,  c.  31,  s. 
2-  24  &  25  Vict.  c.  100,  s.  8),  parricide  was  held  not  to  be  petit 
treason  unless  the  child  served  the  father  or  mother  for  wages,  or 
meat,  drink  or  apparel;  3  Inst.  20. 

(z)  Hall  V.  SoUander,  4  B.  &  C.  660. 

(a)  In  Dixon  v.  BeU,  1  Stark.  287;  5  M.  &  S.  198,  the  plaintiif 
recovered  for  an  injury  to  his  son,  eight  or  nine  years  old,  vtith- 
out  proof  of  actual  service. 

(J)  See  Jone8  v.  Brown,  Peake,  233;  1  Esp.  217;  Maunder  v. 
Venn,  M.  &  M.  323;  Torrenee  v.  Gibbim,  5  Q.  B.  300. 

(c)  Diiel  V.  Harding,  Str.  595;  Lewis  v.  Fog,  ib.  944;  Coek  v. 
Wortham,  ib.  1054;  Selw.  N.  P.  1114. 

fa!)  14  &  15  Vict.  c.  99.  s.  2. 

(e)  Alton  V.  Midland  Bail.  Co.,  34  L.  J.,  C.  P.  292;  19  C.  B.,  N. 
S.  213.  See  also  Becker  y.  The  Great  Eastern  Bail.  Co.,  L.  E.,  5  C. 
P.  241;  Berringer  v.  Same  Co.,  48  L.  J.,  C.  L.  400;  4  C.  P.  Div. 
163. 
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sue  for  a  tort  arising  out  of  a  contract  but  the  person 
with  whom  the  contract  was  made. 

Formerly  where  the  action  lay,  the  form  of  action 
might  be  either  trespass  or  case,  according  as  the  plain- 
tiff wished  to  recover  damages  for  the  direct  or  conse- 
quential injury  (/).  In  trespass,  counts  might  be 
added  for  breaking  and  entering  the  plaintiff's  dwelling- 
house  and  assaulting  himself,  which  might  increase  the 
damages  (gf):  whereas  in  an  action  for  the  assault  on 
the  child  merely,  however  atrocious  it  might  be,  the 
plaintiff  could  recover  nothing  unless  loss  of  service 
were  shown  {h).  It  was  no  objection  to  an  action  on 
the  case  by  the  master,  that,  under  the  circumstances, 
had  the  servant  himself  sued;  he  could  only  have 
sued  in  case  for  the  consequential  damage  done  to 
[*173]  *him  (i).  Nor  was  it  any  answer  to  such  an 
action  that  the  servant  himself  had  already  recovered 
damages  for  the  injury  he  had  sustained;  for  the  injury 
to  the  servant  and  that  to  the  master  are  collateral,  not 
consequent  upon  each  other  {j).  Since  the  Judicature 
Acts  of  1873  and  1875,  the  form  of  action  is  imma- 
terial. 

If  the  servant  die,  the  master  must  proceed  first  by 
indictment,  as  public  policy  will  not  allow  him  to  re- 
cover damages  for  a  private  injury,  until  public  justice 
is  satisfied  by  the  trial  of  the  offender.  After  trial,  the 
master  may  still  bring  his  action,  whether  the  offender 
be  convicted  or  acquitted,  as  the  private  right  is  only 
suspended  until  public  justice  is  vindicated  (&). 

But  if  the  servant  is  killed  on  the  spot,  no  action  lies 
at  the  suit  of  the  master  (Z). 

In  this  action,  the  master  may  recover  damages  for 
the  loss  of  service,  not  only  before  action  brought,  but 
afterwards,  down  to  the  time  when  it  appears  by  the 
evidence  the  disability  to  serve  may  be  expected  to 


(/)  Chamberlain  v.  Hazlewood,  5  M.  &  W.  515. 

(g)  mtcham  v.  Bond,  2  M.  &  S.  436. 

\h]  Newton  v.  Holford,  6  Q.  B.  927. 

\i)  Martinez  v.  Gerber,  3  M.  &  G.  88. 

(j)  Saml  V.  Kirby,  10  Mod.  386;  Edmondson  v.  MacheU,  2  T. 
E.  4. 

(fc)  Crosby  v.  Leng,  12  East,  409  ;  see  Stone  v.  Marsh,  6  B.  &  C. 
551^  White  v.  Spettigue,  13  M.  &  W.  608 ;  Welis  v.  Abraham,  41 
L.  J.,  Q.  B.  306  ;  Osbom  v.  Gillett,  infra;  see  also  Be  Shepherd, 
48  L.  J.,  Bankr.  57. 

(l)  Osborn  v.  GiUett,  42  L.  J.,  Exc.  53  ;  L.  E.,  8  Exc.  88.  A 
father  cannot  sue  as  administrator  under  Lord  Camptoell's  Act 
for  loss  toy  death  of  his  son  and  servant  merely  for  loss  of  profit 
on  his  work.    Sijkes  v.  North  Eastern  Eailway  Co.,  44  L.  J.,  C.  P. 
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cease  (m) ;  and  he  may  also  recover  the  amount  of  the 
surgeon's  bill,  although  it  has  not  been  paid,  but  not 
physician's  fees,  if  not  paid  (w). 

The  defendant  may  plead  that  the  party  injured  was  Defence, 
not  the  plaintiff's  servant  (o).  It  seems,  however,  un- 
necessary, though  perhaps  safer,  to  do  so  (p).  He 
may  also  pay  money  into  Court,  provided  the  assault 
complained  of  be  not  of  the  plaintiff  himself.  If  there 
be  a  count  in  the  *declaration  for  an  assault  on  [*174] 
the  plaintiff  himself,  the  payment  into  Court  should  be 
confined  to  the  other  counts  (q). 

Of  the  Action  fob   Seduction. 

This  action  also  depends  upon  the  existence  of  the 
relationship  of  master  and  servant  between  the  party 
bringing  the  action  and  the  party  seduced  (r),  although 
it  is  the  only  method  in  which  a  parent,  however  high 
in  rank  he  may  be,  can  recover  damages  against  the 
seducer  of  his  daughter. 

In  one  respect  this  action  is  similar  to  that  lastly  Loss  of 
treated  of,  viz.,  that  as  it  is  the  invasion  of  the  legal  service, 
right  of  a  master  to  the  services  of  his  servant,  that 
gives  him  a  right  of  action  for  assaults,  &c.  committed 
upon  his  servant,  so  it  is  the  invasion  of  the  same  legal 
right,  and  no  other,  which  gives  a  father  a  right  of 
action  against  the  seducer  of  his  daughter  (s). 

But  there  is  this  important  practical  difference  be-  Damages  for 
tween  the  two  actions,  that  in  the  action  for  assaulting,  injury  to 
&c.  a  servant  or  child,  the  plaintiff  cannot  recover  any  feelings. 
compensation  for  the  injury  his  feelings  may  have  sus- 
tained; whilst  in  the  action  for  seduction  he  may  do 
so  (t).     And  this,  in  practice,  is  the  chief  object  of  the 
action  for   seduction,  in    which   liberal    damages   are 

(m)  Hodsoll  V.  Stallebrass,  9  C.  &  P.  63 ;  11  A.  &  E.  301. 

[n)  Dixon  v.  Bell,  1  Stark.  287. 

(o)  Torrence  v.  Oibbins,  5  Q.  B.  297. 

(p)  Holloway  v.  Abell,  7  C.  &  P.  530 ;  Eager  v.  Grimwood,  1 
Exe.  61 ;  but  see  Davies  v.  Williams.  10  Q.  B.  725. 

(g)  Newton  v.  Holford,  6  Q.  B.  921 ;  2  D.  &  L.  554. 

(r)  Grinnell  v.  Wells,  7  M.  &  G.  1033 ;  2  D.  &  L.  610 ;  Eager 
V.  Grimwood,  1  Exo.  61 ;  see  Fores  v.  Wilson,  Peake,  55. 

(s)  Per  Tindal,  C.  J.,  in  Grinnell  v.  Wells,  ubi  supra^  See 
farther  post,  p.  176.  It  is  the  same  in  America.  Bartley  v. 
Miehtmyer,  4  Comst.  38  ;  Dain  v.  Wycoff,  3  Seld.  Eep.  191  ;  Inger- 
son  v.  MiUer  (1866),  47  Barb.  47. 

(t)  In  Dodd  v.  Norris  ,  3  Camp.  520,  Lord  Ellenborongh  ex- 
pressed an  opinion  that  it  was  necessary  to  watch  that  this 
anomaly  should  not  be  carried  farther,  and  that  the  original 
scope  of  the  action  should  not  be  entirely  lost  sight  of. 
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usually  given,  and  the  courts  are  disinclined  to  grant 
new  trials  merely  on  the  ground  of  excess  in  that  re- 
spect (u).  The  custom  of  allowing  the  jury,  in  ascer- 
[*175]  taining  the  amount  of  damages  *in  this  action, 
to  have  regard  not  merely  to  the  injury  sustained  by 
the  loss  of  service,  but  also  to  the  wounded  feelings  of 
the  plaintifP,  has  arisen  from  a  laudable  desire  to  sup- 
press the  vice  of  seduction,  against  which  the  criminal 
law  has  not  provided  any  punishment ;  though  it  may 
be  fairly  doubted  how  far  it  has  succeeded  in  accom- 
plishing the  desired  object  (x).  The  custom,  however, 
has  been  now  so  long  established,  that  it  can  only  be 
altered  by  the  legislature. 

There  is  also  this  distinction  to  be  observed  between 
this  action  for  seduction  and  that  for  enticing  away  and 
habouring  apprentices  or  servants  (the  gist  of  which 
also,  as  we  have  seen,  is  the  loss  of  service),  that  in  the 
former  it  is  not  necessary  to  prove  that  the  defendant 
knew  the  person  seduced  to  be  the  plaintiff's  servant, 
whilst  in  the  latter  it  is  necessary  to  do  so  (y). 

The  gist  of  this  action  being  loss  of  service,  it  fol- 
lows that  it  may  be  brought  by  any  one  who  has  sus- 
tained that  loss,  whether  he  be  merely  the  master  and 
not  a  relative  (z),  or  the  parent,  brother  (a),  or  aunt 
(b)  of  the  person  seduced.  And,  in  one  instance,  a  per- 
son seduced.  And,  in  one  instance,  a  person  who  had 
adopted  a  friend's  daughter  was  allowed  to  bring  an 
action  for  her  seduction  (c).  But  the  right  of  action 
for  an  injury  of  this  sort  does  not  pass  to  the  assignees 


(m)  TulUdge  v.  Wade,  3  "Wils.  18 ;  Edmondson  v.  Maehell,  2  T. 
E.  4  ;  Bennett  v.  Alcott,  2  T.  E.  166  ;  and  see  Buberly  v.  Gunning, 
4  T.  E.  651  ;  Elliott  v.  Nicklin,  5  Price,  641.  See  also  Smith  v. 
Woodfine,  1  C.  B.,  N.  S.  660;  Berry  v.  Da  Costa,  35  L.  J.,  C.  P. 
191. 

{x)  Selw.  N.  P.  1115  ;  Southernwood  v.  Bamsden,  H.  T.  1805  ; 
Chambers  v.  Irwin,  ib.  cit.;  Irwin  v.  Dearman,  11 'East  23;  and 
aeeper  Tindal,  C.  J.,  in  Grinnell  v.  Wells,  7  M.  &  G.  1043. 

(y)  Per  Lord  Kenyon,  in  Fores  v.  Wilson,  Peake,  55 ;  and  see 
Winsmore  v.  Greenbank,  Willes,  577. 

(z)  Fores  v.  Wilson,  ubi  supra. 

la)  Howard  v.  Crowther,  8  M.  &  "W.  601. 

(6)  Edmondson  v.  Maehell,  2  T.  E.  4. 

(e)  Irwin  v.  Dearman,  11  East,  23.  The  American  courts  go 
further  than  he  English  ^n  making  out  the  constructive  relation 
of  master  and  servant,  and  hold  that  it  may  exist  for  the  pur- 
poses of  this  action,  although  the  daughter  was  in  the  service  of 
a  third  person  at  the  time  of  the  seduction,  provided  the  case  be 
such  that  the  father  then  had  a  legal  right  to  her  services,  and 
might  have  commanded  them  at  pleasure.  See  Bartley  v.  Bicht- 
myer,  4  Comst.  38  (1850)  ;  Mulvehall  v.  Millward,  1  Kernan'a 
Eep.  343  (1854). 
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of  a  master  who  has  become  bankrupt,  as  they  have  no 
right  to  make  a  profit  of  a  man's  wounded  feeling  (d). 

*It  is  no  objection  to  this  action  by  the  master,  [*176]  ^^  objection 
that  the  party  seduced  was  of  age  at  the  time  of  the  se-  that  servant 
duetion  (e),  nor  that  she  was  a  married  woman,  if  living  of  full  age. 
with  her  father,  and  acting  as  his  servant;  for  it  is  not 
competent  to  a  wrongdoer  to  set  up  the  rights  of  the  hus- 
band as  an  answer  to  the  action  if  he  do  not  ini  erf  ere  (/). 

The  action  might  formerly  be  brought  either  in  tres- 
pass  or  case  (g).     If  the  former  was  brought,  as  it  more  action. 
usually  was  when  actual  violence  had  been   used,  the 
plaintiff  might  also  recover  damages  for  any  trespass 
committed  in  breaking  and  entering  his  house,  and  as- 
saulting himself  (h).     If  the  latter  form  of  action  was 
adopted,  the  trespass  was   waived,   and   the   plaintiif 
could  only  recover  for  the  consequential  damage.     But 
whatever  the  form  of  action,  the  allegfation  per  quod  ^°^^.  °^ 
servitium,  amisit  was  and  still  is  indispensable  {i)  ;  to 
sustain  which  it  is  necessary  that  the  party  seduced 
should  be  in  the  actual  service  of  the  plaintiff  at  the 
time  of  the  'seduction  (fc).     Where,  therefore,  the  plain-  Father  can- 
tiff's  daughter  was  apprenticed  to  the  defendant's  wife,  not  sue  for 
for  the  purpose  of  learning  the  business  of  a  milliner,  seduction  of 
and  the  defendant  seduced  her,  it  was  held  that  the  ^^^  daughter 
plaintiff  could  not  maintain  an  action  against  him.  for  prentice- 
the   seduction    (J).     So   a   father   cannot  maintain  an  ^j.  servant 
action  for  the  seduction  of  a  daughter  who  is,  at  the  of  another 
time  of  the  seduction,  in  the  actual  domestic  service  of  person, 
another,  although  she  intend  to  return  to  her  father's 
house  at  the  end  of  her  term  of  service  (m),  nor  al- 
though during  leisure  *hours  she  worked  for  [*177] 
her  father  (n),  nor  if  she  have  an  establishment  of  her 

{d)  Howard  v.  Orowther,  8  M.  &  W.  601 ;  and  see  Beckham  v. 
Drake,  2  Ho.  Lords  Cas.  579.  See  also  Hodgson  v.  Sidney,  35  L. 
J.,  Exc.  182,  as  to  splitting  cause  of  action  in  the  case  of  injury 
to  a  bankrupt's  estate,  with  special  damage  to  himself. 

(e)  Bennet  v.  Alcott,  2  T.  R.  166  ;  TuUidge  v.  Wade,  3  Wils.  18. 

(/)  Harper  v.  Luffkin,  7  B.  &  C.  387. 

(g)  Chamberlain  v.  Hazlewood,  5  M.  &  "W.  515;  7  Dowl.  816. 

h)  Ditcham  v.  Bond,  2  M.  &  S.  436. 

(i)  See  Gnnnell  v.  Wells,  7  M.  &  G.  1033 ;  2  D.  &.  L.  610,  where 
judgment  was  arrested  for  want  of  it. 

(k)  But  a  binding  contract  of  service  is  not  necessary.  Har- 
per V.  Luffkin,  7  B.  &  C.  387. 

(I)  Harris  v.  Butler,  2  M.  &  "W.  539.  But  see  Speight  v.  Olive- 
ira,  2  Stark.  493,  infra,  note  {t),  and  the  American  cases  of  jBarWej/ 
V.  Bichtmyer,  4Comst.  38;  Dain  v.  Wycoff,  3  Seld.  191. 

(m)  Dean  v.  Peel,  5  East,  46;  BMjmire  v.  Haley,  6  M.  &  W.  55. 

(n)  Thompson  v.  Ross,  29  L.  J.,  Exc.  1 ;  5  H.  &  N.  16 ;  1  Law 
T.,  N.  S.  43.     See  also  Hedges  v.  Tagg,  41  L.  J.,  Exc.  169. 
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own,  and  is  not  a  subordinate  member  of  her  father's 
family  (o).  A  mere  temporary  absence,  however,  from 
her  father's  house,  as  if  on  a  visit  to  a  friend,  if  not  in 
the  actual  service  of  another,  would  not  defeat  the  ac- 
tion (p).  Therefore,  where  the  plaintiff's  daughter 
lived  with  her  brother,  but  went  every  day  to  her 
father's  house  to  do  all  the  household  business  as  when 
she  resided  with  him,  and  he  kept  no  other  servant;  it 
was  held  that  he  might  maintain  an  action  for  his 
daughter's  seduction  (g).  And  where  a  girl  was  bound 
to  serve  the  defendant  eleven  hours  a  day  as  servant  in 
husbandry,  but  slept  at  her  father's  house,  and  after 
her  day's  work  performed  service  for  her  father;  it  was 
held  that  there  was  sufficient  loss  of  service  to  enable 
the  father  to  maintain  the  action  (r).  Again,  where  a 
girl  having  loft  her  situation  was  seduced  on  her  way 
home  to  her  father's  house,  it  was  held  that  he  might 
sue  (s).  And  where  the  defendant  hired  the  plaintiff's 
daughter  as  his  servant,  with  a  view  to  obtain  posses- 
sion of  her  person  in  order  to  seduce  her,  it  was  held 
that  such  a  hiring  would  not  defeat  an  action  brought 
by  her  father,  as  it  was  merely  a  colourable  hiring  (f). 
Again,  if  a  girl  be  seduced  whilst  out  in  service,  and 
return  to  her  father's  house  in  a  state  of  pregnancy, 
and  he  support  her  during  and  after  her  confinement,  he 
cannot  maintain  any  action  for  the  seduction,  as  he  did 
[*178]  not  thereby  *lose  her  services,  she  being  in  the 
service  of  another  (u).  And  so,  if  the  jury  find  that  the 
child  of  which  the  plaintiff's  daughter  was  delivered  was 
not  the  defendant's,  although  he  was  proved  to  have  had 
connexion  with  her,  the  plaintiff  can  sustain  no  action 
against  the  defendant,  as  he  has  sustained  no  loss  of 
service  by  the  defendanfs  act  (cc).     And  it  has  been 


'  V.  Meld,_'i9  L.  J.,  C.  P.  79. 
Per  Parke,  B.,  in  Blaymire  v.  Haley,   libi  supra. 

(a)  Mann  v.  Barrett,  6  Esp.  32. 

(r)  Bist  V.  Faux,  32  L.  J.,  Q.  B.  386. 

(s)  Terry  v.  Hutchinson,  37  L.  J.,  Q.  B.  257  ;  3  L.  E.,  Q.  B. 
599 :  9  Best  &  S.  487. 

(t)  Speight  Y.  Oliveira,  2  Stark.  493  ;  Griffiths  v.  Teelgen,  15  C.  B. 
344 ;  24  L.  J.,  C.  P.  35.  See  B.  v.  Delaval,  3  Burr.  1434,  where  a 
criminal  information  was  granted  for  fraudulently  assigning  a  fe- 
male apprentice  for  the  purpose  of  prostitution.  And  see  the  Amer- 
ican cases,  supra,  note  (l).     See  also  Evans  v.  Walton,  ante,  p.  158. 

(«)  Dames  v.  Williams,  10  Q.  B.  725.  In  Joseph  v.  Cavander, 
Winton  Summ.  Ass.  1834  (cited  in  Rose,  on  Ev.  467),  the  action 
was  held  to  lie,  though  the  daughter  had  not  actually  been  con- 
fined before  action  brought,  and  the  plaintiff  had  voluntarily 
turned  her  out  of  his  house  upon  discovering  her  pregnancy. 

(x)  Eager  v.  Grimwood,  1  Exo.  61. 
(218) 


THE  ACTION  FOR  SEDUCTION.  157 

questioned  whether  a  parent  can  maintain  this  action  Abandon- 
where  the  loss  of  service  arose  from  distress  of  mind  ment  after 
consequent  upon  abandonment  after  seduction,  it  be-  seduction. 
ing  conceived  that  the  damage  was  too  remote  (y). 

Where  this  action  is  brought  by  a  parent  for  the  se-  Loss  of 
duction  of  a  daughter  who  resides  with  him,  evidence  service  of 
of  very  slight   acts   of   service  (z),  such   as   milking  daughter 
cows  (a),  making  tea  (6),  and  the  like,  has  been  held  p^ent  ^  ^ 
sufficient  to   prove  the  allegation  of   loss  of  service. 
Nay,  the  Courts  are  disposed  to  infer  service  from  resi- 
dence with  the  parent,  where  there  is  a  capacity  to 
serve  (c).     Whether  or  not  the  same  inference  could  be 
drawn  in  the  case  of  one  standing  in  loco  parentis  is 
not  settled. 

It  would  seem,  however,  that  mere  seduction,  unat-  Seduction 
tended  with  pregnancy  or  other  ill  effects  whereby  the  fpithout  loss 
daughter  is  disqualified  at  least  in  some  trifling  degree  of  service, 
from  performing  such  service  as  a  parent  might  re- 
quire, would  not  give  a  right  of  action — there  would  be 
no  loss  of  service  (d). 

The  action  for  seduction  cannot,  except  by  consent  (e), 
*be  brought  in  the  court  (/).  It  would  seem,  [*179] 
however,  that  a  defendant  might  formerly  have  been 
held  to  bail  if  about  to  quit  England  (gr). 

The  daughter  or  servant  may  be  a  witness  (h),  but  E-sadence. 
the  plaintiff  is  not  bound  to  call  her  (i).  The  omis- 
sion to  do  so,  however,  would  afford  ground  for  such 
strong  observations  on  the  part  of  the  defendant,  that 
in  practice,  it  is  usual  to  call  her.  She  can,  however, 
only  be  asked  as  to  circumstances  occurring  before  and 
immediately  after  her  connexion  with  the  defendant,  to 
show  that  it  was  against  her  consent  (k).     And  she  is 


y)  Boyle  v.  Brandon,  13  M._&  W.  738. 


(z)  Mansell  v.  Thrmpson,  2  C.  &  P.  303;  SallmoayY.  Abell,  7  C. 
&  P.  528. 

(a)  Bennett  v.  Alcott,  2  T.  E.  168. 

(6)  Carr  v.  CUrlce,  2  Ch.  Eep.  260. 

\c)  Maunder  v.  Venn,  M.  &  M.  323;  Torrenee  v.  Gibhins,  5  Q. 
B.  300;  see  Jones  y.  Brown,  Peake,  233;  1  Esp.  217;  and  ^er  Lord 
Wensleydale,  in  Earris  v.  Butler,  2  M.  &  W.  539. 

(d)  See  the  American  case  of  Ingerson  v.  Miller,  47  Barb.  47 
(1866). 

(e)  19  &  20  Vict.  c.  108,  s.  23. 
(/)  9  &  10  Vict.  c.  95,  s.  58. 

(g)  See  Bullock  v.  Jenkins,  1  L.  M.  &  P.  645.  That,  hovrever, 
was  an  acton  for  crim.  con. 

(A)  Cock  V.  Wortham,  2  Str.  1054;  Selw.  N.  P.  1114;  and  see 
Tullidge  v.  Wade,3  Wils.  18. 

(0  Farmer  v.  Joseph,  Holt,  451. 

{k)  Colyer  v.  Mayne,  2Carr.  &  K.  1011. 
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not  bound  to  answer,  on  cross-examination,  whether 
before  her  acquaintance  with  the  defendant  she  had 
not  been  criminal  with  other  men  (l).  And  where  she 
has  been  cross-examined  at  length  as  to  circumstances 
of  extreme  indelicacy,  and  great  levity  of  conduct  in 
submitting" to  the  defendant's  embraces,  those  circum- 
stances must  be  explained,  if  capable  of  explanation, 
on  re-examination,  for  the  plaintiff  cannot,  in  answer, 
call  witnesses  to  her  general  character  (m).  Though, 
in  one  case,  where  the  cross-examination  went  to  show 
that  the  plaintiff's  daughter  had  conducted  herself 
immodestly  towards  the  defendant  before  her  seduction, 
and  that  she  kept  improper  company,  witnesses  were 
allowed  to  be  called,  on  the  part  of  the  plaintiflP,  to 
prove  the  general  good  character  and  modest  deport- 
ment of  the  daughter,  and  the  general  respectability 
[*180]  of  the  family  (w).  The  *plaintiff  cannot  give 
evidence  of  the  general  good  character  of  the  person 
seduced,  except  in  answer  to  evidence  of  general  bad 
character.  And  therefore,  where  evidence  is  given  of  a 
specific  breach  of  chastity,  the  plaintiff  is  restricted  to 
disproving  that  specific  act  (o).  Nor  can  evidence  be 
admitted  on  the  part  of  the  plaintiff  to  show  that  the 
defendant  accomplished  the  seduction  by  means  of  a 
promise  of  marriage  (p);  at  least  not  directly  for  the 
purpose  of  increasing  damages,  though  such  evidence 
may  be  given  indirectly,  and  is  frequently  received  for 
the  purpose  of  vindicating  the  girl's  character  (q). 
Declarations  of  the  defendant's  wife,  tending  to  show 
that  she  aided  and  colluded  with  the  defendant  in 
seducing  the  plaintiff's  daughter,  have  been  admitted 
in  evidence  in  aggravation  of  damages  (r). 

The  defendant  may  plead  that  the  person  seduced 
was  not  the  plaintiff's  servant  (s),  though  it  appears 


(I)  Dodd  V.  Norris,  3  Camp.  519. 

(m)  OoddY.  Norris,  ubi  supra;  and  see  Samfieldv.  Massey,  1 
Campb.  460. 

(m)  Bcde  v.  Bill,  1  C.  &  P.  100.  Seethe  note  at  the  end  of  the 
case,  where  it  Is  said  that  the  course  adopted  in  that  case  is 
more  conducive  to  the  ends  of  justice  than  that  adopted  in  Dodd 
v.  Norris.     And  see  1  Ph.  on  Ev.  468. 

ip)  Bamfield  v.  Massey,  1  Campb.  460. 

(p)  Dodd  V.  Norris,  3  Campb.  519. 

(g)  Per  Garrow,  B.  (in  Elliot  v.  Nichlin,  5  Price,  647),  who 
was  counsel  in  Dodd  v.  Norris.  And  see  TuUidge  v.  Wade,  3  Wils. 
18;  Capron  v.  Balmond,  Exeter  Spr.  Ass.  1831;  Rose,  on  Ev.  468. 

(r)  Knowles  v.  Conipigrie,  Winton  Summ.  Ass.  1834;  Rose,  on 
Ev.  44. 

(s)  Torrence  v.  Gibbons,  5  Q.  B.  297;  Dailies  v.  Williams,  10  Q. 
B.  725. 
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unnecessary  to  do  so  (<).  It  is,  however,  safer  to  add 
such  a  plea  if  it  is  intended  to  rely  on  that  fact  as  a 
defence  to  the  action ;  or  the  defendant  may  pay  money 
into  Court  (u). 

On  the  part  of  the  defendant  evidence  may  be  given,  Evidence. 
in  mitigation  of  damages,  not  only  of  the  general  bad 
character  of  the  person  alleged  to  have  been  seduced, 
but  also  of  particular  acts  of  unchastity  on  her  part  (x). 
But  he  cannot  call  vritnesses  to  prove  that  she  has 
talked  of  another  person  than  the  defendant  as  her 
seducer  and  the  father  of  her  child,  unless  she  be  first 
asked  in  cross-examination  *whether  she  ever  [*181] 
used  those  expressions  (y).  Such  evidence,  however, 
might  be  admissible  to  show  general  misconduct  and 
frequent  use  of  loose  language  (2;). 

The  plaintiff  may  recover  damages  for  the  injury  Damages, 
which  his  feelings  have  sustained  in  addition  to  the 
actual  expense  incurred  by  loss  of  service  and  pay- 
ment of  doctor's  bills  (a).  And,  in  one  case.  Lord 
Eldon  told  the  jury  that,  in  estimating  Ihe  damage 
sustained  by  the  plaintiff,  they  might  look  upon  her  as 
a  parent  losing  the  comfort  as  well  as  the  service  of 
her  daughter,  in  whose  virtue  she  could  feel  no  conso- 
lation ;  and  as  the  parent  of  other  children  whose 
morals  might  be  corrupted  by  her  example  (6).  But  it 
would  seem  to  be  the  better  opinion  that  the  plaintiff 
-  cannot  aggravate  the  damages  by  proof  of  the  wealth 
of  the  defendant  (c). 

(/)  Holloway  v.  Abell,  7  C.  &  P.  530;  Eager  v.  Qrimwood,  1 
Exc.  61. 

(m)  Rules  of  the  Supreme  Court,  1883,  Ord.  XXII.  Formerly 
he  could  not  do  so;  see  3  &  4  Will.  4,  c.  42,  s.  21  (repealed  by  37 
&  38  Vict.  c.  35);  15  &  16  Vict.  c.  76,  s.  70  (repealed  by  46  &  47 
Vict.  c.  49). 

(x)  Verry  v.  Waikins,  7  C.  &  P.  308;  and  see  B.  v.  Martin,  6  C. 
&  P.  562;  B.  V.  Bobins,  2  M.  &  Eob.  541.  But  see  per  Erie,  J., 
16  Q.  B.  178,  who  said  he  knew  no  instance  of  evidence  of  gen- 
eral bad  character  being  admitted  in  actions  for  seduction. 

{y)  Carpenter  v.  Wall,  11  A.  &  E.  803.  In  Andrews  v.  Askey, 
8  C.  P.  7,  Tindel,  C.  J.,  allowed  her  to  be  recalled  and  re-exam- 
ined on  this  point. 

(z)  Carpenter  v.  Wall,  ubi  supra. 

(a)  Ante,  p.  174 ;  Andrews  v.  Askey,  8  C.  P.  7 ;  Chambers  v. 
Irwin,  Southernwood  v.  Bamsden,  Selw.  N.  P.  1137  (12th  ed).  As 
to  doctor's  bills  see  Dixon  v.  Bell,  1  Stark.  287. 

(J)  Bedford  v.  M'Kowl,  3  Esp.  119. 

(c)  Jones  V.  Beddington,  6  C.  &  P.  589;  see  also  Bain  v.  Wycoff, 
3  Seld.  Eep.  191.  And  see  Berry  r.  Da  Costa,  35  L.  J.,  C.  P.  191, 
where  heavy  damages  were  given  in  an  action  for  breach  of 
promise  of  marriage,  accompanied  by  seduction. 
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Of  the  Master's  Duty  to  receive  the  Servant  into 
HIS  Service,  and  retain  him  ;  and  the  Servant's 
Remedies  foe  Breach  of  such  Duties. 

It  is  obviously  the  duty  of  every  man  who  has  engaged 
another  person  as  a  servant,  to  receive  such  person  into 
his  service,  and  if  he  refuses  to  do  so  without  any  good 
reason  for  his  refusal,  such  person  may  maintain  an 
action  against  him  for  that  -breach  of  contract  (a). 
Thus,  where  the  defendant  agreed  to  take  the  plaintiff, 
who  was  a  shepherd,  into  his  servant  at  certain  wages 
for  the  next  lambing  season,  for  five  weeks  next  ensu- 
[*183]  ing  after  the  28th  *February  then  next,  but 
afterwards  refused  to  allow  him  to  enter  into  his  service, 
the  plaintiff  recovered  damages  in  an  action  brought 
for  such  breach  of  contract  on  the  part  of  the  defend- 
ant (6).     To  sustain  this  action,  however,  it  would  (c) 

(a)  Bracegirdle  v.  Meald,  1  B.  &  Aid.  722,  ante,  p.  38  ;  Blogg  v. 
Kent,  6  Bing.  614.  Where  there  is  only  one  copy  of  the  contract 
of  hiring,  the  Court  will  compel  the  party  in  whose  possession  it 
is  to  produce  it  to  the  other  party,  ib. 

(b^  Clarke  v.  Allatt,  4  C.  B.  335. 

(c)  Bracegirdle  v.  Heald,  1  B.  &  Aid.  722.     As  to  the  requisites 
of  the  contract,  see  anie,  Chap.  II, 
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of  course  be  necessary  to  prove  a  legally-biridiiig  con- 
tract of  hiring  and  service.  It  is  obvious  that  what 
would  be  a  good  reason  for  discharging  a  servant  would 
be  an  equally  good  reason  for  refusing  to  receive  him 
into  one's  service,  after  having  engaged  to  do  so.  But  Conspiracy- 
it  is  no  answer  to  an  action  for   not   performing   an  to  depart 

agreement  to  employ  the  plaintiff,  that  he  has  entered  ^™°\  agree- 
■    ,  •  i.     J  ±  i>        ■  J.1,  J.         1        ment,  no  an- 

mto  a  conspiracy  to  depart  from  the  agreement,  unless  g^^gj. '  unless 

the  conspiracy  has  been  acted  upon  (d).  acted  on. 

And  where  a  person  has  entered  into  a  binding  agree-  .   ,. 
ment  to  take  another  into  his  service  on  a  future  day,  ^^g  brought 
but  before  that  day  arrives,  announces  his  intention  not  before  the 
to  do  so,  he  is  entitled  to  be  believed,  and  the  servant  day  for  corn- 
may  thereupon  immediately  bring  an  action  against  him,  ™encement 
and  is  not  bound  to  wait  till  the  day  arrives  to  see  if 
the  master  will  change  his  mind.     In  a  case  (e),  there-  Hochster  v. 
fore,  in  which  a  gentleman  in  April  engaged  a  courier  De  la  Tour. 
to  accompany  him  on  a  tour  for  three  months  on  the 
continent  of  Europe,  to  commence  on  the  1st  of  June, 
but  in  May  wrote  to  say  he  had  changed  his  mind,  and 
declined  the  courier's  services,  and  the  courier  there- 
upon in  May  commenced  an  action  against  him,  and 
afterwards,  before  the  1st  of  June  obtained  another 
engagement,  on  equally  good  terms,  but  not  commenc- 
ing till  4th  of  July  ;  it  was  held  that  the  courier  was 
entitled    to    recover,  although   it    was    objected,  and 
very    powerfully    contended,    that    the  plaintiff    was 
*bound  to  remain  ready  and  willing  to  perform  [*184] 
the  contract  till  the  day  when  the  actual  employment 
was  ta  begin,  and  that  there  could  be  no  breach  of  the 
contract  before  the  1st  of  June.     And  Lord  Campbell, 
C.  J.,  said  :  "Theman  who  wrongfully  renounces  aeon- 
tract  into  which  he  has  deliberately  entered,  cannot 
justly  complain  if  he  is  immediately  sued  for  a  compen- 
sation in  damages  by  the  man  whom  he  has  injured  ;  ^ 
and  it  seems  reasonable  to  allow  an  option  to  the  injur- 
ed party  either  to  sue  immediately  or  to  wait  till  the 
time  when  the  act  was  to  be  done,  still  holding  it  as 
prospectively  binding  for  the  exercise  of  this  option, 
which  may  be  advantageous  to  the  innocent  party,  and 

{d)  Hemingway  v.  Hamilton,  4  M:  AW.  115.  See  the  pleadings 
Mercer  v.  Whall,  5  Q.  B.  447. 

(e)  Hochster  v.  De  la  Tour,  2  E.  &  B.  678  ;  see  also  Avery  v. 
Bowden,  5  E.  &  B.  728  ;  6  E.  &  B.  953  ;  26  L.  J.,  Q.  B.  3  ; 
Danube  and  Black  Sea  Bailway,  &e.  Co.  v.  Xenos,  31  L.  J.,  C.  P. 
84,  284  ;  Frost  v.  Knight,  41  L.  J.,  Exc.  78  ;  L.  E.,  7  Exc.  111. 
And  see  as  to  damages,  Boper  v.  Johnson,  42  L.  J.,  C.  P.  65  ;  L. 
B.,  8  C.  P.  167. 
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cannot  be  prejudicial  to  the  wrongdoer.  An  argument 
against  the  action  before  the  1st  of  June  is  urged  from 
the  difficulty  of  calculating  the  damages  ;  but  this  ar- 
gument is  equally  strong  against  an  action  before  the 
1st  of  September,  when  the  three  months  would  expire. 
In  either  case  the  jury,  in  assessing  the  damages,  would 
be  justified  in  looking  to  all  that  had  happened,  ,or  was 
likely  to  happen,  to  increase  or  mitigate  the  loss  of  the 
plaintiff  down  to  the  day  of  trial." 

It  is  conceived,  however,  that  in  such  case  if  the  ser- 
vant do  not  act  upon  the  master's  announced  renuncia- 
tion of  the  contract,  and  before  the  day  arrives  for  the 
commencement  of  the  service,  becomes  either  by  the 
act  of  God,  vis  major,  or  his  own  misconduct  or  misfor- 
tune, incompetent  or  unable  to  perform  his  part  of  it, 
the  master  would  be  at  liberty  to  avail  himself  of  those 
circumstances  to  rescind  the  contract,  and  could  not 
afterwards  be  sued  for  a  breach  of  it  ( /). 

It  is  also  a  duty  of  a  master  to  retain  the  servant 
during  the  whole  time  that  he  has  contracted  to  do  so  ; 
and  if  he  dismiss  the  servant  before  the  expiration  of 
[*185]  that  *period  without  lawful  cause  {g),  the  ser- 
vant may  maintain  an  action  against  him  for  such 
wrongful  dismissal. 

Where  a  servant  is  dismissed  by  his  master  during 
the  period  of  service  agreed  upon,  for  alleged  miscon- 
duct or  other  cause,  the  Court  of  Chancery  will  not  in- 
terfere by  injunction  (i)  to  restrain  the  master  from  so 
doing,  but  will  leave  the  servant  to  his  action  at  law. 
In  a  case  (fc),  therefore,  in  which  Lord  Cranworth,  V.- 

(/)  See  Avery  v.  Sowden,  5  E.  &  B.  714  ;  6  E.  &  B.  953  ;  Beid 
V.  Hoakins,  5  E.  &  B.  729  ;  6  E.  &  B.  953  ;  see  also  Barwick  v. 
Sid>a,  26  L.  J.,  C.  P.  280  ;  Orookewit  v.  Fletcher,  26  L.  J.,  Exc. 
153  ;  Boberts  v.  BreU,  28  L.  J.,  C.  P.  323  ;  Frost  v.  Knight,  41  L. 
J.,  Exc.  78. 

(g)  See  the  preceding  Chapter  as  to  what  causes  will  justify 
the  dismissal  of  a  servant. 

(h)  Or  to  dischage  an  apprentice;  Wehb  v.  England,  29Beav.  44. 

(?)  See  ante,  p.  132.  The  Court  of  Chancery  will  not  grant 
specific  performance  of  a  contract  of  agency,  Chinnock  v.  Sains- 
hury,  30  L.  J.,  Ch.  409;  nor  of  a  contract  of  partnership,  Scott  v. 
Eayment,  38  L.  J.,  Ch.  48.  Where  the  master  is  a  trustee,  how- 
ever, as  in  the  case  of  trustees  of  a  school,  the  Court  of  Chancery 
will  sometimes,  on  a  fit  case  being  made  out,  interfere.  See 
Willis  V.  Child,  13  Beav.  117;  20  L.  J.,  Ch.  113,  where  Lord 
Langdale,  M.  R.,  granted  an  Injunction  to  restrain  the  trustees 
of  a  charity  school  from  discharging  the  master;  and  see  Doe  v. 
Willis,  5  Exc.  894;  Daugars  v.  Bivaz,  29  L.  J.,  Ch.  685;  Hayman 
V.  The  Governing  Body  of  Bugby  School,  43  L.  J.,  Ch.  834;  L.  E., 
18  Eq.  Rep.  28. 

(k)  Stacker  v.  Brockelbank,  20  L.  J.,  Ch.  408. 
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C,  granted  an  injunction  to  restrain  a  lucifer  match  Stoker  v. 
manufacturer  from  discharging  his  manager,  who  was  Brockelbank. 
appointed  under  a  written  agreement,  Lord  Truro,  L. 
C.,on  appeal,  dismissed  the  order,  saying,  "  He  did  not 
recollect  any  instance  of  any  attempt  on  the  part  of  a 
court  of  equity  to  compel  the  employer  to  retain  the 
servant,  agent,  or  manager,  and  not  to  forbear  to  leave 
him  to  his  remedy  at  law.  Consider,"  added  his  lord- 
ship, "what  the  effect  would  be;  how  is  it  possible  for 
an  employer  or  an  agent  to  go  on  in  the  intimate  con- 
nexion which  such  a  contract  is  calculated  to  create  f 
They  are  to  be  on  the  same  premises,  acting  in  the 
management  of  the  same  business,  in  this  case,  and  if 
there  is  mutual  dissatisfaction,  well  or  ill-founded,  it  is 
perfectly  clear  that  a  management  conducted  under 
such  circumstances,  must  tend  very  much  to  the  preju- 
dice of  the  concern — in  this  case,  I  think,  particularly." 

Similar  reasons  were  given  by  Lord  Justice  Knight 
Bruce,  in  refusing  an  injunction  to  restrain  a  railway 
company  frorn  discharging  a  contractor  (Z). 

*The  nature  of  the  service  to  be  rendered  in  [*186]  joknson  v. 
that  case  may  (without  entei:ing  into  particulars)  be  Shrewsbury, 
described  in  the  words  of  the  first  half  of  the  fifth  sec-  &c.  Bailwai/ 
tion  of  the  contract,  viz.,  "  that  the  said  contractors  Company. 
will  from  time  to  time  at  all  times  during  the  term  of 
this  contract  run  and  work  all  the  trains  of  the  railway 
company,  and  provide,  for  the  purposes  of  this  con- 
tract, a  sufficient  number  of  efficient  foremen,  me- 
chanics, engine-drivers,  firemen,  cleaners,  store-keepers 
and  other  persons,  and  the  requisite  coke  and  firewood, 
oil,  tallow,  &c.  and  other  materials  of  the  best  quality." 
And  Knight  Bruce,  L.  J.,  said,  "We  are  asked  to  com- 
pel one  person  to  employ  against  his  will,  another  as 
his  confidential  servant,  for  duties  with  respect  to  the 
due  performance  of  which  the  utmost  confidence  is  re- 
quired. Let  him  be  one  of  the  best  and  most  competent 
persons  that  ever  lived,  still,  if  the  two  do  not  agree, 
and  good  people  do  not  always  agree,  enormous  mis- 
chief may  be  done.  A  man  may  have  one  of  the  best 
domestic  servants,  he  may  have  a  valet  whose  arrange- 
ment of  clothes  is  faultless,  a  coachman  whose  driving 

[1)  JoTmson  v.  The  Shrewsbury  and  Birmingham  Railway  Co.,  3 
De  G.,  M.  &  G.  914;  22  L.  J.,  Ch.  921;  17  Jur.  1015,  ante,  p. 
132;  see  also  Chaplin  v.  North  Western  Railway  Co.,  5  L.  T.,  N.  S. 
601.  As  to  how  far  the  Court  of  Chancery  will  interfere  with  the 
decision  of  shareholders  in  a  joint-stock  company  as  to  incom- 
petency of  officers,  see  Inderwick  v.  Snell,  2  Hall  &  Twells,  419; 
19  L.  X,  Ch.  542;  2  M'N.  &  G.  216. 
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is  excellent,  a  cook  whose,  performances  are  perfect,  and 
yet  he  may  not  have  confidence  in  him;  and  while  on 
the  one  hand  all  that  the  servant  requires  or  wishes 
(and  that  reasonably  enough)  is  money,  you  are  on  the 
other  hand  to  destroy  the  comfort  of  a  man's  existence, 
for  a  period  of  years,  by  compelling  him  to  have  con- 
stantly about  him,  in  a  confidential  situation,  one  to 
whom  he  objects.  If  that  be  so  in  private  life,  how  im- 
portant do  these  considerations  become  when  connected 
with  the  performance  of  snch  duties — duties  to  society 
— as  are  iacumbent  upon  the  directors  of  a  company 
like  this." 

And,  upon  similar  principles,  where  the  defendant 
agreed  to  grant  a  lease  to  the  plaintiff  of  a  wharf  and 
[*187]  *premises,  and  the  plaintiff  agreed  to  employ 
the  defendant  as  manager  at  the  wharf  at  a  salary  and 
commission,  the  agreement  providing  that  the  employ- 
ment should  be  co-extensive  with  the  tenancy,  a  specific 
performance  of  the  contract  was  refused  by  the  Lords 
Justices  (reversing  the  decision  of  the  V.-C),  on  the 
ground  that  the  contract  was  one  entire  contract  and 
could  not  be  divided,  and  as  they  could  not  enforce 
performance  of  the  contract  for  personal  services,  they 
could  not  enforce  the  rest  of  the  contract  which  de- 
pended upon  it  (m). 

Before  proceeding  to  consider  the  remedies  for  a  ser- 
vant wrongfully  discharged,  it  may  here  be  observed, 
that  where  the  contract  of  hiring  is  determinable  by 
notice  or  payment  of  salary  (e.  gr.,  by  a  month's  notice 
or  payment  of  a  month's  salary),  and  the  master  dis- 
charges the  servant  at  a  moment's  notice,  the  servant  in 
such  case  being  discharged  rightfully,  in  accordance 
with  the  contract,  the  amount  of  salary  agreed  to  be 
paid  in  lieu  of  notice  (e.  gr.,  a  month's  salary)  becomes 
a  debt  due  from  the  master  to  the  servant,  and  may  be 
sued  for  as  such,  or  set  off  by  the  servant  in  any  action 
brought  by  the  master  against  him  to  which  a  set-off 
can  be  pleaded.  Where,  therefore,  a  clerk  to  a  railway 
company  (n),  under  an  agreement  for  a  salary  of  140Z. 
a  year,  determinable  by  three  months'  notice,  or  pay- 
ment of  three  months'  salary,  was  summarily  discharged 
by  the  company,  who  sued  him  for  money  had  and  re- 
ceived to  their  use,  it  was  held  that  he  was  entitled  to 
set  off  against  their  claim  the  amount  of  three  months' 

(m)  Ogden  v.  Fossick,  32  L.  J.,  Ch.  73;  see  also  Peto  v.  Brigh- 
ton. &c.  Railway  Co.  32  L.  J.,  Ch.  677;  1  Hemm.  &  M.  468. 

(n)  East  Anglian  Railway  Co.  v.  Lythgoe,  2  L.,  M.  &  P.  221 ;  10 
C.  B.  726  ;  15  Jur.  400. 
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salary  which  became  due  eo  instanti  that  he  was  dis- 
charged ;  Maule,  J.,  saying,  "  It  is  clear  that  where  there 
is  an  agreement  to  pay  a  certain  sum  in  a  certain  event, 
an  action  of  debt  will  lie  for  the  recovery  of  that  sum, 
which  becomes  a  debt  as  soon  as  the  event  happens  ; 
and  it  is  the  proper  subject  of  set-ofP." 

*And  an  action  to  recover  a  smaller  sum  than  [*188]  Might 
20Z.  upon  such  a  claim,  might  formerly  have  been  tried  formerly 
before  the  sheriff,  under  3  &  4  Will.  4,  c.  42,  s.  17  (o) ;  ^^^''^j^g^.l'^: 
whilst,  as  we  shall  presently  see,  an  action  for  wrong- 
ful discharge,  being  a  claim  for  unliquidated  damages, 
could  not  be  tried  before  the  sheriff  under  that  statute. 


Remedies  fok  Sekvant  wrongfullt  Dischakged. 

A  servant  wrongfully  discharged  has  the  two  follow- 
ing remedies  open  to  him  at  law,  either  of  which  he  may 
pursue  immediately  on  his  discharge  {p)  : — 

1.  He  may  treat  the  contract  of  hiring  and  service  as  Twofold. 

continuing,  and  bring  a  special  action  against  his 
master  for  breaking  it  by  discharging  him  ;  and 
this  remedy  he  may  pursue  whether  his  wages 
are  paid  up  to  the  period  of  his  discharge  or 
not;  or, 

2.  If  his  wages  are  not  paid  up  to  the  time  of  his  dis- 

charge, he  may  treat  the  contract  of  hiring  and 
service  as  rescinded,  and  sue  his  master  on  a  quan- 


(o)  Hatton  v.  Macready,  2  D.  &  L.  5.  Sect.  17  was  repealed  by 
30  &  31  Vict.  c.  142,  s.  6. 

.{p)  Pagani  v.  Gandolfi,  2  C.  &  P.  370 ;  see  2  Smith's  L.  C.  40, 
note  to  Cutter  v.  Powell.  It  is  there  stated  as  the  result  of  the 
authorities,  that  a  servant  wrongfully  discharged  has  his  election 
of  three  remedies,  viz.,  the  two  spoken  of  in  the  text,  and  also 
"he  may  wait  till  the  termination  of  the  period  for  which  he  was 
hired,  and  may  then,  perhaps,  sue  for  his  whole  wages  in  indebit- 
atus assumpsit,  relying  on  the  (^trine  of  constructive  service  :  " 
in  support  of  which  Gandell  Y.Tontiffny,  1  Stark.  198  ;  4  Campb. 
375,  and  Collins  v.  Price,  5  Bing.  132,  are  cited.  But  it  is  also 
added,  "vide  tamen,  the  observations  of  the  judges  in  Smi^A  v. 
Hayward,  7  A.  &  E.  544."  It  is  conceived,  however,  that  this 
third  course  cannot  be  adopted,  and  that  the  cases  which  appear 
to  support  it  must  be  considered  to  be  overruled.  See  Fewings 
V.  Tisdal,  1  Exc.  295 ;  Elderton  v.  Emmens,  6  C.  B.  160  ;  13  C.  B. 
508 ;  Goodman  v.  Poeoch,  15  Q.  B.  576  ;  Beckham  v.  Drake,  2  Ho. 
Lords  Cases,  606,  where  Erie,  J.,  said,  "When  a  promise  for  con- 
tinuing employment  is  broken  by  the  master,  it  is  the  duty  of 
the  servant  to  use  diligence  to  find  another  employment."  See 
per  Crompton,  J.,  in  Elderton  v.  Emmons,  13  C.  B.  508 ;  and  see 
6th  edit.  Smith's  L.  C,  vol.  2,  p.  41.  See  also  Barnsleyv.  Taylor, 
37  L.  J.,  Q.  B.  39. 
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Action  for 
■wrongful 
discharge 
preferable. 


First,  of  the 
action  for 
wrongful 
discharge. 


turn  meruit  for  the  services  he  has  actually  ren- 
dered (q). 

[*189]  *The  former  of  these,  however,  'is  the  remedy 
more  usually  adopted,  and  it  is  the  preferable  one,  as, 
in  the  latter  case,  the  action  is  founded  on  an  implied 
contract  arising  out  of  actual  services,  and  no  such  con- 
tract arises  by  implication  of  law  upon  a  simple  dis- 
solution of  a  special  contract  of  hiring  and  service  (r)  ; 
and  though  a  jury  are  at  liberty  to  imply  such  a  con- 
tract from  circumstances  (s),  and  probably  would  in 
most  cases  do  so,  yet  they  are  not  bound  to  do  so,  and 
could  only  imply  a  contract  to  pay  wages  for  the  services 
actually  rendered.  And,  therefore,  in  the  latter  form 
of  action,  a  servant  could  only  recover  wages  up  to  the 
time  of  his  discharge.  Whilst  in  the  former  case  the 
action  being  founded  on  a  contract,  which  the  law 
would  imply  on  the  part  of  the  master,  to  indemnify 
the  servant  against  all  such  damages  as  he  had  sustain- 
ed by  reason  of  the  master's  breach  of  contract  in  dis- 
charging the  servant,  and  not  allowing  him  to  perform 
his  part  of  the  contract ;  the  servant,  if  he  recovered  at 
all,  would  recover  something  beyond  the  amount  of 
wages  due  at  the  period  of  his  discharge  (t). 

First.  Of  the  action  for  wrongful  dismissal  (u).  The 
right  of  a  servant,  vsrrongfully  discharged,  to  maintain 
this  action  does  not  depend  on  the  question  whether  or 
not  his  wages  are  paid  up  to  the  period  of  his  dis- 
charge. It  is  utterly  irrespective  of  that.  In  this 
action  the  servant  seeks  compensation,  not  for  services 
[*190]  he  has  rendered  *previous  to  his  discharge,  but 
for  the  injury  he  has  sustained  by  such  discharge  in 

(g)  Lilley  v.  Elwin,  11  Q.  B.  755  ;  PlaneJie  v.  Colburn,  8  Bing. 
14  ;  Arehard  v.  Homer,  3  C.  &  P.  349. 

(r)  Lamburn  v.  Cruden,  2  M.  &  G.  253. 

(s)  lb. ;  and  see  Thomas  v.  Williams,  1  A.  &  E.  685  ;  and  Planche 
V.  Colburn,  5  C.  &  P.  61. 

(t)  See  further  as  to  damages,  post,  p.  194. 

(u)  As  to  the  form  of  the  declaration,  see  Lash  v.  BusseCl,  4 
Exc.  637 ;  7  D.  &  L.  228.  In  Stirling  v.  Maitland,  34  L.  J.,  Q. 
B.  1,  the  defendant,  who  had  covenanted  that  if  he  "displaced  " 
the  plaintiff  he  would  pay  him  a  sum  of  money,  having  after- 
wards transferred  the  whole  of  his  business  to  another,  was  held 
liable  to  pay  the  plaintiff  the  sum  specified.  In  Crocker  v.  Moly- 
neux,  3  C.  &  P.  470,  it  was  held,  that  a  servant  who  was  hired  at 
thirty  guineas  a  year  and  a  suit  of  clothes,  and  was  J)rovided 
with  a  livery,  but  was  dismissed  without  sufficient  cause  before 
the  end  of  the  year,  could  not  maintain  trover  for  the  livery 
against  his  mistress,  the  property  in  it  being  in  his  mistress,  who 
provided  it,  and  that  his  remedy  was  an  action  for  not  being  al- 
lowed to  serve  to  the  end  of  the  year  and  so  to  become  entitled  to 
the  livery. 
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not  being  allowed  to  serve  and  earn  the  wages  agreed 
upon  (x). 

In   this  form  of  action,  indeed,  the  plaintiff  cannot  How  wages 
recover  wages  dioe  (y)  for  the  period  during  which  he  for  actual 
has  actually  served.     These  wages  must  be  recovered  service  before 
on  the  count  for  wages,  which  mav  be  added  to  the  ^f  °!.'^nS.»!i 
count  tor  wrongful  dismissal. 

Therefore,  where  (z)  in  an  action  for  wrongful  dis-  Hartley  v. 
missal,  it  appeared  that  the  defendant  was  chairman  of  Hamutn. 
a  company  by  which  the  plaintiff  was  retained  in  the 
capacity  of  superintendent  of  works,  "  the  salary  to  be 
at  the  rate  of  150  guineas  per  annum,  either  party  to 
have  the  option  of  terminating  the  engagement  by 
giving  one  month's  written  notice,"  and  that  at  the  end 
of  eighteen  months  the  plaintiff  was  dismissed  without 
notice,  no  wages  having  been  paid  him,  and  a  month 
after  dismissal  the  plaintiff  brought  his  action  upon 
the  agreement,  stating,  as  the  breach  of  it,  that  the 
defendant  would  not  continue  the  plaintiff  in  his  em- 
ploy till  the  expiration  of  such  month's  notice,  but  dis  - 
charged  him  in  the  middle  of  a  year,  without  notice, 
but  the  declaration  did  hot  contain  the  common  count 
for  wages  ;  it  was  held  that  the  plaintiff  could  not, 
without  that  count  (which  he  might  have  added),  re- 
cover anything  more  than  a  month's  wages,  the  loss  of 
them  being  the  damage  he  had-sustained  by  not  having 
received  the  month's  notice  agreed  upon. 

The  defendant  having  entered  into  a  contract  with  rpavlor  v 
the  Lords  of  the  Admiralty,  to  provide  a  steamer  for  Laird. 
exploring  the  Niger,  wrote  to  the  plaintiff,  "  I  am  will- 
ing to  give  you  the  command  of  the  steamer  destined 
for  an  exploring  and  trading  voyage  up  the  river  Niger 
and  its  tributaries.  Your  pay  to  be  at  the  rate  of  50Z. 
per  month,  commencing  from  1st  December,  1853,  and 
a  commission  of  20  per  cent.  *on  the  net  pro-  [*191] 
ceeds  of  the  produce  you  may  bring  dovm."  Plaintiff 
replied,  "  In  answer  to  your  letter,  offering  me  the  com- 
mand of  the  vessel  to  go  out  on  a  trading  and  explor- 
ing voyage  to  the  river  Niger  and  its  tributaries,  at  a 
fixed  pay  of  50Z.  per  month,  and  20  per  cent,  on  the  net 
proceeds  of  the  goods  obtained,  I  beg  leave  to  say  I  ac- 
cept the  service  and  the  terms  you  mention."  The 
vessel  went  up  the  Niger  as  far  as  D.,  when  plaintiff 

(x)  See  Elderton   v.  Emmens,   6   C.  B.  187 ;   and   Beckham  v. 
Drake,  2  Ho.  Lords  Gas.  606. 

(y)  See  Goodman  v.  Pocock,  post,  that  lie  may  recover  damages 
for  service  during  a  broken  period. 

(z)  Hartley  v.  Harman,  H  A.  &  E.  798. 
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refused  to  proceed  further,  and  abandoned  the  com- 
mand :  it  was  held  that  this  was  not  an  entire  contract 
for  the  whole  voyage,  but  one  which  gave  a  cause  of 
action  for  each  month's  salary  as  each  month  accrued, 
which  once  vested  was  not  divested  by  plaintiff's  deser- 
tion or  abandonment  of  his  contract.  And  Pollock,  C. 
B.,  said,  "If  this  meaning  is  not  given,  the  result  would 
be,  that  had  the  plaintiff  died,  or  the  voyage  failed  at 
the  last  moment,  nothing  would  be  payable  by  the  de- 
fendant, because,  according  to  his  contention,  the  per- 
formance of  the  entire  work  contracted  for  was  a  con- 
dition precedent  to  the  right  to  receive  anything.  This 
cannot  have  been  intended"  (a). 
Where  wages  -^^^  ^  servant,  whose  wages  are  payable  at  stated 
payable  at  periods,  as  quarterly,  and  who  is  wrongfully  discharged 
stated  between  those  periods,  as  in  the  middle  of  a  quarter, 

periods,  and   -^lay,  in   this    form  of   action,  recover   wages  for   the 
brouo-ht  for     period  of  service  which  has  elapsed  since  the  last  period- 
-ivrongftil        ical  payment  of  his  wages,  in  the  shape  of  damages^ 
discharge,       for  his  master's  breach  of  the  contract  between  them. 
wages  for        ^^^  jj  j^^  gj^^.^.  ^.^  ^^^       ^j^jg  3^4^^^^  f^j.  j^jg  -^vrrongful 

period  of  ser-  discharge,  and  wages  for  the  broken  period  of  service 
vice  must  be  are  not  included  in  the  damages  recovered  in   it,  he 
included  in     cannot  afterwards  recover  them  in  an  action  for  wages, 
the  damages,  ^g  ^j^g  action  for  wrongful  discharge  treats  the  contract 
of  hiring  and  service  as  still  in  existence,  while  the 
action  for  wages  earned  in  a  broken  quarter  treats  it 
[*192]  as  rescinded.    And  the  servant  cannot  *do  both; 
that  would   be    allowing  him   to  blow   both  hot  and 
cold  (6). 
To  sustain  ^^  order  to  enable  a  servant  to  maintain  this  action, 

this  action  he  must  be  ready  and  willing  to  continue  in  his  mas- 
servant  must  ter'a  service  at  the  time  he  is  discharged  (c).  Heady 
^^l^^fy^^'"^  does  not  imply  willing  (d),  but  ready  and  willing 
serve  ■"  implies  disposition,  capacity  and  ability  (e),  i.  e.,  not 

physical   ability   (/),   but    freedom    from   any  other 

(a)  Taylor  v.  Laird,  1  H.  &  N.  266. 

(6)  Ooodman  v.  Pocoek,  15  Q.  B.  576;  19  L.  J.,  Q.  B.  410. 
Therefore,  if  the  declaration  contain  a  count  for  wages  as  well  as 
one  for  wrongful  discharge,  the  plaintiff  must  be  careful  to  take 
a  verdict  on  one  only  of  those  counts,  not  on  both;  see  per  Cole- 
ridge, J.,  I J. 

(e)  See  2  Wms.  Saund.  351  et  seq.,  notes  to  Peters  v.  Opie. 

id)  Granger  v.  Daere,  1  D.  &  L.  573;  12  M.  &  W.  431. 

(e)  De  Medina  v.  Norman,  2  Dowl.,  N.  S.  239;  9  M.  &  W.  827; 
Wallis  V.  Warren,  4  Exc.  364;  Griffith  v.  Selby,  9  Exc.  394. 

(/)  A  servant,  who  is  ill,  may  nevertheless  be  ready  and  will- 
ing to  serve,  and  a  traverse  of  readiness  and  vrillingness,  though 
a  good  plea  on  demurrer,  vyould  not  be  proved  by  evidence  of  ser- 
vant's illness.  Ouckson  v.  Stones,  28  L.  J.,  Q.  B.  25,  ante,  p.  153. 
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inconsistent  engagement.     For  if  the  servant  enter  the 

service  of  another  before  his  discharge,  and  is  thereby 

disabled  from  serving  his  first  master  in  the  manner 

contracted   for,   he  could  not  be  said  to  be  ready  to 

serve  him  (g),  and  upon  a  traverse  of  that  averment,  his  but  need  not 

action  woixld  be  defeated.    But  although  it  is  necessary  offer ; 

that  he  should  be  ready  and  willing  and  able  to  serve 

his  master  in  order  to  enable  him  to  sue  his  master  for 

a  wrongful  discharge,  it  is  not  necessary  that  he  should 

offer  to  do  so  (h),  if  he  can  prove  his  readiness,  &c.,  in 

any  other  way.     It  is  obvious,  however,  that  an  offer  to 

discharge  his  duty  is  the  best  proof  of  his  readiness  to 

dp  it.     And  as  readiness  and  willingness  is  a  matter  should  give 

that  is  within  his  own  mind  only,  the  master  ought  at  notice. 

least  to  have  notice  of  it  (i). 

"Where  the  contract  of  hiring  is  defeasible,  and  either  Defeasible 

by  *express  agreement  or  by  the  custom  of  the  [*193]  contract 

trade,  business  or  occupation  to  which  it  relates  may  be  ^^st  not  be 

determined  by  notice,  care  must  be  taken  not  to  sue  ^if  ,   ."^ '"'" 

■'  ,      ,    ,  ,       J         ,1  , .  absolute  one. 

upon  it  as  upon  an  absolute  contract,  or  the  action  may 

be  defeated  on  a  plea  of  the  general  issue  (fc). 

"Where  a  declaration  in  an  action  for  wrongful  dis-  Hart  v. 
missal  stated  an  absolute  hiring  for  a  year,  the  defend-  -D«»»y- 
ant  was  not  allowed  to  plead,  together  with  pleas  in 
bar  of  the  action,  a  plea  varying  the  contract  by  stating 
it  to  be  determinable  on  three  months'  notice  and  de- 
termined; and  payment  into  court  (l). 

"Where  an  action  for  wrongful  discharge  (the  declara-  -wiiere  action 
tion  in  which  also  contained  counts  for  wages  and  work  referred, 
and  labour,  &c.,)   was  referred  to  an  arbitrator,  vrho^'wardof 
awarded  to  the  plaintiff  a  sum  of  money  equivalent  in  ^ar'to'^second 
amount  to  the  wages  he  would  have  been  entitled  to  action, 
receive  from  the  defendant  on  the  day  when  the  action  j)unn  v. 
was  commenced;  but  no  claim  was  made  before  the  ar-  Murray. 
bitrator'  for  any  compensation  in  damages  for  the  dis- 
missal, except  so  far  as  the  special  count  in  the  declara- 
tion, and  the  evidence  of  the  employment  and  dismissal, 

(g)  Spotswood  Y,  Barrow^  1  Exo.  804;  5  D.  &  L.  373,  where  a 
plea  that  the  plaintiff  entered  the  service  of  another  was  held 
bad  on  special  demurrer,  as  being  an  argumentative  traverse  of 
his  readiness  to  serve  the  defendant. 

(h)  Wallis  V.  Warren,  4  Exc.  361;  7  D.  &  L.  58;  and  see  Levy 
V.  Lord  Herbert,  1  Taunt.  314.     But  see  Wilkinson  v.  Gaston,  9  Q. 

B.  137. 

(i)  See  Doogood  v.  Rose,  9  C.  B.  137;  see  also  Armitage  v. 
Insoles,  14  Q.  B.  728. 

(k)  Metzner  v.  Bolton,  9  Exc.  518;  Parker  v.  Ibbetson,  27  L.  J., 

C.  P.  236;  ante,  p.  58. 

(7)  Hart  v.  Denny,  4  H.  &  N.  609. 
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Defence,  that 


must  be 
pleaded 


might  amount  to  sucli  a  claim;  it  was  held  that  the 
plaintiff  could  not  afterwards  sustain  another  action 
for  compensation  in  damages,  in  consequence  of  the 
dismissal  from  the  defendant's  employ,  before  the  end 
of  the  year,  but- that  the  award  of  the  arbitrator  was  a 
bar  to  such  action  (m). 

If,  in  an  action  for  wrongful  discharge,  the  defence 
discharge  was  insisted  on  is,  that  the  defendant  was  justified  in  dis- 
justiiiable,  charging  the  plaintiff,  such  defence  must  be  specially 
[*194]  pleaded  (n),  *and  cannot  be  given  in  evidence 
under  the  general  issue  (o).  And  so  in  an  action  for 
wages  upon  an  implied  contract,  a  defendant  who  has 
only  pleaded  the  general  issue,  cannot  go  into  evidence 
of  misconduct,  except  such  as  goes  to  show  that  there 
was  no  implied  contract  to  pay  wages  (p), 

The  amount  of  damages  which  a  servant  would  re- 
cover in  an  action  for  wrongful  discharge,  must,  of 
course,  depend  on  the  nature  of  the  contract,  and  the 
wages  agreed  to  be  paid.  In  the  case  of  a  domestic 
or  menial  servant  (g),  or  where  there  was  an  express 
agreement  for  a  month's  notice  (r),  it  would  be  a 
month's  wages;  but,  generally  speaking,  the  amount  of 
damages  is  a  question  for  the  jury  to  determine.!  And 
in  a  case  (s),  in  which  a  clerk,  who  had  been  hired  for 
two  years,  was  wrongfully  dismissed  after  about  one 
quarter's  service,  and  then  brought  his  action  for  such 
wrongful  dismissal,  and  the  jury  awarded  him  a  sum 
equal  to  twelve  months'  salary,  the  Court  of  Common 
Pleas  refused  to  interfere,  not  considering  the  damages 
excessive.  Where  no  specific  wages  have  been  agreed 
upon,  the  measure  of  damages  is  obtained  by  consider- 
ing what  is  the  usual  rate  of  wages  for  the  employ- 

(m)  Dunn  v.  Murray,  9  B.  &  C.  780. 

(m)  Where,  to  an  action  for  wrongful  dismissal,  the  defendant 
pleaded  that  the  plaintiff  misconducted  himself,  without  this 
that  the  defendant  dismissed  him  without  reasonable  cause,  upon 
which  plea  the  plaintiff  joined  issue  ;  it  was  held  that  the  plain- 
tiff's misconduct,  as  well  as  the  fact  of  his  dismissal,  was  in 
issue.  See  Lush  v.  BusseU,  5  Exc.  203 ;  1  L.  M.  &  P.  369.  But 
see  Powell  v.  Bradbury,  7  C.  B.  201 ;  Horton  v.  M'Murtry,  29  L. 
J.,  Exc.  260. 

(o)  Speck  v.  Phillips,  5  M.  &  W.  279.  See  the  preceding  Chap- 
ter as  to  what  causes  will  justify  the  discharge  of  a  servant.  In 
Hoggarth  v.  Taylor,  36  L.  J.,  Exc.  61,  it  was  held,  that  a  compo- 
sition deed  under  the  Bankruptcy  Act,  1861,  was  a  bad  plea  to 
an  action  for  wrongful  dismissal,  inability  to  pay  unliquidated 
damages  not  being  a  debt  within  the  act. 

(p)  Cooper  v.  Whitehouse,  6  C.  &  P.  545. 

[q)  Fetoings  v.  Tisdal,  1  Exc.  295. 

Sartley  v.  Harman,  11  A.  &  E.  798. 
Smith  V.  Thompson,  8  C.  B.  44. 
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ment  contracted  for,  and  what  time  would  be  lost  before 
a  similar  employment  could  be  obtained  (t). 

In  a  case  where  (u)  the  defendants,  directors  of  a  servant 
mining  *company  in  South  America,  agreed  to  [*195]  employed 
employ  the  plaintifP  as  superintendent  of  mines  for  abroad, 
three  years,  at  a  salary  increasing  yearly,  and  the  di-  expenses  of 
rectors  were  at  liberty  to  dissolve  the  agreement  at  any  ^®*'^™  ^^'""^• 
time  on  giving  the  plaintiff  twelve  months'  notice,  or  £^*"^g  ^' 
paying  him   twelve   months'    salary   in   lieu  of   such 
notice,   and  a  reasonable  sum  towards  defraying  his 
expenses  to  England;  and  if  the  plaintiff  served  the 
three  years,  he  should  be  entitled  to  the  expenses  at- 
tending the  return  of  himself  and  his  family,  and  the 
directors  dismissed  him  before  the  expiration  of  the 
second  year,  without  giving  him  notice  or  paying  him 
the  year's  salary:  it  was  held,  that  he  was  only  entitled 
to  one  year's  salary  from  the  date  of  his  dismissal,  and 
to  his  own  expenses  for  his  return  to  England;  and  the 
jury  having  found  for  these  sums  only,  the  court  re- 
fused to  increase  the  verdict  by  adding  expenses  in- 
curred by  the  plaintiff  for  the  return  of  his  family,  or 
for  the  salary  which  would  have  accrued  from  the  time 
of  his  dismissal  to  the  end  of  the  third  year,  when  his 
service  would  have  terminated. 

When  an  action  for  wrongful  discharge  has  been 
brought,  and  damages  recovered  and  paid,  no  fresh  ac- 
tion can  be  brought  upon  the  same  agreement  {x). 

It  may  be  convenient  to  mention  here,  although  sea- 
men's wages  are  not  in  general  treated  of  in  this  book, 
that  the  High  Court  of  Admiralty  has  jurisdiction  to 
entertain  a  claim  by  seamen  for  wrongful  dismissal  and 
consequential  damages  (y). 

An  action  for  wrongful  dismissal,  being  a  claim  for  (;;io^J(^  uq^  be 
unliquidated  damages,  was  not  triable  before  the  sheriff  tried  before 
under  3  &  4  Will.  4,  c.  42,  s.  17,  which,  as  we  have  seen  sheriff, 
(z),  is  now  repealed.     The  probable  limit  of  the  dam- 

(t)  See  per  Erie,  J.,  in  Beckham  v.  Brake,  2  Ho.  Lords.  Cas. 
606.  In  Sowdon  v.  MilU,  30  L.  J.,  Q.  B.  176,  Blackburn,  J., 
said — "  If  an  action  is  brought  by  a  servant  for  a  wrongful  dis- 
missal soon  after  the  dismissal,  the  judge  tells  the  jury  they  must 
speculate  on  the  chance  of  his  getting  a  new  place  and  base  their 
damages  on  that.  If  the  action  is  delayed  till  the  man  has  got 
a  place,  what  was  matter  of  speculation  before  becomes  certain 
then,  and  the  jury  calculate  accordingly."  See  also  as  to  dam- 
ages, M'Kean  v.  Cowley,  7  Law  T.,  N.  S.  828. 

(u)  French  v.  Brooke,  4  M.  &  P.  11 ;  6  Bing.  354. 

(x)  Barnesley  v.  Taylor,  37  L.  J.,  Q.  B.  39. 

(y)  The  Great  Eastern,  36  L.  J.,  Adm.  15. 

(a)  Ante,  p.  188,  note  (o). 
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Costs. 


Of  the  action 
for  wages 
by  servant 
wrongfully 
discharged. 


Amount  re- 
coverable in 
this  action. 


"When  this 
form  of  ac- 
tion cannot 
be  brought. 


ages  did  not  render  it  the  less  a  claim  for  unliquidated 
[*196J  damages  (a).  *And  the  costs  could  not  be 
taxed  on  the  lower  scale  given  by  the  directions  to  the 
taxing  officers,  Trin.  Term,  7  Vict.,  though  the  plaintiff 
recovered  less  than  201.  (b). 

Of  the  Common  Action  fob  Wages  beought  by  a  See- 
vant  weonqfullt   dischaeged. 

This  form  of  action  treats  the  contract  of  hiring  and 
service  as  rescinded.  The  ground  on  which  a  servant 
wrongfully  discharged  may  support  it  is  one  equally 
applicable  to  all  contracts,  viz.,  that  when  one  party  to 
a  contract  has  absolutely  refused  to  perform  something 
essential  on  his  side  of  the  contract  the  other  party  is 
at  liberty  to  rescind  it,  and  sue  for  what  he  has  already 
done  under  it  upon  a  quantum  meruit  (c). 

Where  the  servant  elects  to  pursue  this  remedy  im- 
mediately on  his  discharge,  he  can  only  recover  wages 
for  the  period  during  which  he  has  actually  served  (d). 
And  it  is  conceived  that  even  if  he  wait  till  the  expira- 
tion of  the  period  for  which  he  agreed  to  serve,  and 
then  bring  an  action  in  this  form,  he  cannot  recover 
any  more  (e). 

And  when  a  servant  has  refused  to  treat  the  contract 
of  hiring  and  service  as  rescinded  by  his  wrongful  dis- 
charge, and  has  brought  a  special  action  against  his 
master  for  such  wrongful  discharge,  he  cannot  after- 
wards treat  the  contract  as  rescinded,  and  sue  in  this 
form  of  action  for  his  wages  during  a  broken  quarter  ; 
they  must  be  recovered  in  the  special  action,  or  not  at 
all  (/). 


(a)  Jacquot  v.  Boura,  5  M.  &  W.  155 ;  Lismme  v.  Beadle,  1 
Dowl.,  N.  S.  566. 

f  J1   Walther  v.  Mesa,  7  Q.  B.  189. 

(c)  See  2  Smith's  L.  C.  34,  note  to  Cutter  v.  Powell,  where  the 
cases  are  collected  ;  Blanche  v.  Colbv/rn,  8  Bing.  14  ;  Arehard  v. 
Sorner,  3  C.  &  P.  349  ;  Smith  v.  Hayward,  7  A.  &  E.  544  ;  Few- 
ings  V.  'Ksdal,  1  Exc.  295.  See  also  BoMns  v.  Pmeer,  27  L.  J.,  C. 
P.  257  ;  Preskitt  v.  Badger,  1  C.  B.,  N.  S.  296  ;  Berwick  v.  Bm-»- 
fall,  31  L.  T.  117. 

{d)  Smith  V.  Hayward,  7  A.  &  E.  544  ;  Fewings  v.  Tiadal,  1  Exc. 
295.  See  as  to  the  form  of  particulars  of  plaintiff's  demand, 
Harris  v.  Montgomery,  2  L.  M.  &  P.  425  ;  Huroum  v.  Stericker.  10 
M.  &  W.  553.  '  ' 

(e)  Ante,  p.  188,  note  (p). 

if)  Goodman  v.  Pocock,  15  Q.  B.  576. 
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*0p  the  Duty  of  the'Mastee  to  Pat  the  See-  [*197] 
VANT  HIS  Wages,  and  the  Servant's  Eemedies  to 

KECOVEE  THEM. 

Default;    Bankruptcy;    Death;    of  Master.     Default; 
Death;  of  Servant. 

Unless  the  circumstances    under  which  services  of  ^he  master 
any  sort  have  been  rendered  by  one  person  to  another  are  is  not  bound 
such  as  to  afford  evidence  of  a  contract,  either  express  to  pay  wages 
or  implied,  on  the  part  of  the  person  served  to  pay  for  "^^^^  he  has 
them,  there  is  no  duty  binding  him  to  do  so;  and  it  is  ^  ^g  gg 
clear  that  the  servant  cannot  maintain  any  action  for 
wages  for  such  services  {g). 

Upon   this   principle   Lord   Mansfield   always   non-  gjaves  non- 
suited slaves  who  had  been  brought  over  to  England  suited. 
and  commenced  actions  for  wages  {h).     And  where  a 
person,  who  had  been  a  slave  in  the  West  Indies  on  an  "d[{"'^  ^' 
estate  belonging  to  a  lady,  came  over  with  her  to  Eng- 
land, and  continued  in  her  husband's  service  in  Eng- 
land, Lord  Kenyon  held,  that  he  could  not  maintain 
any   action   for  wages   against  the  husband,  without 
some  evidence  of  a  promise  by  him  to  pay  them,  as 
there  was  no  original  contract  of  service  for  wages  {i). 

And  so  where  a  man  and  wife  lived  with  his  brother,  Brothers 
and  assisted  him  in  carrying  on  his  business,  it  was  living 
held  to  be  clear  that  he  and  his  wife  were  not  entitled  together. 
to  be  paid  for  their  services,  unless  the  iury  were  satis-  ^''"'P  ^- 
fied  that  there  was  a  contract  express  or  implied  on  the 
part  of  the  defendant  to  pay  for  such  services  (k). 

*So  it  has  been  held  in  America,  that  where  [*198]  Daughter 
an  unmarried  daughter  above  twenty-one  remained  with  IV^^ 
her  father,  and  nothing  was  said  about  wages,  no  con- 
tract to  pay  wages  could  be  implied  (I). 

And  a  sailor,  sent  by  his  captain  to  assist  a  vessel 
aground,  could  not  sue  the  owner  for  his  services  (to.) 

In  a  case  where  the  plaintiff  had  given  certain  gra- 

(g)  See  Foord  v.  Morley,  Fost.  &  F.  496.  The  mere  existence  of 
a  valid  contract  of  hiring  and  service  does  not  necessarily  imply 
a  contract  to  pay  wages;  as  it  often  hapens  with  boys  and  others 
that  their  board,  lodging  and  clothes,  together  with  the  oppor- 
tunity of  learning  their  master's  business,  or  the  latter  considera- 
tion alone,  is  a  sufficient  compensation  for  their  services.  See 
B.  V.  SMnfield,  14  East,  541. 

(h)  R.  V.  Thames  DiUon,  4  Dong.  300. 

(i)  Alfred  v.  Fitzjames,  3  Esp.  3. 

(1-)  Davies  v.  Daviea,  9  C.  &  P.  87. 

(7)  Oreen  v.  Boberts,  47  Barb.  521. 

(m)  Lipson  v.  Sarrison,  23  Law  T.  Eep.  83. 
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Contract  to 
pay  for  ex- 
pected ser- 
vices where 
no  contract 
to  render 
them. 
Gorgier  v. 
Morris. 

So  master  not 
bound  to  pay 
increased 
wages,  for 
increased 
labor,  unless 
he  has  con- 
tracted to 
do  so. 
BeU  V. 
Drummond. 


Clutterbiiek  v. 
Coffin. 

Contracts 
with  sailors 
to  pay 
increased 
wages  void ; 


tuitous  sei vices,  and  afterwardp,  in  anticipation  of 
futm-e  expected  services,  the  defendant  promised  to 
give  plaintiff  some  shares  in  a  company,  but  the  plain- 
tiff did  not  contract,  and  was  not  under  any  obligation, 
to  render  any  services;  it  was  held,  that  the  mere  ex- 
pectation of  future  services  was  not  a  valid  considera- 
tion, and  therefore  there  was  no  contract  binding  on 
the  defendant  (n). 

Upon  similar  principles  it  is  equally  clear,  that  where 
a  stipulated  remuneration  has  been  agreed  upon,  the 
servant  has  no  claim  to  additional  remuneration  on  the 
mere  ground  of  his  performance  of  additional  ser- 
vices; unless  he  can  prove  some  contract,  either  express 
or  implied  on  the  part  of  his  master,  to  pay  him  an  in- 
creased salary  for  his  additional  services,  he  can  recover 
no  remuneration  for  them  (o).  Thus,  where  a  clerk  to 
the  commissioners  of  land-tax  employed  the  plaintiff 
as  his  deputy  at  a  salary  of  lOOZ.  a  year,  and  on  new- 
duties  being  imposed,  which  gave  the  clerk  additional 
work,  the  plaintiff  also  performed  that,  it  was  held, 
that  he  was  not  legally  entitled  to  any  additional  salary 
on  that  account :  Lord  Kenyon  observing,  that  if  he 
was,  every  porter  in  a  shop,  or  clerk  in  an  ofS.ce,  would, 
upon  an  increase  of  his  master's  business,  be  eqtially 
entitled  to  demand  an  increase  of  wages  (p). 
[*199]  *And  where  A.  is  B.'s  servant,  a  promise  by 
G.  to  pay  A.  additional  wages  would  be  void,  as  being 
without  consideration,  all  his  services  being  sold  to  B. 
{q).  Though  it  would  be  otherwise  if  C.  originally  in- 
duced A.  to  enter  B.'s  service  by  a  promise  of  wages,  in 
additon  to  tho,se  paid  by  B.  (r). 

And  so  where  a  sailor  was  under  articles  for  a  voyage 
out  to  M.  and  home,  and  on  arrival  at  M.  the  captain, 
in  consequence  of  the  desertion  of  some  6f  the  crew, 
promised  him  double  wages  to  induce  him  to  remain,  it 
was  held  that  he  could  not  sue  the  shipowners  for  such 
double  wages,  as  he  was  not  free  from  his  original  con- 


8 


Gorgier  v.  Morris,  29  L.  J.,  C.  P.  208. 
(o)  If  duties  of  a  different  nature  and  a  different  class  from 
those  he  contracted  to  perform  are  required  from  a  servant  he 
should  be  paid  accordingly. 

(p)  Bell  V.  Drummond,  Peake,  45;  and  see  Harris  v.  Watson, 
Peake,  72;  Stilk  v.  MyricTc,  2  Camp.  317;  Frazer  v.  Satton,  26  L. 
J.,  C.  P.  226.  The  real  ground,  upon  which  these  cases  are  de- 
cided is,  that  there  is  no  consideration  for  the  promise  to  pay  ad- 
ditional wages.  See  also  LatJiam,  v.  Edinburgh  and  Glasnow  Bail- 
I  way  Co.,  4,  3rd  Ser.  1084. 

(q)  -Carter  v.  JECall,  2  Stark.  361,  ante,  p.  3. 
(r)  Olutteriuck  v.  Coffin,  3  M.  &  G.  842. 
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tract  (s).     But  if  anything  had  occurred  to  set  him  free  unless  free 
from  his  articles,  as  if  the  prosecution  of  the  voyage  from  original 
would  be  dangerous  to  life,  in  which  case  he  would  not  articles. 
be  bound  to  proceed  at  the  risk  of  his  life  (t),  in  snch 
case   a  sailor  might   sue   for  a  promised  increase  of 
wages  (u).  ' 

Where  a  vessel  is  bona  fide  abandoned  at  sea  by  order  -v^rjign  ^g^ 
of  the  master  for  the  purpose  of  saving  life,  and  the  of  abandoned 
contract  entered  into  with  the  mariners  is  thereby  put  vessel  en- 
an  end  to,  they  may  become  entitled  to  be  rewarded  as  titled  to 
salvors,  though  the  crew  in  general,  being  bound  to  exert  ^^  ™^'^' 
them.selves  to  the  utmost  without  extra  remuneration, 
are  not  entitled  to  salvage  (x). 

It  has  been  held,  that  upon  a  simple  dissolution  of  a  Ti,gj.e  jg  no 
special  contract  of  hiring  and  service,  no  new  contract  implied  con- 
arises,  by  implication  of  law,  in  respect  of  services  per-  tract  to  pay 

formed  under  such  special  contract,  previously  to  its  '^'^g^f  on 
,.  j-Tj/\  '  simple  disso- 

being  so  dissolved  (2/)  lutionofspe- 

Where,  therefore,  ihe  plaintiff  was  engaged  as  super-  cial  contract. 
*intendent  of  packets  in  the  service  of  a  steam-  [*200]  Lamburn  v. 
boat   company  at  a   yearly  salary,  payable  quarterly,  Cruden. 
and  a  month  after  the  termination  of  one  of  the  years 
of   the  service,  tendered  his  resignation,  which  after 
another  month  was  accepted,  but  nothing  was  said  about 
remuneration  for  the  time  elapsed  since  the  termination 
of  the  last  year's  service,  it  was  held  that  the  law  would 
not  imply  an  engagement  to  pay  for  the  services  per- 
formed during  that  time,  but  that  it  ought  to  have  been 
left  to  the  jiiry  to  say  whether  the  parties  had  come  to 
an  agreement  that  those  services  should  be  paid  for. 
In  fact  it  may  be  said  to  be  a  question  for  a  jury  in  all  ^^^  ^jjgj,g  j^ 
cases  where  services  have  been  rendered  without  any  an  implied 
express  contract  to  pay  for   them,  whether  or  not  there  contract  to 
was  an  implied  contract  to  do  so.  a^^tf*^^  '^ 

In  Buch  cases  the  defendant  may  give  such  evidence  for  a^^ury! 
as  goes  to  show  that  the  circumstances,  from  which  the  Evidence  to 
plaintiff  would  induce  a  jury  to  imply  a  contract  to  pay  rebut  Infer- 
wages,  do  not  warrant  any  such  inference;  as  that  the  ence  of  im- 
plaintiff  cohabited  with  him,  since  that  goes  to  show  P^^*'^  ^°'^' 
that  the  contract  was  not  one  of  hiring  and  service,  but 

(s)  Harris  v.  Carter,  3  E.  &  B.  559. 

(«)  The  Araminta,  18  Jur.  793 

(m)  Hartley  v.  Ponsoriby,  26  L.  J.,  Q.  B.  322.  And  see  Hanson 
V.  Moyden,  37  L.  J.,  C.  P.  69. 

(x)  The  Florence,  16  Jer.  572;  The  Vrede,  30  L.  J.,  Pr.  Mat.  & 
Adm.  209.  See  this  case,  and  also  Newman  v.  Walters,  3  Bos.  & 
P.  616,  as  to  a  passenger  suing  for  salvage. 

{y)  Lamburn  v.  Cruden,  2  M.  &  G.  253. 
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Where  left  to 
employer 
to  decide 
whether  any 
and  what 
wages  should 
be  paid, 

no  action  can 
be  main- 
tained unless 
he  has  prom- 
to  pay. 

Taylor  v. 
Brewer. 


Eoherts  v. 
Smith. 


of  a  different  nature  (z).  Or  the  defendant  may  show 
that  the  plaintiff  misconducted  himself  in  such  a  man- 
ner as  to  rebut  any  inference  of  an  implied  contract  to 
pay  for  his  services  (a).  But  unless  such  evidence 
shows  that  there  "was  no  implied  contract  at  all,  the 
plaintiff's  misconduct  should  be  specially  pleaded.  Both 
the  plaintiff  and  defendant  may  also  give  evidence  of 
the  value  of  the  services  rendered  (b). 

It  sometimes  happens  that  by  the  terms  of  the  agree- 
ment entered  into,  it  is  left  to  the  employer  to  deter- 
mine whether  or  not  any  remuneration  should  be  paid 
[*201]  for  *services  rendered,  and,  if  any,  what  amount 
should  be  paid  (c).  In  such  cases,  if  it  appear  clearly 
to  have  beeen  the  intention  of  the  parties  that  the  em- 
ployer should  decide  whether  or  not  he  would  make  any 
remuneration  for  the  services  rendered,  no  action  can 
be  maintained  against  him  by  the  person  employed, 
unless  the  employer  has,  after  the  performance  of  the 
work,  expressly  promised  to  pay  sojnething. 

Thus,  where  a  person  performed  work  for  a  com- 
mittee under  a  resolution  that  any  service  to  be  rendered 
by  him  should  at  a  certain  time  be  "  taken  into  consid- 
eration, and  such  remuneration  be  made  as  should  be 
deemed  right,"  it  was  held  that  no  action  would  lie  to 
recover  remuneration  for  such  work,  as  the  person  em- 
ployed threw  himself  upon  the  mercy  of  the  committee, 
who  were  to  judge  whether  he  should  have  anything, 
and  if  anything,  then  how  much  (d). 

So  where  (e)  the  plaintiff  wrote  to  the  defendant  and 
agreed  to  accept  the  appointment   of   secretary  to  a 


(z)  Bradshaw  v.  Hayward,  Car.  &7M.  591. 

(a)  Cooper  V.  Whitehouse,  6C.  &P.  345;  Speck  r.  Phillips,  5M.  & 
W.  281.  See  Monkman  v.  Shepherdson,  11  A.  &  E.  411,  where  to 
an  action  for  wages  the  defendant  pleaded  an  agreement  that  the 
plaintiff  should  have  none  if  he  got  drunk,  &c. 

(6)  Baillie  v.  Kell,  4  Bing.  N.  C.  638;  Bird  v.  M'Gaheg,  2  Carr. 
&  K.  707,  post,  p.  203. 

(e)  The  London  Tramway  Co.  v.  Bailey,  3  Q.  B.  Div.  217,  where 
defendant  became  conductor  of  a  tramway  company  and  depos- 
ited 51.  as  security  for  the  discharge  of  his  duties,  &c. ,  and  it  was 
provided  that  the  "manager  of  the  company  should  be  sole  judge 
between  the  company  and  the  conductor  whether  the  company 
was  to  be  entitled  to  retain  the  whole,  or  any  part,  of  the  51.  and 
wages  for  the  current  week  as  liquidated  damages,  and  that  the 
certificate  should  be  binding  and  conclusive  evidence  in  all  courts 
of  justice;"  and  it  was  held  that  the  manager's  certificate  was 
final  and  conclusive;  and  that  a  magistrate  could  not  make  any 
further  inquiry. 

(d)  Taylor  v.  Brewer,  1  M.  &  S.  290 ;  see  Moffatt  v.  Dickson,  13 
C.  B.  575  ;  Moffatt  v.  Laune,  15  C.  B.  583. 

(e)  BoberU  v.  Smith,  28  L.  J.,  Exc.  164;  4  H.  &  N.  321. 
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joint-stock  company  at  a  yearly  salary  of  800Z.,  "if  the 
company  be  completely  registered  and  put  into  opera- 
tion ;  if  not,  I  shall  be  satisfied  with  any  remuneration 
for  my  time  and  labour  you  may  think  me  deserving  of, 
and  your  means  can  afford."  The  defendant,  in  reply- 
ing, said:  "It  is  distinctly  agreed  and  understood  that 
if  the  company  is  not  formed  and  carried  out,  that  part 
of  your  letter  which  alludes  to  your  salary  be  null  and 
void,  and  that  at  the  expiration  of  three  months  it  is 
entirely  left  to  me  to  give  *unto  you  such  sum  [*202] 
of  money  as  I  may  deem  right,  as  compensation  for 
labour  done,  in  the  event  of  the  company  not  being 
carried  out."  The  company  was  never  registerd  or 
carried  out.  And  it  was  held  that  the  plaintiff  could 
not  sue  the  defendant  for  compensation  for  services 
rendered  towards  registering  the  company. 

Upon  the  same  principles  no  action  would  lie  for  a  Gratuity  at 
gratuity  promised  at  the  end  of  the  year  (/),  unless  it  end  of  year. 
Were  promised  as  part  of  the  wages  (g). 

And  upon  similar  principles  the  Court  of  Queen's  „  .^ 
Bench  have  refused  (h)  to  grant  a  mandamus  to  a  local  Me&alf. 
Board  of  Health  to  pay  a  reasonable  remuneration  to  a 
person  who  presided  at  the  first  election  of  the  board, 
upon  a  suggestion  that  they  had  allowed  only  an  in- 
adequate sum  ;  the  board  having,  under  the  Public 
Health  Act  (i),  a  discretion  as  to  what  sum  they  think 
reasonable  to  allow,  and  the  exercise  of  their  discretion 
in  this  respect  not  being  subject  to  review. 

Bat  if  it  appears  from  the  agreement  to  have  been  if  remunera- 

the  intention  of  the  parties  that  the  servant  should  be  tion  intend- 

remunerated  (j),  but  the  amount  of  his  remuneration  ^d,  but 
amount  not 

(/)  See  Parker  v.  Ibbeison,  27  L.  J.,  C.  P.  236,  ante,  p.  58  ;  see  !!**^p„^Lf^-f 
Alderson  v.  Maddison,  49  L.  J.,  C.  L.  801 ;  L.  E.,  5  Exc.  Div.  Z^%Z,Z:^tLfl 
293  ;  50  L.  J.,  C.  L.  460  ;  L.  E.  7  Q.  B.  D.  174  ;  52  L.  J.,  C.   L.  °®  recoverea. 
737 ;   L.  E.  8  App.  Cas.  467,  which  arose  out  of  a  promise  to 
make  a  will  in  favour  of  a  servant ;  see  sAsopost,  203,  note  (m). 

{g)  Lake  v.  Campbell,  5  Law.  T.,  N.  S.  582,  where  in  an  action 
for  wrongful  discharge,  plaintiff,  who  was  wrongfully  discharged 
before  Lady-day,  was  held  entitled  to  damages  for  loss  of  "  a  gift 
of  20?."  promised  if  he  remained  till  Lady-day:  as  the  sum  of 
20Z.  was  not  merely  a  gift,  but  a  remuneration  for  work  to  be 
done,  and  calling  it  a  "gift"  did  not  make  it  the  less  a  remuner- 
ation.    Per  Erie,  C.  J.,  Williams  andWilles,  J.  J. 

(A)  Ex  parte  Metcalf,  6  E.  &  B.  287. 

li)  11  &  12  Vict.  c.  63,  s.  30. 

(j)  As  is  generally  the  case  where  professional  men  are  em- 
ployed. In  such  cases,  however,  the  onus  lies  upon  the  plaintiff 
to  make  out  his  case,  if  the  employer  raises  a  doubt  whether  the 
services  were  not  to  be  gratuitous.  Hingeston  v.  Kelly,  18  L.  J., 
Exc.  360.  See  Moffatt  v.  Laurie,  15  C.  B.  583.  If  services  have 
been  rendered,  it  ought  to  be  clearly  and  satisfactorily  made 
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[*203]  was  not  *settled,  he  will  be  entitled  to  recover 
upon  the  quantum  meruit  the  fair  value  of  his  services, 
and  the  defendant  may  of  course  show  that  they  were 
not  so  valuable  as  the  plaintiff  would  make  out  {k). 
Peacock  V.  Thus,  where  (l)  a  law  stationer  said  to  his  son  on 
Peacock.  coming  of  age,  "  You  shall  have  fifteen  shillings  a  week 
till  October  ;  the  books  will  then  be  made  up  and  yon 
shall  have  a  share;  we  need  not  talk  of  the  share  till 
October  comes ;  we  shall  settle  it  then,"  Lord  Ellen- 
borough  held  that  the  son  was  evidently  entitled  to  a 
beneficial  interest  in  the  business,  leaving  the  amount 
to  be  settled  when  the  books  should  be  balanced,  and 
that  the  jury  must  consider  what  was  a  fair  and  just 
proportion  for  the  father  to  give  and  the  son  to  expect 
after  what  had  passed  between  them. 
Sryant  v.  ^°  where  (m)  A.  agreed  to  enter  into  the  service  of  B., 

Flight.  and  wrote  to  him  a  letter  as  follows  : — "  I  hereby  agree 

to  enter  your  service  as  weekly  manager,  commencing 
next  Monday  :  and  the  amount  of  payment  I  am  to  re- 
ceive I  leave  entirely  to  you; "  and  A.  served  B.  in  that 
capacity  for  six  weeks;  it  was  held  (Lord  Wensleydale, 
dissentiente)  that  the  contract  implied  that  A.  was  to  be 
paid  something  at  all  events  for  the  services  performed, 
and  that  the  jury  in  an  action  on  a  quantum  meruit 
might  ascertain  what  B.,  acting  bona  fide,  would  or  ought 
to  have  awarded. 

And  where  (w)  a  verbal  agreement  had  been  made  on 

out  that  those  services  were  not  to  be  remunerated.  Per  Bram- 
well,  B.,  in  Browning  v.  Great  Central  Mining  Company,  29  L.  J., 
Exc.  399.  If  the  defendant  put  it  out  of  the  plaintiff's  power  to 
earn  money  agreed  on,  he  would  be  liable  to  an  action.  Inclibald 
v.  Western  Neilgherry  Coffee,  &c.  Company,  34  L.  J.,  C.  P.  15. 

Ck)  Baillie  v.  Kell,  4  Bing.  N.  C.  638. 

It)  Peacock  v.  Peacock,  2  Campb.  45. 

(m)  Bryant  v.  Flight,  5  M.  &  W.  114  ;  but  see  Boberts  v.  Smith, 
28. L.  J.,  Exc.  164,  o»<«,  p.  201. 

(m)  Bird  v.  iff  Oaheg,  2  Carr.  &  K.  707.  In  this  case  evidence 
was  admitted  of  the  scientific  skill  of  the  plaintiff.  See  Baxter 
V.  Gray,  3  M.  &  G.  771,  where  a  surgeon,  who  had  attended  a 
patient  in ,  expectation  of  a  legacy,  was  allowed  to  maintain  an 
action  for  his  services  against  the  patient's  executors,  having  been 
disappointed  of  his  legacy.  See  also  Hulse  v.  Hulae,  17  C.  B.  711, 
which  was  an  action  on  a  promissory  note  given  by  a  moribund 
uncle  to  a  nephew  who  had  been  his  clerk  for  many  years  at  a 
guinea  and  30s.  a  week  ;  and  had  also  Tendered  other  services, 
which  continued  up  to  the  death  of  the  uncle.  The  question  was 
whether  there  was  any  consideration  for  th'e  note,  and  Jervis,  C. 
J.,  said,  "In  order  to  make  futwre  sermcea  a  good  consideration  for 
the  giving  of  the  note,  we  think  it  was  incumbent  on  the  plain- 
tiff to  show  that  there  was  some  contract  for  future  services  which 
might  have  been  enforced  by  the  giver  of  the  note  if  the  recipient 
omitted  to  perform  it."  "WTiere  a  niece  rendered  services  to  her 
(240) 
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*behalf  of  a  board  of  guardians  with  the  siir-  [*204]  Bird  v. 
geon,  to  attend  a  number  of  pauper  children  who  had  M'Gaheg. 
been  attacked  by  Asiatic  cholera,  for  which  he  was  to 
receive  whatever  remuneration  the  board  of  guardians 
should  allow  as  right  and  proper,  and  he  attended  them 
for  several  weeks,  after  which  the  board  tendered  him 
50Z.  as  a  remuneration  :  it  was  held  by  Maule,  J.,  that 
he  might  maintain'  an  action  for  what  was  right  and 
proper,  and  left  it  to  the  jury  to  ascertain  what  the 
board,  acting  bond  fide,  ought  to  have  awarded. 

Where  the  plaintiff  had  by  letter  agreed  that  his  sal-  BawKm  v. 
ary  was  to  be  paid  only  in  the  event  of  the  success  of  Chandler. 
the  undertaking,  it  was  held  that  there  was  evidence  to 
go  to  the  jury  that  the  plaintiff  had  a  right  to  receive 
soinething  for  his  services  (o). 

If  either  of  the  above  questions  depend  upon  the  cer-  if  wages 

tificate  of  a  third  person,  the  obtaining  such  certificate  depend  on 

is  in  general  a  condition  precedent  to  the  right  of  the  certificate  of 

servant  to  maintain  any  action,  and  if  it  is  withheld  by  ti^^^vloff^"' 

i.i.T.-j  i.j!_j  J.-        J!  tneoDiaming 

such  third  person  even  by  fraud,  no  action  for  wages  it  is  a  condi- 

can  be  maintained  by  the  servant.     His  remedy  is  an  tion  prece- 
action  against  the  third  person  for  withholding  the  cer-  "^^"^  ^  "S^* 
tificate  (p),  as  until  he  has  spoken  (even  though  his  cer- 
tificate is  withheld  unreasonably  and  capriciously  ( q), 
no  right  can  arise,  which  *can  be  enforced  either  [*205] 
at  law  or  in  equity  (r).     In  a  case  (s)  therefore,  where  the 

Tincle  upon  the  faith  of  a  codicil  in  her  favor,  which  was  shown  to 
her,  hut  which  was  afterwards  revoked,  Stuart,  V.-C,  made  a  de- 
cree that  the  trusts  of  the  codicil  should  he  carried  out.  Lofius  v. 
Maw,  32  L.  J.,  Ch.  49.  But  this  case  was  disapproved  of  in  the 
House  of  Lords  in  Maddisan  v.  Alderson,  L.  B.,  8  App.  Cas.  467  : 
see  ante,  202,  note  (/). 

(o)  Bawlings  v.  Chandler,  9  Exc.  687. 

\p)  See  Morgan  v.  Birnie,  9  Bing.  673 ;  MUner  v.  Field,  5  Exc. 
829,  which  were  cases  of  building  contracts  where  the  architect's 
certificate  had  not  been  obtained.  See  also  Orafton  v.  Eastern 
Counties  Railway,  8  Exc.  699 ;  Olenn  v.  Leith,  1  C.  L.  E.  569 ; 
Scott  V.  Avery,  5  Ho.  Lords  Cas.  811  ;  Scott  v.  Corporation  of  Liver- 
pool, 28  L.  J.,  Ch.  230  ;  Munro  v.  Butt,  8  E.  &  B.  738 ;  Clarice  v. 
WaUon,  34  L.  J.,  C.  P.  148. 

[g)  Stadhart  v.  Lee,  32  L.  J.,  Q.  B.  75.  If  the  conduct  of  the 
third  person  is  inequitable  and  improper,  or  fraudulent  in  with- 
holding the  certificate,  he  would  properly  be  made  a  party  to  a 
bill  in  equity  for  relief  Scott  v.  Corporation  of  Liverpool,  25  L. 
J.,  Ch.  227  ;'  27  L.  J.,  Ch.  641 ;  28  L.  J.,  Ch.  230.  See  an  action 
against  the  employer  charging  collusion  with  the  architect  in 
withholding  certificate :  Batterbury  v.  Vyse,  32  L.  J.,  Exc.  177  ;  8 
L.  T.,  N.  S.  283.  See  also  per  Erie,  C.  J.,  in  aarke  v.  Watson,  34 
L.  J. ,  C.  P.  148, 150.  And  an  action  against  the  architect  for  with- 
holding his  certificate,  Ludbrooh  v.  Barrett,  46  L.  J.,  C.  P.  798. 

(r)  The  certificate  need  not  be  in  writing,  unless  a  written  cer- 
tificate is  expressly  required  ;  Boberts  v.  Walker,  32  L.  J.,  C.  P. 
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Owen  V. 
Bowen. 


Payment  of 
wages  must 
be  in  current 
coin, 

and  without 


And  not 
in  public 
houses. 


Against 
whom  action 
should  be 
brought. 


plaintiff  agreed  to  serve  the  defendant  as  apothecary's 
assistant  for  one  year  gratuitously,  and  after  that  to  re- 
ceive such  salary  as  0.  should  think  reasonable,  and  it 
appeared  that  no  application  had  been  made  to  0.  to 
fix  any  salary,  it  was  held  that  the  plaintiff  could  not 
recover  any  salary. 

By  the  Truck  Act  (<),  which  does  not  apply  to  do- 
mestic servants  or  servants  in  husbandry  (m),  the  pay- 
ment in  certain  trades  of  wages  in  goods,  or  otherwise 
than  in  the  current  coin  of  the  realm,  is  prohibited  ; 
and  by  "The  Hosiery  Manufacture  (Wages)  Act,  1874" 
(x),  all  wages  the  earnings  of  labour  in  the  hosiery 
manufacture  shall  be  made  payable  in  net  in  the  cur- 
rent coin  of  the  realm,  without  any  stoppages  except 
for  bad  and  disputed  workmanship. 

By  "The  Coal  Mines  Regulation  Act,  1872"  (y)  and 
"The  Metalliferous  Mines  Eegulation  Act,  1872"  (z) 
the  payment  in  public-houses,  beer-shops,  or  other 
places  in  those  acts  mentioned,  of  wages  to  persons 
employed  in  or  about  any  mines  to  which  those  acts  ap- 
ply, is  prohibited.  And  by  f  The  Payment  of  Wages 
in  Public-houses  Prohibition  Act,  1883  "  (a),  such  pro- 
hibition is  extended  to  the  payment  in  public- houses, 
beer-shops,  and  other  places  in  that  act  mentioned  in 
England  and  Scotland  of  wages  to  all  workmen  as  de- 
fined by  that  act. 

[*206]  *The  action  for  wages  should  of  course  be 
brought  against  the  person  by  or  for  whom  the  plain- 
tiff was  hired.  But  it  by  no  means  necessarily  follows 
that  the  person  appointing,  to  an  office  or  situation  is 
liable  to  pay  the  salary,  e.  g.,  in  the  case  of  collector  of 
poor  rates,  the  guardians  appoint,  but  are  not  liable  to 


291.     When  given  it  is  final :    Goodyear  v.  Mayor  of   Wej/nwuth, 

1  Harr.  &  Kuth.  67.  See  ante,  p.  201,  note  (c).  The  damages  in 
an  action  for  withholding  the  certificate  would  be  the  value  of 
the  work  done.     See  31  L.  J.,  Q.  B.  136. 

(s)  Owen  V.  Bowen,  4  C.  &  P.  93. 

(t)  1  &  2  Will.  4,  c.  37.  On  the  construction  of  this  act,  see 
Chawner  v.  Oummings,  8  Q.  B.  311  (upheld  in  Archer  v.  James, 
31  L.  J.,  Q.  B.  153  ;  1  Law  Times,  N.  S.  26  ;  Riley  y.  Warden, 

2  Exc.  59  ;  Sharman  v.  Saunders,  13  C.  B.  166  ;  Ingram  v.  Barnes, 
26  L.  J.,  Q.  B.  82 ;  7  E.  &  B.  115  ;  Sleemanv.  Barrett,  33  L.  J., 
Exc.  153  ;  Ouits  v.  Ward,  36  L.  J.,  Q.  B.  161 ;  Smith  v.  Walton, 
47  L.  J.,  M.  C.  45). 

(m)  Sect.  20.  The  trades  to  which  it  does  apply  are  specified 
in  sect.  19,  post,  Appendix. 

(x)  37  &  38  Vict.  c.  48,  post.  Appendix. 
lyj  35  &  36  Vict.  c.  76,  s.  16,  post,  Appendix. 
(z)  35  &  36  Vict.  c.  77,  s.  9,  post,  Appendix, 
(a)  46  &  47  Vict.  c.  31,  post.  Appendix. 
(242) 
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be  sued  for  the  collector's  salary,  -which  is  charged  on  Collector  of 
the  poor  rate  by  4  &  5  Will,  i,  c.  76,  s.  46  (b).  poor  rates. 

Where  a  dissenting    minister  was  appointed  to    a  Minister 
chapel  by  part   of  the  trustees,  but  received  a  notice  appointed  by 
discharging    him    and    demanding  possession   of    the  trustees. 
chapel  signed  by  all  the  trustees,  upon  which  he  sued  Cooper  v. 
them  aZZ  for  his  salary,  he  was  non-suited  (c).     But  in  WUteJwuse. 
the  case  of  a  servant  engaged  by  one  of  several  part-  g         ^  . 
ners,   all  the  partners  would  be  liable  if  the  conti'act  partners, 
was  made  in  respect  of  the  partnership  (d),  although  Beckham  v. 
the  contract  was  in  writing  (not  being  by  deed),  and  KnigM. 
signed  by  one  only.     However,  where  one  proprietor  of  ^  . 
a  newspaper  contracted  with  a  person  to  write  articles  ^^cki^ 
for  it,  other  proprietors,  who  were  no  parties  to  the  newspaper, 
contract,  cannot   be  made  liable  to  pay  the  salary  of 
such  person  by  means  of  the  statute  6  &  7  Will.  4,  c. 
76  (e). 

And  where  (/)  the  plaintiff  himself  waa  a  promoter  Projector  and 
of  a  projected  joint- stock  company,  it  was  held  that  he  secretary  of 
could  not  sue  a  member  of  the  provisional  and  manag-  company, 
ing  committee  for  salary  alleged  to  be  due  to  him  for  '^*^s<'»  '^-  V'is- 
services   as   the   secretary   to   the  projected  company.  "'^'^^  Ourzon. 
And  Lord  Wensleydale  said  :■ — "If  it  were  a  transac- 
tion among  ordinary  persons  the  evidence  might  be 
sufficient  to  make  out  a  primd  facie  case  against  the 
persons  who  signed  or  sanctioned  the  employment  of 
the  party,  that  he  was  to  be  a  paid  secretary.     But 
when  we  have  the  additional  fact  that  he  is  *him-  [*207] 
self  one  of  the  original  promoters  and  projectors  of  the 
company,  more  evidence  is  necessary  than  in  the  case 
of  a  mere  stranger  ;  and  the  question  is,  whether  he  is 
not  so  implicated  in  the  scheme  that  all  the  acts  of  the 
provisional  committee  are  to  be  considered  as  his  acts, 
and  consequently  that  he  is'one  of  his  own  employers. 
The  provisional  committee  are  a  delegated  body,  acting 
for  others  ;  and,  prtmd/acie,  any  contract  they  make  is 
made  on  behalf  of  those  who  appointed  them,  and  or- 
ders given  by  them  are  primd  facie  the  orders  of  all 
the  projectors,  including  the  plaintiff.     The  plaintiff, 
therefore,  was  bound  to  give  further  evidence  to  show 

(V)  Smart  v.  Guardians  of  West  Ham  Union,  10  Exc.  867. 

(c)  Cooper  v.  Whiiehouse,  6  C.  &  P.  545. 

(d)  Beckham  v.  Knight,  1  M.  &  G.  738  ;  Drake  t.  Beckham,  9 
M.  &  W.  79  ;  11  M.  &  W.  315  ;  2  Ho.  Lords  Cas.  579,  623. 

(e)  Holcroft  v.  Higgins,  2  C.  B.  488. 

(/)  Wilson  v.  Viscount  Owrzon,  15  M.  &  W.  532  ;  see  Holmes 
v.  Higgins,  1  B.  &  B.  74  ;  Milium  v.  Codd,  7  B.  &  C.  419.  A 
claim  by  one  partner  against  his  co-partner  is  the  proper  subject 
of  an  action  in  the  Chancery  Division. 

(243) 


■182 


THE  DUTIES  OP  THE  MASTER  TO  THE  SERVANT. 


Lucas  Y. 
Beach. 


Dobbin  v. 

Foster. 


When  to  sue 
in  County 
Court; 


or  proceed 

before 

justices. 


Particulars 
of  demand. 


that  the  defendant  meant  to  contract  as  a  principal,  in- 
dependently of  his  acts  as  a  provisional  committee- 
man of  the  company.  On  the  facts  in  evidence  in  this 
case  no  such  intention  appears." 

However,  where  an  express  agreement  with  the  plain- 
tiff was  entered  into  by  a  committee  for  obtaining  a 
Turnpike  Boad  Act  to  do  certain  work,  and  the  plaintiff 
afterwards  became  a  subscriber,  it  was  held  that  he 
was  not  thereby  precluded  from  recovering  for  work 
done  under  such  express  contract  before  he  became  a 
subscriber  (g). 

Where  three  partners  engaged  the  plaintiff  by  an 
agreement  in  writing  to  serve  them  as  foreman  for  a 
certain  period,  but  before  that  period  had  elapsed,  one 
of  the  three  retired,  and  the  plaintiff  continued  to 
serve  the  other  two  for  some  years,  and  they  afterwards 
became  bankrupt,  whereupon  the  plaintiff  was  dismissed 
by  their  assignees;  it  was  nevertheless  held  that  he 
might  still  sue  all  the  three  partners  upon  the  original 
agreement,  which  was  not  rescinded  (h). 

Where  the  amount  sought  to  be  recovered  for  wages 
is  under  50Z.,  the  plaintiff  may  sue  for  them  in  the 
County  Court  (i),  or  if  the  cause  of  action  arise  in 
[*208]  London,  in  the  *Sheriff8'  Court  (k),  or  Lord 
Mayor's  Court  (Z).  Where  the  amount  is  under  201., 
he  must  sue  in  the  inferior  courts,  or  he  will  lose  his 
costs  (m).  And,  in  certain  cases  wages  of  small  amount 
due  to  workmen  and  labourers  may  be  recovered  by 
summary  proceeding  before  a  magistrate,  (n).  But 
where  a  discharged  servant  has  brought  an  action  in 
the  County  Court  for  wrongful  discharge  and  failed,  he 
cannot  afterwards  take  proceedings  for  recovery  of 
wages  before  a  magistrate  (o). 

Where  by  his  particulars  of  demand  the  plaintiff 
claimed  wages,  it  was  held  that  he  could  not  recover  a 


see  Hdbaon  v.  Cowley,  27 


(g)  Lucas  v.  Beach,  1  M.  &  G.  417. 

(h)  Bobbin  v.  Foster,  1  C.  &  K.  323 ; 
L.  J.,  Ex'c  205,  ante,  p  18. 

(i)  13  &  14  Vict.  c.  61. 

h)  15  &  16  Vict.  c.  Ixxvii. 

(Z)  20  &  21  Vict.  c.  clvii. 

(m)  Although  suing  in  formd  pauperis :  Chinn  v.  Bullen,  8  C.  B. 
447  ;  7  D.  &  L.  297  ;  ,9  &  10  Vict.  c.  95  ;  13  &  14  Vict.  c.  61  ;  and 
see  Lyons  v.  JByman,  1  L.  M.  &  P.  601  ;  Fast  Anglian  Bailway 
Company  v.  Lythgoe,  2  L.  M.  &  P.  221 ;  30  &  31  Vict.  c.  142,  s  5. 

{»)  See  Chap.  IX.  post,  and  see  6  &  7  Vict.  c.  86,  s.  22,  as  to 
wages  of  drivers  and  conductors  of  hackney  carriages  and  metro- 
politan stage  carriages,  and  disputes  between  them  and  their  em- 
ployers. 

(o)  Bowtledgev.  Hislop,  29  L.  J.,  M.  C.  90. 
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claim  for  a  percentage  by  way  of  commiBsion  on  busi- 
ness introduced  by  him  to  the  defendant  (p). 

A  master  cannot  set  off,  against  a  claim  for  wages,  Set-off. 
money  paid  by  him  to  his  own  medical  attendant,  for 
attendance  on  a  servant,  unless  there  was  a  special 
agreement  between  the  master  and  servant  that  he 
should  do  so  (g).  Nor  can  he  set  off  against  a  claim 
for  wages  due  to  a  female  servant  under  age,  money 
advanced  by  him  to  her,  to  purchase  a  silk  dress  and 
other  articles  not  necessary  for  a  person  in  her  station 
in  life  (r),  nor  coach  fare  paid  for  the  mother  of  such 
servant  (s).  Nor  can  he  set  off,  even  by  way  of  equit- 
able defence  (t),  damages  sustained  by  him  through 
the  servant's  negligence  (u)  ;  but  if  it  can  be  proved 
to  have  been  part  of  the  original  contract  that  the  ser- 
vant should  pay  out  of  his  wages  the  value  of  his  mas- 
ter's goods  lost  through  his  negligence,  that  would  be 
*tantamount  to  an  agreement  that  the  wages  [*209] 
should  be  paid  only  after  deducting  the  value  of  the 
things  so  lost,  which  would  be  a  good  defence  under  the 
general  issue  (x). 

It  sometimes  happens  that  wages  which  have  actually  Payment, 
been  paid  are  again  demanded  in  consequence  of  no  presumption 
receipt  having  been  taken.     In  such  cases,  the  courts  o^i 
will  sometimes  presume,  from  the  lapse  of  time  or  other 
circumstances,  that  they  have  been  paid,  and  the  servant 
will  not  be  allowed  to  recover  in  an  action  for  them. 

Thus,  in  a  case  tried  many  years  ago  at  Guildhall,  from  course 
which  was  an  action  by  a  worlmian  at  a  sugar  refiners,  of  business, 
a  witness  proved  that  the  plaintiff  had  worked  there  for 
more  than  two  years.  But  Abbott,  C.  J.,  said -that  he 
should  direct  the  jury  to  presume  that  men  employed 
in  that  way  were  regularly  paid  every  Saturday  night, 
unless  some  evidence  was  given  on  the  part  of  the 
plaintiff  to  satisfy  the  jury  that  the  plaintiff  had,  in 
point  of  fact,  never  been  paid ;  and  as  no  such  evidence 
was  produced,  the  plaintiff  was  nonsuited  (y). 

(p)  Law  v.  Thompson,  15  M.  &  "W.  541 ;  4  D.  &  L.  54. 

(g)  Sellen  v.  Norman,  4  C.  &  P.  80. 

\r)  Hedgeley  v.  Holt,  4  C.  &  P.  104. 

(s)  lb. 

h)  Stimson  v.  Hall,  1  H.  &  N.  831. 

iu)  Le  Loir  v.  Bristow,  4  Camp.  134. 

(a;)  Per  Lord  Ellenborough,  ibid. ;  and  see  per  Lord  AWnger  in 
aewoHh  v.  Piekford,  7  M.  &  W.  320. 

(y)  Note  to  4  C.  &  P.  81 ;  see  also  Lucas  v.  Novosilieslci,  1  Esp. 
296.  As  for  the  payment  of  wages  by  a  stranger  not  himself  liable 
as  co-contractor,  or  otherwise,  see  Simpson  v.  Egginton,  10  Exc. 
845,  847. 
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lapse  of  time.  And  in  an  action  for  wages,  as  a  menial  servant, 
Gaselee,  J.,  ruled  that  in  the  regular  course,  if  a  ser- 
vant has  left  a  considerable  time,  the  presumption  is, 
that  all  the  wages  have  been  paid  (z);  and  in  another 
case  (a),  Lord  Wensleydale  said,  "Where  a  person 
serves  in  the  capacity  of  a  domestic  servant  and  no  de- 
mand for  payment  of  wages  is  made  by  the  servant  for 
a  considerable  period  after  such  service  has  terminated, 
the  inference  is  either  that  the  wages  have  been  paid 
or  tbat  the  service  was  performed  on  the  footing  that 
no  payment  was  to  be  made." 

[*210]  *Bankeiiptct  of  Master  (6). 

The  payment  of  wages  due  to  clerks,  servants, 
labourers,  and  workmen,  in  the  event  of  their  master's 
bankruptcy,  is  provided  for  by  "  The  Bankruptcy  Act, 
1883  "  (c),  by  which  it  is  provided, 

Sect.  40. — (1)  In  the  distribution  of  the  property  of 
a  bankrupt  there  shall  be  paid  in  priority  to  all  other 
debts — 

(a)  All  parochial  or  other  local  rates  due  from  the 

bankrupt  at  the  date  of  the  receiving  order, 
and  having  become  due  and  payable  within 
twelve  months  next  before  such  time,  and  all 
assessed  taxes,  land  tax,  property  or  income 
tax  assessed  on  him  up  to  the  fifth  day  of 
April  next  before  the  date  of  the  receiving 
order,  and  not  exceeding  in  the  whole  one 
year's  assessment; 

(b)  All  wages  or  salary  of  any  clerk  or  servant  in 

the  employment  of  the  bankrupt  during  four 
months  (d)  before  the  date  of  the  receiving 
order  not  exceeding  fifty  pounds ;  and 

(z)  Sellen  v.  Norman,  4  C.  &  P.  80.  In  a  note  to  this  case  the 
reporter  says  with  truth,  ' '  It  would  often  save  persons  great  in- 
convenience and  expense  if,  when  they  paid  a  servant's  wages, 
they  took  a  regular  receipt. ' ' 

(a)  GougJi  v.  Findon,  7  Exc.  50. 

(i)  As  to  the  effect  of  the  bankruptcy  of  a  clerk  or  servant, 
and  the  appropriation  of  his  salary  to  creditors,  see  sect.  53  of  the 
Bankruptcy  Act,  1883.     It  would  seem  that  a  voluntary  allow- 
ance to  which  the  bankrupt  has  no  legal  or  equitable  claim  is  not, 
withiu  that  section.    Ex  parte  Wicks,  Be  Wicks,  50  L.  J.,  Ch.  620. 

(c)  46  &  47  Vict.  c.  52,  which  came  into  operation  from  and 
immediately  after  31st  December,  1883. 

{d)  This  means  calendar  month;  13  &  14  Vict.  c.  21,  s.  4.     But 
the  corresponding  enactment  in  the  old  Bankrupt  Act,  6  Geo.  4, 
c.  16,  s.  48,  whereby  the  commissioners  had  power  to  order  pay- 
ment of  six  months'  wages  to  servants  and  clerks,  was  held  to 
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(o)  All  wages  of  any  labourer  or  workman  not  ex- 
ceeding fifty  pounds  (e),  whether  payable  for 
time  or  piece  work  in  respect  of  services  ren- 
dered to  the  bankrupt  during  four  months  be- 
fore the  date  of  the  receiving  order. 

(2)  The  foregoing  debts  shall  rank  equally  between 
themselves,  and  shall  be  paid  in  full  unless  the  prop- 
erty of  the  bankrupt  is  insufficient  to  meet  them,  in 
which  case  they  shall  abate  in  equal  portions  between 
themselves. 

*(4)  Subject  to  the  provisions  of  this  Act,  all  [*211] 
debts  proved  in  the  bankruptcy  shall  be  paid  pari 
passu. 

There  are  similar  provisions  in  "  The  Companies 
Act,  1883"  ,(/),  with  reference  to  the  distribution  of 
the  assets  of  any  company  being  wound  up  under  the 
Companies  Acts,  1862  and  1867. 

This  very  humane  and  beneficial  enactment  appears  practice  pre- 
to   have   been   originally   borrowed   from   the   Scotch  vious  to  6 
law  (g).     The  first  positive  enactment  on  the  subject  Greo.  4,  c.  16, 
contained  in  the  English  bankrupt  law,  was  the  6  Geo.  ®' 
4,  o.  16,  s.  48.     Before  the  passing  of  that  act,  a  prac- 
tice prevailed  of  paying  clerks  and  servants  full  six 
months'  wages  out  of  the  bankrupt's  estate;  and  the 
operation  of  the  Act,  which  empowered  the  commis- 
sioners to  order  payment  of  so  much  as  should  be  due, 
not  exceeding  six  months'  wages,  was  to  legalize  that 
practice  (h).     The  6  Geo.  4,  c.  16,  however  (as  well  as 
the  5  &  6  Vict.  c.  122,  and  12  &  13  Vict.  c.  106,  which 
reduced  the  amount  to  three  months'  wages,  and  32  & 
33  Vict.   c.   71),  is  now  repealed,  and  the  enactment  „    .  . 
above  set  forth  is  the  one  at  present  in  force.     But  as  ^nder  pre- 
the  decisions  upon  the  previous  Acts  are  in  many  re-  \dous  Acts. 
spects  applicable  to  the  present  law,  which,  as  it  will 
have  been  observed,  differs  from  the  previous  acts  in 
the  amount  which  may  be  ordered  to  be  paid,  it  will  be 

mean  six  lunar  montlis.     Ex  parte  Hwmphreys,  1  Mont.  &  Bligh, 
413;  3  Deac.  &  Chit.  114. 

(e)  By  12  &  13  Vict.  c.  106,  s.  169,  they  were  not  entitled  to 
more  than  40s.  arrears  of  wages. 

(f)  46  &  47  Vict.  c.  28,  ss.  4,  5. 

\g)  See  a  learned  note  of  the  reporters,  Mont.  &  M.  101,  citing 
2  Bell.  Comm.  164 ;  and  see  Ex  parte  Orawfoot,  Mont.  &  M.  275. 
There  is  a  similar  provision  in  the  Code  Napoleon,  Code  Civil,  1. 
3,  t.  18,  art.  2101.     The  Scotch  Act  is  38  &  39  Vict.  c.  26. 

(A)  See  per  Lord  Denman  in  Thomas  v.  Williams,  1  A.  &  E. 
690.  The  assignees  of  a  bankrupt,  or  insolvent,  cannot  let  out 
for  hire  his  personal  services,  necessary  for  his  maintenance. 
Williams  v.  Chambers,  10  Q.  B.  337. 
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convenient  to  set  before  the  reader  some  of  the  more 
important  and  useful  of  those  decisions. 

•Under  that  Act  it  was  held  that  the  bankruptcy  of 
the  master  (i)  did  not  operate  to  dissolve  a  contract  of 
hiring,  and  that  the  master  might,  notwithstanding  his 
bankruptcy  and  certificate,  be  liable  to  pay  the  servant 
[*212]  his  wages.  *Thus,  in  an  action  for  wages  (to 
which  the  defendant  pleaded  his  bankruptcy  and  cer- 
tificate), where  it  appeared  that  the  plaintiff,  in  Octo- 
ber, 1826,  entered  as  clerk  into  the  service  of  the  de 
fendant,  an  auctioneer,  at  a  salary  of  60Z.  per  annum. 
The  defendant  became  bankrupt,  and  a  commission 
issued  on  the  10th  of  July,  1828.  He  had  been  im- 
prisoned about  a  month  before  that  time  under  an  Ex- 
chequer process,  at  the  suit  of  the  Crown,  and  remained 
in  prison  a  year  after  the  commission  had  issued. 
From  the  commencement  of  the  imprisonment  till  the 
issuing  of  the  commission,  and  for  ten  days  after,  the., 
defendant's  business  was  conducted  by  his  brother. 
The  plaintiff  attended  from  October,  1826,  as  long  as 
the  brother  conducted  the  business,  but  ceased  to  do 
so  when  the  brother  ceased  to  conduct  the  business,  and 
when  he  ceased  10/.  wages  were  due  pro  raid;  it  was 
left  to  the  jury  to  say  whether  the  contract  had  been 
dissolved  after  the  issuing  of  the  commission  by  mutual 
consent;  and  they  found  that  it  had.  In  the  following 
term  a  motion  was  made  for  a  rule  to  enter  a  nonsuit, 
on  the  ground  that  the  bankruptcy  operated  to  dissolve 
the  contract.  But  the  rule  was  refused,  and  Lord 
Denman  said,  "That  the  48  sect,  of  6  Geo.  4,  c.  16, 
made  no  alteration  in  the  legal  effect  of  the  contract 
of  hiring,  and,  consequently,  that  as  the  wages  had  not 
become  due  at  the  time  of  the  commission,  either  by 
efflux  of  time  or  by  a  dissolution  of  the  contract,  the 
bankrupt  certificate  forms  no  defence  to  this  action ; " 
and  added,  "  that  no  inconvenience  was  likely  to  occur 
from  his  decision,  as  persons  in  the  plaintiff's  situation 
must  be  expected  to  avail  themselves  of  the  section 
above  referred  to." 

It  will  be  observed,  however,  that  in  Thomas  v.  Wil- 
liams, the  plaintiff  continued  to  act  as  the  defendant's 
clerk  after  the  commission  issued;  and,  therefore,  it 
was  unnecessary  to  decide,  and  that  case  cannot  be  con- 
sidered as  an  authority,  that  where  a  servant,  whose 
wages  are  due  periodically,  ceases  to  act  immediately 


(i)  Thomas  v.  Williams,  1  A.  &  E.  685 ;  3  Nev.  &  M.  545.     See 
also  Thomas  v.  Hopkins,  29  L.  J.,  C.  P.  187. 
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on  his  master  becoming  bankrupt,  the  master  will  be 
liable,  after  he  has  obtained  *his  certificate,  to  [*213] 
an  action  for  wages  for  such  period  as  may  have  elapsed 
between  the  last  time  when  wages  became  due  and  the 
bankruptcy.  In  such  case  it  is  conceived  that  the  cer- 
tificate would  be  a  bar;  since  the  bankruptcy,  and  the 
fact  that  the  servant  thereupon  ceased  to  serre,  would 
be  evidence  from  which  might  be  inferred  a  dissolution 
of  the  contract  of  hiring  by  mutual  consent,  and  an 
agjreement  that  the  servant  should  be  paid  pro  raid  for 
the  broken  period  of  service  (&).  It  can  only  be  on  the 
ground  that  the  contract  of  hiring  is  rescinded,  that  a 
servant,  whose  wages  ate  due  periodically,  U  entitled, 
on  his  master's  bankruptcy,  to  be  paid  in  full  wages 
for  a  broken  period  of  service,^— ioi  ths  Act  of  Parlia-  • 

ment  only  authorizes  the  payment  of  wages  in  full 
where  the  master  shall  have  been  indebted  at  the  time 
of  issuing  the  fiat, — and  unless  the  contract  was  re 
scinded,  he  was  not  indebted.  And  it  must  be  borne 
in  mind,  that  this  provision,  which  gives  a  preference 
to  one  class  of  creditors  over  another,  must  on  that  ac- 
count be  construed  strictly  (Z). 

And  in  order  to  entitle  a  servant  to  the  benefit  of  the  service  must 
above  provision  of  the  bankrupt  law.  Lord  Eldon  held,  be  under  a 
that  his  service  must  have  been  rendered  under  a  con-  contract  of 
tract  of  hiring,     And,  therefore,  where  a  son  had  lived  ^^"°S- 
with  his  father  seven  years  as  a  clerk,  receiving  only  ^^P"-''^^ 
board  and  lodging,  and  there  was  no  actual  contract  for 
wages, — though  the  father  swore  it   was   always   his 
intention  to  pay  him  something  for  his  services,  and 
the  assignees  did  not  object, — yet  Lord  Eldon,  though 
he  lamented  the  hardness  of  the  case,  said,  "that  as 
there  was  in  reality  no  contract  for  wages,  he  could 
make  no  order  for  the  son  to  prove  "  (m). 

But  it  seems  to  have  been  considered,  that  there  was  -wTiat  con- 
no  general  rule  as  to  what  hiring  was  sufficient  to  tracts  within 
entitle  a  servant  or  clerk  to  the  benefit  of  the  Act  6  the  statute. 
Geo.  4,  c.  16,  s.  48  (w).     However,  weekly  labourers  No  general 
and  workmen,  *employed  as  excavators,  were  [*214]  '^'^®- 
considered  not  to  come  within  the   meaning   of   that  ^e^w 
section  (o).     But  it  was  not  thought  necessary  that  the  sufficient. 

(Tc)  See  Lamburn  v.  Oruden,  2  M.  &  G.  253. 

(l)  See  Ex  parte  Mampson,  2  Mont.,  D.  &  D.  462. 

(m)  Ex  parte  Glover,  1  Mont.  Big.  165 ;  see  Deac.  &  De  G.  on 
Bankr.  vol.  i.  261,  262. 

(«)  Per  Sir  G.  Rose,  Ex  parte  Colly er,  2  Mont.  &  A.  29;  4  D.  & 
C.  520. 

(o)  Ex  parte  Orawfoot,  Mont.  270;   Ex  parte  Skinner,  Mont.  & 

(249) 


188 


THE  DUTIES  OF  THE  MASTER  TO  THE  SERVANT. 


Yearly 
hiring  not 
necessary. 


Mate  of 
vesseL 


French 
master. 


Who  aie 
clerks. 


Ex  parte 
Harris. 


service  should  be  under  a  yearly  hiring,  though  there 
must  have  been  an  engagement  of  a  more  permanent 
nature  than  a  weekly  hiring  (p).  And,  therefore, 
where  an  overlooker  or  manager  of  a  cotton  mill  was 
engaged  at  33s.  per  week,  but  subsequently  a  contract 
was  entered  into  that  he  should  be  paid  lOil.  per 
annum,  to  be  paid  in  weekly  sums,  he  was  held  to  come 
within  the  Act  (g).  And  a  person  engaged  as  traveller, 
at  an  annual  salary  was  also  held  to  come  vrithin  the 
Act  (r).  And  where  a  person  entered  into  an  agree- 
ment with  his  fatheE,-ta.^erje  him  as  clerk  and  fore- 
man in  consideration  of  two  suits  per  annum  and  two 
guineas  a  week,  he  was  held  within  the  Act  (s). 

And  it  was  also  held,  that  the  mate  of  a  vessel,  hired 
by  the  bankrupt,  who  was  master  and  part  owner, 
under  under  a  verbal  agreement,  was  entitled  to  six 
month's  wages  {t). 

And  a  French  teacher  in  a  school  at  Brighton  was  held 
to  be  within  12  &  13  Vict.  c.  106,  s.  1^8  and  entitled 
to  a  quarter's  salary  (m). 

The  provision  as  to  clerks  is  not  limited  to  trade 
clerks,  nor  is  it  necessary  that  the  trading  should  have 
continued  during  the  whole  of  the  period  for  which 
wages  are  claimed  {x) 

A  trader  borrowed  550Z.  under  an  agreement,  by 
which  the  lender  was  to  become  his  clerk  at  a  salary  of 
222/.  10s.  per  annum,  the  trader  to  produce  his  accounts 
and  balance  sheet  to  the  lender,  who  was  to  collect  debts 
and  alone  draw  cheques.  If  the  balance  was  in  the 
[*215]  trader's  favour  at  any  *time,  he  might  draw  to  the 
amount  of  it.  On  payment  of  the  loan,  or  on  proceed- 
ings been  taken  to  recover  it,  the  agreement  was  to  be 
at  an  end;  the  lender  to  have  the  option  of  becoming  a 
partner.  The  trader  became  bankrupt,  and  it  was  held 
that  the  lender  was  a  clerk,  and  entitled  to  three 
months'  salary  in  full,  under  12  &  13  Vict.  c.  106,  s. 
168 ;  and,  also,  that  his  having  been  absent  from  busi- 
ness, owing  to  ill  health,  for  the  three  months  imme- 


Bli.  417;  8  D.  &  C.  332,  where  a  coach-guard  and  weekly  servant 
at  21.  per  week  was  held  not  to  he  entitled  to  the  henefit  of  the 
Act.     See  now  sect.  40,  swpra,  p.  210. 

{q\  Ex  parte  Collyer,  ubi  supra. 

iq)  Ibid. 

M  Ex  parte  Neal,  Mont.  &  M.  194. 

(s)  Ex  paHe  Swmphreys,  Mont.  Bli.  413;  3  D.  &  C.  114. 
(0  Ex  parte  Homborg,  2  Mont.  D.  &  D.  642. 

(v)  Ex  parte  Callinet,  1  Bank.  &  Ins.  Eep.  82. 

(x)  Ex  parte  Oough,  Mont.  &  B.  417. 
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diately  preceding  the  bankruptcy,  with  the  bankrupt's 
leave,  did  not  take  away  this  right  {y). 

A.  entered  the  service  of  B.,  as  book-keeper  and  ^^  ^^^^ 
cashier,  in  1844,  and  remained  till  December,  1848,  Hiekin. 
■without  any  agreement  being  made  as  to  the  amount 
of  his  salary,  but  he  drew  small  sums  from  time  to 
time.  A.  stated  that  in  December,  1848,  it  was  agreed 
between  him  and  B.  that  his  salary  should  be  at  the 
rate  of  250Z.  per  annum  from  1844,  and  that  the  reason 
■why  no  agreement  was  made  before  was,  that  B.  was 
making  experiments  in  a  manufacture,  from  which  be 
hoped  to  derive  a  large  fortune,  out  of  which  A.  ex- 
pected to  be  paid.  B.  became  bankrupt  in  February, 
1849,  and  A.  was  allowed  to  prove  for  his  salary  (z). 

In  a  case  (a),  in  which  it  was  decided  that  a  clerk  clerk  leaving 

■who  left  the  bankrupt's  service  six  months  before  the  service  six 

flat  issued,  on  account  of  his  having  assigned  all  his  months 

property  in  trust  for  his  creditors,  thereby  puttinsr  it  ^^SJ^^^^']!^ 
i.     J!  -u  •  J.  i.v,        11  i-i.1    J   J.        •     consequence 

out  of  his  power  to  pay  the  clerk,  was  entitled  to  six  of  act  of 

months'  wages,  under  6  Geo.  4,  e.  16,  the  Court  pro-  bankruptcy, 
nounced  no  opinion  whether  servants  voluntarily  quit-  '"^tbin  the 
ting  the  service  of  their  masters  did  or  did  not  come  omc™  as  to 
■within  sect.  48.     The  ground,  however,  on  which  that  servant 
case  was  decided  was,  that  although  there  was  an  in-  voluntarily 
terval  of  six  months  between  the  quitting  of  the  ser-  q.uitting. 
vice  and  the  fiat,  yet  the  servant  quitted  in  consequence 
of  his  master  having  assigned  all  his  estate  and  eflFects, 
and  thereupon  *ceased  to  carry  on  his  trade,  [*216] 
which  was  an  act  of  bankruptcy,  whereby  the  servant 
lost  his  employment  as  well  as  his  wages  (6). 

But  in  another  case  (c),  where  it  appeared  that  about  guch  a 
twelve  months  before  the  bankruptcy,  the   bankrupt  servant  not 
compounded  with  his  creditors,  and  it  was  then  agreed  Y^^'^S.  *^f 
between  the  bankrupt  and  his  clerk  that  he  should  j^^^  allowed 
quit  the  service  of  the  bankrupt,  and  that  a  year's  wages,  a  di-vidend  to 
amounting  to  250Z.  should  remain  as  a  debt  instead  of  be  declared, 
being   included    in   the  composition;    and    the   clerk 
quitted  the  sei-vice  and  obtained  another  similar  situa- 
tion, the  bankrupt's  son  succeeding  him  as  clerk  to  the 
bankrupt,  and  the  trade  being  carried  on  as  usual  for 
another  year,  when  the   bankruptcy  took  place;    the 
clerk  was  not  allowed  six  months'  wages  in  full  after 

_^ 

(y)  Ex  parte  Harris,  1  De  G.  165. 
(z)  Ex  parte  Hiekin,  19  L.  J. ,  Bank.  8. 
(o)  Ex  parte  Saunders,  2  Mont.  &  A.  684. 
h)  Ex  parte  Gee,  Mont.  &  Ch.  108. 
lUd. 
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he  had  allowed  a  first  and  final  dividend  to  be  de- 
clared. 

And  it  was  held  that  the  workmen  of  a  coachmaker, 
who  worked  by  the  piece,  and  received  a  specified  sum 
for  each  particular  job  under  separate  and  distinct  con- 
tracts, and  where  there  was  no  hiring  for  a  specific  time, 
werfe  not  servants  within  6  Geo.  4,  c.  16,  s.  48  (d). 

Again,  it  has  been  held  that  a  music-master  attend- 
ing a  school  twice,  and  paid  2s.  6d.  an  hour  for  the 
time  during  which  he  was  occupied;  and  a  drill  ser- 
geant attending  twice  a  week,  and  paid  4s.  a  lesson, 
were  not  clerks  or  servants,  labourers  or  workmen, 
with  sect.  32  of  the  Bankruptcy  Act,  1869,  so  as  to  be 
entitled  to  payment  of  their  salary  or  wages  in  full  (e). 

It  is  no  objection  to  ordering  the  payment  of  wages 
in  full  that  if  paid  there  will  be  no  money  left  to  pay 
the  expenses  of  investigating  the  bankrupt's  affairs  (/). 

And  the  rule  giving  clerks,  &c.,  priority  would  apply 
to  a  company  in  liquidation  (g). 

[*217]  *It  would  seem,  however,  that  if  the  miscon- 
duct of  the  clerk  has  been  such  as  would  have  justified 
his  dismissal  without  wages,  he  mighb  be  deprived  of 
his  right  to  be  paid  his  wages  in  full  (h). 

And  it  is  to  be  observed,  that  formerly  the  payment 
of  wages  was  not  to  be  out  of  the  first  monies  got  in, 
but  as  soon  as  there  was  a  suflScient  fund  for  the  pur- 
pose after  providing  for  the  expense  of  working  the 
fiat  (i). 

Where  coal  proprietors  employed  colliers  to  whom 
work  was  let  off  at  so  much  per  score  baskets,  and  each 
collier  had  a  drawer  attached  to  him,  it  was  held  that 
as  the  drawers  could  not  have  maintained  an  action 
against  the  proprietors  for  their  wages  they  were  not 
entitled  to  wages  under  12  &  13  Vict.  c.  106,  s.  169  (fc). 

"W^Jiere  a  company  engaged  M.  to  act  as  their  agent 
for  five  years  at  a  fixed  salary,  and  also  for  a  commis- 
sion of  ten  per  cent,  on  the  net  profits  in  each  year,  and 
the  company  was  wound  up  before  the  end  of  the  five 
years,  it  was  held  that  M.  was  not  entitled  to  any  com- 
pensation for  loss  of  commission  during  the  unexpired 


(d)  Ex  parte  Grellier,  Mont.  &  M.  95.     See  now  sect.  40  (c), 
ante,  p.  210. 

(e)  Ex  parte  Walker,  Be  Heath,  42  L.  J.,  Bankr.  49., 
(/)  Ex  parte  Povns,  Be  Bowen,  43  L.  J.,  Bankr.  24. 

\g)  Be  The  Association  of  Land  Mncmciers,  50  L.  J.,  Ch.  201. 
(h)  Ex  parte  Sampson,  2  Mont.,  D.  &  D.  462. 
(i)  Ibid. 

(k)  Ex  parte  Ball,  3  De  G.,  M.  &  G.  155. 
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part  of,  the  five  years  (Z).  But  in  another  case  (m), 
where  a  company  engaged  D.  and  G.  to  act  as  their 
commercial  travellers  for  three  years  in  a  certain  dis- 
trict, but  was  wound  up  before  the  end  of  the  three 
years,  Bacon,  V.-C,  held  that  D.  and  G.  were  entitled 
to  compensation  in  respect  of  commission  for  the  unex- 
pired part  of  the  three  years,  distinguishing  the  case 
from  Maclure's  case. 

Death  of  Master. 

By  the  death  of  the  master,  or  one  of  a  firm  of  mas-  Discharges 
ters  (n),  the  contract  is  at  an  end,  and  the  servant  is  servant. 
*discharged  (o),  unless  the  contrary  is  stipulated  [*218] 
by  the  terms  of  the  contract  (jp)  ;  and  the  sureties  to  a  -y^rhere  con- 
bond  for  the  faithful  service  of  the  servant  are  released  tract  for  an 
(q).     And  it  seems  that  where  there  is  no  custom  upon  entire  year's 
the  subject  which  can  be  imported  into  the  contract,  and  service, 
the  service  is  under  an  entire  contract  for  a  year's  ser-  strictly  en- 
vice  and  a  year's  pay,  if  the  master  dies  in  the  middle  titled  to  any 
of  the  year  the  servant  is  not  legally  entitled  to  any  wages. . 
wages  for  a  broken  period  of  service. 

Thus,  where  (r-)  debt  was  brought  upon  a  writing,  by 

(l)  Be  Knglish  and  Scottish  Marine  Insurance  Co.,  Maclure's 
Claim,  39  L.  J.,  Ch.  685. 

(to)  Be  Patent  Floor  Cloth  Co.,  Dean  and  Gilbert' B  Claim,  41  L. 
J.,  Ch.  476. 

(m)  Soey  V.  WEwan,  5,  3rd  Ser.  814 ;  see  Tosher  v.  Shepherd, 
ante,  p.  19. 

(o)  Wentw.  Off.  Ek.  141,  14th  edit.  ;  "Wms.  Exors.  757.  But 
see  B.  V.  Ladoch,  Burr.  S.  C.  179 ;  2Bott.  277;  1  Nol.  P.  L.  461, 
where  it  was  held  that  a  pauper  gained  a  settlement  by  serving 
out  the  year  with  the  executors  of  the  master,  who  died  in  the 
middle  of  the  year ;  on  the  ground  that  the  service  to  the  execu- 
tors was  a  continuance  ol  the  saine  service  and  not  a  new  contract. 
And  see  also  Jackson  v.  Bridge,  12  Mod.  650.  A  contract  of  ap- 
prenticeship, in  so  far  as  it  was  a  personal  contract,  is  put  an  end 
to  hy  the  death  of  the  master.  B.  v.  Peck,  1  Salk.  66  ;  Baxter  v. 
Burfield,  2  Str.  1286;  Bac.  Abr.  "Master  and  Servant,"©.  As 
to  the  liability  of  the  apprentice  to  serve  the  executors,  see  Cooper 
V.  Simmons,  5  L.  T.,  N.  S.  712.  As  to  the  effect  of  the  death  of 
one  of  two  partners  "who  had  hired  the  plaintiff,  see  Tasker  v. 
Shepherd,  ante,  p.  19.  It  may  be  convenient  to  mention  here 
that  if  A.  hire  B.  to  serve  C.  and  C.  dies,  A.  is  only  entitled  to 
wages  up  to  the  time  of  C.'s  death.  See  Taylor  v.  Caldwell,  32  L. 
J.,  Q.  B.  164,;  post,  p.  224. 

(p)  Farrow  v.  Wilson,  38  L.  J.,  C.  P.  326  ;  L.  R.,  4  C.  P.  744. 

Cq)  Barker  v.  Parker,  1  T.  R.  287. 

(r)  Countess  of  Plymouth  v.  TJirogmorton,  1  Salk.  65 ;  see  Elderton 
y.  Emmens,  6  C.  B.  160.  In  Whinctip  v.  HugJies  ■(40  L.  J.,  C.  P- 
104),  where  by  an  apprenticeship  deed  A.  was  to  serve  B.  and  B. 
to  teach  A.  for  a  term  of  years,  but  there  was  no  provision  as  to 
service  to  B.  's  executors  or  return  of  premium,  and  B.  died  dur- 
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which  the  defendant's  testator  had  appointed  the  plain- 
tiff's testator  to.  receive  his  rents,  and  promised  to  pay 
him  1002.  per  annum  for  his  sendee,  the  plaintiff  show 
ed  that  the  defendant's  testator  died  three  quarters  of 
a  year  after,  during  which  time  he  served  him,  and  he 
demanded  151.  for  three  quarters;  after  judgment  for 
the  plaintiff  in  the  Common  Pleas,  the  defendant 
brought  a  writ  of  error,  and  it  was  argued  that  without 
a  full  year's  service  nothing  cou2d  be  due,  for  that  it 
was  in  nature  of  a  condition  precedent,  that  it  being 
[*219]  one  consideration  and  one  debt,  it  *could  not  be 
divided  :  and  the  Court  of  Queen's  Bench  were  of  that 
opinion,  and  reversed  the  judgment. 

Where,  however,  there  is  a  custom  applicable  to  per- 
sons in  the  situation  in  which  the  servant  was,  as  there 
is  with  regard  to  domestic  servants,  who  are  generally 
considered  entitled  to  wages  for  the  time  they  serve, 
though  they  do  not  continue  in  the  service  during  the 
whole  year,  the  servant  would  probably  be  held  enti- 
tled to  recover  wages  for  the  period  of  actual  service  (s). 
And  it  is  conceived  that  in  all  cases  where  the  contract 
is  not  an  entire  contract  for  a  whole  year's  service  on 
one  side,  and  a  whole  year's  pay  on  the  other,  a  ser- 
vant, whose  master  dies  in  the  middle  of  a  year  might 
recover,  ip  the  common  action  for  wages,  his  wages  for 
the  broken  period  of  service,  upon  principles  similar  to 
those  which  allow  a  servant,  wrongfully  discharged,  to 
treat  the  contract  as  rescinded,  and  sue  for  his  wages 
for  the  period  of  actual  service  (t). 

The  Apportionment  Act,  4  &  5  Will.  4,  c.  22,  would 
not  in  general  apply  to  cases  of  hiring  and  service  (m). 

The  executors  or  administrators  of  their  master  are 
the  persons  to  whom  servants  must  look  for  payment 
of  their  wages  after  his  decease.  • 

It  is  stated  by  some  authorities  (a;),  that  the  wages 
of  domestic  servants  and  of  labourers  are  entitled  to 
preference  over  other  debts  of  the  deceased.  But  it  is 
difficult  to  point  out  any  legal  ground  on  which  such 

ing  the  term,  it  was  held  that  no  action  for  damages  or  for  money 
had  and  received  lay  against  B.'s  executors  for  a  return  of  any 
portion  of  the  premium :  dissenting  from  Hirst  v.  Tolson,  19  L. 
J.,  Ch.  441 ;  3  Mac.  &  G.  134,  in  which  Lord  Cottenham  had 
held  differently  in  the  case  of  an  articled  clerk  to  an  attorney. 

(s)  See  Gutter  v.  Powell,  post,  p.  237. 

(t)  Ante,  p.  188. 

(«1  Lowndes-y.  Earl  of  Stamford,  18  Q.  B.  425. 

(x)  2  Bl.  Comm.  511,  citing  1  Roll.  Abr.  927  ;  and  see  Toller 
on  Exors.  286. 
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preference  can  be  claimed  in  England  («/),  though  they 
are  entitled  to  priority  in  France  (z). 

*The  subject  of  legacies  to  servants,  and  how  [*220]  Legacies  to 
far  such  legacies  operate  to  extinguish  the  servant's  servants. 
claim  to  wages,  will  be  treated  of  hereafter  in  a  sepa- 
rate Chapter  (a). 

Where  a  farm  servant  left  his  wages  from  time  to  -Wages  left 
time  in  his  master's  hands,  and  it  was  agreed  between  m  master'3 
them  that  the  debt  thus  due  should  carry  interest,  and  hands : 
the  master  died,  having  by  his  will  given  all  his  real  i^iterest. 
and  personal  property  to  his  wife,  out  of  which  he  de- 
sired that  she  would  discharge  all  his  legal  debts  ;  it 
was  held,  in  a  suit  for  the  administration  of  his  estate 
in  Chancery,  that  the  Statute  of  Limitations  did  not 
operate  as  a  bar  to  arrears  of  interest  upon  the  sum 
left  by  the  servant  in  his  master's  hands  (6). 

Default  01?  Seevant. 

"When  a  servant,  whose  wages  are  due  periodically,  Servant 
refuses  to  perform  his  part  of  the  contract,  and  serve  making  de- 
his  master  in  the  manner  contracted  for,  or  so  conducts  ^^^^^'f^i'i 
himself  that  the  master  is  justified  in  discharging  him  ^if charged 
without  notice,  he  is  not  entitled  to  be  paid  any  wages  entitled  to' 
for  that  portion  of  time  during  which  he  has  served  no  wages, 
since  the  last  periodical  payment  of  wages  (c).     That 

(«/)  2  Wms.  Exors.  822,  note  (s),  3rd  edit.  It  maybe  here 
mentioned  as  a  caution  to  servants,  that  upon  the  death  of  their 
master  the  only  persons  entitled  to  deal  with  his  personal  property 
are  his  legal  personal  representatives,  that  is,  his  executors  if 
he  has  left  any  ;  or,  if  not,  his  administrators  ;  and  that  in  a 
case  where  a  housekeeper,  on  her  master's  death,  without  leaving 
any  executors,  applied  certain  cash  in  the  house,  and  the  pro- 
duce of  the  sale  of  some  of  her  master's  property,  to  the  pay- 
ment of  the  expenses  of  his  funeral  and  other  expenses,  without 
any  authority  to  do  so,  she  was  afterwards  held  liable  to  an  ac- 
tion at  the  suit  of  the  widow  and  administratrix  for  the  money 
so  received  and  applied.      Welchman  v.  Sturgis,  13  Q.  B.  552. 

(z)  Code  Civ.  liv.  iii.  tit.  xviii.  ch.  ii.  s.  1.  2101. 

la)  See  the  last  Chapter  in  the  Book. 

tbj  Blower  v.  Blower,  28  L.  J.,  Ch.  181. 

(e)  See  Dalt.  Just.  ch.  58,  p.  129,  where  it  is  said,  "If  a  ser- 
vant of  his  own  accord  shall  depart  from  his  master  before  his 
time  expired,  he  shall  lose  all  Ms  wages."  Walsh  v.  Walley,  43 
L.  J.,  Q.  B.  102;  L.  E.,  9  Q.  B.  367.  Saunders  v.  Whiiile,  33  L. 
T.,  N.  S.  816  ;  24  "W.  E.  406.  Gh-egsen  v.  Watson,  34  L.  T.,  N. 
S.  143.  Where  by  the  rules  of  a  cotton  mill  any  person  absent- 
ing himself  was  to  give  notice  to  the  overlooker,  and  in  default 
all  wages  then  earned  were  to  be  forfeited,  and  a  weaver  having 
obtained  leave  for  half  a  day,  promising  to  return  next  morning, 
did  not  return  till  the  afternoon,  she  was  held  not  to  forfeit  her 
wages.     Taylor  v.  Carr,  30  L.  J.  M.  C.  201. 
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is  to  say,  if  a  servant  wliose  wages  are  only  due  yearly  ab- 
scond from  his  master,  or  is  rightfully  discharged  be- 
fore the  expiration  of  the  year,  he  could  recover  nothing 
for  services  rendered  previous  to  such  departure  or  dis- 
charge. And  the  same  principle  would  apply  to  the 
case  of  a  quarterly,  monthly  or  weekly  hiring.  In  any 
[*221]  of  such  cases,  if  the  servant  fail  to  perform  *hia 
part  of  the  contract,  or  be  rightfully  discharged  {d) 
at  any  intervening  period  between  the  days  when  his 
wages  are  due,  he  can  recover  nothing  for  the  broken 
period  of  service.  This  is  upon  the  principle  that  the 
contract  was  an  entire  contract,  and  the  performance  of 
the  service  for  the  whole  time  agreed  upon  was  in  the 
nature  of  a  condition  precedent  to  the  right  to  recover 
any  wages.  And  it  is  a  general  rule  (e),  applicable  to 
all  contracts,  that,  while  a  special  contract  remains  un- 
performed, the  party  whose  part  is  unperformed  cannot 
sue  in  indebitatus  assumpsit  for  compensatioil  for  what 
he  has  done  under  the  contract  until  the  whole  is  com- 
pleted (/>. 
Hutti  V.  Thus,  in  an  action  {g)  for  wages  for  work  performed 

Heightmwa.  by  the  plaintiff,  who  was  a  seaman  on  board  the  defend- 
ant's ship  during  a  voyage  from  Altona  to  London, 
where  it  appeared  that  the  service  was  under  an  agree- 
ment, by  which  the  plaintiff  agreed  to  serve  from  Al- 
tona to  London  and  back  again,  and  there  was  an  ex- 
press stipulation,  by  which  the  plaintiff  was  bound  to 
demand  no  wages  till  the  conclusion  of  the  voyage,  the 
plaintiff  was  nonsuited  on  the  ground  that  the  contract 
remained  unperformed  and  unresoinded,  and  the  plain- 
tiff should  have  sued  the  defendant  upon  the  contract,  and 
the  nonsuit  was  held  by  the  Court  of  King's  Bench. 

Upon  similar  principles;  in  a  variety  of  cases,  ser- 
vants who  have  been  rightfully  discharged,  and  have 
afterwards  sued  their  late  masters  for  wages,  have  failed 
to  recover  anything. 

Thus,  in  an  action  (h)'  brought  by  a  yearly  servant  to 

(d)  See  the  preceding  Chapter  as  to  what  cause  will  justify  the 
discharge  of  a  servant. 

(e)  See  cases  cited  in  2  Smith's  L.  C.  10,  note  to  Oatter'v.  Powell. 

If)  And  he  cannot  sue  the  other  party  specially  for  non-per- 
formance of  the  contract,  unless  he  has  himself  performed,  or 
been  ready  to  perform,  his  part  of  it ;  as  has  been  already  shown 
whilst  treating  of  the  action  for  wrongful  dismissal. 

(g)  HulU  V.  Hdghtman,  2  East,  145  ;  and  see  2  Smith's  L.  C.  16. 
See  also  Beale  v.  Thompmn,  4  East,  546  ;  Appleby  v.  Doda,  8  East, 
300 ;  Jesse  v.  Boy,  1  C.  M.  &  E.  368. 

(h)  Spain  v.  AmoU,  2  Stark.  236 ;  and  see  BoUnaon  v.  Mndman, 
3  Esp.  235. 
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a  *farmer,  to  recover  wages  for  his  service  from  [*222]  Spain  v. 
Michaelmas  to  July,  when  he  was  discharged  under  cir-  Armtt. 
cumstances  which  were  held  to  justify  his  discharge,  it 
was  held  that  he  could  not  recover  anything.     And 
Lord  Ellenborough  said,    "  If  the  contract  be  for   a 
year's  service,  the  year  must  be  completed  before  the 
servant  is  entitled  to  be  paid."     Lord  Tenterden  after- 
wards, on  two  occasions  (^),  expressed  a  similar  opinion. 
And,  upon  the  authority  of  these  cases  {Jc),  Lord  Den-  Turner  v. 
man  nonsuited  a  servant,  who,  having  been  properly  BoUnaon. 
discharged  (as  was  admitted),  afterwards  brought  an 
action  for  wages  during  a  broken  period  of  service,  and 
the  nonsuit  was  held  right   by  the  Court  of    King's 
Bench  (Z).     The  principle  on  which  these  cases  were 
decided,  was  afterwards  (m)  applied  to  the  case  of  a  sidgway  v 
clerk  to  a  public  company,  whose  salary  had  been  paid  Hungerford 
quarterly,  and  who,  having  been  discharged  for  impro-  Market  Co. 
per  conduct  some  little  time  after  the  quarter-day,  was 
held  not  to  be  entitled  to  recover  anything  for  the 
period  which  had  elapsed  since  the  last  periodical  pay- 
ment of  his  salary.     In  his  judgment,    in  that  case, 
Lord  Denman  said,  "  Turner  v.  Robinson,   and  many 
other  cases,  have  shown  that  if  a  party  hired  for  a  cer- 
tain time,  so  conduct  himself  that  he  cannot  give  the 
consideration  for  his  salary,  he  shall  forfeit  the  current 
salary  even  for  the  time  during  which  he  has  served." 

And  in  a  subsequent  case  (w),  in  which  an  action  was  Lilley  v. 
brought  by  a  waggoner  and  servant  in  husbandry  (who  Elwin. 
left  his  work  and  was  afterwards  summoned  before  a 
magistrate  under  the  statute  4  Geo.  4,  c.  34,  s.  3,  and 
by  him  discharged  from  the  service)  against  his  master, 
it  was  held  that  he  could  not  recover  wages  for  the  time 
of  his  actual  service,  as  he  was  bound  to  give  a  whole 
year's  service  before  earning  any  wages,  and  broke  his 
contract  by  leaving  the  service  before  the  year's  end. 

*But  default  of  the  servant  after  the  day  on  [*223]  Except  in 
which  a  periodical  payment  of  wages  accrued  due  would  respect  of 
not  deprive  him  of  his  right  to  recover  such  periodical  periodical 
payment — would  not  divest  a  vested  right.     In  a  case  acmued  due. 
(o),  therefore,  in  which  it  was  part  of  the  engagement 
of  the  plaintiff  that  he  should  remain  in  charge  of  a  ves- 

(i)  Huttman  v.  Soulnois,  2  C.  &  P.  510 ;  Atkin  v.  Acton,  4  C.  & 
P.  208. 

(k)  In  Turner  v.  Robinson,  6  C.  &  P.  l."). 
(l)  5  B.  &  Ad.  789. 

(m)  Ridgway  v.  Hungerford  Market  Co.,  3  A.  &  E.  171. 
(m)  Lilley  v.  Elvnn,  11  Q.  B.  742. 

(o)  TayUr  v.  Laird,  1  H.  &  N.  267  ;  25  L.  J.,  Exc.  329. 
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sel  which  was  to  sail  on  a  trading  and  exploring  expe- 
dition to  the  Niger  during  the  whole  voyage;  but  the 
pay  was  to  be  "  a  fixed  pay  of  50L  per  month,"  and  the 
plaintiff  in  the  middle  of  the  voyage  refused  to  proceed; 
the  Court  held  that  he  was  entitled  to  recover  the  month- 
ly wages  which  accrued  before  his  refusal;  Pollock,  C 
B.,  saying,  "There  'per  month'  means  'each  month,' 
or  '  monthly,'  and  gives  a  cause  of  action  as  each  month 
accrues,  which  once  vested  is  not  subsequently  lost  or 
divested  by  the  plaintiff's  desertion  or  abandonment  of 
his  contract.  The  words  are  plain,  and  no  mercantile 
man  could  doubt  what  was  meant.  But  further,  if  this 
meaning  is  not  given,  the  result  would  be  that  had  the 
plaintiff  died  or  the  voyage  failed,  at  the  last  moment 
nothing  would  be  payable  by  the  defendant,  because, 
according  to  his  contention,  the  performance  of  the  en- 
tire work  contracted  for  was  a  condition  precedent  to 
the  right  to  receive  anything." 

And  a  similar  decision  was  given  in  another  similar 
case  {p),  where  the  ship's  articles  provided  for  "amount 
of  wages  per  calendar  month; "  and  the  plaintiff  recov- 
ered, although  he  was  left  behind,  through  his  own  neg- 
ligence, at  one  of  the  places  at  which  the  ship  stopped 
before  the  completion  of  the  voyage. 

By  the  Army  Act,  1881  (g),  it  is  enacted,  "(1)  A  sol- 
dier of  Her  Majesty's  regular  forces  shall  not  be  liable  to 
be  taken  out  of  Her  Majesty's  service  by  any  process, 
execution,  or  order  of  any  court  of  law.  or  otherwise;  or 
[*224]  to  be  compelled  to  *appear  in  person  before  any 
court  of  law,  except  in  respect  of  the  following  matters, 
or  one  of  them  (that  is  to  say) — 

"  (a)  On  account  of  a  charge  of  or  conviction  for 
crime;  or 

"  (b)  On  account  of  any  debt,  damages,  or  sum  of 
money  when  the  amount  exceeds  30Z.  over 
and  above  all  costs  of  suit. 

"  (2)  For  the  purposes  of  this  section  a  crime  shall 
mean  a  felony,  misdemeanor  or  other  crime  or  offence 
punishable  according  to  the  law  in  force  in  that  part  of 
Her  Majesty's  dominions  in  which  such  soldier  is,  with 
fine  or  imprisonment  or  some  greater  punishment,  and 
shall  not  include  the  offence  of  a  person  absenting  him- 
self from  his  service  or  neglecting  to  fulfil  his  contract. 


{p)  Button  V.  Thompson,  38  L.  J.,  C.  P.  225.     See  also  Stubhs 
V.  Holywell  Bail-way  Co.,  post,  p.  228. 

_  {q)  44  &  45  Yict.  c.  58,  s.  144,  and  see  sect.  96  as  to  appren- 
tices and  indentured  labourers  in  a  colony. 
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or  otherwise  misconducting  himself  respecting  his  eon- 
duct." 

But  there  seems  to  be  no  provisjon  in  the  Army  Act, 
as  there  was  formerly  in  the  Mutiny  Act  (r),  authoriz- 
ing the  justice  before  whom  a  recruit  is  attested  to  ad- 
judge him  a  reasonable  proportion  of  his  wages  for  the 
time  he  has  actually  served. 

Death  or  Seevant. 

The  executors  of  a  servant  are  not  liable  upon  a  con-  Executors 
tract  for  personal  services,  there  being  an  implied  con-  not  liablo  on 
dition  in  such  contracts,  that  if  the  servant  shall  die  contracts  for 
this  contract  shall  be  considered  as  discharffed.  "  There  Personal  ser- 
is  a  class  of  contracts,"  said  Blackburn,  J., in  Taylor  v.  ''  ^ 
Galdwell  (s),  "  in  which  a  person  binds  himself  to  do  cafdwell. 
something  which  requires  to  be  performed  by  him  in 
person;  and  such  promises,  e.  g.  promises  to  marry  or 
promises  to  serve  for  a  certain  time,  are  never  in  prac- 
tice qualified  by  an  express  exception  of  the  death  of 
the  party;  and  therefore,  in  such  cases,  the  contract 
is  in  terms  broken  if  the  promisor  dies  before  fuliil- 
ment.  Yet  it  was  very  early  determined,  that  if  the 
performance  is  personal  the  executors  are  not  liable." 
*Hyde  v.  Dean  of  Windsor  (<).  See  2  Williams  [*225] 
on  Executors,  1560,  where  a  very  apt  illustration  is 
given.  "Thus,"  says  the  learned  author,  "if  an  author 
undertakes  to  compose  a  work,  and  dies  before  complet- 
ing it,  his  executors  are  discharged  from  this  contract; 
for  the  undertaking  is  merely  personal  in  its  nature,  and 
by  the  intervention  of  the  contractor's  death  has  become 
impossible  to  be  performed."  For  this,  he  cites  a  dic- 
tum o£  Lord  Lyndhurst  in  Marshall  v.  Broadhurst  (u), 
and  a  case  mentioned  by  Patteson,  J.,  in  Wentworth  v. 
Cook  (x).  In  Hale  v.  Wright  (y),  Crompton,  J.,  in  his 
judgment,  puts  another  case.  "  Where  a  contract  de- 
pends upon  personal  skill,  and  the  act  of  God  renders 
it  impossible;  as,  for  instance,  in  the  case  of  a  painter 
employed  to  paint  a  picture,  who  ia  struck  blind,  it  may 
be  that  the  performance  might  be  excused."  It  seems 
that  in  those  cases  the  only  ground  on  which  the  parties 


See  22  Vict.  c.  4,  s.  63. 

32;l.  J.,  Q.  B.  167;  3B.  &S.  826.     BeesisoStubbs  v.  Soly- 
weil  Railway  Co.,  post,  p.  228. 
(t)  Cro.  Eliz.  552. 
(m)  1  Tyrw.  349. 

10  A.  &  E.  45;  8  L.  J.,  Q.  B.  230. 
E.,  B.  &  E.  746;  27  L.  J.,  Q.  B.  345.  \ 
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Taylor  v.  or  their  executors  can  be  excused  from  the  consequences 
Caldwell.  of  the  breach  of  contract  is,  that  from  the  nature  of  the 
contract  there  is  an  implied  condition  of  the  continued 
existence  of  the  life  of  the  contractor;  and  perhaps,  in 
the  case  of  the  painter,  of  his  eyesight.  In  the  instance 
just  given  the  person,  the  continued  existence  of  whose 
life  is  necessary  to  the  fulfilment  of  the  contract,  is  him- 
self the  contractor  ;  but  that  does  not  seem  in  itself  to 
be  necessary  to  the  application  of  the  principle,  as  is 
illustrated  by  the  following  example  :  In  the  ordinary 
form  of  an  apprentice  deed,  the  apprentice  binds  him- 
self in  unqualified  terms  to  serve  until  the  full  end  and 
term  of  seven  years  be  fully  complete  and  ended,  during 
which  term  it  is  covenanted  that  the  apprentice  his  mas- 
ter faithfully  shall  serve  ;  and  the  father  of  the  appren- 
tice, in  equally  unqualified  terms,  binds  himself  for 
the  performance  by  the  apprentice  of  all  and  every 
[*226]  *covenant  on  his  part  (see  the  form  2  Chitty  on 
Pleading,  342).  It  is  undeniable  that  if  the  apprentice 
dies  within  the  seven  years,  the  covenant  of  the  father 
that  he  shall  perform  his  covenant  to  serve  for  seven 
years  is  not  fulfilled,  yet  surely  it  cannot  be  that  an  ac- 
tion would  lie  against  the  father.  Yet  the  only  reason 
why  it  would  not  is  that  he  is  excused  because  of  the 
apprentice's  death  (z).  These  are  instances  where  the 
implied  condition  is  of  the  life  of  a  human  being,  but 
there  are  others,  "in  which  the  same  implication  is 
made  as  to  continued  existence  of  a  thing."  His  lord- 
ship gave  several  examples  ;  and  added,  "  The  principle 
seems  to  us  to  be,  that,  in  contracts  in  which  the  per- 
formance depends  on  the  continued  existence  of  a  given 
perspn  or  thing,  a  condition  is  implied  that  the  impos- 
sibility arising  from  the  perishing  of  the  person  or  thing 
shall  excuse  the  performance.  In  none  of  the  cases  is 
the  promise  in  words  other  than  positive,  nor  is  there 
any  express  stipulation  that  the  destruction  of  the  per- 
son or  thing  shall  excuse  the  performance,  but  that  ex- 
case  is  by  law  implied ;  because,  from  the  nature  of  the 
contract,  it  is  apparent  that  the  parties  contracted  on 
the  basis  of  the  continued  existence  of  the  particular 
person  or  chattel." 
■Wages.  Where  the  death  of  the  servant  prevents  his  perform - 

ing  his  part  of  the  contract,  and  completing  the  period 
of  service  agreed  upon,  his  representatives  can  recover 

{z}  See  Boast  v.  Firth,  38  L.  J.,  C.  P.  1 ;  L.  E.,  4  C.  P.  1 ;  ante, 
p.  132 ;  where,  upon  the  principle  of  Taylor  v.  Caldwell,  perma^ 
nent  illness  of  an  apprentice  was  held  to  be  a  good  answer  to  an 
action  of  covenant  on  the  apprenticeship  deed. 
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nothing  for  the  broken  period  of  service,  unless  there 
exist  a  custom,  in  the  particular  occupation  in  which 
the  servant  was  engaged,  to  support  the  claim  to 
wages  for  such  service,  as  is  the  case  with  regard  to 
domestic  servants,  or  the  master  of  a  ship  who  is  not  a 
seaman  within  the  rule  of  the  common  law,  that  freight 
is  the  mother  of  wages  (a) 

*Thu8  where  P.,  being  at  Jamaica,  subscribed  [*227]  Cuffa-  v. 
and  delivered  to  C.  the  following  note: — "Ten  days  Powellih). 
after  the  sbip  Governor  Parry,  myself  master,  arrives 
at  Liverpool,  I  promise  to  pay  to  Mr.  T.  Cutter  the 
sum  of  thirty  guineas,  provided  he  proceeds,  continues 
and  does  his  duty  as  second  mate  in  the  said  ship  from 
hence  to  the  port  of  Liverpool."  C  went  on  board 
and  did  his  duty  from  31st  July  to  20th  September, 
when  he  died  before  the  ship  reached  Liverpool.  His 
representative  .brought  an  action  for  his  wages  for  the 
period  during  which  he  had  served,  but  it  was  held 
that,  C.  not  having  completed  the  voyage,  his  repre- 
sentative could  not  recover  any  wages.  And  Ashhurst, 
J.,  said, — "Here  the  intestate  was  by  the  terms  of  his 
contract  to  perform  a  given  duty  before  he  could  call 
upon  the  defendant  to  pay  him  anything:  it  was  a  con- 
dition precedent,  without  performing  which  the  defend- 
ant is  not  liable.  And  that  seems  to  me  to  conclude  the 
question;  the  intestate  did  not  perform  the  contract  on 
his  part;  he  was  not  indeed  to  blame  for  not  doing  it; 
but  still,  as  this  was  a  condition  precedent,  and  he  did 
not  perform  it,  his  representative  is  not  entitled  to 
recover."  And  Lawrence;  J.,  added, — "With  regard 
to  the  common  case  of  a  hired  servant,  to  which  this 
has  been  compared,  such  a  servant,  though  hired  in  a 
general  way,  is  considered  to  be  hired  with  reference 
to  the  general  understanding  upon  the  subject  that  the 
servant  shall  be  entitled  to  his  wages  for  the  time  he 
serves,  though  he  do  not  continue  in  the  service  during 
the  whole  year.     So,  if  the  plaintiff  in  this  case  could 

(a)  Sawkins  v.  Twizell,  8  E.  &  B.  883.  That  rule  is  altered 
now,  and  seamen's  wages  are  not  •  dependent  on  the  earning  of 
freight,  17  &  18  Vict.  c.  104,  s.  18S. 

(6)  Outtei  v.  Powea,  6  T.  E.  320;  2  Smith's  L.  C.  1;  see  also 
the  case  of  Hollingsworth  v.  Palmer,  4  Exc.  267,  where  a  similar 
question  arose,  but  it  became  unnecessary  to  decide  it.  The  sea- 
man, or  his  representative,  under  similar  circumstances  now 
would  recover  wages,  17  &  18  Vict.  c.  104,  ss.  184,  185,  &c.  See 
also  Appleby  v.  Meyers,  36  L.  J.,  C.  P.  331,  reversing  S.  C.  35  L. 
J. ,  C.  P.  295,  where  the  plaintiff  who  contracted  to  erect  certain 
machinery  was  held  not  entitled  to  recover  for  part  which  was 
bumf  down  before  the  whole  was  completed.  ' 
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have  proved  any  usage  that  persons  in  the  situation  of 
this  mate  are  entitled  to  wages  in  proportion  to  the 
time  they  served,  the  plaintiff  might  have  recovered 
according  to  that  usage.  But  if  this  is  to  depend 
[*228]  *altogether  upon  the  terms  of  the  contract  itself, 
she  cannot  recover  anything"  (c). 
Stuhbs  V.  In  a  case  (d),  however,  in  which  an  engineer  was 

Holywell  appointed  to  construct  certain  works  which  it  was  cal- 
Bailway  Co.  collated  would  occupy  fifteen  months,  and  was  to  be 
paid  for  his  services  during  that  period  500?.,  by  equal 
quarterly  payments,  and  shortly  after  the  end  of  the 
third  quarter  he  died,  two  quarterly  payments  then  re- 
maining unpaid;  it  was  held  that,  although  his  death 
put  an  end  to  the  contract  for  the  future  (e),  it  did 
not  divest  the  right  of  action  for  the  two  quarterly 
payments,  and  his  administrator  was  entitled  to  recover 
them,  and  not  merely  upon  a  quantum  meruit  for  the 
am.ount  of  work  actually  done. 


Food. 
Formerly 
omission  to 
supply  food 
was  merely 
breach  of 
contract. 
Except  in 
case  of  ser- 
vant of  ten- 
der years. 


Of  the  Master's  Duty  to  Supply  Food  and  Medicine 
TO  the  Servant. — Stat.  14  &  15  Vict.  c.  11 ;  24  & 
25  Vicr.  0.  100,  s.  26. 

The  duty  of  a  master  or  mistress  to  supply  food  and 
other  necessaries  to  their  servants,  arises  solely  from  a 
contract,  either  express  or  implied,  on  their  part  to  do 
BO.  And  the  omission  to  perform  this  duty  was  for- 
merly merely  a  breach  of  contract,  for  which  they  were 
civilly,  but  not  criminally,  liable,  except  in  the  case  of 
a  servant  of  tender  years  (/  }.  But  at  a  meeting  of  all 
the  judges  (except  Lord  Kenyon  and  Booke,  J.),  held 
25th  February,  1802,  the  general  opinion  was,  that  it  was 
an  indictable  offence  as  a  misdemeanor  to  refuse  or  neg- 
lect to  provide  sufficient  food,  bedding,  &c.,  to  any  in- 
fant of  tender  years  unable  to  provide  for  and  take  care 
of  itself  (whether  such  infant  were  child,  apprentice  or 
[*229]  servant),  whom  a  m,an  was  ^obliged  by  duty  or  con- 
tract to  provide  for,  so  as  thereby  to  injure  its  health  (g). 

(c)  In  Bray  v.  Finch,  26  L.  J.,  Exc.  91,  which  -was  an  action 
hy  the  administrator  of  a  person  who  had  been  many  yeajs  ser- 
vant to  the  keeper  of  a  private  lunatic  asylum,  and  left  his  wages 
in  his  master's  hands,  the  court  refused  an  order  for  the  produc- 
tion of  defendant's  hooks,  under  sect.  50  of  the  Common  Law 
Procedure  Act,  1854. 

(d)  Stybbs  V.  Holywell  Bailway  Co.,  36  L.  J.,  Exc.  166.  See 
Taylor  v  Laird ;  Button  v.  Thompson,  ante,  p.  223. 

(e)  See  Taylor  v.  Caldwell,  ante,  p.  224. 
(/)  B.  V.  Bidley,  2  Camp.  650. 

(g)  See  Friend's  case,  Russ.  &  Ey.  C.  C.  22.     If,  however,  a  mis- 
tress culpably  neglects  to  supply  proper  food  and  lodging  to  her 
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A  married  -woman,  however,  cannot  be  convicted  of  B.  v.  Saun- 
a  misdemeanor  in  neglecting  to  supply  even  an  infant  ders. 
servant  with  proper  food,  unless  it  be  shown  that  her 
husband  supplied  her  with  food  to  give  the  child,  and 
she  wilfully  neglected  to  give  it.  The  omission  to  pro- 
vide food  is  the  omission  of  the  husband,  the  wife  being 
in  the  nature  of  a  servant  to  the  husband  {h). 

In  the  case  of  the  Sloanes,  who  were  indicted  in  Feb-  Sloanes'  case. 
ruary,  1851,  upon  a  charge  of  starving  and  otherwise 
ill-treating  their  servant-girl,  who  was  sixteen  years 
old,  the  learned  judges  (i)  who,tried  the  case  consider- 
ing that  she  was  not  of  tender  years,  that  part  of  the 
charge  was  abandoned  (k). 

In  consequence  of  the  great  scandal  caused  by  the  14  &  15  Vict. 
Sloanes'  case,  the    statute  14  &  15  Vict.   c.   11  was  "^^  ^^■ 
passed  (l).     That  Act  was   partly  repealed   in  1861,  ^^^^''l^^' 
when  the  statutes  relating  to  criminal  law  were  con-  i^gi).cting  to 
solidated  (m).     But  its  provisions  were,   at  the  same  supply  neces- 
time,  substantially  re-enacted  by  24  &  25  Vict.  c.  100,  sary  food  to 
s.  26  (n),  whereby  it  is  made  a  misdemeanor  for  any  apprentices 
person  legally  liable  to  provide  apprentices  or  servants  ^j.  ^oing    ' 
with  necessary  food,  clothing  or  lodging,  wilfully  or  bodily  harm 
without  lawful  excuse  to  omit  to  do  so;  or  unlawfully  to  them, 
and  maliciously  to  do  or  cause  to  be  done  any  bodily  S^p-^J  "^  ^ 
harm  to  any  such  apprentice  or  servant,  *so  ]|*230]  meaner 
that  the  life  of  such  apprentice  or  servant  shall  be  en- 
dangered or  the  health  permanently  injured. 

And  by  s.  73  (o)  guardians  and  overseers  may  be  re-  Costs  of  pros- 
quired,  and  the  clerk  of  the  guardians  bound  over  to  ecution. 
prosecute:  and  provision  is  also  made  for  the  costs  of 
the  prosecution  (p). 

servant  at  a  time  when  the  servant  is  reduced  to  such  an  enfeebled 
state  of  body  or  mind  as  to  be  helpless,  and  unable  to  take  care 
of  herself,  or  is  so  under  the  dominion  and  restraint  of  her  mis- 
tress as  to  be  unable  to  withdraw  herself  from  her  control,  and 
the  death  of  the  servant  is  caused  or  accelerated  by  such  neg- 
lect, the  mistress  is  liable  to  be  convicted  of  manslaughter.  E. 
V.  Smith,  34  L.  J,.  M.  C.  153;  10  Cox,  Cr.  C.  82. 

(h)  B.  v.  Saunders,  7  C.  &  P.  277. 

(i)  Coleridge  and  Cresswell,  JJ. 

(it)  The  defendants  pleaded  guilty  to  the  charge  of  assaulting, 
&c.  the  servant,  and  were  punished  for  that. 

II)  Post,  Appendix, 
m)  24  &  25  Vict.  c.  95. 
n)  See  sects.  26,  73,  at  length  in  the  Appendix,  post, 
o)  See  sects.  29,  73,  at  length  in  the  Appendix,  post, 
p)  The  act  also  provides  in  the  subsequent  sections  for  the 
keeping  of  a  register  and  periodical  visitation,  by  the  guardians 
or  overseers,  of  all  young  persons  hired  or  apprenticed  from  any 
workhouse  or  union.     See  the  act  printed  at  length  in  the  Ap- 
pendix. 
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Mi'dicine.  A  master  is  legally  bound  to  provide  medical  attend- 

Master  is  not  ance  for  an  apprentice  {q),  but  not  for  a  servant,  in 
''■H^"'^  ^P''°'  case  of  illness  or  accident  (r).  Lord  Kenyon,  indeed, 
attend^ance^  vras  of  opinion  (s)  (and  it  was  said  by  Lord  Alvau- 
for  servants,  ley  {t),  that  he  had  reason  to  believe  that  that  was  not 
a  hasty  opinion,  but  formed  upon  reflection)  that  a 
master  was  obliged  to  provide  for  his  servant  in  sick- 
ness and  in  health;  and  that  he,  therefore,  was  liable 
for  medicines  furnished  to  his  servant  while  in  his  ser- 
vice. Not  that  his  servant  was  at  liberty  to  go  abroad 
and  contract  debts  for  medicines,  but  that  whilst  Tie 
was  under  his  master^s  roof  the  master  was  under  a 
legal  as  well  as  a  moral  obligation  to  provide  the  neces- 
sary medicines,  and  to  pay  for  such  as  were  adminis- 
tered to  his  servant  under  such  circumstances.  And 
Lord  Eldon  (u)  seemed  disposed  to  follow  Lord  Ken- 
yon's  opinion.  But  subsequent  decisions  have  laid 
down  a  different  doctrine,  and  it  may  now  be  consid- 
dered  as  established  law  that  a  master  is  not  hound  to 
provide  medical  advice  for  his  servants,  and  that  it 
makes  no  difference  whether  [or  not  the  servant  be  liv- 
ing under  his  master's  roof.  The  first  formal  decision 
Wennall  v.  [*231]  upon  this  point  was  made  in  the  case  *of  Wen- 
nail  V.  Adney  {x),  which  was  an  action  by  a  surgeon 
to  recover  the  amount  of  his  bill  for  medical  attendance 
upon  a  servant  of  the  defendant,  who  had  his  arm 
broken  while  driving  defendant's  team,  and  who  had 
been  hired  by  the  defendant  at  the  yearly  wages  of  3Z. 
10s.  and  victuals.  The  defendant  had  made  no  express 
promise  to  pay  the  plaintiff,  and  it  was  held  that  there 
was  no  implied  promise  on  his  part  to  do  so;  and  there- 
fore the  plaintiff  was  nonsuited,  and  the  nonsuit  was 
afterwards  held  right  by  the  Court  of  Common  Pleas. 
In  giving  judgment.  Lord  Alvanley,  C.  J.,  after  stating 
his  concurrence  with  the  learned  Judge  who  tried  the 
case,  in  thinking  the  defendant  not  liable,  said  that. 


B.  V.  Smith,  8  C.  &  P.  153. 

The  case  of  seamen  on  board  a  ship  is  peculiar,  and  is  pro- 
vided for  by  statute  17  &  18  Vict.  c.  104,  s.  234.     See  Couch  v. 
Steel,  3  E.  &  B.  402.     And  as  to  that  case  see  Atkinson  v.  New- 
castle, &c.  Water  Co.,  46  L.  J.,  C.  L.  775;  L.  E.,  2  Exc.  Div.  441. 
(s)  Searman  v.  Castell,  1  Esp.  270. 
it)  JnWennall  v.  Adney,  3  B.  &  P.  252. 
iu)  Simmons  v.  Wilmott,  3  Esp.  93. 

(x)  3  B.  &  P.  247.  Lord  Mansfield  had  indeed  at  Nisi  Priita 
held  that  a  master  was  not  legally  bound  to  repay  the  parish  for 
the  cure  of  his  servant,  Newby  v.  Wiltshire,  2  Esp.  739;  4  Doug. 
284.  But  the  case  in  the  text  is  the  first  decision  in  banc,  upon 
the  subject. 
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"previous  to  the  case  of  Scarman  v.  Castell,  there  is 
no  authority  in  the  law  of  England  to  be  found  which 
warrants  the  position  contended  for  on  the  part  of  the 
plaintiff.  I  have  no  doubt  whatever  that  parish  officers  Parish  liable, 
are  bound  to  assist  where  such  accidents  as  these  take 
place:  and  that  the  law  will  so  far  raise  an  implied 
contract  against  them  as  to  enable  any  person  who  af- 
fords that  immediate  assistance  which  the  necessity  of 
the  case  usually  requires  to  recover  against  them  the 
amount  of  money  expended."  And  Heath,  J.,  observed, 
"  I  believe  that  the  humanity  of  Lord  Kenyon  misled 
him  .when  he  adopted  the  doctrine  upon  which  he  de- 
cided the  case  of  Scarman  v.  Castell.  Probably,  at  the 
moment,  it  occurred  to  him  that  if  the  master  was  not 
bound  to  provide  medical  assistance  for  his  servant,  the 
latter  would  be  left  wholly  destitute:  but  I  am  per- 
fectly sure  it  is  more  for  the  advantage  of  servants  that 
the  legal  claim  for  such  assistance  should  be  against 
the  parish  offixier  rather  than  against  their  masters,  for 
the  situation  of  many  masters  who  are  obliged  to  keep 
servants  is  not  such  as  to  enable  them  to  afford  suf- 
ficient assistance  in  cases  of  serious  illness."  And 
Eooke,  J.,  added,  "It  must  be  left  to  the  humanity  of 
every  master  *to  decide  whether  he  will  assist  [*232] 
his  servant  according  to  his  capacity  or  not." 

Since  the  case  of  Wennall  v.  Adney,  it  has  never,  it  Master  may 
is  believed,  been   seriously  contended  that  any  legal  render  Hm- 

liabilitv  exists  on  the  part  of  the  master  to  supply  med-  ?^}^  liable  by 

•  liis  concL'u.C't 

ical  assistance  for  his  servants,  but  in  the  few  cases 

which  have  happened  at  Nisi  Prius  it  has  usually  been 
contended,  on  the  part  of  the  plaintiff,  that  the  master 
has  by  his  conduct  rendered  himself  liable,  either  by 
calling  in  his  own  usual  medical  attendant,  or  by  re- 
cognising the  employment  of  the  medical  man  called 
in  by  the  servant.  Therefore  (y),  in  an  action  for  the  Cooper  r. 
amount  of  a  surgeon's  bill,  which  contained  a  charge  of  Phillips. 
7s.  6d.  for  attending  a  servant  of  the  defendant  named 
Read,  who  had  hurt  her  ankle  in  getting  over  a  gate; 
and  also  a  charge  of  121.  for  attending  one  Parry,  who 
had  acted  as  wet-nurse  to  two  of  the  defendant's  child- 
ren; the  defendant  was  held  not  liable  to  pay  the 
former  charge,  as  the  plaintiff  was  not  the  regular 
medical  attendant  of  the  family,  and  had  been  em- 
ployed by  Eead  without  the  knowledge  of  her  master 
or  mistress.     But  the  latter  charge  the  defendant  was 

(y)  Cooper  v.  Phillips,  4  C.  &  P.  581:  and  see  Sellen  v.  Norman, 
4  C.  &  P.  80. 
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held  liable  to  pay:  as  it  appeared  that  Parry's  illness 
arose  from  suckling  the  defendant's  youngest  child, 
and  his  wife  knew  of  the  plaintiff's  attendance  but  did 
not  express  any  disapprobation  of  it;  although  it  also 
appeared  that  the  defendant  did  not  know  the  plaintiff, 
and  had  sent  the  surgeon  who  regularly  attended  his 
family  to  see  Parry,  and  had  also  sent  her  10s.  to  pay  for 
medicines.  Mr.  Justice  Taunton  considering  that  his  do- 
ing so  showed  that  he  considered  himself  liable  to  take 
care  of  her  in  that  illness,  and  that  it  must  be  taken  that 
the  wife  had  the  general  superintendence  of  the  house. 
Query,     -  It  is  believed,  however,  that  no  case  has  yet  occurred 

whether  in  -nrjiicli  the  question  has  arisen  in  an  action  by  a  ser- 
master^who^  vaw^  against  his  master,  who  had  agreed  to  supply  the 
ed  to  supply  servant  with  necessary  food,  whether  the  master  in  such 
necessary  [*233]  case  is  *bound  by  his  contract  to  furnish  physic 
food,  is  liable  to  the  servant  in  case  of  illness.  But  when  the  ques- 
m  di^me  in  ^'^'"^  ®^^^^  arise,  the  decision  of  it  must  depend  upon 
case  of  Ul-  *^^  exact  nature  of  the  contract  entered  into.  Some- 
ness.  times  a  master  engages  to  supply  his   servant  with 

necessary  victuals,  and  it  may  be  argued  that  neces- 
sary victuals  mean  such  victuals  as  may  suit  the  state 
of  health  or  infirmity  in  which  the  servant  happens  to 
be;  as  if  a  servant  be  in  need  of  wine  or  victuals  of 
that  description  which  are  given  by  way  of  medicine  (z). 
Parish  liable.  I^^  ^^  event  of  illness  or  accident,  however,  happen- 
ing to  a  pauper,  the  parish  in  which  it  takes  place  is 
bound  to  provide  the  necessary  medical  advice  and  as- 
sistance (a).  And  an  overseer  neglecting  to  provide 
medical  assistance  when  required  to  a  pauper  labouring 
under  dangerous  illness  is  indictable,  although  such  pau- 
per is  not  in  the  parish  workhouse,  nor  had  previously 
to  his  illness  received  or  stood  in  need  of  parish  re- 
lief (&). 

(z)  See  per  Lord  Alvanley  in  Wennall  v.  Adney,  3  B.  &  P.  247. 

(a)  Wennall  v.  Adney,  ante,  p.  231  ;  Simmons  v.  Wilmot,  3  Esp. 
91 ;  and  see  Wailing  v.  Walters,  1  C.  &  P.  132,  as  to  deputy  over- 
seer's liability.  And  the  parish  cannot  recover  the  expenses 
from  the  master,  Newby  v.  Wiltshire,  2  Esp.  739  ;  4  Dougl.  284  ; 
nor  from  the  parish  where  the  pauper  was  settled,  AtJcinsy.  Ban- 
well,  2  East,  505  ;  Gent  v.  Tompkins,  5  B.  &  C,  746,  note  ;  nor 
may  a  pauper,  who  has  met  with  an  accident,  be  removed  to  the 
place  of  his  settlement  during  his  illness,  E.  v.  Bwry  St.  Edmunds, 
10  East,  25  ;  B.  v.  Ludlow,  4  B.  &  Aid.  660  ;  Tomlinson  v.  Benta^l, 
5  B.  &  C.  738  ;  Paynter  v.  Williams,  1  C.  &  M.  810.  But  where 
a  servant,  having  met  with  an  accident,  was  carried  to  the  near- 
est house,  which  was  in  the  next  parish,  that  parish  was  held  lia- 
ble, Lamb  v.  Bunce,  4  M.  &  S.  275,  until  an  order  of  removal 
made,  B.  v.  Oldland,  4  A.  &  E.  929. 

(6)  B.  V.  Warren,  Euss.  &  E.  C.  C.  48,  n. 
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Of  the  Master's  Duty  to  Indemnify  the  Servant  from 
THE  Consequences  of  obeying  his  Oedeks,  and  herein 
OF  THE  Master's  Liability  fob  Injuriks  to  Servant. 

It  is  also  the  duty  of  a  master  to  indemnify  his  ser-  "When  master 
vant  from  the  consequences  of  doing,  in  obedience  to  is  liable  to 
his  master's  orders,  any  act  pursuant  to  orders  which  indemnify 
he  was  bound  to  *obey  ;  or  any  act  which  was  [*234]  conlequenc^s 
either  lawful  in  itself,  or  which,  not  being  in  itself  un-  of  obeying 
lawful,  might  have  been  either  lawful  or  unlawful,  but  his  com- 
which  the  servant  was  induced  by  the  conduct  of  his  J^^-nds. 
master  to  believe  to  be  lawful,  as  the  rule  that  one 
wrongdoer  cannot  sue    another   for   contribution  (c) 
would  not  apply  in  such  cases  (d). 

Thus,  if  a  servant,  in  obedience  to  the  command  of 
his  master,  commit  a  trespass  upon  the  property  of 
another,  not  knowing  that  he  is  doing  any  injury,  he 
is  nevertheless  answerable  for  the  tort  as  well  as  his 
master  to  the  party  injured  ;  yet  he  is  entitled  to  an 
action  against  his  master  for  the  damages  he  may  suf-  ^ 
fer,  although  the  master  also  was  ignorant  that  the  act 
committed  was  unlawful,  because  he  is  deemed  the 
principal  offender. 

In  respect  to  offences  in  which  is  involved  any  moral 
delinquency  or  turpitude,  all  parties  are  deemed  equally 
guilty,  and  courts  will  not  inquire  into  their  relative 
guilt.  But  where  the  offence  is  merely  malum  prohibi- 
tum, and  is  in  no  respect  immoral,  it  is  not  against  the 
policy  of  the  law  to  inquire  into  the  relative  delinquency 
of  the  parties  and  to  administer  justice  between  them, 
although  both  parties  are  wrongdoers  (e). 

Where  the  defendant  employed  the  plaintiff,  who  Dixon  v. 
was  a  brickmaker,  to  make  bricks  with  E.'s  trademark,  i'awcus. 
and  R.  filed  a  biU  in  chancery  against  the  plaintiff' 

(e)  Merryweather  v.  Nixon,  8  T.  E.  186. 

(d)  Southern  v.  Sow,  Bridgman's  Kep.  126  ;  Cro.  Jac.  468  ; 
Adamson  v.  Jarvis,  4  Bing.  66  ;  Belts  v.  Gibbons,  2  A.  &  E.  57  ; 
Toplis  V.  Qrane,  5  Bing.  N.  C.  650  ;  Collins  v.  Evans,  5  Q.  &  B. 
830  ;  Bowlings  v.  Bell,  1  C.  B.  951 ;  Smith's  Merc.  Law,  115  ; 
Story  on  Agency,  sect.  339  ;  see  OMlders  v.  Wooler,  29  L.  J. ,  Q. 
B.  12 J  ;  Dugdale  v.  Lovering,  44  L.  J.,  C.  P.  197.  And  see  also 
the  following  cases,  in  which  the  question  has  been  whether  an 
action  for  money  paid  would  lie  by  a  person  employed  against 
his  employer  :  Britain  v.  Lloyd,  14  A.  &  "W.  762  ;  Bayliffe  v. 
BuUerworih,  1  Exc.  425  ;  Bayley  v.  Wilkins,  7  C.  B.  886  ;  West- 
rop  V.  Solomons,  8  C.  B.  345  ;  Lewis  v.  Campbell,  ib.  541.  As  to 
costs  see  Gerrard  v.  Cottrell,  10  Q.  B.  679. 

(e)  See  LoweU  v.  Boston  and  Lowell  Railroad  Corporation,  23 
Pick.  33. 

(267) 


206 


THE  DUTIES  OF  THE  MASTER  TO  THE  SERVANT. 


which  he  compromised,  it  was  held  that  he  might  re- 
cover from  the  defendant  the   costs  of   the  chancery 
8mt(/). 
When  not.  L*235]  *But  it  is  conceived  that  a  master  is  not  bound 

to  indemnify  his  servant  from  the  consequences  of  an 
act  which  is  malum  in  se,  or  which  the  servant  knew  to 
be  unlawful,  although  done  by  him  in  obedience  to  his 
master's  orders,  as  the  servant  was  not  bound  to  obey 
his  master's  orders  in  such  case ;  and  the  master  is 
only  bound  to  indemnify  an  innocent  agent.  And  a 
master  is  not  bound  to  indemnify  his  servant  from 
damage  arising  in  consequence  of  his  acting  contrary 
to  his  master's  order  :  as  if  a  servant  entrusted  to  sell, 
and  expressly  ordered  not  to  warrant,  does  warrant, 
and  suffers  damage  in  consequence  (g). 

Accordingly  a  boy  of  fifteen  who  by  the  rules  of  a 
railway  company  was  not  allowed  to  drive,  but  on  one 
occasion,  by  the  orders  of  a  foreman,  drove  a  vanload 
of  fish  to  market  and  got  thrown  from  his  seat  and 
seriously  injured,  was  held  to  have  been  rightly  non- 
suited in  an  action  against  the  company,  as  by  the  rules 
he  was  forbidden  to  drive,  and  he  knew  that  (h). 

And  it  by  no  means  follows  that  where  there  is  a  duty 
cast  on  the  master  by  the  law  that  that  duty  can  be 
transformed  into  a  matter  of  contract ;  a  man  may  ex- 
pressly contract  to  do  his  duty,  but  the  law  will  not 
imply  a  contract  to  do  it. 

Where,  therefore,  an  administratrix  sued  under  9  & 
Baxendale.  10  Vict.  c.  93,  alleging  in  her  declaration  that  the  de- 
ceased entered  the  defendant's  service  as  porter,  on  the 
the  terms  that  the  defendants  would  take  due  and 
ordinary  care  not  to  expose  him  to  extraordinary  danger 
and  risk  in  the  course  of  such  employment,  and  that  he 
was  from  want  of  such  care  exposed  to  extraordinary 
danger  and  risk,  and  killed,  but  did  not  give  any  evi- 
dence of  an  express  contract  on  such  terms,  she  was 
nonsuited,  and  the  nonsuit  was  upheld  by  the  Court  of 
Exchequer,  Martin,  B.,  observing,  that  he  had  on 
several  occasions  nonsuited  plaintiffs  in  such  cases  (i). 

[*236]  *And  inasmuch  as  a  servant,  when  he  engages 
to  serve  a  master,  impliedly  undertakes  as  between  him- 
self and  his  master  to  run  all  the  ordinary  risk  (fc)  of 


Not  if  ser- 
vant act  con- 
trary to 
orders. 


Bunker  v. 
Midland 
Railway  Co. 


Implied  dnty 
cannot  be 
sued  on  as 
implied 
contract. 


(f)  Dixon  v.  Fawcus,  30  L.  J.,  Q.  B.  137. 

Iff)  See  per  Houghton,  J.,  in  Southern  v.  Sow,  Cro.  Jac.  471 ; 
see  Grylls  v.  Davies,  3  B.  &  Ad.  516. 

(h)  Bunker  v.  The  Midland  Bailimy  Co.,  47  L.  T.,  N.  S.  476. 
hi)  Biley  v.  Baxendale,  30  L.  J.,  Exc.  87. 
(k)  In  Mansfield  v.  Baddeley,  34  L.  T.,  N.  S.  696,  where  tl.j 
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the  service  (including  the  risk  of  negligence  on  the  Nor  for 
part  of  a  fellow-servant  when  he  is  acting  in  the  dis-  injuries  in 
charge  of  his  duty  as  servant  of  him  who  is  the  com-  "'"dinary  dis- 
mon  master  of  both),  the  master  is  not  in  general  bound  servant''s 
to  indemnify  him  against  the  consequences  of  injuries  duty, 
sustained  in  the  ordinary  discharge  of  the  duties  for 
which  he  was  hired  ;  that  is,  at  least,  if  the  master 
provide    competent    fellow-servants,    and    tackle    and 
machinery  reasonably  proper  and  adapted  to  the  work 
in   hand.     This  principle   has,  during  the  last  forty- 
five  years,  and  especially  since  the  first  edition  of  this 
work  was  published,  then  discussed  and  applied  in  a 
great  number  of  cases  in  England,  Scotland,  Ireland 
and  America  ;  and  as  it  is  one  of  considerable  import- 
ance and  extensive  application,  it  will  be  desirable  to 
state  some  of  these  cases  at  greater  length  than  would 
otherwise  have  been  thought  necessary.     For  although 
the  general  principle  is  settled,  and  may  now  be  con- 
sidered to  be  substantially  the  same  in  all  the  countries 
just  mentioned  (I),  the  application  of  it  to  the  circum- 
stances of  particular  cases  will  probably  yet  give  rise 
to  considerable  litigation  and  dispute.     And  as  we  shall 
shortly  see,  the  question  who  are  fellow-workmen,  or 
collaborateurs,  as  it  is  sometimes  expressed,  is  still  un- 
settled (m). 

The  first  case  in  which  the  question  arose  was  Priest-  Priestley  v. 
ley  *v.  Fowler  (n).     The  plaintiff  in  that  case  [*237]  bowler. 

plaintifif,  a  dressmaker  in  the  employ  of  defendant,  was  asked  to 
go  into  the  kitchen,  and  was  there  bitten  by  a  savage  dog  which 
was  usually  tied  up,  but  on  this  occasion  was  loose,  it  was  held 
that  the  master  was  liable,  as  the  risk  was  not  an  ordinary  risk 
incidental  to  the  service.  But  in  America  it  has  been  held  that 
an  injury  to  a  pointsman  from  use  of  worn-out  rail  was  an  ordin- 
ary risk.    Michigan,  t&c.  Railway  Co.  v.  AvMin,  40  Mich.  Rep.  247. 

[1)  There  was  supposed  to  be  a  difference  in  the  law  upon  this 
subject  in  Scotland,  prior  to  Barionshill  Company  v.  Eeid,  in  Dom. 
Proc.  post,  p.  251. 

(m)  The  Employers'  Liability  Act,  1880,  38  &  39  Vict.  c.  90, 
is  considered  hereafter, 

(n)  3  M.  &  W.  1  :  see  Winterhoftom  v.  Wright,  10  M.  &  W.  109; 
Brovm  v.  Malletl,  5  C.  B.  599,  616;  Seymour  v.  3Iaddox,  20  L.  J., 
Q.  B.  327  ;  16  Q.  B.  |326.  Upon  similar  principles  it  has  been 
held  that  a  guest  who  was  injured  in  going  through  a  glass  door, 
could  not  maintain  an  action  against  his  host)  Southeotev.  Stanley, 
25  L.  J.,  Exc.  339  ;  1  H.  &  N.  247.  See  also  Corhy  v.  Hill,  27  L. 
J.,  C.  P.  318 ;  4  C.  B.,  N.  S.  556 ;  Hounsell  v.  Smyth,  29  L.  J.,  C. 
P.  203  ;  7  C.  B.,  N.  S.  73;  Bolch  v.  Smith,  31  L.  J.,  Exc.  201;  7 
H.  &  N.  736 ;  Wilkinson  v.  Fairrie,  32  L.  J.,  Exc.  73 ;  1  H.  &  C. 
633;  Indermaur  v.  Dames,  35  L.  J.,  C.  P.  184;  36  L.  J.,  C.  P. 
181;  IfHarr.  &  Euth.  243;  Qautret  v.  Eperton,  36  L.  J.,  C.  P. 
191 ;  Sullivan  v.  Waters,  14  Ir.  C.  L.  R.  460—467;  Smith  v.  Lon- 
don and  St.  Katherine's  Dock  Co.,  37  L.  J.,  C.  P.  217 ;  L.  R.,  3  C. 
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FriesUey  v.      was  a  servant  of  the  defendant  in  his  trade  of  a  butcher, 
Fowler.  and  the  defendant  desired  him  to  go  with  certain  goods 

of  the  defendant,  in  a  van  belonging  to  the  defendant, 
and  conducted  by  another  servant.  The  plaintiff  ac- 
cordingly went,  but  the  van,  being  overloaded,  broke 
down,  and  the  plaintiff,  who  was  riding  on  it,  was 
thrown  off  and  his  thigh  broken.  It  did  not  appear 
whether  the  defendant  knew  of  the  defects  in,  or  over- 
loading of,  the  van  ;  the  court,  therefore,  was  not  called 
upon  in  that  case  (o)  to  decide  how  far  such  knowledge 
on  his  part  of  a  defect,  unknown  to  the  servant,  would 
make  him  liable.  But,  under  the  circumstances,  he  was 
held  not  liable.  Lord  Abinger,  C.  B.,  saying,  "  If  the 
master  be  liable  to  the  servant  in  this  action,  the  prin- 
ciple of  that  liability  will  be  found  to  carry  us  to  an 
alarming  extent.  He  who  is  responsible  by  his  general 
duty,  or  by  the  terms  of  his  contract,  for  all  the  con- 
sequences of  negligence  in  a  matter  in  which  he  is  the 
principal,  is  responsible  for  the  negligence  of  all  his 
inferior  agents.  If  the  owner  of  the  carriage  is  there- 
fore responsible  for  the  sufficiency  of  his  carriage  to 
his  servant,  he  is  responsible  for  the  negligence  of  his 
coachmaker,  or  his  harness -maker,  or  his  coachman. 
The  footman,  therefore,  who  rides  behind  the  carriage, 
may  have  an  action  against  his  master  for  a  defect  in 
[*238]  the  carriage,  owing  to  the  negligence  *of  the 
coachmaker,  or  for  a  defect  in  the  harness,  arising  from 
the  negligence  of  the  harness-maker,  or  for  drunken- 
ness, neglect  or  want  of  skill  in  the  coachman  {p)  ;  nor 
is  there  any  reason  why  the  principle  should  not,  if  ap- 
plicable in  this  class  of  cases,  extend  to  many  others. 
The  master,  for  example,  would  be  liable  to  the  servant 
for  the  negligence  of  the  chambermaid,  for  putting  him 
into  a  damp  bed  ;  for  that  of  the  upholsterer  for  send- 
ing in  a  crazy  bedstead,  whereby  he  was  made  to  fall 
down  while  asleep  and  injure  himself ;  for  the  negli- 
gence of  the  cook  in  not  properly  cleaning  the  copper 
vessels  used  in  the  kitchen  ;  of  the  butcher  in  supply- 
ing the  family  with  meat  of  a  quality  injurious  to  the 

P.  330  ;  Smith  v.  Steele,  44  L.  J.,  Q.  B.  62 ;  Woodley  v.  Metropolitan 
Railway  Co.,  46  L.  J.,  C.  L.  521;  2  Exc.  Div.  384  ;  Waikins  v. 
Great  Western  Railway  Co.,  46  L.  J.,  817 ;  Wliite  v.  France,  46  L. 
J.,  C.  L.  823;  L.  E.,  2  C.  B.  Div.  308  ;  Burehett  v.  JSiclcisson,  50 
L.  J.,  C.  L.  101;  Seaven  v.  Pender,  52  L.  J.,  C.  L.  702;  L.  R., 
11  Q.  B.  Div.  503.  Eeversing  S.  C,  51  L.  J.,  C.  L.  465 ;  L.  E., 
9  Q.  B.  Div.  302. 

ip)  See  cases  infra  on  this  point. 

(p)  See  what  Pollock,  C.  B.,  said  as  to  this  in  Holmes  v.  Clark, 
30  L.  J.,  Exc.  138. 
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health  ;  of  the  builder  for  a  defect  in  the  foundation  of  Priestley  v. 
tho  house,  whereby  it  fell  and  injured  both  the  master  Fowler. 
and  the  servant  by  the  ruins.  The  inconvenience,  not 
to  say  the  absurdity,  of  these  consequences,  afford  a 
sufficient  argument  against  the  application  of  this  prin- 
ciple to  the  present  case.  But,  in  truth,  the  mere  rela- 
tion of  the  master  and  the  servant  never  can  imply  an 
obligation  on  the  part  of  the  master  to  take  more  care 
of  the  servant  than  he  may  reasonably  be  expected  to 
do  of  himself.  He  is  no  doubt  bound  to  provide  for 
the  safety  of  his  servant,  in  the  course  of  his  employ- 
ment, to  the  best  of  his  judgment,  information  and 
belief.  The  servant  is  not  bound  to  risk  his  sp,fety  in 
the  service  of  his  master,  and  may,  if  he  thinks  fit,  de- 
cline any  service  in  which  he  reasonably  apprehends 
injury  to  himself ;  and  in  most  of  the  cases  in  which 
danger  may  be  incurred,  if  not  in  all,  he  is  just  as  likely 
to  be  acquainted  with  the  probability  and  extent  of  it 
as  the  master.  In  that  sort  of  employment  especially, 
which  is  described  in  the  declaration  in  this  case,  the 
plaintiff  must  have  known,  as  well  as  his  master,  and 
probably  better,  whether  the  van  was  sufficient,  whether 
it  was  overloaded,  and  whether  it  was  likely  to  carry 
him  safely.  In  fact,  to  allow  this  sort  *of  [*239] 
action  to  prevail,  would  be  an  encouragement  to  the 
servant  to  omit  that  diligence  and  caution  which  he  is 
in  duty  bound  to  exercise  on  the  behalf  of  his  master, 
to  protect  him  against  the  misconduct  or  negligence  of 
others  who  serve  him,  and  which  diligence  and  caution, 
while  they  protect  the  master,  are  a  much  better  se- 
curity against  any  injury  the  servant  may  sustain  by  the 
negligence  of  others  engaged  under  the  same  master, 
than  any  recourse  against  the  master  for  damages  could 
possibly  afford.  We  are,  therefore,  of  opinion  that  the 
judgment  ought  to  be  arrested." 

The  next  case  occurred  in  America  (3).     Two  persons 

(j)  Farwell  v.  Tlie  Boston  and  Worcester  Railroad  Corporation,  4 
Mete.  Rep.  49  ;  see  Story  on  Ag.  453  e,  note  1.  The  judgment 
is  also  printed  in  3  M'Q.  316.  This  case  has  been  frequently- 
acted  upon  in  America.  See  Brown  v.  Maxwell,  6  Hill's  Rep. 
592  (1844);  Coon  v.  Syracuse  and  Utica  Railroad  Co.,  6  Barbour's 
Rep.  231  (1849);  Hayes  v.  Western  Railroad  Corporation,  3  Cush. 
Rep.  270;  Atbro  v.  Agawam  Canal  Co.,  6  Cush.  Rep.  75  (1850)  ; 
King  v.  Boston  and  Worcester  Railroad  Corporation,  9  Cush.  Rep. 
113  (1851)  ;  Oilshannon  v.  Stony  Brook  Railroad  Corporation,  10 
Cush.  Rep.  228  (1852) ;  Wright  v.  New  York  Central  Railway 
Co.,  11  Smith's  Rep.  562  (1862) ;  Faulkner  v.  Erie  Railway  Co., 
49  Barb.  324  (1867).  But  the  principle  would  not  apply  so  as 
to  prevent  the  wife  of  a  fellow-servant  from  recovering,  Cannon 
V.  Housatonic  Railroad  Co.,  17  Amer.    Rep.   82.     See  also  the 
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Farwell  v.       were  employed  by  the  defendants  in  their  business,  the 
The  Boston     one  as  an  engineer  to  manage  the  engines  and  cars  on 
<md  Worcester  ^^^  road,  the  other  to  manage  the  switches  on  the  rail- 
Corporation.    ^^J-     '^^^  latter,  although  he  was  properly  selected  by 
the  company  as  a  person  of  due  skill  and  reasonable 
diligence,  negligently  put  or  left  a  switch  across  the 
railway,  whereby  the  engine  and  cars  were  thrown  off 
the  line,  and  the  engineer  was  severely  injured.     He 
brought  an   action  for   the    injury  sustained   against 
the  company,  but  it  was  held,  upon  full  argument,  that 
the  action  was  not  maintainable,  but  should  have  been 
[*240j  brought  against  the  wrongdoer  *him8elf  (r). 
Shaw,  C.   J.,  in   delivering  judgment,  went  into   an 
elaborate  examination  of  the  whole  subject,  which  he 
discussed  with  great  ability  (s),  and,  among  other  au- 
thorities, cited,  with  approval,  the  case  of  Priestly  v. 
Fowler. 
Hutchinson  v.      The  next  case  in  England  was  Hutchinson  v.   The 
The  Tori;       York,  Newcastle  and  Berwick  Railway  Company  (t). 
Newcastle  and  ijij^g  nature  of  the  case  sufficiently  appears  from  the 
Railway  Co     judgment  of  Alderson,  B.,  who  said,  "The  question  is 
whether  the  defendants  are  liable  for  the  injury  occa- 
sioned to  one  of  their  own  servants  by  a  collision  while 
he  was  travelling  in  one  of  their  carriages  in  discharge 
of  his  duty  as  their  servant;  in  respect  of  which  in- 
jury they  would  undoubtedly  have  been  liable  if  the 
party  injured  had  been  a  stranger  travelling  as  a  pas- 
senger for  hire.     We  think  that  they  are  not.     This 
case  appears  to  us  to  be  undistinguishable  in  principla 
from  that  of  Priestly  v.  Fowler."     His  lordship  then 

Scotch  case  of  M'Naughton  v.  2'he  Caledonian  Railway  Co.,  19 
Sec.  Ser.  271  ;  3  M'Q.  311 ;  also  reported  28  Law.  T.  376 ;  21 
Sec.  Ser.  160.  See  also  Waller  \.  South  Eastern  Railway  Co.,  32 
L.  J.,  Exc.  205  ;  2  H.  &  C.  102 ;  9  Jur.  N.  S.  501 ;  8  L.  T.,  N.  S. 
325  ;  where  it  was  held  that  the  guard  of  a  passenger  train  and 
the  "ganger"  of  platelayers,  through  whose  negligence  the 
train  ran  off  the  line  and  the  guard  was  injured,  were  fellow- 
servants. 

{r)  It  has  since  been  held  in  America  that  the  fellow-servant 
is  responsible  to  the  sufferer  under  such  circumstances,  Osborne 
V.  Morgan,  130  Mass.  Rep.  102 ;  39  Amer.  Eep.  437,  post,  p.  268, 
overruling  Albro  v.  Jaquith,' i  Gray,  99. 

(s)  See  per  Martin,  B.,  in  Waller  v.  South  Eastern  Railway  Co., 
32  L.  J.,  Exc.  209. 

{t)  5  Exc.  343 ;  19  L.  J.,  Exc.  296.  This  case,  it  will  be  ob- 
served, is  similar  to  the  American  case  laet  cited  in  the  text, 
which  happened  previously  ;  but,  as  none  of  the  American  cases 
were  cited  in  it,  the  judgment  is  of  more  value,  as  showing  the 
concurrent  opinion  of  judges  of  both  countries,  unbiassed  by  each 
other.  See  also  M'Eniry  v.  Waterford  and  Kilkenny  Railway  Co., 
8  Ir.  C.  L.  E.  312. 
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proceeded  to  state  tliat  case ;  to  explain  the  principle  Hutchinson  v. 
upon  which  a  master  is  in  general  liable  for  accidents  The  York, 
resulting  from  the  negligence  or  unskilf ulness  of  his  ^ewcasUe  and 
servant,  and  to  show  that  a  servant  could  not  recover  jj^l^L  Qg 
against  his  master  for  injury  sustained  in  consequence 
of  his  own  unskilfulness  or  negligence.  He  then  con- 
tinued— "The  difficulty  is  as  to  the  principle  applicable 
to  the  case  of  several  servants  employed  by  the  same 
master,  and  an  injury  resulting  to  one  of  them  from 
the  negligence  of  another.  In  such  a  case,  however, 
we  are  of  opinion  that  the  master  is  not  in  general  re- 
sponsible. Put  the  case  of  a  master  employing  A.  and 
B.,  two  of  his  servants,  *to  drive  his  cattle  to  [*241J 
market;  it  is  admitted  if,  by  the  unskilfulness  of  A.,  a 
stranger  is  injured,  the  master  is  responsible;  not  so  if 
A.,  by  his  unskilfulness,  hurts  himself;  he  cannot  treat 
that  as  the  want  of  skill  of  his  master  [u)  Suppose, 
then,  that  by  the  unskilfulness  of  A.,  B.  the  other  ser- 
vant is  injured  while  they  are  jointly  engaged  in  the 
same  service;  there,  we  think,  B.  has  no  claim  against 
the  master;  they  have  both  engaged  in  a  common  ser- 
vice, the  duties  of  which  impose  a  certain  risk  upon 
each  of  them,  and,  in  case  of  negligence  on  the  part  of 
the  other,  the  party  injured  knows  that  the  negligence 
is  that  of  his  fellow-servant,  and  not  of  his  master. 
He  knew  when  he  was  engaged  in  the  service  that  he 
was  exposed  to  the  risk  of  injury,  not  only  from  his 
own  want  of  skill  or  care,  but  on  the  part  of  his  fellow- 
servant  also,  and  he  must  be  supposed  to  have  con- 
tracted on  the  terms  that  as  between  himself  and 
master  he  would  run  that  risk.  Now,  applying  these 
principles  to  the  present  case,  it  follows  that  the  plain- 
tiff has  no  title  to  recover.  H,  the  deceased  (a;),  in 
the  discharge  of  his  duty  as  one  of  the  servants  of  the 
defendants,  had  put  himself  into  one  of  their  railway 
carriages  under  the  guidance  of  others  of  their  ser- 
vants, and  by  the  neglect  of  those  other  servants,  while 
they  were  engaged  together  with  him  in  one  common 
service,  the  accident  occurred.  This  was  a  risk  which 
H.  must  be  taken  to  have  agreed  to  run  when  he  en- 
tered into  the  defendants'  service,  and  for  the  conse- 

(m)  Semble,  the  non-liability  of  the  master  in  that  case  would 
proceed  from  the  principle  of  avoiding  circuity  of  action  ;  as  the 
servant  himself  would  be  liable  over  again  to  his  master.  An 
objection  which  would  not  apply  to  holding  a  master  responsible 
t»  one  servant  for  the  tortious  acts  of  another. 

(x)  The  action  was  brought  by  his  administratrix,  under  the 
statute  9  &  10  Vict.  c.  93. 
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Butchinson  v.  quences  of  -which  therefore  they  are  not  responsible. 
The  York,  The  declaration  indeed  states  the  accident  to  have 
Newcastle  and  arisen  from  the  combined  neglect  of  the  servants  who 
Railway  Co.  ^^^^  managing  the  carriages  in  which  the  deceased 
[*242]  was  travelling,  and  other  of  their  servants  *who 
were  managing  the  train  with  which  the  plaintiff's 
carriage  came  into  collision;  and  it  was  argued  that 
this  allegation  is  divisible,  and  in  order  to  sustain 
the  declaration  it  would  not  be  necessary  to  prove  any 
negligence  on  the  part  of  the  train  in  which  H.  was 
travelling ;  but  it  would  be  sufficient  to  prove  negligence 
on  the  part  of  the  other  train,  and  so  it  was  contended 
that  even  admitting  the  defendants  would  not  be  liable 
for  any  neglect  on  the  part  of  those  who  were  manag- 
ing the  train  in  one  of  the  carriages  of  which  H.  was 
travelling,  yet  there  could  be  no  principle  exempting 
them  from  liability  for  the  acts  of  those  who,  though 
equally  with  H.  servants  of  the  defendants,  were  not  at 
the  time  of  the  accident  engaged  in  any  common  act  of 
service  [with  him.  But  we  do  not  think  there  is  any 
real  distinction  between  the  two  cases.  The  principle 
is,  that  a  servant  when  he  engages  to  serve  a  master  un- 
dertakes, as  between  himself  and  his  master,  to  run  all 
the  ordinary  risks  of  the  service,  and  this  includes  the 
risk  of  negligence  upon  the  part  of  a  fellow-servant 
when  he  is  acting  in  the  discharge  of  his  duty  as  ser- 
vant of  him,  who  is  the  com.mon  master  of  both.  The 
death  of  H.  appears  on  these  pleadings  to  have  hap- 
pened while  he  was  acting  in  the  discharge  of  his  duty 
to  the  defendants  as  his  masters,  and  to  have  been  the 
result  of  carelessness  on  the  part  of  one  or  more  other 
servant  or  servants  of  the  same  masters  while  engaged 
in  their  service.  And  whether  the  death  resulted  from 
mismanagement  of  the  one  train  or  of  the  other,  or  of 
both,  does  not  affect  the  principle;  in  any  case  it  arose 
from  carelessness  or  want  of  skill,  the  risk  of  which  the 
deceased  had,  as  between  himself  and  the  defendant^, 
agreed  to  run.  It  may,  however,  be  proper,  with  refer- 
ence to  this  point  to  add,  that  we  do  not  think  a  master 
is  exem,pt  from  responsibility  to  his  servant  for  an  in- 
jury occasioned  to  him  by  the  act  of  another  servant, 
where  the  servant  injured  was  not  at  the  time  of  the  in- 
jury acting  in  the  service  of  his  master.  In  snch  a  case 
the  servant  injured  is  substantially  a  stranger,  and  en- 
titled to  all  the  privileges  he  would  have  had  if  he  had 
[*243]  not  been  a  servant.     It  was  contended  that  *the 
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plea  in  this  case  {y)  is  bad  on  special  demurrer,  as 
being  but  an  argumentative  denial  of  the  cause  of  ac- 
tion stated  in  the  declaration;  but  this  objection  is  un- 
founded. Though  we  have  said  that  a  master  is  not 
responsible  generally  to  one  servant  for  any  injury 
caused  to  him  by  the  negligence  of  a  fellow- servant 
while  acting  in  one  common  service,  yet  this  must  be 
taken  with  the  qualification  that  the  master  shall  have 
taken  care  not  to  expose  his  servants  to  unreasonable 
risk.  The  servant  when  he  engages  to  run  the  risk  of 
his  service,  including  those  arising  from  the  negligence 
of  fellow-servants,  has  a  right  to  understand  that  the 
master  has  taken  reasonable  care  to  protect  him  from 
risk  by  associating  him  only  with  persons  of  ordinary 
skill  and  care;  and  the  real  object  of  the  plea  in  this 
case  is,  to  show  that  the  defendants  had  discharged  a 
duty,  the  omission  to  discharge  which  might  have  made 
them  responsible  to  the  deceased.  The  plea,  therefore, 
appears  not  to  be  open  to  the  objection  insisted  on. 
For  these  reasons  we  are  of  opinion  that  the  plaintiff  has 
shown  no  ground  of  action,  and  so  our  judgment  must 
be  for  the  defendants." 

Upon  similar  principles  it  was  afterwards  held,  in  wigmore  v. 
Wigmore  v.  Jay  (z),  that  a  master  builder  was  not  lia-  Jay. 
ble  to  an  action  at  the  suit  of  the  administratrix  (a)  of 
a  bricklayer  who  was  killed  by  reason  of  the  falling  of 
the  scaffold  on  which  he  was  working.  The  scaffold 
was  erected  under  the  superintendence  of  the  defend- 
ant's foreman,  the  defendant  not  being  present,  and  was 
constructed  by  the  men  in  the  employ  of  the  defend- 
ant, the  deceased  not  being  one  of  them  ;  and  the  fall- 
ing of  the  scaffold  was  caused  by  the  *unsound-  [*244] 
ness  of  one  of  the  ledgers  or  horizontal  poles  employed 
in  its  construction. 

The  following  case  shortly  afterwards  occurred  in 

(y)  The  plea,  in  substance,  was  that  the  collision  took  place 
solely  by  the  negligence,  &c.,  of  the  defendant's  servants,  who 
were  severally  fit  and  competent  persons. 

(z)  5  Exc.  354  ;  19  L.  J.,  Exc.  300  ;  see  also  Innocent  v.  Peto,  4 
F.  &  F.  8  ;  and  see  Seymour  v.  Maddox,  16  Q.  B.  326  ;  20  L.  J., 
Q.  B.  327  ;  where  it  was  held  that  the  manager  of  a  theatre  was 
not  liable  to  an  action  at  the  suit  of  a  singer  for  injuries  sus- 
tained by  him  in  falling  through  a  hole  in  the  stage.  See  also 
cas.  cit.  ante,  p.  237,  note  (ra).  Seymour  v.  Maddox,  has,  how- 
ever, been  questioned  in  America ;  Byan  v.  Fowler,  10  Smith's 
Eep.,  App.,  New  York,  410  ,  where  a  factory  girl,  who  had  been 
injured  by  the  fall  of  a  privy,  recovered  against  her  master. 

(a)  This  action  was  also  brought  under  the  statute  9  &  10  Vict. 
c.  93. 
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Atbro  V.  America  (b),  and  is  not  unlikely  to  be  useful  in  Eng- 

Agawam  land.  The  defendants  were  large  manufacturers  of 
Canal  Co.  cotton  goods,  and  the  plaintiff  was  a  spinner  in  their 
employ.  J.  was  their  superintendent,  having  a  gen- 
eral supervision  and  charge  of  their  establishment,  and 
of  the  manufacture  there  carried  on.  The  treasurer  of 
the  corporation  was  their  general  financial  agent.  Sub- 
ordinate to  the  superintendent  were  the  overseers  of 
rooms  in  the  factory,  who  were  hired  and  discharged  by 
the  superintendent,  usually  with  the  advice  of  the 
treasurer.  The  overseers  of  the  rooms  hired  and  dis- 
charged the  operatives  employed  in  their  respective 
rooms,  and  all  these  officers  and  operatives  were  paid 
for  their  services  by  the  defendants'  paymaster  at  the 
counting-room.  The  plaintiff  was  injured  through  the 
negligence  of  J.,  in  directing  the  person  employed  in 
the  manufacture  of  the  gas,  with  which  the  mill  was 
lighted,  to  throw  off  all  the  weights  from  the  gasome-. 
ter,  whereby  the  gas  was  forced  into  the  mill  where  the 
plaintiff  worked,  in  great  quantities,  extinguished  the 
lights,  and  so  tilling  the  room  where  plaintiff  was, 
as  to  throw  her  into  spasmodic  fits,  and  occasion  her 
serious  and  lasting  injury.  But  it  was  held,  upon  the 
authority  of  Priestly  v.  Fowler,  Farwell  v.  The  'Boston 
and  Worcester  Railroad  Corporation,  Hutchinson  v. 
The  York,  &c..  Railway  Company,  and  Wigmore  v.  Jay 
(c),  that  the  plaintiff  could  not  recover,  as  the  accident 
occurred  through  the  negligence  of  J.,  who  was  a  fel- 
low-servant of  the  plaintiff  (d).  And  Fletcher,  J., 
said,  "It  cannot  affect  the  principle,  that  the  duties  of 
the  superintendent  may  be  different,  and,  perhaps,  may 
be  considered  as  of  a  somewhat  higher  character  than 
[*245]  those  of  *the  plaintiff,  inasmuch  as  they  are  both 
the  servants  of  the  same  master,  have  the  same  employer, 
are  engaged  in  the  accomplishment  of  the  same  general 
object,  are  acting  in  one  common  service,  and  derive  their 
compensation  from  the  same  source.  The  plaintiff  and 
the  superintendent  must  be  considered  as  fellow-servants 
within  the  principle  and  meaning  of  the  cases  above 
referred  to."  The  court,  however,  expressed  an  opinion 
that  it  would  have  been  otherwise  had  J.  been  an  unfit 
person,  of  which  there  was  no  suggestion. 

(6)  Albro  V.  Agawam  Canal  Co.,  6  Cush.  75  (1850). 

(c)  See  these  cases,  supra. 

(d)  It  was  afterwards  held  upon  the  same  principles  that  J. 
was  not  liahle,  Albro  v.  Jaquith,  4  Gray's  Eep.  99.  Butthatcase 
has  heen  subsequentlv  overruled,  Osborne  v.  Morgan,  130  Mass. 
Eep.  102  ;  39  Amer.  Eep.  437,  post,  p.  268. 
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Upon  somewhat  similar  principles,  it  was  held,  in  a  Shipowner 
case  in  England  (e),  in  which  the  declaration  disclosed  not  liable  to 
nothing  more  than  that  the  plaintiff  had  embarked  as  seaiium  if 
a  seaman  on  the  defendant's  vessel,  and  that  the  vessel  ^0^™^*^^" 
was  not  seaworthy  but  leaky,  in  consequence  of  which  ^glcltv  steel 
the  plaintiff  became  wet  *nd  ill;  that  this  disclosed  no 
conla-act  or  legal  duty  of  which  there  had  been  a  breach 
the  subject  of  an  action.  And  Lord  Campbell  said, 
"  For  aught  that  appears  on  this  count,  the  defendant 
may  have  been  perfectly  ignorant  of  the  defects  in  the 
vessel,  whilst  the  plaintiff  may  have  examined  the 
vessel  before  he  engaged  himself,  and  have  known  her 
state  well.  Or  it  may  be  that  both  parties  were  aware 
of  it,  and  that  it  was  their  intention  that  the  seaman 
should  work  and  fare  the  harder  and  have  that  consid- 
ered in  his  wages.  There  being  no  allegation  of  a 
scienter,  if  we  held  the  defendant  liable  on  this  count, 
we  must  hold  a  shipowner  always  liable  to  an  action 
from  every  seaman,  if  from  any  accident,  a  butt  having 
started,  or  the  like,  the  ship  was  not  seaworthy.'  No 
such  action  has  ever  been  brought;  this  is  a  case  of  the 
first  impression,  in  support  of  which  neither  a  decision 
nor  even  a  dictum  has  been  brought  to  our  notice,  nor  has 
any  legal  principle  been  urged  in  its  support."  And 
afterwards  added,  "  that  Priestley  v.  Fowler  (/)  seemed 
to  be  in  principle  the  same  *case  as  this,  and  to  [*246] 
establish  that  there  is  no  implied  contract  with  the  sea- 
men that  the  vessel  is  seaworthy."  And  Coleridge,  J., 
said,  "  This  is  in  truth  a  contract  between  master  and 
servant,  and  is  to  be  decided  on  the  principles  applica- 
ble to  that  relation." 

Similar   principles    are   applicable   to   workmen    of  Head  con- 
several  sub-contractors.     If,  for  instance,  a  builder  who  tractor  not 
agrees  to  erect  a  house  makes  separate  contracts  with  li^^e  to  sub- 
other  persons  to  complete  certain  portions  of  the  work,  ^oj-Iimen 
as,    for  instance,    with  a   bricklayer,  a  carpenter  and  fp-i„„ett  v 
plumber,  the  persons  employed  by  the  latter  are  the  Fox. 
servants  of  the  builder,  working  together  for  one  com- 
mon object.     Where,  therefore  (g),  a   workmen,  em- 
ployed under  a  sub-contractor  at  the  Crystal  Palace  to 
do  work  there,  was  killed  by  the  negligence  or  careless- 

(e)  Couch  Y.  Steel,  3  E.  &  B.  402;  23  L.  J.,  Q.  B.  121.  But  see 
Atkinson  v.  The Newastle  and  Cfateshead  Water  Co.,  46  L.  J.,  C.  L. 
775;  L.  R.,  6  Exc.  404;  Gorris  v.  Scott,  43  L.  J.,  Exc.  92. 

(/)  3  M.  &  W.  1,  ante,  p.  237. 

(?)  Wiggett  v.  Fox,  11  Exc.  832;  Murray  v.  Currie,  40  L.  J.,  C. 
P.  26;  L.  R.,  6  C.  P.  24;  B<mrTce  v.  ^Vhite  Moss  Colliery  Co.,  46  L. 
J.,  C.  L.  283;  1  C.  P.  Div.  556;  2  C.  P.  Div.  205. 
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ness  of  another  workmen  engaged  in  doing  business 
for  the  defendants,  who  were  the  general  contractors 
for  the  whole,  under  whom  the  sub -contractor,  whose 
J  servant  the  deceased  was,  had  been  engaged  to  perform 
a  definite  portion  of  the  whole  contract;  it  was  held 
that  the  defendants  were  not  liable  to  an  action  at  the 
suit  of  his  administratrix,  under  Lord  Campbell's  Act, 
9  &  10  Vict.  c.  93.  And  Alderson,  B.,  said,— "The 
true  principle  is,  in  our  opinion,  to  be  found  in  Hutchin- 
son V.  The  New  Castle,  &c.  Railway  (h).  We  think  that 
the  sub- contractor  and  all  his  servants  must  be  consid- 
ered as  being  for  this  purpose  the  servants  of  the 
defendants  whilst  engaged  in  doing  work,  each  devot- 
ing his  attention  to  the  work  necessary  for  the  comple- 
tion of  the  whole,  and  working  together  for  that 
purpose.  "We  should  not  give  full  or  reasonable 
effect  to  the  principle  which  governs  such  cases  ( and 
which,  as  stated  in  Priestley  v.  Fowler,  mainly  arose 
from  the  enormous  inconveniences  which  would  ensue 
from  holding  the  common  employer  to  be  liable  in 
such  circumstances),  if  it  were  not  to  extend  it  as  far 
as  the  present  question." 

[*247]  *And  the  principle  has  been  extended  to  pre- 
vent a  volxinteer  recovering  under  similar  circum- 
stances (i). 

This  also  was  an  action  by  an  administratrix,  under 
Lord  Campbell's  Act  (k).  The  deceased  was  a  clerk 
in  the  employ  of  Messrs.  Pickford,  the  carriers.  On 
the  day  on  which  he  met  with  his  death  he  was  occu- 
pied in  the  goods  shed  adjoining  the  C.  station  of  the 
defendants'  railway  in  loading  goods  for  his  employers. 
Three  porters  of  the  defendants  were  trying  to  turn  a 
truck  on  a  turntable  in  a  siding,  and  the  deceased,  see- 
ing that  their  strength  was  not  sufficient  for  the  pur- 
pose, called  out  that  he  would  assist  them,  left  his 
work  and  went  on  to  the  siding.  While  in  the  act  of 
moving   the   turntable   an    engine  of   the  defendants, 


(h)  5  Exc.  343,  ante,  p  240. 

(j)  Degg  v.  Tlie  Midland  Railway  Co.,  2G  L.  J.,  Exc.  171;  1  H. 
&  N.  773;  see  also  Abraham  v.  Reynolds,  5  H.  &  N.  143;  Cleiie- 
lornd  V.  Spiers,  16  C.  B.,  N.  S.  399.  In  Wright  v.  London  and 
North  Western  Railway  Co.,  44  L.  J.,  Q.  B.,  119;  L.  E.,  1  Q.  B. 
252;  45  L.  J.,  Q.  B.  570;  L.  E.,  10  Q.  B.  298,  it  was  held  that  a 
person  who  had  sent  a  heifer  by  rail  to  P.  Station,  and,  with  the 
assent  of  the  station-master,  assisted  in  shunting  into  a  siding 
the  horse-hox  in  which  the  heifer  was,  was  not  a  volunteer,  and 
he  recovered  against  the  defendants.  See  also  Swainson  v.  North 
Eastern  Railway  Co.,  47  L.  J.,  C.  L.  372;  L.  E.,  3  Exc.  Div.  341. 

{Tc)  0  &  10  Vict.  c.  93. 
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which  was  employed  in  moving  trucks,  was  set  in  Degg  v. 
motion  and  backed  down  the  siding,  and  the  trucks  Midland 
attached  to  it  came  in  contact  with  the  truck  on  the  -'^««^«'«2'  Co- 
turntable,  and  the  deceased  being  forced  against  a  wall, 
received  injuries  of  which  he  died.  The  defendants' 
servants  were  persons  competent  to  do  the  work,  and 
the  defendants  did  not  authorize  the  negligence,  and 
it  was  therefore  held  that  the  action  was  not  maintain- 
able. In  giving  judgment  for  the  defendants,  Bram- 
well,  B.,  said, — "The  cases  show  that  if  the  deceased 
had  been  a  servant  of  the  defendants,  and  injured  under 
such  circumstances  as  occurred  here,  no  action  would 
be  maintainable,  and  it  might  be  enough  for  us  to  say 
that  those  cases  govern  this ;  for  it  seems  impossible  to 
suppose  that  the  deceased,  by  volunteering  his  services, 
could  have  any  greater  rights  or  impose  any  greater 
duties  on  the  defendants  than  would  have  existed  if  he 
had  been  a  hired  servant.  But  we  were  pressed  by  an 
expression  found  in  the  cases,  that  a  servant  *un-  [*248] 
dertakes  as  between  him  and  his  master  to  run  all  ordi- 
nary risks  of  the  service,  including  the  negligence  of  a 
fellow-servant,  Wiggetty.  Fox  (I)  being  cited  for  this 
purpose ;  and  it  was  said  there  was  no  such  undertaking 
here.  But  in  truth  there  is  as  much  in  the  one  case  as 
in  the  other.  The  consideration  may  not  be  so  obvious, 
but  it  is  as  competent  to  a  man  to  agree,  and  as  reason- 
able to  hold  that  he  does  agree,  that  if  allowed  to  assist 
in  the  work,  though  not  paid  for  it,  he  will  take  care  of 
himself  from  the  negligence  of  his  fellow- workmen  as  it 
would  be  if  he  were  paid  for  his  services.  But  we  were 
also  told  that  there  was  and  could  be  no  agreement,  that 
Degg  was  a  wrongdoer,  and  therefore  the  action  was 
maintainable  (m).  It  certainly  would  be  strange  that 
the  case  should  be  better  if  he  were  a  wrongdoer  than 
if  he  had  not  been.  We  are  of  opinion  that  this  argu- 
ment cannot  be  supported." 

This  case  was  upheld  by  the  Exchequer  Chamber  „ 
in  another  (n),  in  which  the  plaintiff  had  been  injured  by  Faulkner. 
the  fall  of  a  bale  of  cotton.  It  appeared  that  one  of  the 
defendant's  servants,  who  was  employed  in  his  ware- 
house, let  the  bale  fall  from  it  negligently,  that  another 
of  his  servants  was  below  to  receive  the  bale;  and  that 
P.,  the  plaintiff,  intervened  to  assist  the  servant  below, 
and  that   the  plaintiff,  so  far  as  the  master  was  con- 

(l)  11  Exc.  832,  supra,  p.  246. 

(m)  Upon  the  principle  of  Bird  v.  SolbrooJc,  4  Bing.  628,  and 
sncli  cases. 

(w)  Potter  V.  Faulkner,  21  L.  J.,  Q.  B.  30;  1  B.  &  S.  800. 
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Potter  Y.         cerned,  was  entirely  a  volunteer  upon  the  occasion,  and 
Faulkner.        was  injured  by  that  which  was  found  to  be  negligence 
in  the   servant  above.     The  question  was  whether  P., 
under  the  circumstances,  could  sue  the  master  for  the 
,  negligence  of  one  of  his  servants.     "  It  is  the  case," 

said  Erie,  C.  J.,  in  delivering  judgment,  "  of  one  who 
volunteers  to  associate  himself  'With  the  defendant's 
servant  in  the  performance  of  the  defendant's  work; 
and  this,  without  the  consent  or  even  the  knowledge  of 
the  defendant.  Such  an  one  cannot  stand  in  a  better 
[*249]  position  than  those  with  whom  he  *associate3 
himself  in  respect  of  their  master's  liability.  He  can 
impose  no  new  or  greater  obligations  on  the  employer 
than  those  to  which  he  was  subject  in  respect  of  their 
master's  liability.  Now  it  is  clear  law  that  the  master 
would  not  have  been  liable  if  the  servant  below  had 
been  injured  by  the  negligence  of  the  servants  above. 
As  between  master  and  servants  the  duty  of  the  master 
is  to  take  care  that  the  servants  whom  he  hires  shall  be 
of  competent  skill  and  ordinary  carefulness.  When  he 
has  done  that  he  has  done  his  duty  as  between  them. 
We  are  of  opinion  that  no  such  duty  is  cast  upon  him 
as  the  plaintiff  has  contended  for.  We  have  considered 
the  case  of  Begg  v.  The  Midland  Railway  Company, 
and  we  are  of  the  opinion  that  that  case  has  been  well 
decided,  and  we  afSrm  the  principle  of  that  judgment. 
We,  therefore  affirm  the  judgment  of  the  court  belbw." 
Servant  of  ^^^  where  a  workman  in  the  employ  of  one  railway 

one  company  company  was  engaged  in  repairing  their  carriages  upon 
injured  by  a  siding^belonging  to  another  company,  but  in  the  joint 
servant  ot  occupation  of  both  companies,  and  he  was  placed 
siding  in  between  the  carriages,  so  that  he  could  not  see  what 
joint  occupa^  might  be  coming,  and  was  necessarily  making  a  noise 
tion,  may  at  his  work,  so  that  he  could  not  hear,  and  an  engine 
recover.  belonging  to  the  other  company  came  up  into  the  siding 

^"^h- ^  ^"""  ^^^  drove  the  carriages  together,  so  that  he  was  crushed 
EaUway  Co.  between  them  and  killed,  and  the  jury  found  that  the 
company  to  whom  the  engine  belonged  were  guilty  of 
negligence  by  reason  that  their  rails  were  defective  and 
that  neither  the  deceased  nor  his  fellow- servants  were 
so ;  it  was  held  that  his  representative  might  maintain 
an  action  against  that  company  for  compensation  under 
Lord  Campbell's  Act,  they  not  having  been  his  em- 
ployers (o).  In  giving  judgment  in  that  case.  Pollock, 
C.  B.,  said, — '-"  T  must  say  now  (I  am  speaking  merely 

(o)  Vose  V.  The  Lancashire  and  Yorkshire  Railway  Co. ,  27  L.  J. , 
Exc.  249  ;  2  H.  &  N.  728. 
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my  own  personal  private  opinion)  (p),  I  *think  [*250]  Vose  v.  Lan- 

we  ought  to  be  extremely  cautious  how  we  relax  the  casMre,  &c. 

rule  that  was  laid  down  in  this  court  originally,  but  ■'2«*''«'«3'  Co. 

which  now  is  undoubtedly  the  law  of  the  land,  with 

respect  to  servants  in  a  common  employ  suffering  by 

the  negligence  of  each  other.     I  believe  there   never 

was  a  more  useful  decision,  or  one  of  greater  practical 

and  social  importance  in  the  whole  history  of  the  law. 

I  believe  it  was  the  law — I  thoroughly  understood  it 

to  be  so  before  attention  was  called  to  it;  for  if  it  had 

not  been  so  we  could  hardly  have  lived  into  the  present 

century  without  having  actions  brought  over  and  over 

again.     No  such  action  ever  had  been  brought  before 

the  time  when  it  was  proposed  to  make  a  master  liable 

in  respect  of  one  servant  for  the  negligence  of  another. 

I  think  we  ought  to  be  exceedingly  cautious  how  we 

allow  what  I  must  say  I  consider  to  be  the  important 

benefits  of  that  decision  to  be  frittered  away  by  nice 

distinctions,  or  to  be  broken  in  upon  by  the  ingenuity 

of  advocates  or  by  the  verdicts  even  of  juries." 

So,  again,  where  a  railway  station,  which  was  used  Warburton  v. 
both  by  the  Great  Western  Railway  Company  and  the  (^reat  Western 
London  and  North  Western  Railway  Company,  but  was  ^"■it^'^V  '^'o- 
under  the  charge  of  a  servant  of  the  latter  company, 
and  a  train  belonging  to  the  Great  Western  Railway 
Company,  and  driven  by  one  of  their  engine-drivers, 
having  been  improperly  and  negligently  shunted  into  a 
siding,  injured  the  plaintiff,  who  was  a  servant  of  the 
London  and  North  Western  Railway  Company,  en- 
gaged in  cleaning  carriages  on  the  siding.  It  was 
held  that  the  plaintiff  might  maintain  an  action 
against  the  Great  Western  Railway  Company  for  dam- 
ages, the  injury  having  been  caused  by  the  negligence 
of  the  engine-driver  in  the  discharge  of  his  ordinary 
duty  to  them,  and  not  in  the  course  of  any  common 
employment  with  the  plaintiff  (q). 

And  it  has  been  held  in  the  Privy  Council  (r),  that  ^^^^jf^f  "^ 
the  *principles  laid  down  in  Priestley  y.  Fowler,  [*251]  J^ie?do-aot 
do  not  apply  to  the  case  of  a  contract  of  towage.  apply  to  a 

contract  of 


{p)  Watson,  B.,  shortly  afterwards  expressed  the  concurrence 
of  the  Court  in  this  opinion,  ia  Griffiths  v.  Gidlow,  27  L.  J.,  Exc. 
467,  post,  p.  251. 

[q]   Warburton  v.  Great  Western  Bailway  Co.,  36  L.  J.,  Exc.  9. 

\r)  Bland  r.  Boss,  14  Moore,  P.  C.  C.  210,  where  the  ship  tug- 
ged ran  into  the  tug.     See  Spaight  v.  Tedcastle,  L.  E.,  6  App. 
Cas.  217,  where  Bland  v.  Boss  was  approved  by  the  House  of  i 
Lords. 
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However,  where  (s)  the  plaintifP  was,  with  other 
workmen  in  the  employ  of  the  defendant,  engaged  in 
sinking  a  mine,  and  was  at  the  bottom  of  the  pit,  and 
assisted  in  filling  a  tub  with  water  which  was  drawn 
up  to  the  top  to  be  emptied,  and  through  something 
occurring  at  the  top,  where  his  fellow-workmen  were 
employed  to  empty  it,  it  fell  down  upon  the  plaintiff 
and  injured  him;  it  was  held  that  he  could  not  sue  the 
defendant  for  the  injury.  In  that  case  there  was  some 
evidence  that  the  plaintiff  was  himself  contributory  to 
the  accident,  as  he  knew  that  the  hook  by  which  the 
barrel  was  attached  to  the  tackle  to  be  drawn  up  was 
unsafe,  and  made  no  complaint;  and  moreover,  the  de- 
fendant had  supplied  a  proper  apparatus  which  the 
plaintiff's  fellow-workmen  neglected  to  use.  There 
was  no  evidence  that  the  defendant  had  given  any 
directions  to  that  effect.  It  was  thought  by  the  Court 
of  Exchequer  that  to  hold  the  defendant  liable  would 
be  utterly  to  fritter  away  the  rule  that  a  master  is  not 
responsible  for  injury  caused  to  one  servant  by  the 
negligence  of  another. 

And  a  similar  decision  was  arrived  at  by  the  House 
of  Lords,  in  the  following  case  (i): — The  appellants 
were  the  owners  of  a  coalpit,  Reid  and  M'Guire  were 
miners  in  their  service.  According  to  the  usual  course 
of  working  the  coals  in  this  pit,  the  miners  were  let 
down  into  and  drawn  up  from  the  pit  in  a  cage,  which 
was  worked  by  a  rope  running  over  a  pulley,  fixed  by 
machinery,  at  a  considerable  height  above  the  mouth  of 
the  pit,  and  worked  by  a  stationary  steam-engine,  fixed 
at  a  few  yards  distance  from  the  pit.  S.  was  the 
engineman  employed  by  the  appellants  to  attend  to 
[*252]  this  engine,  and  it  was  his  duty  to  attend  to  *the 
drawing  up  and  letting  down  of  the  cage,  so  that  the 
workmen  might  be  moved  up  and  down  safely ;  but  he 
disregarding  his  duty  when  the  cage  was  coming  up, 
when  two  workmen,  Eeid  and  M'Guire,  were  in  it,  neg- 
ligently omitted  to  take  the  proper  means  for  stoppincr 
it  at  a  few  feet  above  the  moath  of  the  pit,  where  there 
was  a  platform  on  which  the  men  ought  to  have  got 


(s)  Griffiths  V.  Gidlmo,  27  L.  J.,  Exc.  405;  3  H.  &  N.  648;  31  L. 
T.  300. 

(<)  BartonshiU  Coal  Co.  v.  Beid,  3  M'Q.  226;  Same  Company  v. 
M'Guire,  3  M'Q.  300.  The  judgment  of  Lord  Cranworth,  L.  C, 
m  Beid' s  ease,  deserves  an  attentive  perusal;  he  was  two  years 
deliberating  over  it;  not  that  he  had  any  doubt  about  the  non- 
liability of  the  master,  but  from  other  causes;  see  also  Weims  v. 
Mathieson,  4  M'Q.  215. 
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out,  and  allowed  it  to  be  carried  with  great  force  to  the  Bartonsldll 
top  of  the  machinery,  in  consequence  of  which  it  was  Coal  Co.  v. 
upset,   and  the  men  thrown  out  and  killed.     It  was  ■'^''"^• 
held  by  the  House  of  Lords,  after  a  long  and  elaborate 
discussion  and  consideration  of   all  the  English  and 
Scotch  cases,  that   the   representatives  of   neither  of 
them  could  maintain  any  action  against  the  owners  of 
the  coalpit.     And  that  there  was  no  difference,  in  this 
respect,  between  the  law  of   England  and  Scotland. 
There  appeared  to  be  no  doubt  but  that  S.   and  the 
miners  were  engaged  in  a  common  work. 

Considerable  difficulty,  however,  has  arisen,  and  must  Who  are 
hereafter  arise,  in  deciding   in  particular  cases  what  fellow-work- 
constitutes  servants  of  the  same  master,  fellow-work-  P^°  engaged 
men  or  coUaborateurs,  as  they  are  sometimes  called,  oi^iect 
within  the  meaning  of  the  rule  laid  down  in  Priestly  v. 
Fowler,  and  the  cases  which  have  followed  it.     The 
cases  already  cited  as  instances  of  the  application  of 
the  rule   afford  great  assistance  in  determining  this 
question,  and  further  aid  may  be  derived  from  the  fol- 
lowing dicta  of  judges  on  the  pubject: — 

"  It  is  not  necessary  for  this  purpose,"  said  Lord 
Cran worth,  in  Bartonshill  Coal  Company  v.  Heid  (u), 
"  that  the  workman  causing  and  the  workman  sustain- 
ing the  injury  should  both  be  engaged  in  performing 
the  same  or  similar  acts.  The  driver  and  the  guard  of 
a  stage-  coach,  the  steersman  and  the  rowers  of  a  boat, 
the  workman  who  draws  the  red-hot  iron  from  the  forge 
and  those  who  hammer  it  into  shape,  the  engineman 
who  conducts  a  train  and  the  man  who  regulates  the 
switches  or  the  signals,  are  *all  engaged  in  [*253] 
common  work.  And  so  in  this  case,  the  man  who  lets 
the  miners  down  into  the  mine,  in  order  that  they  may 
work  the  coal,  and  afterward  brings  them  up,  together 
with  the  coal  which  they  have  dug,  is  certainly  engaged 
in  a  common  work  with  the  miners  themselves.  They 
are  all  contributing  directly  to  the  common  object  of 
their  common  employer  in  bringing  the  coal  to  the 
surface." 

And  Lord  Chelmsford,  in  M'Guire's  case  (x),  said,  sartonsMll 
"It  is  necessary  in  each  particular  case  to  ascertain  Co.  v.  M'- 
whetber  the  servants  are  fellow-labourers  in  the  same  Chiire. 
work ;  because,  although  a  servant  may  be  taken  to 
have   engaged  to  encounter  all  risks  which  are  inci- 

(m)  3  M'Q.  295,  supra. 

(x)  Per  Lord  Chelmsford  in  BartansMll  Co.  v.  WChiire,  3  M'Q. 
307. 
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dent  to  the  service  which  he  undertakes,  yet  he  cannot 
be  expected  to  anticipate  those  which  may  happen  to 
him  on  occasions  foreign  to  his  employment.  "Where 
servants,  therefore,  are  engaged  in  different  departments 
of  duty,  an  injury  committed  by  one  servant  upon  the 
other,  by  carelessness  or  negligence,  in  the  course  of  his 
peculiar  work,  is  not  within  the  exception,  and  the  mas- 
ter's liability  attaches  in  that  case  in  the  same  manner 
as  if  the  injured  servant  stood  in  no  such  relation  to 
him.  There  may  be  some  nicety  and  difficulty  in  par- 
ticular cases,  in  deciding  whether  a  common  employ- 
ment exists,  but  in  general,  by  keeping  in  view  what  the 
servant  must  have  known  or  expected  to  have  been  in- 
volved in  the  service  which  he  undertakes,  a  satisfactory 
conclusion  may  be  arrived  at." 

This  dictum  of  Lord  Chelmsford  agrees  with  what 
was  said  by  the  Lord  Ordinary  in  M'Naughton  v.  The 
Caledonian  Railway  Company  (y).  "  It  may  be,"  said 
he,  "  that  the  two  persona,  viz.  the  wrongdoer  and  the 
injured,  though  both  at  the  time  servants  of  one  master, 
are  engaged  in  different  operations  and  in  distinct  de- 
partments of  work.  A  dairymaid  is  bringing  home  milk 
from  the  farm,  and  is  carelessly  driven  over  by  the 
[*254]  coachman.  *A  painter  or  slater  is  engaged  at 
his  work  on  the  top  of  a  high  ladder  placed  against  the 
side  of  a  country-house,  and  is  injured  by  the  careless- 
ness of  the  gardener,  who  wheels  his  barrow  against  the 
ladder  and  upsets  it.  A  clerk  in  a  shipping  company's 
office  is  seni  on  board  a  ship  belonging  to  the  company 
with  a  message  to  the  captain,  and  he  meets  with  injury 
by  falling  through  a  hatchway  which  the  mate  has  care- 
lessly left  unfastened,  though  apparently  closed.  A 
ploughman  is  at  work  on  a  piece  of  ground  held  by  a 
railway  company,  and  adjacent  to  a  railway,  and  is  while 
in  the  employment  of  the  company  killed  by  an  engine, 
which,  through  the  rashness  or  carelessness  of  the  en- 
gine-driver, leaps  from  the  line  of  rails  into  the  field. 
In  such  and  similar  cases  it  could  hardly  be  contended 
that  the  rule  laid  down  in  Priestley  v.  Fowler,  would 
apply." 

The  plaintiff  (z)  shipped  as  third  engineer  on  board 
the  defendant's  screw  steamer.  In  order  to  raise  or 
lower  the  screw  a  winch  was  used,  which  was  worked  by 
handles  put  on  each  end  of  the  spindle  of  the  winch 


{y)  19  Sec.  Ser.  273  ;  jS.  C.  nomine  DP  Norton  v.  Caledonian  Rail- 
way Co.,  28  Law  Times,  376  ;  21  Sec.  Ser.  160. 

(z)  Searle  v.  Lindsay,  31  L.  J.,  C.  P.  106  ;  11  C.  B.,  N.  S.  439. 
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when  it  became  necessary  to  work  it.     In  the  course  of  Chief  engi- 

the  voyage  the  captain  having  given  orders  to  get  np  neer  and 

steam  the  chief  engineer  directed  several  men  on  board,  ^^^^  ®°si- 

including  plaintiff,  to  woit  the  winch  in  order  to  bring  ^  steamer'"^ 

down  the  screw.     Three  men  were  placed  at  one  handle, 

and  the  plaintiff  and  two  others  at  the  other  handle. 

Whilst  they  were  working  the  winch,  one  of  the  handles, 

which  ought  to  have  been,  but  was  not  fastened  by  a  pin 

or  screw  to  make  it  secure,  went  off,  which  caused  the 

other  at  which  plaintiff  was  working  to  go  round  with 

great  rapidity.     The  plaintiff   was  knocked  down  and 

injured.     The  chief  engineer  had  been  spoken  to  on  the 

subject  of  fastening  the  handles  several  times  and  had 

promised  to  put  on  fastenings.     After  the  accident  the 

handle  was  secured.     The  plaintiff  sued  the  shipowner 

for  damages  but  was  nonsuited  by  Erie,  C.  J.,  and  the 

nonsuit  was  afterwards  upheld  by  the  *court,  [*255] 

on  the  ground  that  the  damages  were  caused  by  the 

negligence  of  a  fellow-servant  within  the  rule  laid  down 

in  Priestley  v.  Fowler. 

Numerous  other  cases  of  a  similar  nature  have  occur-  other  cases 
red  which  it  seems  sufficient  to  refer  to  shortly.  Thus, 
as  we  have  seen  (a), — the  guard  of  a  railway  train  and 
a  ganger  of  platelayers  :  a  labourer  employed  in  load- 
ing trucks  and  a  deputy  foreman  of  platelayers  (b): 
one  of  a  gang  of  scaflolders  and  the  foreman  of  the 
gang  (c) :  a  carpenter  and  joiner  employed  in  painting 
an  engine  shed  near  a  turntable,  and  the  company's 
servants  engaged  in  managing  traffic,  who  negligently 
turned  a  carriage  on  the  turntable  and  upset  a  ladder 
whereby  the  painter  was  thrown  down  and  injured  (d) : 
a  miner  and  an  underlooker  whose  duty  it  was  to  super- 
intend the  mining  operations  (e) :  a  workman  employed 
by  an  engine-maker,  and  the  foreman  who  ordered  him 
to  get  on  a  travelling  crane  moving  on  a  tramway, 
which  fell  and  injured  the  workman  (/):  a  manager  of 
barges  and  a  man  employed  in  lowering  sacks  (g):  a 

(a)  Ante,  p,  239,  note  (g). 

(b)  Lovegrove  v.  London,  Brighton  and  South  Coast  Bailway  Co. 
33  L.  J.,  C.  P.  330;  16  C.  B.,  N.  S.  669. 

(c)  Gallagher  v.  Piper,  ibid. 

(d)  Morgan -y.  Vale  of  Neath  Bailway  Co.,  33  L.  J.,  Q.  B.  260; 
5  Best&  S.  570,  736;  35  L.  J.,  Q.  B.  23;  L.  E.,  1  Q.  B.  146;  see 
Murphy  v.  Smith,  19  C.  B.,  N.  S.  361;  Tunney  v.  Midland  Bailway 
Co.,  L.  E.,  1  C.  P.  291. 

(c)  Hall  r.  Johnson,  34  L,  J.,  Exc.  222;  3  H.  &  C.  589. 
(/)  Feltham  v  .  England,  36  L.  J.,  Q.  B.  14. 
(g)  Lavett  v.  Howell,  45  L.  J.,  C.  L.  387. 
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general  traffic  manager  and  a  milesman  (h),  have 
been  held  to  be  fellow- servants  within  the  rule  laid 
down  in  Priestley  v.  Fowler.  But  a  compulsory  pilot 
is  not  a  fellow  servant  of  the  crew  (i) :  nor  are  an  engine- 
driver  and  a  signalman  on  joint  staff  of  two  railways 
with  one  station  (k). 
American  [*256]  *It  has  been   held   in  America  (T)  that   the 

cases.  brakesman  of  one  train  who  was  injured  in  consequence 

of  part  of  a  train  immediately  preceding  him  becoming 
detached  and  rolling  back  upon  his  train,  through  the 
negligence  of  the  brakesman  of  the  preceding  train, 
could  not  sue  the  company  whose  servants  they  both 
were.  And  also,  as  we  have  seen,  that  the  superin- 
tendent of  a  cotton  mill,  in  giving  orders  as  to  the 
mode  of  lighting  the  gas,  was  the  fellow-servant  of  a 
spinner  in  the  employ  of  the  mill-'owner  (m). 

And  in  the  following  case  {n),  which  also  occurred  in 
America,  the  master  was  held  not  liable  upon  the  same 
ground. 
Labourer  '^^®  plaintiff  was  a  common  labourer,  employed  by 

employed  by  the  defendants  in  mending  the  road-bed  of  their  rail  ■ 
railway  way  at  a  distance  from  his  residence,  and  was  allowed 

^^P^^^y,  morning  and  evening  to  ride  with  other  labourers  on 
ridTto  and  ^^^  gravel  train  of  the  defendants.  This  was  done  by 
fro  on  trucks,  consent  of  the  defendants,  no  compensation  being  paid 
directly  or  indirectly  by  labourers  for  the  passage,  and 
the  company  being  under  no  contract  to  convey  them 
to  and  fro.  One  day  a  collision  took  place  with  a  hand- 
car on  the  track,  through  the  negligence  of  those  in 
charge  of  the  gravel  train,  and  the  plaintiff  was  injured  : 
it  was  held  that  the  plaintiff  could  not  sue  the  defend- 
ants, although  it  was  contended  that  he  and  those 
through  whose  negligence  the  accident  occurred  were 
not  engaged  in  any  common  enterprise.  The  court, 
however,  thought  otherwise,  and  that  it  made  no  difier- 

(7i)  Conway  v.  Belfast  and  Northern  Counties  Railway  Co.,  Ir. 
Rep.,  9  C.  L.  498;  Ir.  Eep.,  11  C.  L.,  345;  see  also /Sfcm-4«  v.  Scal- 
lan,  Ir.  Eep.,  11  C.  L.  398;  McCarthy  v.  British  Shipowners  Co.,  L. 
E.  Ir.,  10  C.  L.  384. 

(i)  Smith  Y.  Steele,  44  L.  J.,  Q.  B.  60;  L.  E.  10  Q.  B.  125. 

(/c)  Swainson  v.  Nmih  Eastern  Railway  Co.,  47,  L.  J.,  C.  L  372- 
L.  E.,  3  Exc.  341;  37  L.  T.,  N.  S.  102.  See  Charles  v.  Taylor,  L. 
E.,  3  C.  P.  492. 

(7)  Hayes  v.  The  Western  Railroad  Corporation,  3  Cush.  270. 

(m)  See  Albro  v.  Agawam  Canal  Co.,  ante,  p.  244. 

(re)  Gfillshannon  v.  Stony  Brook  Railroad  Corporation,  10  Cush. 
228  (1852).  See  also  Wright  v.  New  York  Central  Railroad  Co.,  11 
Smith's  Eep.  App.,  New  York,  562,  et  cas.  ib.  cit. 
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ence  whether  the  transport  to  and  fro  was  part  of  the 
contract  of  service  or  merely  a  permissiYe  privilege. 

Sometimes  a  person  called  a  fellow-labourer  ought  Deputy 
rather  to  be  considered  to  stand  in  the  position  of  a  master.  / 
deputy- master,  vice-principal,  or  alter  ego;  and  if  an 
act  of  negligence  causing  injury  to  a  workman  is 
brought  *home  to  one  who  is  in  that  position,  [*257] 
it  may  be  a  question  whether  the  real  master  is  not 
responsible  for  his  negligence.  In  Hall  v.  Johnson, 
where  it  was  considered  to  be  past  all  doubt  that  the 
underlooker  and  the  workman,  were  fellow-labourers, 
the  Court  of  Exchequer  Chamber  expressly  reserved 
their  opinion  on  the  point. 

It  has  been  repeatedly  held  in  England  that  a  fore-  Foreman  is 
man  cannot  be  looked  upon  as  a  deputy  master  (o).  not. 
And  the  same  would  now  be  held  in  Scotland  (p). 

But  in  Scotland,  where  by  the  general  pit  regulations  xjnder- 
the  underground  manager  is  invested  with  exclusive  ground  man- 
powers and  duties  to  which  a  peculiar  importance  is  at-  ager  in  Scot- 
tached,  he  was  at  one  time  not  considered  a  fellow-ser-  ^^^^  ""'^• 
vant  with  the  miners  (g. ) 

And  where  a  master  employs  boys  and  girls,  or  inex-  Master  liable 
perienced  workmen  or  apprentices  (r),  and  directs  them  where  lie  has 
to  act  under  the  superintendence  and  to  obey  the  orders  tl"'ected 
of  a  deputy,  whom  he  puts  in  his  place,  it  may  be  they  ggryant  to 
are  not,  within»the  meaning  of  the  rule,  employed  in  a  obey  orders 
common  work.     They  are  acting  in  obedience  to  the  ex-  of  superior 
press  commands  of  their  employers,  and  if  he,  by  the  servant. 
carelessness  of  his  deputy,  exposes  them  to  improper 
risks,  it  may  be  that  he  is  liable  for  the  consequences. 
A  girl,  only  nine  days  in  defendant's  employ  in  a  clay  O'Byme  v 
mill,  was  unaware  of  the  risks  from  machinery.     A.,  Bwm. 
acting  under  the  defendant  as  manager  of  the  works, 
put  her  to  remove  some  waste  clay,  while  the  rollers 
were  in  motion.     A.  ought  to  have  done  this  himself  ; 
and  it  ought  not  to  have  been  done  at  all  till  the  move- 

(o)  Gallagher  v.  Piper,  ante,  p.  255  ;  Sail  v.  Johnson,  ante,  p. 
255;  Fettham  v.  England,  36  L.  J.,  Q.  B.  14  ;  7  Best  &  S.  676. 
See  Grizzle  v.  Frost,  3  P.  &  F.  622  ;  Wigmore  v.  Jay,  ante,  p.  243; 
Howells  V.  Ihe  Landore  Siemens  Steel  Co.,  44  L.  J.,  Q.  B.  25 ;  L. 
E.,  10  Q.  B.  62  ;  Allen  v.  The  New  Gas  Co.,  45  L.  J.,  C.  L.  668 ; 
L.  K,  1  Exc.  Div.  251.    . 

(p)  Wilsons.  Merry,  L.  E.,  1  Sc.  App.  326  (1868).  See  also 
the  American  cases  of  Crispin  v.  BabUtt,  81  New  York  Eep.  520  ; 
Slater  v.  Jewitt,  85  N.  Y.  E.  61. 

(,?)  Somermlle  v.  Gray,  1  Third  Ser.  768  (1863).  See  also  M^An- 
la%  V.  Brownlie,  22  Sec.  Ser.  975 ;  Wilson  v.  Merry,  5  Third  Ser. 
807  (1867)  ;  but  see  this  case  in  the  House  of  Lords,  L.  E.,  1  Sc. 
App.  326. 

(r)  WMillan  v.  M'Millan,  23  Sec.  Ser.  1083. 
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Master  work- 
ing with 
servant  not 
within  rule 
exempting 
master  from 
liability  for 
negligence  of 
fellow-ser- 
vant. 

Asliworth  V. 
Stanwix. 
Mellors  v. 
Shaw. 


Master  not 
liable  if  he 
employ  com- 
petent ser- 
vants. 


[*258]  ment  of  the  rollers  was  suspended.  The  *little 
girl,  in  attempting' to  remove  the  waste  clay  in  obedi- 
ence to  A's  order,  sustained  a  severe  injury  from  the 
rollers  ;  for  which  she  brought  an  action  against  the 
master,  and  he  was  held  liable  (s). 

The  rule,  however,  which  exempts  a  master  from  lia- 
bility to  an  action  for  damages  for  injuries  sustained  by 
one  workman  through  the  negligence  of  his  fellow- ser- 
vants does  not  apply  where  tlie  fellow-servant  was  also 
the  master,  that  is,  where  the  master  was  working  with 
his  servant  at  the  time  the  accident  occurred. 

It  was  upon  this  principle  that  in  the  case  of  Ash- 
worth  V.  Stanwix,  which  has  been  already  noticed  (t), 
the  defendant  was  held  liable.  Similar  principles  were 
acted  on  in  Mellors  v.  Shaw  (u).  In  that  case  the  plain- 
tiff at  the  time  of  the  accident  was  in  the  service  of  the 
defendants  who  were  owners  of  the  pit  in  which  the 
plaintiff  was  injured.  The  defendant  Shaw  was  man- 
ager and  superintendent  of  the  pit  and  was  in  the  habit 
of  attending  daily,  and  used  occasionally  to  go  down 
the  shaft.  The  shaft  had  been  used  as  an  airshaft  for 
several  years  and  had  been  converted  into  a  drawing 
shaft  about  a  year  before  the  accident.  It  had  been 
usual  to  have  bonnets  or  coverings  of  iron  to  protect 
the  cages  in  which  the  men  ascended  and  descended, 
but  none  were  in  use  at  the  time  of  the  accident.  On 
the  day  in  question  the  plaintiff  when  ascending  the 
shaft  was  injured  by  some  of  the  "bind"  cr  strata  of 
earth  through  which  the  shaft  was  sunk  falling  .upon 
him.  After  the  accident  Shaw  ordered  bonnets  to  be 
put  on.  It  was  held  that  the  defendant  Shaw,  and 
therefore  the  other  defendant  also,  was  liable  for  per- 
sonal negligence,  and  that  he  was  not  within  the  rule 
laid  down  in  Priestly  v.  Fowler  (v). 
[*259]  *Again,  a  master  cannot  be  held  impliedly  to 
warrant  to  one  servant  the  competency  of  his  fellow- 
servants.     If  he  does  his  best  to  get  competent  ser- 

(s)  O'Byrne  v.  Bum,  IG  Sec.  Ser.  (Scotch  Eep.)  1025.  See  the 
commentary  on  this  case  ia  The  BartonsMU  Coal  Co.  v.  Beid,  3 
M'Q.  394.  See  also  Sardie  v.  Addie,  20  Sec.  Ser.  553.  This  case, 
however,  was  settled,  and  not,  as  sometimes  iuaccnrately  stated, 
reversed  in  the  House  of  Lords.  See  21  Sec.  Ser.  1382,  note. 
See  also  what  is  said  by  the  Lord  President  in  Somerville  v.  Gray 
1  Third  Ser.  772.' 

(t)  Ante,  p.  17 

(a)  30  L.  J.,  Q.  B.  333  ;  1  Best  &  S.  437. 

(V)  Ante,  p.  237. 
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vants  that  is  all  lie  is  bound  to  do.     This  was  decided 
in  the  following  case  (x)  : — 

The  defendant  was  employed  to  decorate  the  Carl-  Tarrant  v. 
ton  club-house.  In  order  to  paint  the  entrance  hall  a  Weib. 
scaffolding  was  erected,  upon  which  plaintiff  and  others 
were  at  work.  One  of  the  upper  poles  broke,  and  the 
plaintiff  fell  and  was  injured.  The  scaffolding  was 
erected  by  M.,  who  was  employed  for  that  purpose  by 
the  defendant,  who  did  not  interfere,  except  that  when 
M.  told  him  the  painters  said  it  wanted  an  additional 
upright  to  make  it  secure,  the  defendant  said  that  if 
M.  hearkened  to  the  painters  he  would  have  nothing 
else  to  do.  The  accident  was  mainly  attributable  to 
the  want  of  that  upright,  though  some  ascribed  it  to 
an  accumulation  of  boards  put  on  the  scaffolding  by 
the  workmen  themselves.  It  was  held  that  the  defend- 
ant would  not  be  liable  if  the  jury  should  be  of  opin- 
ion that  he  used  every  possible  care  to  employ  a  compe- 
tent person  to  erect  the  scaffolding,  and  Jervis,  C.  J., 
said, — "  The  master  may  be  responsible  where  he  is 
personally  guilty  of  negligence,  but  certainly  not  where 
he  does  his  best  to  get  competent  persons.  He  is  not 
bound  to  warrant  their  competency." 

Where  an  injury  happens  to  a  servant  while  in  the  Nor  for 

actual  use  of  an  instrument,  engine  or  machine,  of  the  injuries  to 

nature  of  which  he  is  as  much  aware  as  his  master,  and  servant  m 
, ,  J!     1,  ■  1,  •     iv,  •       /.  J!  ii       •    •  use  01  mstru- 

the  use  of  which  is  the  proximate  cause  of  the  injury,  mgu^  ^^h 

he  cannot  recover  against  his  master  for  such  injury  the  nature  of 

unless  the  injury  arose  through  the  personal  negligence  which  he  is 

of  the  master.     And  it  is  no  evidence  of  such  personal  acquainted. 

negligence  of  the  master  that  he  has  in  use  in  his  works 

an  engine  or  machine  less  safe  than  some  other  which 

is  in  general  use.     Where  *therefore,  a  sugar-  [*260]  Dynen  v. 

refiner's  labourer  was  killed  through  the  fall  of  sugar-  Leach. 

moulds  which  he  was  raising  by  machinery,  to  which 

he  attached  it  by  means  of  a  clip  which  slipped  off,  it 

was  held  that  his  administratrix  could  not  maintain  an 

action,  under  Lord  Campbell's  Act,  against  his  master, 

although  it  appeared    that  another    and   safer    mode 

of  raising  the  moulds  was  usual  and  had  been  left  off 

by  defendant  (y). 

Nor  can  a  workman  recover  damages  from  his  em- 

(x)  Tarrant  v.  WehT>,  18  C.  B.  797  ;  25  L.  J.,  C.  P.  261.  See 
also  M' Kinney  v.  Iris7i  North  Western  Bailway  Co. ,  2  Ir.  Eep. ,  C. 
L.  600.  According  to  SJcipp  v.  The  Eastern  Counties  Railway  Co., 
9  Exc.  223,  post,  p.  265,  the  master  is  the  proper  judge  of  the 
number  of  servants  requisite  for  any  particular  work. 

(y)  Dynen  v.  Leach,  26  L.  J.,  Esc.  221. 
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Not  for  ployers  for  injuries  sustained  by  him  whilst  at  work  in 

injuries  their  mill  and  resulting  from  the  buildings  having  orig- 

+^*^™h'^  inally  been  badly  constructed,  unless  personal  negli- 
original  bad  gence  be  proved  against  the  employers  themselves  or 
construction  some  person  acting  hy  their  orders  for  whom  they  are 
of  building,    responsible  (z). 

Brown  y.  And  of  course  a  master  would  not  be  liable  where 

Aca-ington  j.j^q  injury  was  caused  to  the  servant  by  his  own  negli- 
„  ,  '  gence.  As  where  a  miner,  eng'as'ed  in  an  operation 
injury  caused  called  "stooping"  (or  cutting  away  portions  of  pillars 
by  default  of  or  stoops  of  coal  left  in  original  working  to  support 
servant.  roof),  neglected  to  use  the  usual  props  to  secure  the 

roof  as  he  worked,  and  the  roof  fell  on  him  (a),  or  a 
workman  in  a  coalpit  was  injured  by  his  own  haste  or 
carelessness  in  descending  a  ladder,  which  was  not  prov- 
ed to  be  defective  (6).  In  such  cases,  as  the  servant's 
own  negligence  materially  contributed  to  his  injury,  he 
could  have  no  claim  on  the  master  (c). 
Nor  where  Nor  is  the  master  liable  where  the  act  of  a  third  per- 

act  of  third     son  is  the  proximate  cause  of  the  injury.     The  plain- 
mate^eauTe'"'"  *^^  "^'^^  ^  labourer  employed  by  the  defendant  to  do 
of  injury.       work  at  the  building  of  a  house  in  a  street  at  Liver- 
Alsopy.  Yates,  pool,  and  there  had  been  a  hoarding  put  up  to  protect 
[*261]  the  building  from  persons  *and  carriages  pass- 
ing.    The  plaintiff  had  complained  that  the  hoarding 
was  too  narrow,  and  he  had  not  room  to  pass  with  a 
hod  of  mortar  between  it  and  a  crab  and  cradle  that 
had  been  erected.     While  he  was  working  a  vehicle 
was  coming  up  the  street  where  there  was  plenty  of 
room  and  struck  the  hoarding,  in  consequence  of  which 
he  got  injured.     He  then  brought  an  action  against 
his  employer,  but  was  nonsuited,  as  after  he  had  com- 
plained he  had  continued  working  there    voluntarily 
with  full  knowledge,  and  the  part  which  the  master  had 
in  the  injury  was  too  remote  (d). 
Master  liable      But   if   the  master  personally  interfere  he  may  be 
if  he  person-   liable. 

allyinterfere.  . — . ^ 

(z)  Brown  v.  Accrington  Cotton  Spinning  and  Manufacturing  Co., 
34  L.  J.,  Eke.  208.  See  also  Potts  v.  Port  Carlisle  Dock  and  Mail- 
way  Co.,  8  W.  E.  524,  ib.  cit.  ;  Ovington  v.  M'Keane,  2  Third  Ser. 
1066.  See  this  case  as  to  how  far  a  master  can  recover  from  the 
vendor  to  him  of  a  chain,  damages  he  has  been  obliged  'to  pay  to 
the  representatives  of  a  servant  who  was  killed  by  its  breaking. 
(a)  Cook  V.  Bell,  20  Sec.  Ser.  (Scotch  Eep.)  137. 
(6)  O'Neill  V.  Wilson,  20  Sec.  Ser.  427. 

(c)  See  Senior  v.  Ward,  28  L.  J.,  Q.  B.  139,  post,  p.  266  ;  and 
see  also  Butterfield  v.  Forrester,  Bridge  v.  Grand  Junction  Railway 
Co.,  and  cases  of  that  sort,  post. 

{d)  Alsop  V.  Yates,  27  L.  J.,  Exc.  156:  8.  0.  nom.  Assop  v. 
Yates,  2  H.  &  N.  768. 
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The  plaintiff  was  a  bricklayer  in  the  service  of  the  Roberts  v. 
defendants,  who  were  builders,  and  one  day,  in  conse-  Smith. 
qnence  of  the  breaking  of  a  putlog,  the  plaintiff  fell 
from  a  scaffolding  and  broke  his  leg.  The  defendants 
had  employed  a  labourer  to  erect  a  scaffold,  who  had 
complained  that  some  of  the  poles  were  rotton,  and  had 
broken  them  and  laid  them  aside.  Smith  (the  defend- 
ant) came  up  and  asked  who  broke  them,  and  told  the 
labourer  they  would  do  very  well,  as  there  were  no 
bricks  or  mortar  to  be  put  upon  them.  The  labourer 
used  such  as  he  thought  sound,  and  three  where  one 
would  have  done,  but  one  broke;  hence  the  injury.  It 
was  held  by  the  Exchequer  Chamber  (e)  that  there  was 
evidence  to  go  to  the  jury  of  the  personal  interference 
and  negligence  of  the  master,  in  which  case  he  was  lia- 
ble, and  a  new  trial  was  granted. 

And  where  a  master  employs  his  servants  in  a  work  Master 
of  danger,  he  is  bound  to  exercise  due  care  in  order  to  bound  to 
have  his  tackle  and  machinery  in  a  safe  and  proper '^^^'?  ™'^**^"" 
condition,  so  as  to  protect  them  against  unnecessary 
risks  (/). 

*Upon  this  principle  a  workman  employed  in  a[*262]  Workmen  in 
stone  quarry  who  was  injured  in  blasting,  because,  owing  stone  quarry 
to  a  defective  system,  he  could  not  get  out  of  the  way  j;?-''^^'^ 
quickly  enough  to  avoid  injuries  when  an  explosion  fective  sys- 
took   place,    was    held   entitled    to   recover    damages  tem. 
against  his  master  (g). 

So,  where  an  accident  occurred  in  consequence  of  a  Defective 
rope  giving  way  which  had  been  used  to  fasten  one  of  '^^^^> 
the  spokes  or  arms  of  a  crab  (h). 

So,  where  a  stevedore  was  injured  through  the  break-  or  chain, 
ing,  from  wear  and  tear  and  bad  welding,  of  a  chain 
attached  to  a  donkey  engine  used  in  loading  defend- 
ant's ship,  as  defendant  had  not  taken  proper  steps  to 
have  the  chain  examined  and  tested  (i) 

So,  where  a  workman  (employed  by  a  railway  con- 

(e)  Boberts  v.  Smith,  2  H.  &  N.  213;  26  L.  J.,  Exc.  319;  and 
seeder  Pollock,  C.  B.,  in  Vose  v.  The  Lancashire  and  Yorkshire 
Railway  Co.,  27  L.  J.,  Exc.  251.  See  also  Griffiths  v.  Cfidlow,  27 
L.  J.,  Exc.  405;  Cook  v.  Duncan,  20  Sec.  Ser.  (Scotch  Eep.)  180; 
Ormond  v.  Holland,!  E.  B.  &  E.  102. 

(/)  Per  Lord  Cranworth,  in  Bartonshill  Coal  Co.  v.  Reid,  3 
M'Q.  288. 

(g)  .Sword  v.  Camion,  1  Sec.  Ser.  (Scotch  Eep.)  493.  See  this 
and  the  two  following  cases  stated  and  commented  on  by  Lord 
Cranworth,  in  Bartonshill  Coal  Co.  v.  Reid,  3.  M'Q.  889.  See 
the  American  case  of  Stone  r.  Cheshire  Railroad  Corporation,  19 
New  Hampsh.  Eep.  427. 

(h)  Dixon  v.  Rankin,  14  Sec.  Ser.  420. 
lO  Murphy  V.  Phillips,  35  L.  T.,  N.  S.  477. 
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tractor),  whose  duty  it  was  to  uncouple  the  waggons, 
ou  stepping  on  to  the  break  for  that  purpose  it  slipped 
down  with  him,  in  consequence  of  there  being  no  block 
on  it,  which  it  was  the  duty  of  the  contraetor  to  have 
seen  attached,  and  the  workman  was  injured,  the  mas- 
ter was  held  liable  as  the  machinery  was  insufficient  {k). 

So,  also,  the  master  was  held  liable  where  a  workman 
was  killed  by  the  fall  of  a  large  stone  while  he  was  at 
work  underground,  if  in  the  opinion  of  a  jury  his  death 
was  occasioned  by  the  unsafe  state  of  the  roof  of  the 
mine,  and  the  negligence  or  unskilfulneBS  of  the  owners 
in  having  so  left  it  when  the  workmen  were  sent  to  work 
there.  But  he  would  not  have  been  liable  if  the  condi- 
tion of  the  mine  was  known  to  the  workman,  so  that 
his  death,  which  arose  from  working  under  it,  was  the 
consequence  of  his  own  rashness,  and  not  of  any  neg- 
lect of  the  owner  (Z). 

[*263]  *So,  where  miners  employed  at  piecework  in 
working  coal  while  in  the  pit,  into  which  they  had  been 
let  down  in  the  usual  manner,  remonstrated  with  the 
underground  agent  as  to  the  state  of  the  mine,  com- 
plaining, among  other  things,  that  air  was  not  ade- 
quately admitted,  and  also  that  their  wages  were  not 
sufficient,  and  on  his  refusing  redress  they  declined  to 
work  any  longer,  and  desired  to  be  drawn  up  again. 
The  agent  acceded  to  this,  and  one  of  the  men  in  the 
course  of  the  ascent- was  thrown  over  and  killed.  The 
jury  found  that  the  death  arose  from  the  pit  not  being 
in  a  safe  and  sufficient  state.  It  was  held  by  the  House 
of  Lords  that  the  men  had  a  right  to  leave  their  work 
if  they  thought  fit,  and  that  their  employers  were  bound 
to  take  all  reasonable  measures  for  the  purpose  of  hav- 
ing the  shaft  in  a  proper  condition,  so  that  the  men 
might  be  brought  up  safely,  and  not  having  done  so 
were  liable  for  the  consequences  (m). 

Upon  similar  principles  the  defendant  would  have 
been  held  liable  in  Senior  v.  Ward  (n)  had  not  the 


{k)  Gray  v.  Brassey,  15  Sec.  Ser.  135.  See  also  Matthews  v. 
M' Donald,  3  Third  Ser.  506. 

(l)  Paterson  v.  Wallace,  1  M'Q.  748. 

(to)  Brydon  v.  Stewart,  2  M'Q.  30.  See  the  Bartonshill  Coal  Co. 
V.  Beid,  3  M'Q.  296,  ante,  p.  251,  where  the  accident  arose  from 
negligence  of  fellow-workmen,  and  the  master  was  held  not  liable; 
and  Griffiths  v.  Gidlow,  27  L.  J.,  Exc.  405;  3  H.  &  N.  648,  a7ite, 
p.  251,  where  the  master  did  provide  proper  apparatus,  and  was 
held  not  liable. 

(n)  28  L.  J.,  Q.  B.  139,  post,  p.  266;  see  also  Caswell  r.  Worth, 
5  E.  &  B.  849. 
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deceased's  own  negligence  disentitled  the  plaintiff,  his 
representative,  to  recover. 

And  if  a  master  order  a  servant  to  use  machinery,  Master  liable 
tackle  or  implements,  which  he  (the  master)  knows,  for  knowingly 
and  the  servant  does  not  know,  to  be  unsound  or  un-  '""dermg 
safe,  in  that  case  the  master  would  of  course  be  liable  ^gg  unsafe 
to  indemnify  the   servant,   from   the   consequence   of  tackle. 
using  such  insecure  apparatus.     Thus,  where  a  decla- 
ration alleged  that  the  defendant  was  possessed  of  a  TW^iams  v. 
ladder  unsafe  and  unfit  for  use  by  any  person  carrying 
corn  up  the  same,  and  the  plaintiff  was  the  defendant's 
servant,  yet  the  defendant  well  knomng  the  premises, 
wrongfully  and  deceitfully  ordered  the  plaintiff  to  carry 
com  up  the  ladder,  and  the  plaintiff  in  obedience  to 
*the  order,  and  believing  the  ladder  to  be  pro-  [*264] 
per,  and  not  knowing  the  contrary,  did  carry  corn  up 
for  the  defendant,  but,  by  reason  of  its  being  unsafe 
and  unfit,  fell  from  it  and  was  injured;  it  was  held,  on 
demurrer,  to  be  sufficient,  without  an  averment  that  the 
plaintiff  had  no  notice  that  the  ladder  was  unsafe  (o). 

So,  where  thfe  declaration  alleged  that  the  defend-  jjavies  v. 
ants,  well  knowing  that  certain  carcases  were  diseased  England. 
and  infectious,  employed  the  plaintiff,  who  was  igno- 
rant of  that  fact,  to  cut  them  up,  whereby  the  plaintiff 
was  injured,  it  was  held  to  disclose  a  good  cause  of  ac- 
tion (p). 

Where  the  cause  of  injury  or  mischief  is  equally  But  not 
known,  and  palpable  to  the  person  employed  as  to  the  where  danger 
master,  the  servant  could  not  then  complain  of  an  acci-  equally 
dent ;  for  it  might  be  said  that  he  went  to  the  work  ^^^j^  master 
with  his  eyes  open,  and  he  could  not  be  said  to  have  and  servant. 
been  put  to  work  on  a  matter  of  which  he  was  ignorant 
that  there  was  risk  involved.     Thus,  where  the  defend-  Potts  v. 
ant  was  building  a  house,  and  employed  no  architect.  Piunketi. 
The  plaintiff  was  the  house  carpenter,  and  the  defend- 
ant chose  some  flags  which  were  to  be  set  by  another 
person  as  a  landing  place,  under  the  plaintiff's  direc- 
tion as  to  the  slope  of  landing.     The  plaintiff  and  the 
other  person  went  on  the  landing  when  partially  set;  it 
broke,  and  the  plaintiff  was  injured,  but  the  defendant 
was  held  not  liable  (q). 

(o)  Williams y.  Clough,  27  L.  J.,  Exc.  325;  3  H.  &  N.  258;  and 
see  Potts  V.  Plunkett,  33  Law  T.  Ill,  per  Lefroy,  C.  J. 

(p)  Dames  v.  England,  33  L.  J.,  Q.  B.  .321.  See  also  Smylyx. 
Glasgow  and  Londonderry  Steam  Packet  Co.,  2  Ir.  C.  L.  E.  24;  16 
"Weekly  Rep.  483  (1868). 

(q)  Potts  V.  Plunkett,  in  Ireland,  33  L.  T.  Ill;  9  Ir.  C.  L.  E. 
290.     In  Wotlingy.  Oaster,  40  L.  J.,  Exc.  43;  L.  R.,  6  Exc.  74, 
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So,  where  (r)  it  was  the  duty  of  the  plaintifP,  a  ser- 
[*265]  vant  to  *a  railway  company,  to  attach  the  car- 
riages of  the  luggage  trains  to  the  engine.  One  day  he 
was  thrown  under  the  carriages  and  severely  injured. 
There  was  evidence  that  the  company's  staff  was  not 
sufficient  for  the  performance  of  this  work,  but  the 
plaintiff  had  been  employed  in  this  particular  service 
for  several  months  prior  to  the  accident,  and  had  not 
made  any  complaint  on  the  subject  to  the  company:  it 
was  held,  that  the  company  were  not  liable,  volenti  non 
fit  injuria.  It  was  also  said  by  Lord  Wensleydale, 
that  it  was  not  a  question  for  the  jury  whether  the 
number  of  servants  employed  by  the  company  was  suf- 
ficient for  the  performance  of  the  work.  The  company 
are  themselves  the  proper  judges  of  the  number  they 
require  for  carrying  on  the  business  of  the  line.  The 
plaintiff,  it  was  said,  brought  the  accident  upon  him- 
self, for  if  he  found  that  he  could  not  do  the  work 
which  was  set  him  he  ought  to  have  declined  in  the 
first  instance,  whereas  he  carried  it  on  for  several 
months  and  never  complained. 

"Where  the  legislature  has  by  statute  imposed  upon 
the  master  a  duty  for  the  protection  of  the  servant, 
the  servant  may  maintain  an  action  against  his  master 
for  any  breach  of  statutory  regulations,  whereby  he  has 
sustained  particular  injury.  And  neither  the  imposi- 
tion of  penalties  by  the  statute  for  the  benefit  of  the 
injured  person,  nor  the  provision  that  such  penalities 
are  only  to  be  sued  for  with  the  sanction  of  the  Secre- 
tary of  State,  take  away  the  right  of  the  party  injured 
to  sue  for  damages  in  person.  Of  this  nature  are 
actions  against  millowners  under  the  Factory  Acts  for 
not  properly  fencing  machinery,  whereby  workpeople 
get  injured  (s).     But  even  in  such  oases  the  master  is 


it  was  held  not  to  be  necessary  to  aver  the  servant's  ignorance 
in  a  declaration  which  averred  master's  knowledge,  as  such  ig- 
norance could  be  implied.  See  Griffiths  v.  London  and  St.  Katha- 
rine's Dock  Co.,  53  L.  J.,  C.  L.  504;  L.  E.,  12  Q.  B.  Div.  493, 
which  shows  that  the  master's  knowledge  and  servant's  igno- 
rance must  concur  to  give  cause  of  action. 

(r)  Skipp  V.  The  Eastern  Counties  Railway  Co.,  9  Exc.  223.  In 
America  it  has  been  held  that  the  servant  was  bound  to  give 
notice  of  defects,  Keegan  v.  The  Western  Railroad  Co.,  4  Seld,  175 
(1853);  M'MiUan  v.  Saratoga  and  Washington  Railroad  Co.,  20 
Barbour's  Eep.  450  (1855).  Such  notice  must  be  given  to  the 
master;  see  Smith  v.  Howard,  22  L.  T.,  N.  S.  131,  where  com- 
plaint to  a  foreman  was  held  insufficient. 

(s)  Such  as  Coe  v.  Piatt,  6  Exc.  752;  7  Exc.  460,  923;  Caswell  v. 
WoHh,  5  E.  &  B.  849  ;  Dole  v.  Sheppard,  5  E.  &  B.  856  ;  Schofield  v. 
Schunck,  5  E.  &  B.  858,  note;  Holmes  v.  Clarke,  30  L.  J.,  Exc. 
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not  liable  if  the  servant  by  his  own  negligence  or  wii   But  not  then 
ful  misconduct,   (e.  g.,  by    setting   the   machinery   in  if  servant 
*  motion)  cause    the  accident,  or  could    have  [*266]  ^^^?^ 
avoided  the  injury  by  the  exercise  of  ordinary  care  (t). 

Upon  this  ground  the  defendant  was  held  not  liable  Breach  of 
in  the  case  of  Senior  v.  Ward  (u),  in  which  the  facts  coUieryrules, 
were  these  : — 

After  the  passing  of  the  Act  for  the  Inspection  of  senior  v. 
Coal  mines  (cc),  special  rules  were  framed  and  duly  ap-  Ward. 
proved  of  for  the  regulation  of  the  defendant's  colliery, 
and  by  one  of  these  rules  it  was  provided,  that  every 
morning,  before  the  miners  were  let  down  the  shaft 
into  the  mine,  the  cage,  by  which  they  were  to  descend, 
should  be  let  down  and  pulled  up  again,  heavily  loaded, 
to  test  the  sufficiency  of  the  rope  and  of  the  tackling. 
But  the  defendant  who  superintended  the  working  of 
his  colliery,  instead  of  enforcing  this  rule  allowed  it  to 
be  entirely  neglected,  and  to  his  knowledge  it  had, been 
entirely  neglected  by  his  workmen  for  many  weeks 
befoBe  the  accident  happened,  which  caused  the  death 
of  the  deceased.  The  night  before  the  accident  the 
rope,  by  which  the  cage  was  suspended,  being  then  in 
good  condition,  was  injured  by  an  accidental  fire  in  the 
colliery.  Next  morning  the  deceased  and  other  miners 
were  let  down  the  shaft  without  any  testing  of  the  rope 
and  the  tackling.  If  that  testing  had  taken  place,  the 
insufficiency  of  the  rope  would  have  been  discovered, 
and  the  men  would  all  have  been  saved.  But  the  rope 
broke,  and  the  deceased,  with  several  others,  was 
killed  on  the  spot.  There  was  most  culpable  negli- 
gence on  the  part  of  the  defendant  in  neglecting  the 
rule  and  in  keeping  in  his  employment  a  banksman 
whom  he  knew  habitually  disregarded  it.  Looking  to 
these  facts  only,  although  the  banksman  was  a  fellow- 
servant  of  the  deceased,  and  both  the  deceased  and  he 
were  employed  by  the  defendant  *in  the  colliery  [*267] 
as  fellow-labourers.  Lord  Campbell  said,  "He  should 
have  held  the  defendant  liable,  his  negligence  having 
materially  contributed  to  the  death  of  the  deceased. 
But  according  to  the  report  of  the  learned  judge  who 

135;  31  L.  J.,  Exc.  350  ;  7  H.  &  N.  937  ;  3  L.  T.,  N.  S.  675  ; 
Britton  v.  Great  Western  Cotton,  Co.  41  L.  J.,  Exc.  99;  L.  E.,  7 
Exc.  130. 

it)  Caswell  V.  Worth,  uhi  supra. 

1%)  28  L.  J.,  Q.  B.,  139  ;  1  Ell.  &  Ell.  385. 

(x)  18  &  19  Vict.  c.  108.  This  Act  was  repealed  by  23  &  24 
Vict.  c.  151 ;  and  that  Act  was  also  repealed.  See  now  36  &  37 
Vict.  cc.  76  &  77,  post  Appendix.  But  the  alteration  of  these 
Acts  does  not  effect  the  principle  of  Senior  v    Ward. 
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tried  the  case,  it  was  further  in  evidence,  that  gross 
negligence  was  to  be  imputed  to  the  deceased  himself, 
and  that  this  negligence  materially  contributed  to  his 
death.  With  the  exercise  of  ordinary  prudence  he 
would  have  escaped  the  danger,  and  his  life  would 
have  been  saved.  He  knew  the  rule  for  testing  the 
rope  and  tackling  every  morning,  and  he  knew  that 
this  rule  was  habitually  violated ;  further,  on  the  morn- 
ing of  the  accident  he  and  other  miners  were  told  by 
the  banksman,  that  they  had  better  examine  the  ropes 
before  they  went  down.  Nevertheless  they  disregarded 
this  warning,  immediately  getting  into  the  cage,  the 
rope  broke  as  it  descended,  and  they  were  killed. 

And  where  the  statutory  duty  was  imposed  for  the 
benefit  of  the  public,  e.  g.,  to  prevent  the  introduction 
and  spreading  of  contagious  diseases,  and  not  for  the 
benefit  or  protection  of  individuals,  it  was  held  that  the 
plaintiff,  who  had  sustained  special  damage  by  the 
breach  of  such  duty  by  the  defendant,  had.  no  cause  of 
action  against  him  {y). 

A  master,  moreover,  is  not  liable  to  a  servant  for  in- 
juries sustained  in  the  performance  of  orders  which  he 
was  not  bound  to  obey  ;  e.  g.,a,  servant  is  not  bound  to 
risk  his  life  or  limb  in  obedience  to  his  master's  orders; 
and  if  he  do  so,  he  (the  servant)  must  take  the  con- 
sequences, his  master  is  not  liable  for  them  (z). 

Similar  principles  would,  it  is  conceived,  apply  to  any 
case  in  which  a  servant  sustained  injury  in  the  dis- 
charge of  duties  for  which  he  was  not  hired,  or  in  act- 
ing in  obedience  to  orders  which  he  was  not  bound  to 
[*268]  obey.  If,  *for  instance,  a  female  servant  (say  a 
lady's-maid)  were  ordered  to  stand  outside  an  upper 
window  and  clean  it,  or  to  hold  a  horse,  and  sustained 
injury,  it  is  conceived  that  neither  she  nor  her  repre- 
sentative, in  case  of  her  death,  could  maintain  any 
action  against  her  master  for  such  injury. 

Whether  or  not  one  servant  is  liable  to  another  for 
damages  arising  from  an  accident,  in  the  course  of  their 
common  employment,  is  a  question  which  it  is  believed 
has  never  been  raised  in  England.  But  there  seems 
no  good  reason  why  one  servant  should  not  be  liable  to 
his  fellow-servant  for  such  damages  if  caused  by  negli- 
gence. A  dictum  to  the  contrary  has  indeed  been  at- 
tributed to  Pollock,  C.  B.,  in  one  report  of  Southcote  v. 


y)  Gorris  v.  Scott,  43  L.  .T.,  Exc.  92 ;  L.  E.,  9  Exc.  125. 
Ante,  p.  235. 
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Stanley  {z),  but  is  not  to  be  found  in  another  report  of 
the  Barae  case  (a).  And  in  1855  it  was  decided  in 
America,  in  Albro  v.  Jaquith  (6),  that  one  servant  was 
not  liable  to  a  fellow-servant  under  such  circumstances, 
but  that  decision  has  been  subsequently  (in  1881)  over- 
ruled in  Osborne  v.  Morgan  (c).  In  that  case  it  ap-  osbome  v 
peared  that  the  plaintiff  was  at  work  as  a  carpenter  in  Morgan. 
the  establishment  of  a  manufacturing  corporation,  put- 
ting up,  by  direction  of  the  corporation,  certain  parti- 
tions in  a  room  in  which  the  corporation  was  conduct- 
ing the  business  of  making  wire.  The  defendants,  one, 
the  superintendent,  and  the  others,  agents  and  servants 
of  the  corporation,  being  employed  in  that  business, 
negligently  and  without  regard  to  the  safety  of  persons, 
rightfully  in  the  room,  placed  a  tackle,  block  and  chains 
upon  an  iron  rail  suspended  from  the  ceiling  of  the 
room,  and  suffered  them  to  remain  there  in  such  a  man- 
ner, and  so  unprotected  from  falling,  that  by  reason 
thereof  they  fell  upon  and  injured  the  plaintiff.  Upon 
these  facts  *it  was  held  that  the  plaintiff  was  a  [*269] 
fellow-servant  of  the  defendants,  and,  overruling  Albro 
V.  Jaquith,  that  the  action  was  maintainable  against 
them. 

In  Scotland,  also,  the  fellow-servant  has  been  held 
liable  (d).  » 

Soon  after  the  publication  of  the  last  edition  of  this 
book,  the  attention  of  Parliament  was  drawn  to  the  hard- 
ship inflicted  upon  working-men  by  the  operation  of  the 
rule  we  have  been  considering,  which  exempts  a  master 
from  responsibility  to  one  servant  for  injuries  sustained 
through  the  negligence  of  a  fellow-servant,  over  whom 
in  many  cases  he  had  no  sort  of  control,  and  whom  in 
many  cases  he  was  bound  to  obey.  The  matter  was  ac- 
cordingly, in  1876,  referred  to  a  select  committee,  who 
made  a  report,  which  in  1877  was  again  referred  to  a 
select  committee,  who  finally  reported  in  1877  in  favour 
of  a  change  of  the  law. 

This  led  to  the  passing  of  the  Employers'  Liability  Employers 
Act,  1830  (43  &  44  Vict.  c.  42),  which  came  into  opera-  Liability 
tion  on  the  1st  January,  1881,  and  will  continue  in  force  ^'^'^>  ■'^^^'^• 

(z)  1  H.  &  N.  250. 

(o)  25  L.  J.,  Exc.  339.  And  observe  what  Alderson,  B.,  is  re- 
ported to  have  said  on  this  point  in  this  case. 

(6)  4  Gray's  Eep.  (Massach.  1885)  99.  A  previous  action 
against  the  company  had  failed,  Albro  v.  Agawam  Canal  Co.,  ante, 
p.  244. 

(e)  130  Mass.  Eep.  102  ;  39  Amer.  Eep.  437. 

(d)   Wright  v.  Boxburgh,  2  Third  Ser.  748. 
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till  the  Slst  December,  1887,  and  to  the  end  of  the  then 
next  session  of  Parliament,  and  no  longer,  unless  Parlia- 
ment shall  otherwise  determine.  But  inasmuch  as  this 
Act  of  Parliament  only  applies  to  a  limited  class  of  per- 
sons, viz.,  to  a  "workman,"  which  means  a  "railway 
servant  and  any  person  to  whom  the  Employers  and 
Workmen  Act,  1875  (e),  applies,"  i.  e.,  "does  not  in- 
clude a  domestic  or  menial  servant,  but,  save  as  afore- 
said, means  any  person  who,  being  a  labourer,  servant 
in  husbandry,  journeyman,  artificer,  handicraftsman, 
'  miner,  or  otherwise  engaged  in  manual  labour,  whether 
under  the  age  of  twenty-one  years  or  above  that  age, 
has  entered  into  or  works  under  a  contract  with  an  em- 
ployer, whether  the  contract  be  made  before  or  after  the' 
passing  of  this  Act,  be  express  or  implied,  oral  or  in 
[*2'^0]  writing,  and  be  a  contract  of  service  or  *a  con- 
tract personally  to  execute  any  work  or  labour,"  and  it 
has  been  decided  that  they  may  contract  themselves  out 
of  the  Act  (/),  and  the  Act  does  not  get  rid  of  the  doc- 
trine of  common  employment ;  it  is  still  necessary  to 
preserve  the  foregoing  statement  of  the  decision^  upon 
the  subject  previous  to  the  passing  of  the  Act. 

The  Act  itself,  and  the  decisions  upon  it,  will  be  found 
in  the  Appendix,  post. 
( 

(e)  38  &  39  Vict.  c.  90;  s.  10. 

(/)  Griffiths  y.  Sari  Dudley,  51  L.  J.,  C.  L.  543;  9  Q.  B.  D. 
357. 
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In  Cases  of  Contkact. 

The  power  which  a  servant  possesses  of  binding  his  Servant  can 

master  by  contracts  entered  into  in  his  name  is  founded  °°ly  ^^^^  ^|^ 

upon  or  rather  is  the  basis  of  the  general  law  of  prin-  ™^^*^''  ^  ^^ 

cipal  and  agent.     It  is  only  upon  the  ground  that  a   ^ 

servant  is  the  agent  of  his  master,  that  a  master  can  in 

any  case  be  made  liable  upon  contracts  entered  into  by 

his  servant,  and  the  principle  on  which  the  liability  of 

the  master  upon  such  contracts  depend  is,  that  the  act 

of  the  servant  is,  in  fact,  the  act  of  the  master;  the 

maxim  being,  Qui  facit  per  alium,  facit  per  se  (a). 

And  since  many  persons,  such  as  infants  and  married  ^  -^     ^ 

,  ■        _      -i.  i    1  ■  1   J       T  ,  Incapacity  of 

women,  who  are  incapacitated  in  general  to  do  acts  on  servant  to 

their  own  behalf,  which  will  be  absolutely  binding  upon  contract  on 

them,  may  nevertheless  as  agents  for  others  do  acts  ^^^  °"^^ 

which  will  be  binding  upon  the  persons  for  whom  they  ^f^'^'f'  ""t 

act  (b);  it  would  be  no  objection  to  the  liability  of  a  mister's 

master  upon  *the  contract  of  his  servant  that  [*272]  liability. 

the  servant  was  an  infant  or  a  married  woman  (c)  at 

the  time  the  contract  was  entered  into, — provided  the 

contract  was  in  other  respects  binding  upon  the  master. 

(a)  See  Bao.  Abr.  Master  and  Servant,  K.  Where  a  clerk  left 
a  bag  and  papers  belonging  to  his  master  ^t  an  inn,  and  left  with- 
out paying  his  bill;  it  was  held  that  the  innkeeper  had  a  lien  on 
them  as  against  the  master,  Snead  v.  Watkins,  1  C.  B.,  N.  S. 
267. 

(b)  Co.  Litt.  52  (a)  ■  Bac.  Abr.  Authority,  B.  ;  Story  on 
Agency,  ss.  7  and  8,  where  see  the  rule  of  the  civil  law.  See 
also  Emerson  v.  Blonden,  1  Esp.  142 ;  PaletJwrp  v.  Furnish,  2  Esp. 
511,  note ;  Preatwick  v.  Marshall,  7  Bing.  565 ;  Lindus  v.  Brad- 
well,  5  C.  B.  583. 

(c)  As  to  the  effect  of  a  contract  made  by  a  married  woman  as 
agent,  after  the  termination  of  her  authority  to  act  as  agent,  see 
Smout  V.  Ihery,  10  M.  &  "W.  1. 
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If  contract  But  in  order  that  a  contract  made  by  a  servant  may 

within  scope  be  binding  upon  his  master,  it  must  be  within  the 
of  servant's  scope  of  the  authority  entrusted  to  the  servant;  since 
authority.       ^^  agent  can  bind  his  principal  beyond  the  scope  of  his 

authority  (d). 
What  is  It  therefore  becomes  necessary  to  inquire  what  is  the 

scope  of  scope  of  authority  entrusted  to  a  servant  wilh  regard 

servant's        ^q  binding  his  master  upon  contracts.     The  answer  to 
authority.       ^^^^^   question   involves    the   consideration   of    several 
others,  for  the  authority  of  a  servant  to  contract  in 
his  master's  name  may  be  given  either  expressly  by 
•  deed,  writing,  or  word  of  mouth;  or  by  implication 

from  the  conduct  of  the  master  (e).  And  in  either  of 
those  cases  it  may  be  general  (i.  e.,  not  unqualified, 
but  to  act  in  all  cases  of  a  particular  nature),  or  it  may 
be  special  (i.  e.,  to  act  in  one  particular  instance)  (/). 
Again,  in  any  of  the  before-mentioned  cases  the  au- 
thority given  may  be  either  limited  by  precise  instruc- 
tions, or  unlimited  (g). 
Exoress  Where  authority  to  contract  in  his  master's  name  is 

authority  by  given  to  a  servant  by  deed  or  writing,  but  little  diffi- 
deed  or  [*273]  culty  *is  likely  to  arise  in  ascertaining  the  ex- 

'vnciUng.  tg^t  of  jjia  authority,  except,  perhaps,  from  some  am- 
biguity in  the  expressions  used  in  the  instrument  con- 
ferring it  (h).  In  such  cases  it  is  the  duty  of  the  court 
to  explain  them,  and  they  will  be  construed  strictly  (i). 

(d)  And  of  course  an  agent  cannot  bind  his  principal  where  a 
statute  requires  the  personal  signature  of  the  person  to  be 
charged — as,  for  instance,  Lord  Tenterden's  Act,  9  Geo.  4,  c. 
14,  s.  1  ;  Hyde  v.  Johnson,  2  Bing.  N.  C.  776,  where  it  was  held 
that  an  acknowledgment  signed  by  a  clerk  would  not  bar  the 
Statute  of  Limitations ;  see  also  Bayley  v.  Ashton,  12  A.  &  E. 
493.  So,  under  sect.  6  of  the  same  statute,  it  was  held  in  the 
Exchequer  Chamber  (reversing  on  this  point  the  decision  of  the 
Court  of  Queen's  Bench  in  Bwift  v.  Winterbotham,  42  L.  J. ,  Q.  B. 
Ill;  L.  R.,  8  Q.  B.  244),  that  a  banking  company  was  not 
bound  by  the  misrepresentation  of  their  manager  as  to  the  credit 
of  a  customer.  Swift  v.  Jewsbury,  43  L.  J.,  Q.  B.  56 ;  L.  E.,  9  Q. 
B.  301,  though  the  manager  himself  was  held  clearly  liable  in 
both  Courts.  But  where  a  statute  did  not  require  the  personal 
signature  of  an  appellaijt  to  a  notice  of  appeal,  it  was  held  that 
a  notice  signed  by  his  solicitor's  clerk  in  the  appellant's  name, 
he  being  duly  authorized  to  sign,  was  sufficient,  B.  v.  Justices  of 
Kent,  43  L.  J.,  M.  C.  112  ;  L.  E.,  8  Q.  B.  305. 

(e)  P.  N.  B.  120,  G. 

If)   Whitehead  v.  Tucket,  15  East,  408  ;  Paley  on  Ag.  199. 

Ig)  Paley  on  Ag.  2. 

(h)  Smith's  Merc.  Law,  4th  ed.  116  ;  and  see  Attwood  v.  Miin- 
nings,  7  B.  &  C.  278;  Withington  v.  Herring,  5  Bing.  442; 
Heraud  v.  Leafe,  5  C.  B.  157. 

(i)  Howard  v.  Baillie,  2  H.  Bl.  618 ;  Murray  v.  East  India  Co.,' 
5  B.  &  Aid.  211 ;  Attwood  v.  Munnings,  ubi  supra;  Paley  on  Ag. 
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Letters  containing  private  instructions  as  to  the  mode  Letters  of 
in  which  the  authority  given  is  to  be  exercised  (as  dis-  instruction, 
tinguished  from  the  instrument  conferring  the  author- 
ity), being  documents  of  a  less  formal  kind,  will  re- 
ceive in  general  a  more  liberal  construction.  But 
where  a  servant  intending  to  act  in  conformity  with 
his  instructions  has  acted  in  a  manner  contrary  to  his 
master's  intention,  the  court  will,  as  between  him  and 
his  master,  construe  them  in  a  manner  favourable  to 
the  servant  and  against  the  master,  if  they  are  capable 
of  such  a  construction,  upon  the  principle  that  verba 
fortius  accipiuntur  contra  prof erentem  (k). 

The  effect  of  express  verbal  instructions  to  the  ser-  Express 
vant  will  be  considered  hereafter,  as  it  depends  upon  verbal 
whether  the  servant  has  a  general  authority  to  act  for  authority, 
his  master,  or  is  merely  specially  employed  on  one  par- 
ticular occasion. 

Where  a  master  has  recognized  and  adopted  a  contract  Ratification, 
entered  into  in  his  name  by  his  servant,  he  will  be  equally 
liable  upon  it,  as  if  he  had  previously  expressly  author- 
ized the  servant  to  enter  into  it,  the  maxim,  in  such 
cases  being  omnis  ratihabitio  retrotrahitur  et  mandato 
priori  cequiparatur  (Z).  This  doctrine,  said  Lord  Cran- 
worth  in  Bird  v.  Brown  (m),  "is  intelligible  in  princi- 
ple and  easy  in  its  *application  when  applied  to  [*274] 
cases  of  contract.  If  A.  B  ,  unauthorized  by  me,  makes  a  ^jv^  y. 
contract  on  my  behalf  with  J.  S.,  which  I  afterwards  re-  Brown. 
cognize  and  adopt,  there  is  no  difS.culty  in  dealing  with 
it  as  having  been  originally  made  by  my  authority.  J.  S. 
entered  into  the  contract  on  the  understanding  that  he 
was  dealing  with  me,  and  when  I  afterwards  agreed  to 
admit  th'^at  such  was  the  case,  J.  S.  is  precisely  in  the 
condition  in  which  he  meant  to  be  ;  or,  if  he  did  not  be- 
lieve A.  B.  to  be  acting  for  me,  his  condition  is  not  alter- 
ed by  my  adoption  of  the  agency,  for  he  may  sue  A.  B.  as 
principal  at  his  option,  and  has  the  same  equities  against 
me  if  I  sue  which  he  would  have  had  against  A.  B."  (w). 

192  ;  and  see  Flemyng  v.  Hector,  2  M.  &  W.  172  ;  CockereU  v. 
AucompU,  26  L.  J.,  C.  P.  194  ;  2  C.  B.,  N.  S.  441,  where  a  member 
of  a  coal  club  was  held  liable  for  coal  ordered  by  the  secretary. 

(k)  Story  on  Ag.  74,  75. 

(l)  Co.  Litt.  207  a;  Story  on  Ag.  s.  239  et  seq.,  where  see  the 
rule  of  the  Roman  law,  which  was  similar.  And  see  Saunderson 
V.  Griffiths,  5  B.  &  C.  909;  Vere  v.  Asliby,  10  B.  &  C.  298; 
Maclean  v.  Dunn,  4  Bing.  722  ;  Fitzgerald  v.  Dressier,  33  Law 
Times,  43  ;  29  L.  J.,  C.  P.  113. 

(m)  4  Exc.  798. 

(m)  There  is  more  difSculty  in  the  application  of  this  doctrine 
in  cases  of  tort ;  as  to  which  see  post. 
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Notice  to 
quit. 


Must  be  of 
entire  con- 
tract. 


A  master,  however,  cannot  in  this  manner  render 
himself  liable  upon  a  contract  made  by  a  servant,  unless 
the  servant,  at  the  time  he  entered  into  it,  assumed  to 
act  as  his  agent  (o). 

Nor  can  he  thus  avail  himself  by  adoption  of  an  act 
done  in  his  name,  which,  in  order  to  be  valid  at  all, 
ought  to  have  been  vatid  at  the  time  it  v)as  done  (p). 
Such,  for  instance,  as  a  notice  to  quit,  since  such  a  - 
notice,  to  be  good,  must  be  one  that  the  party  to  whom 
it  is  given  may  act  upon  it  immediately  (q).  It  is  con- 
ceived, however,  that  even  if  such  a  notice  were  given, 
in  his  master's  name,  by  a  servant  not  authorized  to 
give  it,  to  a  tenant  from  year  to  year,  and ;  the  master 
ratified  it  and  gave  notice  to  the  tenant  of  such  ratifica- 
tion before  the  commencement  of  the  last  half  of  the 
[*275]  tenancy,  such  ratification  would  render  the  *no- 
tice  va'id  (r)  ;  though  that  might,  perhaps,  more  pro- 
perly bo  called  a  fresh  notice  to  quit  given  by  the  master 
himself. 

"Where  a  master  adopts  and  ratifies  a  contract  made 
by  his  servant,  he  adopts  it  in  toto,  and  cannot  adopt 
part,  and  repudiate  part  which  he  had  not  previously  • 
authorized  the  servant  to  agree  to  :  e.  gr.,  if  a  man,  not 
a  horsedealer,  authorize  a  servant  to  sell  a  horse,  and 
expressly  orders  him  not  to  warrant  or  sell  the  horse 
upon  any  condition,  yet,  if  the  servant  sell  the  horse 
upon  condition  to  be  returned  if  not  approved  of  by  the 
purchaser,  and  the  master  receive  the  price,  he  thereby 
ratifies  the  contract  and  the  condition ;  and,  if  the  horse 
be  returned,  is  bound  to  return  the  money  (s). 

Where  a  master  has  admitted  his  liability  upon  a  con- 

(o)  Wilson  V.  Twmman,  6  M.  &  G.  236  ;  4  Inst.  317  ;  Walker  v. 
Hunter,  2  C.  B.  334 ;  see  Smith  v.  Hull  Glass  Company,  11  C.  B. 
897.  It  was  a  maxim  of  the  Canon  law,  "Eatum  quis  habere 
non  potest,  quod  ipsius  nomine  non  est  gestum."  See  note  a  to 
6  M.  &  G.  239.  See  also  Ancona  v.  Marks,  31  L.  J.,  Exc.  163  ; 
Woollen  V.  Wright,  31  L.  J.,  Exc.  513. 

(p)  As  to  how  far  the  shareholders  of  a  limited  liability  com- 
pany can  ratify  an  act  of  the  directors  which  was  ultra  vires, 
though  not  expressly  or  impliedly  prohibited,  see  Biche  v.  The 
Ashbury  Railway,  <&c.  Company,  34  L.  J.,  Exc.  177. 

(?)  Doe  V.  Walters,  10  B.  &  Co.  626 ;  Doe  v.  Goldwin,  2  Q.  B. 
146 ;  and  see  per  Lord  Wensleydale,  in  Buron  v.  Denman,  2  Exc. 
188  ;  Story  on  Ag.  s.  246. 

(r)  See  Bird  v.  Brown,  4  Exc.  799:  Jardine  v.  Leathley,  32  L. 
J.,  Q.  B.  132. 

(s)  See  and  consiAer  Fergmon  v.  Oarrington,  9  B.  &  C.  59;  Foster 
V.  Smith,  18  C.  B.  156;  Pauling  v.  London  and  North  Western  Bail- 
way  Company,  8  Exc.  867;  Bamazotti  v.  Bowring,  29  L.  J.,  C.  P. 
30;  but  see  Bosanquet  v.  Foster,  9  C.  &  P.  659:  Same  v.  Corser,  ib. 
665.  ' 
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tract  made  by  his  servant,  the  weight  due  to  that  ad-  Admission  of 
mission  depends  on  the  circumstances  under  which  it  liability  by- 
was  made  (t).     If  no  other  person  has  been  induced  '^'aster. 
by  it  to  alter  his  condition,  the  master  is  not  concluded 
or  estopped  by  it,  but  may  prove  it  to  have  been  mis- 
taken or  untrue  (u). 

Where  the  authority  of  a  servant  to  bind  his  master  Extent  of 
upon  contracts  arises  merely  by  implication,  the  gen-  servant's 
eral  rule  is,  that  the  authority  of  a  servant  is  co-exten-  ^™f}^'^^. 
siije  with  his  usual  employment,  and  the  scop     of  his 
authority  is  to  be  measured  by  the  extent  of  his  employ- 
ment (v).     For   a   master   who  accredits  a  servant  by 
employing  him  must  abide  by  the  effects  of  that  credit, 
and  will  be  bound  by  contracts  made  with  innocent 
third  persons  in  the  seeming  course  of  that  employ- 
ment, and  on  the  faith  of  that  credit,  *whether  [*276] 
he  intended  to  authorize  them  or  not,  or  even  if  he  ex- 
pressly though  privately  forbade  them;  it  being  a  gen- 
eral rule  of  law,  founded  on  natural  justice,  that  where 
one  of  two  innocent  persons  must  suffer  by  the  fraud 
of  a  third,  he  who  enabled  that  third  person  to  commit 
•  the  fraud  should  be  the  sufferer  {w).     Upon  this  prin-  Master  liable 
ciple,  where  a  servant  usually  buys  for  his  master  upon  when  servant 
credit,  and  the  master  is  in  the  habit  of  paying  for  usually  buys 
goods  so  purchased,  the  master  is  liable  to  pay  for  any  foi'^i°i  ^^y^ 
goods  of  a  similar  nature -which  the  servant  may  obtain  ^g^ally  pays, 
upon  credit,  even  though,  in  a  particular  instance,  the 
master  furnished  the  servant  with  money  to  pay  for  the 
goods  and  the  servant  embezzled  the  money;  or  even  if 
the  servant  after  he  has  been  discharged  pledge  his 
master's   (iredit,  unless  the  party  giving  credit  knew 
that  the  servant  was  discharged  (x) ;  the  master  in  fact 
being  estopped  from  denying  the  authority  of  the  ser- 
vant to  bind  him  (y).     Thus,  where  (z)  the  defendant, 

(0  Neioton  v.  Belcher,  12  Q.  B.  924. 

(u)  Newton  v.  Liddiard  12  Q.  B.  925 ;  see  Heane  v.  Rogers,  9  B.  &  C. 
577;  Pickard  v.  Sears,  6  A.  &  E.  474;  Freeman  v.  Cooke,  2  Exc.  654. 

[o)  Smith's  Merc.  Law,  116;  Paley  on  Ag.  162;  and  see  Poth. 
on  Obi.  by  Evans.  No.  456. 

{w)  Bern  v.  Nicholls,  1  Salk.  289;  Barring  v.  Corrie,  2  B.  &  Aid. 
143.  In  MtzherbeH  y.  Mather,  1  T.  E.  16,  Buller,  J.,  said,  "It  is 
the  common  question  every  day  at  Guildhall,  when  one  of  two 
innocent  persons  must  suffer  by  the  fraud  or  negligence  of  a  third, 
which  of  the  two  gave  credit?" 

(iB)  Mckson  V.  Broham,  10  Mod.  109;  Anon.  1  Show.  95;  AisJi- 

comie  v.  Hundred  of  Snelholme,  Holt  460;  v.  Harrison,  12 

Mod.  346;  Sir  Robert  Wayland's  ease,  3  Salk  234;  Anon.  12  Mod. 
564;  Boulton  v.  ArUden,  3  Salk.  234;  1  Lord  Eaym.  225. 

(y)  See  joer  Erie,  C.  J.,  in  re  Swan,  30  L.  J.,  C.  P.  118. 

(2)  Hazard  v.  Treadwell,!  Str.  506. 
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Hazard  v. 
Treadwell. 


Wayland' 
ease. 


'  V. 

Scarlett. 


Summers  v. 
Solomon. 


who  was  a  considerable  dealer  in  iron,  and  known  to 
the  plaintiff  as  such,  though  they  had  never  dealt 
together  before,  sent  a  waterman  to  the  plaintiff  for 
iron  on  trust,  and  paid  for  it  afterwards.  He  sent  the 
same  waterman  a  second  time  with  ready  money,  who 
received  the  goods  but  did  not  pay  for  them;  the  de- 
fendant was  held  liable  "  for  the  sending  him  upon  trust 
the  first  time,  and  paying  for  the  goods  was  giving  him 
credit  so  as  to  charge  the  defendant  upon  the  second 
contract"  (a). 

[*277J  *So  where  (6)  a  master  used  to  give  his  servant 
money  every  Saturday  to  defray  the  charges  of  the  fore- 
going week.  The  servant  kept  the  money,  yet  per  Holt. 
C.  J.,  "  The  master  is  chargeable  ;  for  the  master,  at  his 
peril,  ought  to  take  care  what  servant  he  employs,  and 
it  is  more  reasonable  that  he  should  suffer  for  the  cheats 
of  his  servant  than  strangers  or  tradesmen."  » 

Again,  where  (c)  a  gentleman  kept  a  book  with  his 
coachman  in  which  were  entered  the  articles  procured 
by,  and  the  sums  advanced  to,  him  ;  but  there  did  not 
appear  to  be  any  connection  between  the  sums  advanced 
and  the  demands  he  was  to  pay:  the  gentleman  was 
held  liable  to  pay  for  hay  and  straw  delivered  for  the 
use  of  his  horses,  although  he  had  given  the  coachman 
money  to  pay  the  bills,  which  he  had  embezzled. 

So  where  the  defendant,  a  jeweller,  kept  a  shop  in 
the  country,  living  himself  in  London,  and  visiting  the 
country  shop  once  a  month  to  take  stock,  &c.  The 
country  shop  was  managed  by  a  shopman,  A.,  from 
whom  the  plaintiff  had  for  some  years  been  in  the  habit 
of  receiving  orders  in  the  country  in  the  defendant's 
name,  for  goods  which  were  sent  to  the  country  shop, 
and  afterwards  were  paid  for  by  the  defendant.  A.  ab- 
sconded, went  to  London  and  ordered  jewellery  there  of 
the  plaintiff  in  the  defendant's  name,  which  he  carried 
away  with  him ;  it  was  held  that  the  previous  course 
of  dealing  justified  the  plaintiff  in  assuming  that  A. 
had  general  authority  to  order  goods  for  the  shop  on 
the  defendant's  credit,  and  that  the  defendant  was. 


(a)  See,  however,  Todd  v.  BoMnson,  Ey.  &  M.  217;  Gilman  v. 
Sobinson,  Ey.  &  M.  226 ;  1  C.  &  P.  642.  A  general  agency  to  order 
goods  could  hardly  he  implied  from  a  single  rebognized  dealing. 
In  most  eases  it  would  he  a  question  for  a  jury  whether  the  de- 
fendant held  out  the  servant  as  his  agent  for  the  purpose  of  order- 
ing the  goods  in  question. 

(J)  Sir  R.  Wayland'' a  case,  3  Salk.  234  ;  and  see  Miller  v.  Ham- 
ilton. 5  C.  &  P.  433. 

(c)  Bushy  V.  Scarlett,  5  Esp.  76. 
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therefore,  liable  for  the  goods  obtained  by  A.  in  Lon 

^°^  (<*);  Giving  ser- 

And  if  the  master  was  originally  liable  for  a  debt  in-  vant  money 
CTirred  by  his  servant,  he  could  not  discharge  himself  by  *°  P^y  ^^^*'- 
merely  giving  the  servant  money  to  pay  it  (e).  But  if 
the  creditor  should  so  deal  v^ith  the  master  as  to  lead 
him  to  *believe  that  the  debt  was  discharged,  [*278] 
the  creditor  might,  under  such  circumstances,  be  pre- 
cluded from  afterwards  suing  the  master  (  /).  Tradesman 

Upon  similar  principles  the  owner  of  a  saw  mill  was  bound  by 
held  (g)  bound  by  a  contract  entered  into  by  his  fore-  contract  of 
man  to  furnish  the  plaintiff  with  a  large  quantity  of  foreman. 
Scotch  fir  staves;  as  a  foreman  employed  to  conduct  a 
business  like  that  in  which  the  defendant  was  engaged, 
must  be  taken  to  have  a  general  authority  to  bind  his  winkfield  v. 
master  by  such  contracts.     And  if  a  person  goes  to  the  Packington. 
ofBce  of  a  carrier  and  asks  what  a  thing  will  be  done 
for,  and  he  is  told  by  a  clerk,  or  servant,  who  is  trans- 
acting the  business  there  that  it  will  be  done  for  a  cer- 
tain sum,  the  master  can  charge  no  more,  although  he 
has  previously  ordered  his  clerks  to  charge  more  (h). 
The  fact  that  the  servant  has  made  a  bad  bargain  gives 
the  master  no  equity  to  be  relieved  from  it  (i).  Woodley  v. 

So  again  where  the  granary  clerk  to  a  cornf  actor  said  Coventry. 
"  all  right "  when  a  delivery  order  for  flour  was  present- 
ed, his  master  was  held  to  be  estopped  from  saying  that 
no  property  had  passed  for  want  of  appropriation  of  the 
flour  {j).  Company 

A  company  established  for  the  manufacture  of  glass,  l^ound  by 
completely  registered  under  7  &  8  Vict.  c.  110  {k),  had  ^°*a''e*.*'^ 
power  under  their  deed  of  settlement  to  appoint  a  man-  „   .,,      '„  ,. 
ager  of  their  works,  &o.,  to  "superintend  and  transact,  Qiaim  Co. 
under  the  control  of  the  board  of  directors,  the  manu- 
facturing business  of  the  company,"  and  to  whom  the 
board  of  directors  were,  by  another  part  of  the  deed, 
authorized  to  delegate  "  such  and  so  many  of  the  pow- 

{d)  Summers  v.  Solomon,  26  L.  J.,  Q.  B.  301  ;  7  E.  &  B.  879. 
Bramwell,  B.,  did  not  assent  to  the  law  laid  down  in  this  case,  3 
H.  &  N.  794. 

(e)  Seald  v.  Kenworthy,  10  Exc.  739. 

(/)  Macfarlane  v.  Giannacopulo,  3'  H.  &  N.  860. 

(g)  Richardson  v.  Cartwright,  1  Carr.  &  K.  328 .;  see  Thompson  v. 
Bell,  10  Exc.  10,  where  a  joint-stock  bank  was  held  bound  by  an 
act  of  the  manager.  See  also  Pauling  v.  London  and  North  Western 
Railway  Company,  8  Exc.  867. 

{h)   Winkfield  v.  Packington,  2  C.  &  P.  599. 

(t)  Griffiths  V.  Jones,  42  L.  J.,  Ch.  468. 

Ij)   Woodley  y.  Coventry,  32 L.  J.,  Exc.  185. 

{k)  This  act  was  repealed  by  "The  Companies  Act,  1862,"  25 
&  26  Vict.  c.  89,  s.  205. 
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ers  thereby  given  to  them  as  would  enable  him  to  carry 
[*279]  on  the  said  works  *and  manufacturing  business 
in  an  efficient  manner."  It  was  held  that  the  company 
were  liable  for  goods  supplied  to  them  for  the  purposes 
of  their  manufactures  upon  orders  given  by  such  man- 
ager, although  there  was  no  express  delegation  of  au- 

or  managing  thority  (i). 

directior.  So  where  seven  person  signed  a  memorandum  or  as- 

Totterdell  v.     sociation  of  a  company  for  making  bricks,  and  two  of 
FarehamBlue  them,  one  professing  to  act  as  managing  direator,  and 
BH^kand       ^tjg  other  as  chairman  of  the  company,  engaged  the 
' "    "'  plaintiff  as  foreman  of  certain  brickworks,  it  was  held, 

that  in  the  absence  of  proof  to  the  contrary  the  com- 
pany must  be  taken  to  have  given  authority  to  such 
two  persons  to  engage  the  plaintifP,  and  was  liable  to 
Shareholder    pay  his  wages  (m). 

in  mine  So  where  goods  were  ordered  by  the  purser  of  a  mine 

bound  by  qj^  jj^q  cost- book  principle,  a  shareholder  was  held 
^„°^f°^     liable  (n). 

Directors  *^°  provisional  directors  have  been  held  li  able  to  pay  for 

bound  by  advertisements  which  they  passed  a  resolution  to  insert, 
contract  of  and  which  resolution  was  acted  on  by  the  secretary  (o). 
secretary.  gg  where  the  plaintiffs  trading  as  S.  &  Co.  sold  goods 

Firm  bound   -^o  the  defendant,  who  paid  for  them  by  cheque  paya- 

mento*?^^'  ^^^  ^^  ^"  ^  ^'^''  ^^^  ^'  ^^^^^  manager  indorsed  the 
manager.  cheque  "  S.  &  Co.,  per.  K.,  agent,"  though  he  had  no 
authority  to  do  so,  and  the  cheque  was  paid  by  the 
bankers,  the  defendants  were  held  to  be  discharged  (p). 
Presumptive  '^^®  principal  of  presumptive  agency  on  which  these 
agency  cases  were  decided  has  been  extended  to  cases  in  which 

extended  to  the  person  who  assumed  to  act  as  servant  was  not  really 
stranger  in  servant,  but  was  considered  to  have  been  held  out  as 
house'"^"       servant,  by  the  act  of  the  master. 

Payment  to  Thus  a  merchant  has  been  held  bound  by  a  payment 
such  a  person  [*280j  in  *the  usual  course  of  business  to  a  person  found 
in  course  of    in  his  counting-house  and  appearing  to  be  entrusted  with 

(I)  Smith  V.  SuH  Glass  Co.,  11  C.  B.  897  ;  see  also  Ex  parte  Green- 
wood, 3  De  G.,  M.  &  G.  459  ;  18  Jurist,  387 ;  Ernest  v.  NichoUa,  6 
Ho.  Lords  Cas.  401 ;  Forbes  v.  Marshall,  11  Exc.  166,  179  ;  Be 
Athemeum  Life  Assurance  Co.,  27  L.  J. ,  Ch.  829  ;  Agar  v.  Same 
Company,  3  C.  B.,  N.  S.  725;-27  L.  J.,  C.  P.  95 ;  Prince  of  Wales 
Assurance  Society  v.  Athensmm  Assurance  Society,  27  L.  J.,  Q.  B. 
297. 

(m)  Totterdell  v.  Fareham  Blue  Brick  and  Tile  Co.,  35  L.  J.,  C. 
P.  278. 

n)  GeakesY.  Jackson,  36  L.  J.,  C.  P.  108. 
o)  Maddick  v.  Marshall,  16  C.  B.,  N.  S.  387  ;  17  C.  B.,  N.  S. 
829,  and  see  Biley  v.  PacMngton,  36  L.  J.,  C.  P.  204. 

{p)  Charles  v.  Blackwell,  45  L.  J.,  C.  L.  542;  L.  E.,  2  C.  P. 
Div.  151. 
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the  conduct  of  the  business  there,  though  it  turned  out  business  held 
that  the  person  was  never  employed  by  him,  and  the  good, 
money  never  came  to  his  hands;  for,,  said  Lord  Ten- 
terden,  "  The  debtor  has  a  right  to  suppose  that  the 
tradesman  has  the  control  of  his  own  premises,  and 
that  he  will  not  allow  persons  to  come  there  and  inter- 
meddle   in   his   business   without  his  authority"  (q).  Tender  to 
And  so  a  tender  to  a  person,  probably  a  chief  clerk,  in  person  in  an 
the  office  of  an  attorney,  who  refused  to  accept  the  attorney's 
amount  tendered  as  insufficient,  has  been  held  good  :  o^ce, 
being  equivalent  to  a  tender  to  the  attorney  himself  (?•).  jj^if  "jiej^ 
And  an  attorney  has  been  held  liable  to  refund  money  good.' 
and  pay  the  costs  of  the  application  where  some  one  in 
his  office  extorted  an  excessive  sum  for  costs,  although 
the  matter  did  not  come  to  his  personal  cognizance  (s). 
And  payment  to  a  sheriff's  bailiff's  assistant  has  been 
held  good  as  against  the  sheriff  (t). 

Again,  although  "it  may  be  admitted  that  an  author-  implied 
ity  to  draw,  does  not  import  in  itself  an  authority  to  authority  of 
endorse,  bills,  still  the  evidence  of  such  authority  to  clerk  to 
draw  is  not  to  be  withheld  from  the  jury,  who  are  to  endorse  bills, 
determine  on  the  whole  of  the  evidence  whether  such 
authority  to  endorse  exists  or  not"  (u).     And,  there-  PrescottY. 
fore,  where  the  defendants'  confidential  clerk  had  been  FUnn. 
accustomed  to  draw  cheques  for  them,  and  in  one  in- 
stance, at  least,  they  had  authorized   him  to  endorse, 
and  in  two  other  instances  had  received  money  obtained 
by  his  endorsing  in  their  names,  a  jury  were  held  war- 
ranted in  inferring  therefrom  that  the  clerk  had  a  gen- 
eral authority  to  endorse  (x). 

*And  in  a  case  (y)  in  which  the  defendant  was  [*281]  Smith  v. 
held  liable  upon  a  charter-party  signed  by  his  brother  M' Quire. 
("per  proc.  of"  the  defendant),  whom  he  had  left  at 
Limerick  to  conduct  his  business,  which  consisted  in 
buying  up  corn  for  shipment.  Pollock,  C.  B.,  observed : — 
"  It  would  be  most  inconvenient  if  a  person  could  not 

(q)  Barrett  v.  Deere,  Mood.  &  M.  200;  and  see  per  Maule,  J., 
in  Smith  v.  HuU  Qlass  Co.,  11  C.  B.  928;  and  in  Milelieson  v. 
Oliver,  5  E.  &  B.  439. 

(r)  Wilmot  v.  Smith,  Mood.  &  Malk.  238.  In  Moffat  v.  Parsons, 
5  Taunt.  307,  tender  of  payment  to  a  servant  who,  in  pursuance 
of  his  master's  orders,  refused  to  accept  it,  was  held  a  good  ten- 
der to  the  master. 

(s)  Palmer  v.  Evans,  1  C.  B.,  N.  S.  151. 

It)  Gregory  v.  CottereU,  5  E.  &  B.  571. 

lu)  Per  Tindal,  C.  J.,  Prescoit  v.  Flinn,  9  Bing.  22. 

(x)  Prescott  v.  Flinn,  ubi  supra;  and  see  Barber  v.  Gingell,  3 
Esp.  60;  Llewellyn  v.  WincTcworth,  13  M.  &  W.  598;  Summers  v. 
Solomon,  supra,  p.  277. 

(y)  Smith  v.  M' Quire,  3  H.  &  N.  561;  27  L.  J.,  Exc.  465. 
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Wilson  V. 
West  Hartle- 
pool Railway 
Co. 


Gnarantee. 


go  into  a  shop  and  purchase  an  article  without  first 
asking  the  shopmen  whether  he  has  authority  to  sell  it. 
It  may  be  that  he  was  merely  employed  to  sweep  the 
shop  ;  but  it  would  be  absurd  to  apply  to  the  general 
business  of  life  the  doctrine  as  to  the  necessity  of 
ascertaining  whether  an  agent  is  acting  within  the 
scope  of  his  authority  —indeed  the  business  of  London 
could  not  go  on."  And  he  afterwards  said:  "When 
the  holder  of  a  bill  has  ascertained  that  the  person  who 
has  accepted  the  bill  as  agent  or  by  procuration  is  a 
clerk  in  the  house,  and  in  the  course  of  his  employ- 
ment has  from  day  to  day  accepted  bills  of  that  sort, 
that  is  enough,  and  he  need  not  ask  for  his  power  of 
attorney  or  authority,  nor  whether  that  particular  bill 
is  on  account  of  the  firm.  '  When  you  find  him  in  the 
hoase  acting  and  recognized  as  the  agent  of  the  firm, 
you  need  not  make  any  further  inquiry,  and  yet  it  may 
turn  out  that  he  has  never  accepted  a  bill  without  a 
schedule  being  laid  before  him  in  the  morning  of  all 
bills  that  were  to  be  accepted  by  him  on  that  day. 
Persons  are  supposed  to  carry  on  their  business  accord- 
ing to  the  ordinary  arrangement  of  mankind  generally. 
If  a  person  conducts  his  business  as  the  defendant  did, 
by  an  agent  who  acts  in  his  absence,  in  my  judgment  it 
is  a  question  for  the  jury  whether,  according  to  the  ordi- 
nary mode  in  which  business  is  carried  on,  the  reasonable 
conclusion  to  be  drawn  from  these  circumstances  is  not 
that  he  had  authority  as  a  general  agent,  and  if  so,  the 
principal  is  bound,  though  it  should  turn  out  that  he 
had  limited  the  extent  of  the  agency  by  certain  rules 
and  regulations." 

[*282]  *And  it  has  been  held  to  be  no  answer  to  a 
bill  filed  against  a  railway  company  for  specific  per- 
formance of  an  agreement  entered  into  by  an  agent  to 
allege  that  he  was  not  authorized  by  deed  under  seal, 
where  the  company  had  acted  on  the  agreement  by 
entering  into  possession  and  making  a  railroad  (z). 

And  a  man  has  been  held  liable  upon  a  guarantee 
given  in  his  name  by  his  son,  who  had  signed  for  his 
father  in  three  or  four  instances,  and  had  accepted  bills 
for  him  (a). 

Where  a  servant  is  employed  to  transact  business, 
and  has  no  particular  orders  with   reference  to  the 


(«)  Wilson  V.  West  Hartlepool  Railway  Co.,  34  L.  J.,  Ch.  241  ; 
11  L.  T. ,  N.  S.  327.  So,  ^  converso,  where  the  bill  was  filed  by  the 
company.  London  and  Birmingham  Railway  Co.  v.  Winter,  Cr. 
&  Ph.  57. 

(a)   Watkins  v.  Vince,  2  Stark.  368. 
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manner  in  which  the  business  is  to  be  transacted,  he  is  Servant 
considered  as  invested  with  all  the  authority  necessary  without  pro- 
for   transacting   the   business   entrusted   to  him,  and  ciseauthority 
which  is  usually  entrusted  to  agents  (6)  employed  in  ^^  necessajy 
matters  of  a  similar  nature.     In  this  respect  there  is  and  usual  in 
no  distinction  whether   the  authority  be  general  or  similai  cases. 
special,  express  or  implied.     In  each  case  it  embraces 
the  appropriate  means  to  accomplish  the  desired  end  (c). 
Thus  a  servant  sent  without  money  to  buy  goods  has 
implied  authority  to  pledge  his  master's  credit  (d). 

Upon   this    principle    it    was  held    in    a   very   old  Warranty  by 
case  (e)  that  if  a  goldsmith  make   plate   wherein   he  servant 
mingles   dross,    so  that   it  is   not   according    to   the  ^'^^'t^sted  to 
standard,  and  send  his  servant  to  a  fair  to  sell  it,  who 
sells  it  for  good  plate,  according  to  the  standard,  an 
action  upon  the  case  lies  against  the  master.     And  so 
a  horse-dealer  has  been  held  liable  upon  the  warranty 
of   his  servant  entrusted  to  sell,  *where   the   [*283] 
warranty  was  part  of  the  transaction  of  sale  (/),  and 
evidence  that  he  expressly  told  the  servant  not  to  war- 
rant is  inadmissible  (g). 

As  so  also  where  a  person,  who  was  not  a  horsedealer,  jielyear  v. 
sent  his  servant  with  his  horse  to  TattersalVs  for  sale,  Hawke. 
with  instructions  to  warrant  him  sound,  and  he  war- 
ranted him  free  from  vice;  the  master  was  held  liable 
upon  the  warranty,  although  it  was  contended  on  his 
behalf  that  the  servant  was  but  a  special  agent,  and  he 
having  exceeded  his  authority,  the  master  ought  not  to 
be  bound.  But,  said  Lord  EUenboroUgh,  C.  J.,  "the 
master  having  entrusted  the  servant  to  sell,  he  is  en- 
trusted to  do  all  that  he  can  to  effectuate  the  sale,  and 
if  he  does  exceed  his  authority  in  so  doing,  he  binds 


(6)  Story  on  Ag.  60  ;  and  see  per  Lord  Wensleydale,  in  Cox  v. 
Midland  Counties  Railway  Co.,  3  Exc.  278. 

(c)  Story  on  Ag.  85,  97  ;  Howard  v.  Baillie,  2  H.  Bl.  618. 

[d)  ToUn  V.  Crawford,  9  M.  &.  W.  718. 

((,')  Southern  v.  How,  Cro.  Jac.  471 ;  and  see  Hern  v.  Meholls, 
1  Salk.  289.  As  to  how  far  the  master  is  affected  by  fraud  in  his 
servant,  see  Oomfoot  v.  Fowke,  6  M.  &  W.  358 ;  Fuller  v.  Wilson, 
3  Q.  B.  58  ;  Jones  v.  Downman,  4  Q.  B.  235,  note ;  Downman  v. 
Williams,  7  Q.  B.  103  ;  Story  on  Ag.  264. 

(/)  Fenn  v.  Harrison,  3  T.  E.  760  ;  Pickering  v.  Susk,  15  East, 
45  ;  Helyear  v.  Hawke,  5  Esp.  72  ;  Woodin  v.  Burford,  2  Cr.  &  M. 
391 ;  see  Coleman  v.  Riches,  16  C.  B.  113.  See  also  Dingle  v.  Hare, 
29  L.  J.,  C.  P.  143;  Udell  v.  Atherton,  30  L.  J.,  Exc.  337;  7  H. 
&  N.  172  ;  Barwick  v.  English  Joint  Stock  Bank,  36  L.  J.,  Exc. 
147 ;  L.  R.  2  Exc.  259. 

(g)  Howard  y  Sheward,  36  L,  J„  C.  P,  42    L.  E.  2  C.  P.  150. 
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Alexander  v.    his  master"  {h).     And  in  another  case  {i),  where  the 
Qibaon.  defendant's  servant,  who  was  entrusted  to  sell  and  re- 

ceive the  price,  sold  a  horse  at  a  fair  to  the  plaintiff, 
and  warranted  him  sound,  the  defendant  was  held 
liable  for  a  breach  of  the  warranty;  and  Lord  Ellen- 
borough  said,  "If  the  servant  was  aixthorized  to  sell 
the  horse,  and  to  receive  the  stipulated  price,  I  think 
he  was  incidentally  authorized  to  give  a  warranty  of 
soundness.  It  is  now  most  usual  on  the  sale  of  horses 
to  require  a  warranty,  and  the  agent  who  is  employed 
to  sell,  when  he  warrants  the  horse,  may  fairly  be  pre- 
sumed to  be  acting  within  the  scope  of  his  authority. 
This  is  the  common  and  usual  manner  in  which  the 
business  is  done,  and  the  agent  must  be  taken  to  be 
vested  with  power  to  transact  the  business  with  which 
he  is  entrusted  in  the  common  and  usual  manner.  I 
[*284]  am  of  opinion,  therefore,  that  if  the  *defend- 
ant's  servant  warranted  this  horse  to  be  sound,  the  de- 
fendant is  bound  by  the  warranty  "  {k)  ' 
Brady  v.  Tod.  -^^^  where  a  tradesman,  who  was  not  a  horsedealer, 
had  a  farm  which  was  managed  by  a  bailiff  named  G., 
and  G.  by  his  authority  sold  a  horse  to  the  plaintiff, 
and  also  gave  a  warranty  which  he  was  not  authorized 
to  give,  it  was  held  that  the  defendant  was  not  liable 
upon  the  warranty  {l).  And  upon  Helyear  v.  Hawke, 
Alexander  v.  Gibson,  and  Fenn  v.  Harrison  being 
cited,  Erie,  C.  J.,  said,  "We  understand  the  judges  in 
those  cases  to  refer  to  a  general  agent  employed  for  a 
principal  to  carry  on  his  business,  that  is,  the  business 
of  horse-dealing,  in  which  case  there  would  be  by  law 
the  authority  here  contended  for.  But  the  facts  of  the 
present  case  do  not  bring  the  defendant  within  this 
rule,  as  he  was  not  shown  to  carry  on  any  trade  of 
dealing  in  horses;  the  main  reliance  was  placed  on  the 
argument  that  an  authority  to  sell  is  by  implication  an 
authority  to  do  all  that  in  the  usual  course  of  selling  is 

(ft)  Helyear  v.  Sawlce,  5  Esp.  72.  In  Smith  v.  M' Quire,  3  H. 
&  N.  563,  Pollock,  C.  B.,  said,  "If  a  man  sends  his  servant  to 
market  to  sell  goods,  or  a  horse  for  a  certain  price,  and  the  ser- 
vant sells  them  for  less,  the  master  is  hound  by  it." 

U)  Alexander  v.  Gibson,  2  Camp.  555 ;  see  16  C.  B.  113. 

(k)  And  if  an  agent,  entrusted  to  sell  and  warrant,  do  sell 
and  warrant,  and  receive  the  money,  hut  afterwards,  in  conse- 
quence of  the  goods  sold  not 'answering  the  warranty,  return 
the  money  to  the  purchaser,  the  principal  cannot  treat  the  price 
as  money  had  and  received  to  his  use,  by  the  agent.  Murray  v. 
Mann,  2  Exc.  538. 

(l)  Brady  v.  Tod,  30  L.  J.,  C.  P.  223  ;  9  C.  B.,  N.  S.  502;  4 
L.  T.,  N.  S.  212.     See  Brook  v.  Hassall,  49  L.  T.,  N.  S.  569. 
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required  to  complete  a  sale,  and  that  the  question  of  Brady  v.  Tod. 
warranty  is  in  the  usual  course  of  a  sale  required  to 
be  answered;  and  that  therefore  the  defendant  by  im- 
plication gave  to  G.  an  authority  to  answer  that  ques- 
tion, and  to  bind  him  by  his  answer.  It  was  a  part  of 
this  argument,  that  an  agent  authorized  to  sell  and  de- 
liver a  horse  is  held  out  to  the  buyer  as  having  au- 
thority to  warrant.  But  on  this  point  also  the  plaintiff 
has,  in  our  judgment,  failed.  We  are  aware  that  the 
question  of  warranty  frequently  arises  upon  the  sale  of 
horses  ;  but  we  are  also  aware  that  sales  may  be  made 
without  any  warranty  or  even  an  inquiry  about  war- 
ranty. If  we  laid  down  for  the  first  time  that  the  ser- 
vant of  a  private  owner  entrusted  to  sell  and  deliver  a 
horse  on  one  particular  occasion,  is,  therefore,  *by  [*285] 
law  authorized  to  bind  his  master  by  a  warranty,  we 
should  establish  a  precedent  of  dangerous  consequence. 
For  the  liability  created  by  a  warranty,  extending  to 
unknown  as  well  as  known  defects,  is  greater  than  is 
expected  by  persons  inexperienced  in  law:  and  as 
everything  said  by  the  seller  in  the  bargaining  may 
be  evidence  of  warranty  to  the  effect  of  what  he  said, 
an  unguarded  conversation  with  an  illiterate  man  sent 
to  deliver  a  horse  may  be  found  to  have  created  a  lia- 
bility which  would  be  a  surprise  equally  to  the  servant 
and  the  master.  We  therefore  hold  that  the  buyer 
taking  a  warranty  from  such  an  agent  as  was  em- 
ployed in  this  case  takes  it  at  the  risk  of  being  able  to 
prove  that  he  had  the  principal's  authority,  and  if  there 
was  no  authority  in  fact,  the  law  from  the  circumstances 
does  not  in  our  opinion  create  it." 

"  When  the  facts  raise  the  question  it  will  be  time 
enough  to  decide  the  liability  created  by  such  a  servant 
as  a  foreman  alleged  to  be  a  general  agent,  or  such  a 
special  agent  as  a  person  entrusted  with  the  sale  of  a 
horse  in  a  fair  or  other  public  mart  where  stranger 
meets  stranger  ;  and  the  usual  course  of  business  is  for 
the  person  in  possession  of  the  horse,  and  appearing  to 
be  the  owner,  to  have  all  the  powers  of  an  owner  in 
respect  of  the  sale  ;  the  authority  may,  under  such  cir- 
cumstances as  are  last  referred  to,  be  implied,  though 
the  circumstances  of  the  present  case  do  not  create  the 
same  inference." 

It  may  be  convenient  to  mention  in  this  place  the  Stewart  v. 
case  of  Stewart  v.  Beaumont  (m),  though  that  was  an  Beaumont 
action  for  malicious  prosecution.     The  defendant,  who 

(m)  4  P.  &  F.  1034. 
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Stewart  v.  was  a  colonel  in  the  army,  had  been  at  Aldershot,  and 
Seaumont.  a  soldier  named  K.  had  acted  as  his  servant  there.  On 
leaving  camp  defendant  left  a  horse  behind,  and  told 
K.  that  if  he  could  find  a  person  willing  to  buy  the 
horse  for  111.  he  should  let  defendant  know,  as  he  was 
ready  to  dispose  of  him  for  that  sum.  K.  sold  the 
horpe  to  plaintiff,  a  respectable  farmer,  for  lOZ.,  and 
[*286]  absconded  with  the  money.  *DefendaBt  find- 
ing plantiff  had  the  horse  claimed  it,  but  he  refused  to 
give  it  up,  declaring  he  had  bought  it  honestly.  De- 
fendant obtained  a  search  warrant,  having  sworn  to  a 
deposition  that  the  horse  was  "stolen,"  and  that  it  was 
"  concealed  "  on  plaintiff's  premises.  The  plaintiff  was 
not  privy  to  K.'s  fraud,  and  bought  honestly.  The  de- 
fendant denied  any  authority  to  K.  to  sell,  and  declared 
that  his  doing  so  was  dishonest.  But  Erie,  C.  J., 
pointed  out  that  K.  having  possession  of  the  horse,  and 
being  held  out  by  the  defendant  as  having  authority  to 
sell  it,  K.'s  dishonesty  as  between  him  and  his  master 
was  quite  immaterial  to  the  question  in  the  present 
case,  which  was  reasonable  and  probable  cause  for 
charging  the  plaintiff  with  stealing  it.  If  either  there 
was  an  authority  to  sell,  or  if  defendant  allowed  K.  to 
appear  as  having  authority,  then  plaintiff  was  owner  of 
the  horse  and  entitled  to  recover  ;  there  was  no  reason- 
able or  probable  cause.  The  plaintiff  recovered  a 
verdict. 
Warranty  -B"*  although  a  warranty  by  a  servant  entrusted  to 

must  be  part  sell,  given  at  the  time  of  sale,  and  as  part  of  the  trans- 
of transaction  action  of  selling,  may  bind  the  master,  yet  an  acknowl- 
of  sale  to  edgment  to  that  effect,  made  at  another  time,  would 
ru-   J-  not  bind  him  (w).     And  where  thei^e  had  been  a  pre- 

Bwrford.  vious  bargain  between  the  plaintiff  and  the  defendant, 
who  was  a  horse  dealer,  for  the  sale  of  a  horse,  and  the 
defendant's  servant,  being  sent  to  deliver  the  horse  and 
receive  the  price,  gave  a  warranty,  the  defendant  was 
held  not  liable  (o). 
Alteration  in  And  so  a  master  has  been  held  not  bound  by  an 
warranty.  alteration  in  a  warranty  made  by  a  servant  sent  to 
receive  the  price  (-p). 

These  two  last-mentioned  cases,  however,  depend 
upon  the  general  rule,  that  an  implied  authority  cannot 
be  extended  to  collateral  transactions. 

(n)  Rely  ear  v.  Hawke,  5  Esp.  72,  ante,  p.  283 ;  Petow.  Hague,  5 
Esp.  135  ;  Allen  v.  Dunstone,  8  C.  &  P.  760 ;  see  Dyer,  76  a,  cit- 
ing 5  H.  7,  41  J. 

(o)    Woodin  V.  Burford,  2  Or.  &  M.  391. 

(jj)  Strode  v.  Dyson,  1  Smith,  400. 
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*Thus,  though  a  clerk,  apprentice  or  shopman,  [*287]  implied 
may  have  an  implied  authority  to  receive  money  paid  authority 
in  the  usual  course  of  business,  you  could  not  from  cannot  be 
that  infer  an  authority  to  receive  payments  out  of  the  collateral  " 
usual  course  of  business,  as  deposit  on  a  wager,  pay-  transactions, 
ment  of  a  mortgage,  legacy  or  the  like   (q).     So,  a 
clerk  who  has  authority  to  receive  cash  across  the  coun- 
ter, has  not  authority  to  receive  payments  by  cheque 
by  post  (r),  or  by  setting  off  amount  due  to  his  master 
against  amount  due  from  him,  the  clerk,  to  his  master's 
debtor  (s).     So  a  general  manager  of  a  railway  com- 
pany has  no  authority  to  enter  into  a  contract  respect- 
ing land  (<).     So,  a  clerk  employed  to  obtain  orders,  is 
not  by  reason  thereof  authorized  to  receive  payment 
for  goods  suppled  (u)  :  and  a  debtor  paying  him  makes 
him  his  agent  to  hand  the  money  to  the  creditor,  and  if 
he  fails  to  do  so,  must  pay  over  again.     So,  a  traveller 
who  receives  orders  for  goods  from  his  employer's  cus- 
tomers, if  authorized  to  receive  payment  for  them  in 
money,  cannot  take  other  goods  in  payment  (as). 

But  although  an  authority  to  accept  or  indorse  bills 
would  not  of  itself  authorize  a  clerk  to  pay  or  receive 
money  due  on  such  bills  ;  yet  if  in  the  course  of  his 
employment  a  clerk  has,  with  the  knowledge  of  his 
master,  been  allowed  to  do  so,  that  would  constitute  a 
sufScient  authority  for  that  purpose,  and  discharge  the 
holders  of  the  bills  (y). 

And  where  a  master  gave  his  servant  a  blank  cheque  cjerk  fillinc; 
and  directed  him  to  fill  it  up  with  the  amount  of  a  bill  up  a  ohecque 
and  *expenses,  which  the  clerk  was  to  ascertain,  [*288]  for  too  large 
and  take  up  the  bill ;  but  the  clerk  filled  up  the  cheque  ^  ®"^™' 
for  a  much  larger  amount,  including  250Z.  which  he  °^^^^^' 
alleged  to  be  due  to  him  for  his  salary  :  he  was  con- 
victed of  forgery  (z). 

(?)  Sanderson  v.  Bell,  2  Cr.  &  M.  304 ;  and  see  Sykes  v.  Giles, 
5  M.  &  W.  545,  where  it  was  held  that  an  auctioneer,  expressly 
authorized  by  the  conditions  of  sale  to  receive  a  deposit,  had  no 
implied  authority  to  receive  the  residue  of  the  purchase-money. 
See  also  Boulton  v.  Meynolds,  29  L.  J.,  Q.  B.,  11,  where  it  was 
held  that  a  man  in  possession  of  goods  distrained  for  rent  has  no 
authority  in  law  to  receive  the  rent. 

(r)  Kaye  v.  Brett,  5  Exc.  269  ;  see  Summers  v.  Solomon,  ante,  p. 
277. 

(«)  Sweeting  v.  Pearee,  30  L.  J.,  C.  P.  109. 

(0  Wilson  V.  West  Hartlepool  Barhow  and  Bailway  Co.,  34  L. 
J.,  Ch.  241. 

(m)  Puttock  V.  Warr,  31  Law  T.  86. 
Howard  v.  Chapman,  4  C.  &  P.  508. 
Pole  v.  Leask,  39  L.  X,  Ch.  893. 

(z)  B.  V.  Wilson,  2  C.  &  K.  527. 
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Wine  mer-         And  a  clerk  to  a  wine  merchant  who  is  authorized  by 
chant's  clerk  his  master  to  sign  delivery  orders  per  procuration,  and 
pledging        ^j  gg  doing  obtains  possession  of  dock  warrants  relat- 
^'^^    ^        ing  to  wine  belonging  to  his  master,  cannot  afterwards 
bind  his  master  by  obtaining  an  advance  of  money 
upon  such  dock  warrants,  nor  is  he  an  agent  entrusted 
with  the  possession  of  the  documents  of  title  to  goods 
within  the  meaning  of  the  factors  Act,  5  &  6  Vict.  c.  39, 
and  if  he  pledge  the  dock  warrants  his  master  niay  re- 
cover them  from  the  holder  (a). 
Admissionby      So,  in  an  action  against  pawnbrokers  (b)  to  recover 
servant  out     plate  deposited  with  them  upon  a  mortgage,  out  of  the 
of  course  of    visual  course  of  business,  an  admission  by  a  shopman 
not  bSdTbe  o*  *^^  defendant's  that  they  had  the  plate  was  held  not 
master.           admissible  as  evidence  against  them,  for  the  transac- 
tion was  not  a  transaction  in  the  business  of  a  pawn- 
broker, but  a  loan,  as  by  any  other  lender  of  money 
at  five  per  cent.,  and  there  was  no  evidence  to  show 
the   agency   of  the   shopman  in  private  transactions, 
unconnected    with  the  business  of    the    shop.      And 
Tindal,  C.  J.,  said,  "If  the  transaction   out  of  which 
this  suit  arises  had  been  one  in  the  ordinary  trade 
of    business  of  the   defendants,  as    pawnbrokers,   in 
which  trade  the    shopman    was   agent  or   servant  to 
the   defendant,    a   declaration  of  such  agent  that  his 
master  had  received  the  goods,  might  probably  have 
been  evidence  against  the  master,  as  it  might  be  held 
within  the  scope  of  such  agent's  authority  to  give  an 
answer  to  such  an  inquiry  made  by  any  person  inter- 
[*289]  ested  in  the  goods  deposited  with  the  *pawn- 
broker.     In  that  case  the  rule  laid  down  by  the  Master 
of  the  Rolls  in  the  case  of  Fairlie  v.   Hastings  (c), 
which  may  be  regarded  as  the  leading  case  on  this  head 
of  evidence,  directly  applies." 
Greai  Western      So,  in  an  action  against  carriers  by  railway  for  not 
Bailway  Co.     delivering  cattle  within  a  reasonable  time,  an  admission 
V.  Willis.  

(a)  Lrnnh  v.  AUenborough,  31  L.  J.,  Q.  B.  41.  See  further, 
Hayman  v.  Plewker,  32  L.  J.,  C.  P.  132;  13  C.  B.,  N.  S.  527  ; 
Baines  v.  Swainson,  32  L.  J.,  Q.  B.  281;  4  Best  &  S.  270  ;  Fuentes 
V.  Montis,  37  L.  J.,  C.  P.  137  ;  L.  E.,  3  C.  P.  268  ;  38  L.  J.,  C. 
P.  95  ;  L.  R.,  4  C.  P.  93 ;  Vamghan  v.  Mofat,  38  L.  J.,  Ch.  144  ; 
Cole  V.  NoHh  Western  Bank,  44  L.  J.,  C.  P.  233. 

(ft)  Oarth  V.  Howard,  8  Bing.  451 ;  5  C.  &  P.  346  ;  see  Gardner 
V.  Moult,  10  A.  &  E.  464,  where  the  defendants  were  held  hound 
by  an  admission  by  their  servant  of  an  act  of  bankruptcy  on  the 
part  of  a  bankrupt. 

(c)  10  Ves.  128  ;  and  see  onthispoint,  Story  on  Agency,  s.  136  ; 
1  Ph.  on  Ev.  382  ;  Pnce  v.  Marsh,  1  C.  &  P.  60  ;  Jones  v.  Hart, 
Lord  Eaym.  738  ;  Salk.  441. 
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made  a  week  after  the  transaction  by  a  night  inspector 
who  had  charge  of  the  night  cattle  trains  at  a  station 
through  which  the  trucks  containing  the  plaintifP's 
cattle  would  pass,  that  he  had  forgotten  the  plaintiff's 
cattle,  was  held  not  to  be  evidence  against  the  defend- 
ants, as  he  was  not  to  be  presumed  to  have  been  author- 
ized by  the  company  to  make  admissions  on  their  behalf 
of  things  gone  by  (d). 

And  it  would  be  no  answer  to  an  action  by  a  master 
against  carriers  for  loss  of,  or  injury  to,  his  goods,  that 
they  had  received  them  from  a  servant,  and  had  settled 
with  him,  unless  the  servant  was  authorized  by  his 
master  to  settle  (e).  And  an  estate  or  farm  agent  em- 
ployed to  receive  rents,  and  conduct  such  farming 
operations  as  repairing,  draining,  cutting  limber,  and 
the  like,  could  not,  without  express  authority,  make 
admissions  in  writing,  or  otherwise,  as  to  his  employer's 
title,  or  bind  him  by  proposals  to  purchase,  or  take  on 
lease,  the  lands  of  another  (/).  Even  an  attorney,  em- 
ployed in  a  matter  of  business,  is  not  an  agent  to  make 
admission  for  his  client,  except  after  action  commenced, 
and  in  matters  relating  to  that  action  (g), 

*Upon  similar  principles  it  is  that,  although  [*290]  Entry  by 
an  entry  made  at  the  time  when  the  facts  recorded  took  deceased 
place  by  a  deceased  clerk  or  other  servant  in  the  usual  e^^ence  of 
course  of  business,  is  evidence,  after  his  decease,  of  the  facts  usually 
facts  stated  in  such  entry;  yet  if  other  facts,  not  usually  stated. 
stated  in  entries  of  a  similar  nature,  happen  to  be  men- 
tioned in  making  a  particular  entry,  it  is  not  evidence 
of  those  facts  (h). 

Moreover,  the  implied  power  of  a  servant  to  bind  his  implied 
master  upon  contracts  relating  to  matters  within  the  authority  is 
usual  scope  of  his  employment,  is  not  increased  by  the  °°*  increased 

(d)  Great  Western  Railway  Co.  v.  Willis,  34  L.  J.,  C.  P.  195;  18 
C.  B..  N.  S.  748.  And  see  Olding  v.  Smith,  16  Jur.  497,  -where 
on  a  qu&stion  under  the  Truck  Act  colliery  owners  were  held  not 
bound  by  any  act  or  declaration  as  to  disposal  of  wages  made  by 
either  the  overman  or  the  coal  clerk.  See  also  Lanev.  Pratt,  1  Law 
T.  623;  Kirkstall  Brewery  Co.  v.  Furness  Railway  Co.,  43  L.  J.,  Q. 
B.  142;  L.  E.,  9  Q.  B.  468. 

(e)  Cocmbs  v.  Bristol  and  Exeter  Railway  Co.,  3  H.  &  N.  1. 
(/)  Ley  V.  Peter,  26  L.  J.,  Exc.  239. 

(g)  Wagstaff  v.  Wilson,  4  B.  &  Ad.  339;  Blackstone  v.  Wilson, 
26  L.  J.,  Exc.  229. 

(h)  Chambers  v.  Bemasconi,  1  C.  M.  &  E.  347;  see  Price  v. 
Earl  of  Torrington,  Salk.  285;  1  Smith's  L.  C.  290,  1  Ph.  on  Ev. 
ch.  7,  s.  8,  where  all  the  prior  cases  are  stated  and  commented  on. 
See  also  R.  v.  DuUnfield.  11  Q.  B.  678;  7  Exc.  3;  Smith  v.  Blakey, 
36  L.  J.,  Q.  B.  156. 
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gency  of  '  emergency  of  any  particular  occasion  (i).  And,  there- 
particular  fore,  where  (fc)  a  mining  company  fell  into  difficulties 
occasion.  j^  consequence  of  the  calls  not  being  paid  up,  and  the 
Hawtayne\.  agent  from  want  of  funds,  was  unable  to  pay  the 
Bmime.  labourers,  who  applied  to  the  magistrates  and  obtained 

warrants  of  distress  upon  the  materials  belonging  to 
the  mine:  whereupon  the  agent  borrowed  money  upon 
the  credit  of  the  company  and  paid  the  wages,  it  was 
held  that  he  had  no  implied  authority  to  do  so ;  athough 
there  were  circumstances  in  the  case  from  which  a  jury 
might  have  inferred  an  express  authority  to  borrow 
money  for  the  purposes  of  the  mine. 
Cox  V  Mid-         ^°  ^*  ^^^  h.&\dL  in  one  case  (Z)  that  a  station  master 
land  Counties  had  no  implied  authority  in  case  of  accident  to  bind 
Jtailway  Co.    the  company  by  calling  in  a  surgeon  to  attend  on  pas- 
sengers, for  the  power  to  enter  into  such  a  contract  was 
not  incident  to  his  employment.    But  that  case  has  been 
doubted,  and  it  has  been  since  held  that  a  general  mana- 
ger (m)  and  a  chief  inspector  of  police,  who  was  for 
the  time  the  superior  of  the  station  master  (n),  have 
[*29l]  such  authority;  or,  *at  all  events,  that  there  was 
evidence  to  go  to  the  jury  that  they  had  such  authority. 
Contract  It  makes  no  difference  in  the  master's  liability  that 

made  in  ser-  the  contract  is  made  in  the  servant's  name,  if  in  reality 
vant's  name,  jjg  -were  acting  as  agent  for  his  master  in  making  the 
contract.  For  parol  evidence  is  always  necessary  to 
show  that  the  party  sued  is  the  person  making  the  con- 
tract and  bound  by  it.  Whether  he  does  so  in  his  own 
name,  or  in  that  of  another,  or  in  a  feigned  name,  and 
whether  the  contract  be  signed  by  his  own  handj  or  by 
that  of  an  agent,  are  inquiries  not  different  in  their  na- 
ture from  the  question  who  is  the  person  who  has  just 
ordered  goods  in  a  shop.  If  he  is  sued  for  the  price 
the  contract  is  not  varied  by  appearing  to  have  been 
made  by  him  in  a  name  not  his  own  (o). 

(i)  Story  on  Ag.  87.  See  further  on  this  point  the  cases  of 
tort,  post. 

(fc)  Hawtayne  v.  Bourne,  7  M.  &  W.  .595;  and  see  Eielcetts  v. 
Bennett,  4  C.  B.  686;  In  re  The  German  Mining  Company,  22  Law 
J.,  Ch.  926. 

(I)  Cox  V.  Midland  Counties  Railway  Company,  3  Exc.  268. 

(m)  Walker  v.  Great  Western  Railway  Company,  36  L.  J. ,  Exc. 
123;  L.  E.,  2  Exc.  228. 

(»)  Langan  v.  Great  Western  Raiiwdy  Company,  30  L.  T.,  N.  S. 
173  (1873). 

(o)  Per  Lord  Denman,  C.  J.,  in  Tmeman  v.  Loder,  11  A.  &  E. 
594,  595  ;  and  see  Thompson  v.  Davenport,  2  Smith's  L.  P.  351, 
352  ;  Lindus  v.  Bradwell,  5  C.  B.  583.  The  general  rule  with  re- 
gard to  contracts  made  by  agents  is,  that  the  agent  may  sue  or  be 
sued  in  respect  of  his  privity,  and  the  principal  in  respect  of  his 
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And  so  if  a  landed  proprietor  send  his  steward  habit-  Servant's 
ually  to  the  neighbouring  fairs  and  markets  to  make  intention 
sales  and  purchases  for  him  in  matters  connected  with  ?^^^®^/-  ^  ,f 
the  management  of  his  estate,  and  the  steward  makes 
all  these  contracts  in  his  own  name,  but  is  universally 
known  to  have  no  land  of  his  own,   and  to  be  acting 
solely  for  his  employer,  by  his  direction,  and  on  his 
credit;  the  steward's  intention   to  make  himself  the 
owner  of  articles  bought  on  one  particular  occasion  in 
the  course  of  the  same  dealing  could  not  deprive  the 
vender  of  his  recourse  against  the  master  (o). 

And,  since  the  nature  of  the  usual  employment  of  a  Effect  of  pri- 
servant  is  the  measure  of  his  implied  authority,  it  fol-  vate  orders 
lows  that  that  authority  can  neither  be  limited  by  the  ^°  servant. 
private  instructions  of  the  master,  nor  controlled  by 
any  secret  agreement  between  him  and  his  servant.     If 
this  could  be  done,   in  what  a  perilous  predicament 
would  the  world  stand  in  respect  of  their  dealings  with 
persons  who  *may  have  secret  communication  [*292] 
with  their  principals  !    There  would  be  an  end  of  all  deal- 
ing but  with  the  master  (p).    Should  the  servant  deviate 
from  his  master's  orders,  or  be  guilty  of  a  breach  of  any 
secret  agreement  between  himself  and  his  master,  he 
will  be  accountable  to  his  master  for  any  loss  he  may  innocent 
sustain  thereby,  but  third  persons  cannot  be  affected  by  third  persons 
any  limitation  of  the  servant's  authority  not  communi-.°°^^^^^*^*^ 
cated  to  them  (q).     In  such  cases,  however,  it  is  mate-  ]Zg|jjj(.yp„ 
rial  to  bear  in  mind  the  distinction  before  adverted  to,  ^jetween 
between  a  special  and  a  general  authority  ("  the  latter  general  and 
of  which  does  not  import  an  unqualified  authority,  but  special 
that  which  is  derived  from  a  multitude  of  instances,  ^g^nt. 
whereas  the  former  is   confined   to  an  individual  in- 
stance")  (r),  as  the  legal  effect  of  secret  instructions  And  differ- 
is  very  different  in  the  two  cases.     The  difference  can-  ences  in  ef- 
not  be  more  clearly  stated  than  in  the  words  of  Mr.  ^^^^^^"sPi"''***' 
Smith,   in  his  Compendium  of   Mercantile  Law.     He  ^^^y^  cases, 
says  (s)  :     "The  authority  of  a  general  agent  to  per- 

interest.  See  Sims  v.  Bond,  5  B.  &  Ad.  389.  Where,  however, 
a  servant  or  other  agent  has  signed  a  vrritten  contract  in  his  own 
name,  he  cannot  give  parol  evidence  to  discharge  himself  from  lia- 
bility upon  the  contract,  Biggins  v.  Senior,  8  M.  &  W.  834. 

(o)  See  per  Lord  Denmam,  in  Trueman  v.  Loder,  11  A.  &  E.  593. 

Ip)  10  Mod.  110. 

(g)  Paley  on  Ag.  199  ;  1  Pothier  on  Oblig.  by  Evans,  n.  79;  see 
also  ib.  n.  447,  448 ;  CahiU  v.  Dawson,  26  L.  J.,  C.  P.  253  ;  3  C. 
B.,  N.  S.  106. 

(r)  Per  Lord  Ellenborongh  in  Whitehead  v.  Tucket,  15  East, 
408 :  and  see  Paley  on  Ag.  199. 

(s)  Smith's  Merc.  Law,  119  ;  see  Story  on  Ag.  s.  126,  and  note 
2  to  s.  127  ;  Hawken  v.  Bourne,  8  M.  &  W.  710. 
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How  far  ser- 
vant general 
agent  of  his 
master,  and 
how  far 
special. 


Implierl  gen- 
eral authority 
cannot  he 
limited  hy 
private 
orders. 


form  all  things  usual  in  the  line  of  business  in  which 
he  is  employed  cannot  be  limited  by  any  private  order 
or  direction  not  known  to  the  party  dealing  with  him. 
But  the  rule  is  directly  the  reverse  concerning  a  particu- 
lar agent,  i.  e.,  an  agent  employed  specially  in  one 
single  transaction,  for  it  is  the  duty  of  the  party  deal- 
ing with  such  a  one  to  ascertain  the  extent  of  his  au- 
thority, and  if  he  do  not  he  must  abide  the  conse- 
quences "  (i). 

A  servant  may  be  regarded  as  the  general  agent  of 
his  master  for  all  purposes  within  the  scope  of  his  em- 
ployment. If  employed  for  any  unusual  purpose,  he 
may  be  looked  upon  as  the  special  agent  of  his  master 
[*293]  (m).  Thus,  *for  instance,  if  a  man  were  in  the 
habit  of  paying  for  hay  and  straw  purchased  by  his 
groom,  the  groom  might  be  regarded  as  his  general 
agent  for  the  purchase  of  a  reasonable  quantity  of  hay 
and  straw,  and  the  master  would  be  liable  to  pay  for 
such  hay  and  straw  purchased  by  the  groom,  even  if  in 
a  particular  instance  the  groom  acted  contrary  to  his 
master's  orders.  But  such  a  groom  could  not  be  looked 
upon  as  the  general  agent  of  his  master,  so  as  to  ren- 
der him  liable  to  pay  for  anything  else  the  groom  might 
choose  to  buy  in  his  master's  name,  the  obtaining  other 
things  not  being  within  the  scope  of  his  employment. 
If  he  were  sent  by  his  master  with  money  to  purchase 
beer  or  wine,  he  woald  be  a  special  agent  for  that  occa- 
sion; and  if  the  person  of  whom  he  bought  it  chose  to 
let  him  take  it  away  without  payment  and  without  as- 
certaining that  he  had  authority  to  pledge  his  master's 
credit,  he  must  abide  the  consequences  ;  the  master 
would  not  be  liable. 

Bearing,  therefore,  this  distinction  in  mind,  it  may 
be  stated  as  a  general  rule,  that  wherever  a  master  has 
by  words,  conduct  or  demeanour  held  out  his  servant 
as  his  general  agent,  whether  in  all  kinds  of  business 
or  in  transacting  business  of  a  particular  kind,  the  mas- 
ter will  be  bound  by  the  act  of  his  servant,  if  within 


,.  [t)  Mr.  Justice  Story,  after  quoting  the  words  in  the  text,  adds, 
' '  This  is  true  if  the  agent  is  not  held  out  as  possessing  a  more 
enlarged  authority."     Story  on  Agency,  s.  126,  note  2. 

(u)  The  nature  and  extent  of  a  servant's  implied  authority 
must,  however,  as  is  obvious,  frequently  involve  questions  fit  for 
the  consideration  of  a  jury.  See  Smith's  Merc.  Law,  117  ;  Dyer 
v.  Pearson,  3  B.  &  C.  38 ;  Todd  v.  Robinson,  Ry.  &  M.  217  ;  GUl- 
man  v.  Eobinson,  Ey.  &  M.  226  ;  Bamett  v.  Lambert,  15  M.  &  W. 
493  ;  BeyneU  v.  Leims,  15  M.  &  W.  517 ;  Williams  v.  Pigott,  2 
Exc.  201. 
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the  scope  of  his  nsual  employment,  notwithstanding 
the  servant  has  acted  contrary  to  his  master's  orders. 

Thns,  -where  (.r)  a  master  sent  his  servant,  who  was  vkJUob  t 
used  to  transact  affairs  of  that  nature  for  him,  on  Sat-  Brohan. 
nrdav,  with  a  note  drawn  on  Sir  S.  E.,  with  orders  to 
get  from  Sir  S.  E.  either  bank  bills  or  money  and  turn 
them  into  Exchequer  notes,  but  the  servant,  to  save 
himself  time  and  trouble,  went  to  B.,  and  prevailed 
with  him  to  give  him  a  bank  *bill  for  the  note  [*294] 
upon  Sir  S.  E.,  and  then,  in  pursuance  of  his  mas- 
ter's orders,  invested  it  in  Exchequer  notes,  which  he 
brought  to  his  master,  not  letting  him  know  but  that 
he  had  gone  to  Sir  S.  E.  Sir  S.  E.  failed  upon  the 
Monday  following.  The  question  was  upon  whom  the 
loss  should  fall,  B.  or  the  master.  And  the  whole 
court  were  of  the  opinion  that  the  master  was  charge- 
able and  he  only,  for  a  servant,  by  transacting  affairs  for 
his  master,  does  thereby  derive  a  general  authority  and 
cr^it  from  him;  and,  if  this  general  authority  should 
be  liable  to  be  determined  for  a  time  by  any  particular 
instructions  or  orders  to  which  none  but  the  master  and 
servant  are  privy,  there  would  be  an  end  of  all  dealing 
but  with  the  master. 

Upon  similar  grounds  rests  the  distinction  that  if  a  Horse- 
horse-dealer  or  a  person  keeping  livery  stables,  having  dealer  liable 
a  horse  to  sell,  expressly  direct  his  servant  not  to  war-  ""  warranty 
rant  him,  and  the  servant  do  nevertheless  warrant  him,  ordered  not 
still  the  master  would  be  liable  upon  the  warranty,  be   to  warrant, 
cause  the  servant  was  acting  within  the  general  scope 
of  his  authority,  and  the  pablic  cannot  be  supposed 
to  be  cognizant  of  any  private  conversation  between 
the  master  and  servant  {y);  but  if  the  owner  of  a  horse  But  not  on 
were  to  send  a  stranger  to  a  fair  ivith  express  directions  warranty  of 
not  to  warrant  the  horse,  and  the  latter  acted  contrary  stranger, 
to  Hhe  orders,  the  purchaser  could  only  have  recourse  to  "^I'XniV  not 
the  person  who  actually  sold  the  horse,  and  the  owner  warrant. 

(x)  Kiazion  V.  Broham,  10  3Iod.  10'»:  Ward  v.  Evans,  2  Salk. 
442;  6  Mod.  36;  2  Lord  Eaym.  928;  fhorold  v.  fimith,  11  Mod. 
71,  HI:  sftft  iMke  of  Beauf'/rl  v.  NeeU,  12  CI.  &  F.  248;  SmUh  v. 
M'auire,  3  H.  &  X.  .5.54;  27  L.  J.,  Exc.  46-5. 

(»/)  Ante,  283;  Fenny.  Harrison,  3T.  R.  760;  Pickering  v.  BusJc, 
ir,  Eatt,  45;  Howard  v.  Sheward,  36  L.  J.,  C.  P.  42.  To  thr;  dis- 
tinction pointed  out  in  the  text  must  be  referred  the  judgments 
of  Martin,  B.,  and  Bramwell,  B.,  in  Vdall  v.  Atherton,  30  L.  J., 
Exc.  337:  7  H.  &  X.  172.  Hixper  Willes,  J.,  in  Baneiek  v.  Eng- 
li»h  Joint  Stftek  Bank,  36  L.  J.,  Exc.  148.  See  Story  on  Agency, 
8.  133.  In  note  4,  that  learned  author  says,  "In  America  livery 
stable  keepers  are  not  understood  to  give  their  servants  any  gen- 
eral authority  to  sell  their  horses." 
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would  not  be  liable  on  the  warranty,  because  the  ser- 
vant was  not  acting  within  the  scope  of  his  autho- 
rity (z). 
Precumg  \.  [*295]  *Upon  the  same  principle  a  gentleman,  who  by 

Abel.  an  agreement  with  his  groom  allowed  him  five  guineas  a 

year  for  which  he  was  to  keep  the  horses  shod,  was  held 
nevertheless  to  be  liable  to  pay  a  farrier's  bill  for  shoe- 
ing his  horses,  as  it  did  not  appear  that  the  farrier 
knew  of  the  agreement ;  and  Lord  Kenyon  said,  "  That 
unless  the  farrier  knew  of  the  agreement  and  expressly 
trusted  the  groom  it  was  no  defence,  for  a  tradesman 
has  nothing  to  do  with  any  private  agreement  between 
Bimell  v.  ^^^  master  and  servant"  (a).  And  where  (b)  a  gentle- 
Sampayo.  man  contracted  with  his  coachman,  at  220Z.  a  year,  to 
provide  horses  and  his  own  livery  and  everything  con- 
nected with  the  carriage,  but  the  coachman  went  in  his 
master's  livery  to  the  plaintiff's  stables  and  represented 
that  he  wanted  a  .pair  of  job-horses  for  his  master's 
carriage,  and  an  agreement  was  made  with  him,  at  ten 
guineas  a  month,  whereupon  he  took  the  horses  away, 
and  his  master  used  them,  and  the  plaintiff  then  sued 
the  master  for  four  months'  hire  ;  it  was  held  not  ne- 
cessary for  the  plaintiff  to  prove  that  the  coachman  acted 
by  his  master's  authority,  as  he  had  used  the  horses  : 
and  Littledale,  J.,  said,  "If  the  coachman  made  the 
contract  in  his  own  name,  and  represented  to  the  plain- 
tiff the  agreement  between  himself  and  his  master,  of 
course,  under  such  circumstances,  the  plaintiff'  cannot 
recover  ;  but  if  he  made  no  such  representation  of  any 
agreement  between  himself  and  his  master,  I  thii^ 
that  by  the  master  sending  him  forth  into  the  world, 
wearing  his  livery,  to  hire  horses  which  he  (the  master) 
afterwards  uses,  knowing  of  whom  they  were  hired,  and 
yet  not  sending  to  ascertain  if  his  credit  had  been 
pledged  for  them,  an  implied  authority  is  given,  and 
the  master  is  bound  to  pay  the  hire.  A  master  may  be 
prevented  by  business  or  want  of  time  from  making  a 
bargain  himself,  and  may  send  his  servant,  and  provid- 
ed the  business  be  within  the  regular  department  of  the 
servant,  the  master  is  clearly  liable."     The  jury,  how- 


(z)  Ibid.  But  if  the  master  is  nnwilling  to  adopt  a  warranty 
given  by  his  servant  nnder  snch  circumstances,  he  is  bound  to 
take  back  the  horse  and  return  the  money,  if  paid.  To  hold 
otherwise  would  be  to  allow  him  to  take  advantage  of  his  ser- 
vant's fraud.  See  per  Lord  Abinger  in  Comfoot  v.  Fowke,  6  M. 
&  W.  381;  and^jCT-  Erie,  C.  J.,  in  Brady  v.  Tod,  ante,  p.  284. 

(a)  Precious  v.  Abel,  1  Esp.  350. 

(6)  BimeU  v.  Sampayo,  1  C.  &  P.  255. 
(320)        _ 
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ever,  having  *found  that  there  was  no  evidence  [*296] 
of  any  direct  application  to  the  master  on  the  part  of  the 
plaintiff,  found  a  verdict  for  the  defendant  (c). 

If  a  third  party,  dealing  with  his  servant  on  behalf  if  third 
of  his  master,  know  of  the  private  agreement  or  in-  party  know 
stractions  given  by  the  master  to  his  servant,  he  cannot  o^  private 
of  course  charge  the  master  (d)  upon  any  contract  con-  master 
trary  to  that  agreement.     Accordingly,  where  (e)  the  not  bound, 
defendant  sent  his  son  to  obtain  from  the  plaintiff  a  Jordan  v. 
horse  which  he  had  agreed  to  sell  to  the  defendant,  and  Norton. 
the  plaintiff  knew  that  the  son  was  instructed  only  to 
take  the  horse  if  warranted,  but  the  son  took  it  with- 
out a  warranty,  it  was  held  that  the  defendant  was  not 
liable  to  pay  for  the  horse,  which  did  not  answer  the 
warranty  agreed  to  be  given. 

But  where  a  servant  is  employed  by  his  master  to  Where 
act  for  him  in  a  single  transaction,  he  must  be  regarded  servant  is  a 
as  the  special  agent  of  his  master ;  and,  in  such  case,  it  special  agent 
is  incumbent  upon  every  one  dealing  with  him,  who  ^^  ^th^im 
wishes  to  charge  his  master  upon  his  contracts,  to  in-  must  inquire 
quire  into  the  extent  of  his  authority,  as,  should  he  ex-  into  his 
ceed  it,  his  master  will  not  be  bound.  authority. 

And,  therefore,  where  (/)  the  plaintiff  sent  his  ser-  ^^^^  y 
vant  to  receive  60Z.  from  B.,  and  B.  desired  E.,  who  Evans. 
owed  him  money,  to  strike  off  60Z.  from  his  debt  and 
pay  the  plaintiff's  servant;  E.  accordingly  credited  him- 
self with  60Z.  in  account  with  B.,  but  instead  of  giving 
the  plaintiff's  servant  money  gave  him  a  goldsmith's 
note,  which  the  servant  accepted  as  payment ;  it  was 
held  that  the  plaintiff  was  not  bound  by  the  act  of  the 
servant  in  receiving  the  note  instead  of  money. 

Again,  where  (gf)  the  defendant  drew  a  cheque  in  jiraters  v 
favour  *of  a  creditor,  and  gave  it  to  his  o'v^n  [*297]  Brogden. 
farm  bailiff  (who  bought  and  sold  cattle  for  him)  with 
instructions  to  delivfer  it  to  the  creditor  in  whose  favour 
it  was  drawn,  but  the  bailiff,  at  the  request  of  the 
creditor,  got  it  discounted  by  the  plaintiff  (a  banker  at 
some  distance),  and  gave  the  money  to  the  creditors  ; 
some  days  afterwards  the  bankers  on  whom  the  cheque 

(c)  See  Hiscox  v.  Greenwood,  4  Esp.  174,  where  a  servant  hav- 
ing acted  beyond  the  scope  of  his  employment,  Lord  EUenbor- 
ough  thought  the  tradesman,  not  having  inquired  of  the  master, 
could  not  charge  him. 

(d)  Howard  v.  Braithwaite,  1  Ves.  &  B.  209. 

(e)  Jordan  v.  NorUm,  4  M.  &  W.  155.  In  this  case,  however, 
it  will  be  observed  that  the  son  was  a  special  agent,  into  whose 
authority  the  party  dealing  with  him  is  bound  to  inquire. 

(/)   Ward  V.  Evans,  2  Lord  Raym.  928  ;  Salk.  442. 
(^)   Waters  v.  Brogden,  1  Y.  &  J.  457. 
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was  drawn  failed,  and  the  plaintiff  having  omitted  to 
present  the  chequeJ,o  them,  brought  an  action  against 
the  defendant  for  the  amount;  but  Alexander,  C.  B., 
was  of  opinion  that  the  defendant  was  not  bound  by 
the  acb  of  his  farm  bailiff,  who  had  no  authority  to  act 
as  he  had  done. 

And  where  the  defendant  directed  a  telegraph  clerk 
to  telegraph  for  "  three  "  rifles,  and  by  mistake  he  tel 
egraphed  for  '-the"  rifles,  and  plaintiff  sent  fifty,  the 
defendant  was  only  held  liable  to  pay  for  three,  as  the 
telegraph  clerk  was  only  the  defendant's  agent  to  trans- 
mit the  message  actually  given  for  transmission  (h). 

So,  as  we  have  seen,  if  the  owner  of  a  horse  send  a 
stranger  to  a  fair,  with  express  directions  not  to  warrant 
the  horse,  and  the  latter  act  contrary  to  the  orders,  the 
purchaser  could  only  have  recourse  to  the  person  who 
actually  sold  the  horse,  and  the  owner  would  not  be  lia- 
ble on  the  warranty,  because  the  servant  was  a  special 
agent,  and  was  not  acting  within  the  scope  of  his  au- 
thority (i). 

And  where  a  person  dealing  with  an  agent  has  notice, 
either  from  the  mode  in  which  the  authority  is  exercis- 
ed, or  it  would  seem  in  any  other  manner,  that  the  agent 
is  acting  under  a  special  authority ;  as,  for  instance, 
where  a  bill  of  exchange  is  accepted  or  indorsed  by  a 
clerk  or  cashier  "  per  procuration  "  of  A.  B.  (the  mas- 
ter), C.  D,  (the  agent  or  servant),  he  is,  d,  fortiori,  bound 
to  inquire  whether  or  not  the  authority  has  been  prop- 
erly followed ;  and  if  he  do  not  make  such  inquiries,  and 
[*298]  it  turn  out  that  *the  party  exceeded  his  author- 
ity, he  must  suffer  for  his  temerity  (fc). 

Therefore,  where  (Z)  the  manager  of  a  banking  com- 
pany, who  had  authority  to  draw,  accept  and  indorse 
bills,  on  account  and  for  the  benefit  of  the  company,  in- 
dorsed a  bill  for  the  accommodation  of  one  G.,  "per 
proc. "  of  the  company,  and  signed  his  name,  it  was 
held,  that  the  company  were  not  bound  by  such  indorse- 
ment. And  Coltman,  J.,  said,  "Any  house  may  allow 
a  clerk  to  indorse  bills  of  exchange  in  the  name  and  on 
account  of  the  firm,  and  so  give  currency  to  them,  not- 
withstanding any  secret  limitation  of  his  authority.     If 


(h)  Henhel  v.  Pape,  40  L.  J.,  Exc.  15. 

(i)  Fenn  v.  Harrison,  3  T.  E.  760  ;  see  Paley  on  Ag.  203.     But 
seeder  Erie,  C.  J.,  in  Brady  v.  Tod,  ante,  p.  284. 

(fc)  Jordan  v.  Norton,  4  M.  &  W.  155  ;  Neale  v.  Turton,  4  Bing. 
149. 

(I)  Alexander  v.  Mackenzie,  6  C.  B.  766  ;  see  Smith  v.  Johnson, 
3  H.  &  N.  222 ;  Smith  v.  M' Outre,  3  H.  &  N.  554,  ante,  p.  281. 
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this  banking  company  had  been  in  the  habit  of  allowing 
their  cashier  or  manager  to  indorse  bills  on  their  behalf, 
that  would  have  imported  a  general  authority,  and  the  ' 
public  would  not  have  been  bound  to  inquire  into  the 
circumstances  or  the  precise  extent  of  such  authority. 
But  in  every  instance  the  indorsement  hy  the  form  of  it 
bears  an  intimation  to  the  public,  that  the  manager  acts 
under  a  special  authority;  and  therefore  the  persons 
into  whose  hands  the  bills  might  come,  were  bound  to 
see  that  the  authority  was  properly  pursued  "  (m). 

If,  upon  inquiry  into  the  authority  of  such  an  agent,  "Written 
it  should  turn  out  that  he  is  .acting  under  a  written  au-  authority  of 
thority,  parties  dealing  with  him   should  call  for  the  servant  nuist 
production  of  the  authority;  for,  should  the  agent  ex-       inspected. 
ceed  his  authority,  his  principal  will  not  be  bound  (n). 
This  rule  indeed  applies  equally  to  the  case  of  a  general 
agent. 

If,  however,   the  act  assumed  to  be  done  is  within  Private 
the  authority  given  (in  ascertaining  which  the  authority  instructions 
must  be  strictly  construed)  (o),  the  principal  will  be  ^^^^  °°*'' 
bound,  *although  the  act  done  may  be  in  viola-  [*2t)9] 
tion  of  private  instructions  as  to  the  mode  of  executing 
the  authority.     With  such  instructions  third  parties 
have  nothing  to  do  {p).     It  is  therefore  important  to 
bear  in  mind  the  distinction  between  the  two,  although 
it  is  not  in  all  cases  easy  to  distinguish  the  one  from 
the  other. 

The  employment  of  workmen  or  servants  to  do  an  Employment 
act  is  not  necessarily  a  violation  of  the  rule  delegatus  of  servants 
nan  potest  delegare.     Thus,  for  instance,  where  a  mer-  ^.°*  ^  ^^^^ 
chant  receives  goods  from  abroad  for  sale,  and  he  de-  ^giggatus  non 
putes  his  foreman  to  go  to  the  proper  place  for  selling  potet  delegare. 
such  goods,  and  the  foreman  sells  them  accordingly,  in 
that  cape  it  would  be  impossible  for  the  consignor  to 
say  that  the  sale  was  void  because  the  merchant  did  not 
personally  sell  them   himself,  but  employed  another 
person  for  that  purpose,  by  whom  the  sale  was  effected. 
The  merchant  would  no  doubt  be  answerable  for  all  the 
acts  of  his  foreman,  but  provided  such  acts  were  proper 
and  within  the  scope  of  his  authority  they  would  be 

(m)  See  ace,  Stagg  v.  Elliott,  31  L.  J.,  C.  P.  260. 

(w)  Attwood  V.  Munnings,  7  B.  &  C.  278  ;  Story  on  Agency,  s. 
72 ;  and  see  the  American  case  of  North  Biver  Batik  v.  Aymar,  3 
Hill  E.  262,  there  quoted.  See  also  Balfour  v.  Ernest,  28  L.  J., 
C.  P.  170,  et  cas.  i6.  cit. 

(o)  Attwood  V.  Munnings,  uMsupra;  Howard  v.  Baillie,  2  H.  Bl. 
618. 

(p)  Story  on  Ag.  73;  and  see  Smethurst  v.  Taylor,  12  M.  &  "W. 
545. 
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the  acts  of  the  merchant  himself.  And  therefore  where 
a  proposal  for  a  life  policy  was  accepted  on  behalf  of  a 
life  assurance  company  by  their  agent  in  Australia, 
who  acted  in  the  transaction  through  the  medium  of 
sub- agents,  and  the  premium  was  paid,  it  was  held 
binding  on  the  company  though  the  agent  had  no 
authority  to  appoint  sub-agents  and  there  were  some 
informalities  but  of  form  only  (q). 

But  where  a  master  has  not  either  expressly,  or  by 
master  is  not  implication,  from  a  course  of  dealing  authorized  his 
bound  by  servant  to  pledge  his  credit,  his  servant  cannot,  by  so 
doing,  render  him  liable  to  pay  for  goods  so  obtained. 

Thus  (r),  where  the  defendant  contracted  with  the 
plaintiff  to  serve  him  with  meat  at  a  certain  price  for 
ready  money,  and  the  cook  was  accustomed  to  order 
the  meat,  and  when  the  bill  amounted  to  a  few  shillings 
[*300]  or  a  guinea,  used  *to  pay  it,  generally  on  Mon- 
day morning,  and  the  defendant  always  gave  her  money 
to  pay  ;  which  course  of  dealing  continued  for  a  long 
time,  till  at  last  the  defendant  got  a  cook  who  embez- 
zled the  money ;  it  was  held  that  the  defendant  was 
not  liable,  and  Lord  Kenyon,  C.  J.,  said,  "Nothing 
could  be  clearer  than  that  where  a  man  gives  his  ser- 
vant money  to  pay  for  commodities  as  he  buys  them, 
if  the  servant  pockets  that  money,  the  master  will  not  be 
liable  to  pay  it  over  again.  But  if  the  master  employs 
his  servant  to  buy  things  on  credit,  he  will  be  liable  to 
whatever  extent  the  servant  shall  pledge  his  credit." 

And  so  where  (s)  the  defendant  dealt  with  the  plain- 
tiff for  the  porter  used  in  his  family,  and  was  in  the 
habit  of  paying  ready  money  to  the  plaintiff  for  a  cer- 
tain quantity  which  was  allowed  for  the  family,  but  the 
maid-servant  obtained  some  clandestinely  for  her  own 
use,  and  that  of  the  defendant's  wife's  mother,  but  it  did 
not  appear  that  the  plaintiff  knew  of  this  circumstance, 
it  was  held  that  the.  defendant  was  not  liable  ;  Lord 
Eldon  saying,  that  "  to  allow  such  a  demand  would  be 
to  put  it  in  the  power  of  servants  and  tradesmen  to 
ruin  the  master." 

Again,  where  (t)  a  butler  ordered  brandy  in  his  mas- 
ter's name,  and  the  brandy  was  consumed  by  the  butler 
and  cook,  without  the  master  being  privy  to  the  order, 


Fierce  v. 
Rogers. 


Maunder  v, 
Conyers. 


(q)  Bossiter  v.   Trafalgar  Life  Assurance  Association,  27  Beav. 
3T7. 

(r)  Stubbing  v.  Heintz,  Peake,  47  ;  and  see  per  Lord  Abinger, 
C.  B.,  in  Flemyng  v.  Eeclor,  2  M.  &  "W.  181. 

(s)  Fearee  v.  Sogers,  3  Esp.  214. 

(t)  Maunder  v.  Conyers,  2  Stark.  281. 
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delivery  or  consumption,  the  master  was  held  not  liable 
to  pay  for  it. 

And  where  (m)  a  lady  ordered  of  a  tailor  two  suits  of  j„„<e»-  v 
livery  a  year  for  her  coachman,  and  the  tailor  supplied  Countma  of 
one  ;    but,  at  the   desire  of   the    coachman,   supplied  Berkeley. 
plain  clothes  instead  of  the  other,  it  was  held  that  the 
lady  was  only  liable  to  pay  for  the  livery  actually  sup- 
plied, and  was  entitled  to  set  off  against  a  subsequent 
account  for  clothes  the  price  of  a  suit  of  livery  which 
had  been  supplied  and  paid  for,  but  taken  back  by  the 
tailor  from  the  coachman. 

Upon  similar  principles  where  (x)  a  servant,  having  Eiseox  v. 
*injured  his  master's  chaise  by  careless  driving,  [*301]  Greenwood. 
left  it  with  a  coachmaker  to  be  repaired  without 
acquainting  his  master,  and  without  any  orders  from 
him,  and  it  appeared  that  he  had  never  employed  the 
coachmaker,  who  refused  to  deliver  up  the  chaise  with- 
out payment  of  his  bill  for  the  repairs.  The  master 
having  brought  an  action  for  the  chaise,  recovered  ;  as 
it  was  held  that  the  coachmaker,  not  having  inquired 
of  the  master  whether  the  order  for  repairs  was  given 
by  his  authority,  had  no  claim  against  him  for  the 
amount  of  his  bill. 

And  of  course  if  the  person  ordering  the  goods  was  Trustees 
not  the  defendant's  servant,  the  defendant  would  not  under  in- 
be  liable,  as  where  a  debtor  carrying  on  trade  under  spectorship 
an  inspectorship  deed,  ordered  goods  for  the  purpose,  ij^bie  for 
it  was  held  that  the  trustees  under  the  deed  were  not  goods  ordered 
liable  to  pay  for  them  as  he  was  not  their  servant  {y).  by  trader. 

So,  if  a  servant  be  left  in  charge  of  children  with  a  ggrvant  left 
BufScient  allowance  for  their  support,  he  has  no  power  in  charo-e  of 
to  pledge  his  master's  credit  for  necessaries  or  goods  children. 
supplied  for  the  support  of  the  children  (0). 

Tne  bailiff  of  a  large  farming  establishment,  through  implied  au- 
whose  hands  all  payments  and  receipts  take  place,  has  thority  of 
no  implied  authority  to  pledge  the  credit  of  his  em-  farm  bailiff. 
ployer  by  drawing  and  endorsing  bills  in  his  name  (a). 
Nor  has  the  resident  agent  (6)  of  a  mining  company,  or 
a   co-adventurer  (c),  an  implied   authority   to   borrow 
money  upon  the  credit  of  the  shareholders.     Nor  has 

Hunter  v.  Countess  Dowager  of  Berkeley,  7  C.  &  P.  413. 
Hiscoxv.  Greenwood,  4  Esp.  174. 

Easterbrooh  v.  Barker,  40  L.  J.,  C.  P.  17,  following  Bedpath 
V.  Wigg,  35  L.  J.,  C.  P.  105. 

(z)  Atkyns  v.  Pearee,  26  L.  J.,  C.  P.  252. 

(a)  Davidson  v.  Stanley,  2  M.  &  G.  271  ;  see  Waters  v.  Brogden, 
1  y.  &  J.  457. 

(b)  Hawtayne  v.  Bourne,  7  M.  &'W.  595. 

(c)  Sicketts  v.  Bennett,  4  C.  B.  686. 
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the  manager  of  a  discount  company  authority  to  pur- 
chase shares  (d). 

And  the  secretary  of  a  company  who  has  authority 
only  to  accept  bill's  drawn  by  A.  on  the  company,  cannot 
bind  the  directors  by  accepting  bills  drawn  by  B.  (e). 
[*302]  *Nor  has  the  country  agent  of  an  insurance 
company  authority  to  receive  payment  of  premiums 
after  the  usual  fifteen  days'  grace  (e).  Nor  has  the 
agent  of  an  insurance  company  power  to  bind  the  com- 
pany by  issuing  policies  contrary  to  the  deed  of  settle- 
ment (/). 

Nor  has  the  secretary  of  an  intended  railway  com- 
pany implied  authority,  as  such,  to  bind  individual 
members  of  the  provisional  or  managing  committee 
upon  contracts,  even  for  articles  necessary  for  carrying 
on  the  business  of  the  company.  In  order  to  fix  them 
with  liability  to  pay  for  goods,  work  or  labour,  &c., 
ordered  by  the  secretary,  it  is  necessary  to  connect  the 
party  sought  to  be  charged  with  the  order,  either  by 
showing  his  previous  consent  or  subsequent  recognition 
of  it  {g).  The  same  principle  applies  to  letters  written 
by  such  secretary.  They  are  only  binding  upon  the 
board  of  directors,  or  such  members  of  it  as  authorized 
the  secretary  to  write  them  {K).  Therefore,  where  {i) 
an  engineer  brought  an  action  against  a  provisional 
committeeman  of  a  railway  com.pany  for  work  and 
labour  in  surveying  the  intended  line  of  railway,  and 
the  only  evidence  to  charge  the  defendant  was  a  letter 
written  by  the  secretary,  but  there  was  no  evidence  to 
connect  the  defendant  with  the  letter,  the  plaintiff  was 
nonsuited. 

Upon  similar  principles  it  has  been  held  in  America 
iu  a  case  (fc)  in  which  case  the  cashier  of  a  bank 


[d)  OartmelVs  case,  43  L.  J.,  Ch.  588. 

(e)  Neale  v.  Turton,  4  Bing.  149.  Where  a  traveller  took  a  bill 
in  his  own  name  and  absconded,  it  was  held  not  to  be  payment 
to  his  employer,  Hogarth  v.  Wherley,  44  L.  J.,  C.  P.  330  :  L.  E., 
10  C.  P.  630. 

(e)  Acey  v.  Femie,  7  M.  &  W.  151. 

(/)  Hamburgh  v.  Hull  and  London  Fire  Insurance  Co.,  3  H.  & 
N.  789. 

(g)  Barnett  v.  Lamiert,  15  M.  &  "W.  489  ;  Beynell  v.  Lewis,  15 
M.  &  W.  517  ;  Cooke  y.' Tonkin,  9  Q.  B.  936  ;  Barker  v.  Stead,  3 
C.  B.  946  ;  Williams  v.  Pigott,  2  Exc.  201 ;  Bailey  v.  Macaulay  ; 
and  other  cases,  19  L.  J.,  Q.  B.  73;  13  Q.  B.  815;  Burbidge  v. 
Morris,  34  L.  J.,  Exc.  131. 

(A)  Burnside  v.  Dayrell,  3  Exc.  224  ;  and  see  Todd  v.  Emly,  7 
M.  &  W.  429. 

(i)     Bennie  v.  Wynn,  4  Exc.  691. 

(k)  United  States  Bank  v.  City  Bank  of  Columlus,  21  How.  356. 
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■wrote  to  the  *seoretary  of  the  treasury  say-  [*303] 
ing  that  the  bearer  was  authorized  to  contract  for  the 
tA,nsfer  of  money  from  New  York  to  New  Orleans, 
and  such  a  transaction  was  not  within  the  scope  of  the 
powers  of  the  cashier,  nor  authorized  by  the  directors, 
til  at  the  bank  was  not  bound  to  reimburse  the  money 
which  the  secretary  of  the  treasury  advanced.  And  in 
another  case  (I),  it  was  held  that  a  release  given  by  the 
president  and  cashier  of  a  bank  to  the  indorser  of  a 
promissory  note  of  his  liability  upon  it,  did  not  bind 
the  bank:  neither  one  cr  both  having  authority  to 
make  contracts  of  that  kind. 

Nor  can  a  master  be  rendered  liable  upon  a  contract  Credit  given 
made  by  his  servant,  if  at  the  time  the  contract  is  en-  to  servant 
tered  into,  the  party  with  whom  it  is  made  know  not  ^'     +^'t  h " 
only  that  the  servant  is  only  an  agent,  but  also  who  his  ^^^  j^^g 
master  or  principal   is  (m) ;  and  notwithstanding  that  master's 
knowledge  choose  to  make  the  servant  his  debtor,  deal-  agent,  and 
ing  with  hirn  and  him  alone.     In  that  case  the  party  '^^ho /^^^ 
cannot,   on  the  failure  of  the  servant  to  perform  the 
contract,  turn   round  and   charge  his   master,  having 
once  made  his  election  (n)  at  the  time  when  he  had  the 
power  of  choosing  between  the  one  and  the  other  (o). 

The  fact  that  articles  purchased  by  a  servant  have  Use  by 
been  used  by  the  master  will  not  alone  make  the  master  master  of 
liable  to  pay  for  them  where  the  previous  conduct  of  ^  .^"^?  '^ 
the  master  was  not  such  as  to  give  the  servant  an  implied  j^;^  credit, 
authority  to   pledge   his  credit.     That   fact,  however, 

But  the  cashier  of  hank  has  authority  to  judge  the  genuine- 
ness of  orders  for  payment  of  money,  and  to  pay  them ;  B. 
-f.' Prince,  38  L.  J.,  M.  C.  8;  L.  E.  1  C.  C.  E.  150.  Therefore 
obtaining  cash  from  him  by  a  forged  order  is  obtaining  money 
by  false  pretences,  and  not  larceny,  Hid.  See  B.  v.  Middleton, 
42  L.  .T. ,  M.  C.  73,  where  a  clert  in  the  post-ofSce,  by  mistake, 
handed  to  the  prisoner  SI.  16s.  lOd!.  (on  his  presenting  an  order 
for  10s.),  and  he  took  the  money  animo  fwranci,  and  was  held 
rightly  convicted  of  larceny. 
'  il)  Bank  of  United  States  t.  Dunn,  6  Peters,  51. 

(m)  If  the  party  know  the  .servant  to  be  merely  an  agent,  but 
do  not  know  who  his  principal  is,  and  debit  the  servant;  he  may, 
in  that  case,  charge  the  principal  when  discovered,  Thomson  v. 
Davenport,  9  B.  &  C.  78;  and  see  Thomas  v.  Edwards,  2  M.  &  W, 
215, 

(n)  As  to  what  amounts  to  an  election,  and  whether  anything 
short  of  suing  to  judgment  amounts  to  an  election,  see  Ourtis  v. 
Williamson,  44  L.  J.,  Q.  B.  27;  Priestly^.  Fernie,  34  L.  J.,  Exc. 
172;  3  Hurlst.  &  C.  977;  and  other  cases,  ih.  cit. 

(o)  See  per  Lord  Tenterden  in  Thomson  v.  Davenport,  9  B.  &  C. 
88,  following  the  cpse  of  Addison  v.  Gandassequi,  4  Taunt.  574; 
and  Paterson  v.  Gandassequi,  15  East.  62;  see  2  Smith's  L.  C.  313 
et  seq.  And  see  the  converse  case  of  Bamazotti  v.  Boviring,  29  L. 
J.,  C.  P.  30. 
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Termination 
of  implied, 
authority  by  J 
notice. 


Injunction  to 
stay  action 
brought  after 
notice. 


Notice  to 
tradesman's 
servant  not 
sufdcient. 


would  be  sufficient  prim&  facie  evidence  to  charge  the 
[*304]  master,  unless  he  *could  discharge  himself  by 
showing  either  that  the  credit  was  given  to  the  servam, 
or  that  the  servant  was  supplied  by  him  with  ready 
morey  to  pay  for  the  articles  purchased,  and  therefore 
had  no  authority  to  pledge  his  master's  credit  (p). 

And  a  master  who  has  been  in  the  habit  of  paying  for 
goods  ordered  by  his  servant,  and  has  thus  impliedly 
given  him  authority  to  pledge  his  credit,  may,  hj  giving 
notice  to  the  tradesman  who  has  supplied  the  goods  on 
those  terms,  revoke  or  terminate  the  servant's  authority 
to  pledge  his  master's  credit,  provided  such  notice  is 
given  before  the  authority  is  acted  on  (g). 

Where  it  is  clear  that  the  tradesman  has  received 
notice  of  the  revocation  or  termination  of  the  servant's 
authority  to  pledge  his  master's  credit,  a  court  of 
equity  would  grant  an  injunction  to  restrain  an  action 
brought  by  such  tradesman  against  the  master  to  re- 
cover the  price  of  goods  supplied  to  the  servant  as  on 
the  master's  credit  after  notice  :  as  in  the  case  of  a 
wine  merchant  suing  the  master  for  the  price  of  wine 
supplied  to  a  discharged  butler  after  notice  of  such 
discharge  (r). 

Where  (s),  however,  the  defendant  had  been  in  the 
habit  of  dealing  with  the  plaintiff  for  beer  on  credit, 
but  once,  when  he  paid  the  bill,  told  the  man  who 
brought  the  beer  that  he  would  run  up  no  more  bills 
with  the  plaintifP,  but  would  pay  for  the  beer  as  it  came 
in,  and  afterwards  gave  his  servant  money  to  pay  for 
the  beer,  but  the  servant  embezzled  it,  the  defendant 
was  held  liable,  as  he  did  not  show  that  the  plaintiff 
[*305j  himself  had  notice  of  this  change  *in  the  mode 
of  dealing;  and  Lord  Eldon  said,  that  unless  he  had, 
it  must  be  taken  that  the  plaintiff  understood  that  the 
dealings  between  him  and  the  defendant  continued  in  the 
usual  way. 

And  it  is  clear  that  mere  notice  to  the  servant  him- 


(p)  Paley  on  Ag.  165;  Pearee  v.  Rogers,  3  Esp.  214.  See,  how- 
ever, Mimell  v.  Sampayo,  1  C.  &  P.  255,  ante,  p.  295,  where  Littlep 
dale,  J. ,  thought  that  if  the  master  use  the  articles,  he  ought  to 
jiscertain  that  his  credit  is  not  pledged;  but  the  jury  thought 
that  the  tradesman  ought  to  ascertain  that  the  servant  had 
authority  to  pledge  his  master's  credit.  And  see  Hiseox  v.  Qreen- 
ivood,  4  Esp.  174,  ante,  301;  Pauling  v.  London  and  North  Western 
Mailway  Company,  8  Exc.  867;  Smith  v.  Hull  Glass  Company,  11 
C.  B.  897. 

Chappell  V.  Bray,  30  L.  J.,  Exc.  24. 


(r)  Duke  of  Devonshire  v.  Laforest,  M.  E.,  Feb.  23,  1854. 
(s)  Gratland  v.  Freeman,  3  Esp.  85. 
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self,  who  had  general  authority  to  make  contracts  in  Mere  revoca- 
his  master's  name,  would   not  exonerate   the  master  tion  of  ser- 
from  liability  upon  contracts  made  by  the  servant  after  '^^^'s       . 
his  discharge  (.).      ^  »Sr^' 

ihas,  in  a  case  (m)  where  a  servant  had  power  to ^ 

draw  bills  of  exchange  in  his  master's  name,  and  after-  Harrison. 
wards  was  turned  out  of  the  service,  Holt,  C.  J.,  said, 
"If  he  draw  a  bill  in  so  little  time  after  that  the  world 
cannot  take  notice  of  his  being  out  of  service,  or  if  he 
were  a  long  time  out  of  his  service,  but  that  kept  so 
secret  that  the  world  cannot  take  notice  of  it,  the  bill 
in  those  cases  shall  bind  the  master." 

The  case  of  Monk  v.  Clayton  {x),  "  where  the  act  of  a  jifo„jy_  cuv- 
servant,  though  out  of  place,  bound  his  master  by  rea-  ton. 
son  of  the  former  credit  given  him  by  his  master's  ser- 
vice, the  other  not  knowing  that  he  was  discharged," 
is  one  of  a  similar  kind. 

The  master's  death  operates  as  a  revocation  of  the  Death  of 
servant's   authority  to   pledge   his   credit;    after   that  master, 
event,  therefore,  the  master's  representatives  would  not 
be  bound  by  the  servant's  contracts  {y). 

Lapse  of  time,  also,  would,  it  is  conceived,  in  many  Lapse  of 
cases  raise  a  presumption  that  the  servant's  authority  time. 
to  pledge  .his  master's  credit  was  terminated  (z). 

*In  Cases  or  Tort — Ckiminalitee.       [*306] 

A  master  is  not,  generally  speaking,  criminally  re-  Master  is  not 
sponsible  for  the  acts  of  his  servants,  unless  he  ex-  i°  general  xe- 
pressly  command  or  personally  co-operate  in  them.    In  CTiminaliter 
criminal  cases  they  must  each  answer  for  their  own  for  the  acts ' 
acts,  and  stand  or  fall   by  their  own   behaviour  (a),  of  hisser- 
vant : 

{t)  Trueman  v.  Loder,  11  A.  &  E.  589;  Aste  v.  Montague,  1 
Post.  &  F.  264.  See  Tassell  v.  Cooper,  9  C.  B.  509,  where  the 
question  arose  whether  a  farm  bailiff,  who  had  orders  to  deal  no 
more  with  his  master's  property,  was  justified  in  receiving  mo- 
ney for  wheat  sold  previously. 

(u)  v.  Harrison,  12  Mod.  346 ;  and  see  Newsome  v.  Coles,  2 

Camp.  617,  where,  after  a  dissolution  of  partnership,  and  notice 
of  it  published  in  the  London  Gazette,  and  sent  round  to  all  the 
customers  of  the  firm,  the  retiring  partners  were  held  not  liable 
to  pay  bills  drawn  or  accepted  by  the  remaining  partner  in  the 
name  of  the  old  firm. 

(x)  Cited  by  the  Court  in  Mckean  v.  BroAan,  10  Mod.  110. 

iy)  See  Blades  v.  Free,  9  B.  &  C.  167. 

(4  V.  Harrison,  12  Mod.  346. 

(a)  B.  V.  Huggina,  2  Str.  882;  2  Lord  Eaym.  1574;  Paley  on 
Ag.  303;  Story  on  Ag.  s.  452;  Smith's  Merc.  Law,  139.  So  a 
sherifi'  is  not  liable  criminaliter,  though  he  is  civUiter,  for  the  act 
of  his  bailiff,  LaycocJc's  case,  Latch,  187;  Sanderson  v.  Baker,  3 
Wils.  310,  316;   Woodgate  v.  Knatchbull,  2  T.  E.  148;  Stawway  q. 
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And  where  one  employs  another  to  do  a  thing,  and  there 
are  several  ways  of  doing  it,  one  criminal  and  another 
innocent,  and  he  does  it  in  a  criminal. manner,  the  em- 
ployer is  not  responsible  (b). 
except  where      But  where  one  man  expressly  orders  another  to  do 
he  expressly  an  illegal  act,  it  is  clear  that  the  employer  at  least  is 
orders  an        accountable  for  that  act  (c).     Whether  or  not  the  per- 
1  ega  act.      ^^^  employed  is  also  criminally  responsible  must  de- 
pend upon  circumstances  (d). 
WUson  V.  It  has  been  held  (e),  that  if  the  keeper  of  a  place  of 

Stewart.  public  resort  leaves  his  premises  in  the  management  of 

a  servant,  and  prostitutes  are  suffered  to  meet  together 
and  remain  in  the  house  contrary  to  2  &  3  Vict.  c. 
47,  s.  44,  the  mere  relation  of  master  and  servant 
[*307]  neither  makes  nor  *prevents  the  latter  from  be- 
ing an  aider  and  abettor  in  the  offence:  and  if  the  ser- 
vant in  knowingly  suffering  the  prostitutes  to  meet  to- 
gether and  remain  is  carrying  out  his  master's  orders, 
the  master  is  guilty  as  principal  and  the  servant  as 
aiding  and  abetting,  and  the  latter  may  be  convicted 
under  11  &  12  Vict.  c.  43,  s.  5. 

If  a  man  employs  an  innocent  agent  (/)  for  the  pur- 

t.  V.  Perry,  2  B.  &  P.  157;  Feehell  v.  Layton,  2  T.  E.  512,  712; 
Brown  v.  Compton,  8  T.  E.  424;  Sturmy  q.  t.  v.  Sheriff  of  Middle- 
sex, 11  East,  25;  or  his  bailiff's  follower,  Gregory  v.  CottereU,  25 
L.  J.,  Q.  B.  33;  5  E.  &  B.  571;  see  Boulton  v.  Reynolds,  29  L.  J., 
Q.  B.  11.  So  the  highbailifif  of  a  county  court  is  liable  for  the 
wrongful  act  of  a  person  employed  by  one  of  his  subbailiflfs  to 
whom  a  warrant  is  delivered  for  execution;  Burton  v.  Le  Gras, 
34  L.  J.,  Q.  B.  91. 

(6)  See  Peachy  v.  Bowland,  13  C.  B.  182;  20  L.  T.  208.  See 
also  per  Lord  Wensleydale  in  Cooper  v.  Slade,  post,  p.  311. 

(e)  Fost.  125.  Upon  this  principle  it  was  held  that  the  con- 
viction of  a  servant  for  using  water,  unappealed  against,  was 
evidence  against  his  master  that  he  had  no  right  to  use  it  so, 
Eaton  V  Swansea  Waterworks,  17  Q.  B.  267. 

(d)  See  a  curious  case  of  B.  v.  Woodburn  and  Coke,  17  How.  St. 
Tr.  54,  where  "W.,  a  hired  labourer,  and  C,  hia  master,  were 
tried,  condemned,  and  executed  under  the  Coventry  Act  (22  & 
23  Car.  2,  c.  1)  for  slitting  a  man's  nose. 

(c)  Wilson  V.  StewaH,  32  L.  J.,  M.  C.  198;  3  Best  &  S.  913. 
See  also  Howells  v.  Wynne,  32  L.  J.,  M.  C.  241;  where,  it  was  held 
that  a  charter-master  might  be  convicted  of  aiding  and  abetting 
a  banksman  to  violate  rules  made  under  the  act  for  inspection  of 
coal-mines,  23  &  24  Vict.  c.  151,  s.  11.  See  now  35  &  36  Vict.  c. 
76,  s.  52,  post.  Appendix. 

(/)  An  agent,  or  servant,  concurring  in  a  crime  for  the  pur- 
pose of  aiding  in  the  detection  of  his  employer,  is  looked  upon 
as  an  innocent  agent,  R.  v.  Bannen,  1  C.  &  K.  295;  2  Mood.  C.  C. 
309.  The  distinction  between  an  innocent  and  a  guilty  agent  is 
now  practically  unimportant  in  punishing  the  principal,  since  an 
accessory  before  the  fact  may  now  be  indicted,  tried,  convicted 
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pose  of  committing  any  crime,  the   employer  is  the  Employer  of 
principal  offender,  and  liable  to  be  indicted  and  pun-  an  innocent 
ished  as  such,  although  he  be  absent  when  the  crime  is  agent  is  prin- 
aetually  committed.     This  principle  is  constantly  acted  absent 
upon  in  the  administration  of  criminal  law.     But  it 
may  be  convenient  to  mention  a  few  cases  illustrative 
of  it. 

The  prisoner,  who  was  a  wet  nurse  in  a  family,  and  Murder. 
had  put  her  own  child  out  to  nurse,  gave  S.  the  person  b.  v  Michael. 
in  charge  of  it,  a  bottle  of  laudanum,  with  directions 
to  give  it  to  the  child,  saying  it  was  medicine  and 
would  do  the  child  good;  but  S.  said  the  child  was  well 
and  did  not  want  medicine,  and  put  the  bottle  on  the 
mantelpiece  without  opening  it.  A  few  days  after- 
wards, whilst  S.  was  out,  one  of  her  children  got  hold 
of  the  bottle  and  gave  some  to  the  child,  who  died  in 
consequence:  it  was  held  by  the  judges  that  the  admin- 
istering the  poison  by  S.'s  child  was.  Under  the  circum- 
stances, as  much  in  point  of  law  an  administering  by 
the  prisoner  as  if  she  had  actually  administered  it  with 
her  own  hand.  They,  therefore,  held  that  she  was 
rightly  convicted  of  murder  {g). 

So,  where  the  prisoner  [h)  gave  a  forged  note  to  a  boy  Forgery. 
*(who  did  not  know  that  it  was  forged),  and  di-  [*308]  b.  v.  Giles. 
rected  him  to  pay  it  away  at  N.  's  shop  for  goods.  The  boy 
did  so,  paid  the  note  to  N  and  brought  back  the  goods 
and  change  to  the  prisoner.  This  was  held  by  the 
twelve  judges  t(5  be  an  uttering  of  the  forged  note  by 
the  prisoner  to  N. 

Again,  where' two  dock  porters  stole  a  quantity  of  mo-  Receiving 
lasses,  and  by  direction  of  H.,  a  dealer  in  that  article,  stolen  goods, 
took  it  to  his  warehouse  and  left  it  with  M.,  who  was  b.  v.  Parr. 
H.'s  servant,  and  who  knew  it  to  be  stolen:  it  was  held 
that  both  the  dealer  and  his  servant  might  be  convicted 
of  receiving  stolen  goods,  although  the  dealer  was  ab- 
sent at  the  time  the  molasses  was  left  at  his  warehouse, 
but  it  was  clear  that  shortly  after  he  came  home  he 
was  aware  of  the  molasses  having  been  left,  and  there 

and  punished  in  all  respects  as  if  he  were  a  principal,  24  &  2.5 
Vict.  c.  94,  s.  1,  and  see  sect.  6. 

{g)  B.  V.  Michael,  9  C.  &  P.  356;  2  Mood.  C.  C.  120.     And  see 

B.  r.  Wilson,  26  L.  J.,  M.  C.  18  ;  1  Dears.  &  B.  C.  C.  127,  caus- 
ing poison  to  be  taken  with  intent  to  procure  abortion. 

(h)  B.  v.  Giles,  1  Mood.  C.  C.  166;  and  see  E.  v.  Palmer,  1  New 
Eep.  96;  2  Leach,  978;  B.  v.  BHmc,  4  East,  164;  B.  v.  Mazeau,  9 

C.  &  P.  696  ;  B.  v.  aiffiyrd,  2  C.  &  K.  202.  And  see  24  &  25 
Vict.  c.  98,  s.  45  (forgery),  as  to  criminal  possession  of  any  mat- 
ter which  is  in  actual  custody  of  another ;  also  24  &  25  Vict.  c. 
99,  s.  1  (coinage  offences). 
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was  strong  ground  for  supposing  that  he  then  knew 

that  it  had  been  stolen  (i). 

Obtaining  So,  in  a  case  (fc)  where  B.  was  one  of  the  many  per- 

money  by       sons  employed  by  a  company,  whose  wages  were  paid 

false  preten-  weekly  at  a  pay -table  by  the  treasurer  of  the  company. 

p^^    R  /  7      ^^  °^®  occasion  when  B.'s  wages  were  due,  the  pris- 

V-  Jiittc/ier.  ^^^^  promised  a  boy  a  penny  if  he  would  go  and  get 

B.'s  money.     The  boy  innocently  went  to  the  pay-table, 

and  said  to  the  treasurer,  "I  am  come  for  B.'s  money," 

and  B.'s  wages  were  given  him.      He  took  the  money 

to  the  prisoner,  who  was  waiting  outside,  and  gave  him 

the  penny:  it  was  held  that  the  prisoner  might  have 

been  convicted  on  a  count  charging  him  with  obtaining 

B.'s  money  from  the  treasurer  by  falsely  pretending  to 

the  treasurer  (as  he  did  by  means  of  the  boy)  that  the 

boy  had  authority  from  B.  to  receive  his  wages. 

Accessory  Upon  similar  principles,  a  person  who  employed  an- 

after  the         other  to  harbour  poachers,  who  were  indicted  for  mali- 

fact,  by  an     ciously  shooting    at   a   keeper,  was   convicted   as   an 

^ByJarvis     C*^^^]  accessory  *after  the  fact,  though  he  himself  did 

no  act  of  relieving  them  (Z). 
Stealing  coal       Again,  where  (m)  the  lessee  of  a  coal-mine  had,  from 
by  hands  of    the  shaft  opened  to  work  it,  carried  on  extensive  work- 
servants,         ings  of  coal,  and  by  means  of  these  workings  had  got- 
^.  V.  Bleas-    ^g^  ^.q^^  belonging  to  about  forty  different  proprietors, 
without  their  sanction  or  knowledge,  and  hadjhus  un- 
lawfully possessed  himself   of    10,000Z.   worth  of  the 
coal  of  other  persons  (the  evidence  extended  to  the  get- 
ting of  coal  continuously  during  a  period  of  upwards 
of  four  years,  and  to  operations  conducted  by  different 
underlookers  and  by  many  different  workmen) ;  but  it 
did  not  appear  that  the  lessee  had  himself  personally 
touched  or  removed  any  of  the  coal  ;  he  was  neverthe- 
less convicted  of  stealing  it  (n)  :     Erie,  J.,  observing, 
"  The  prisoner  did  not  by  his  own  hand  pick  or  remove 
the  coal ;  but  if  a  man  does,  by  means  of  an  innocent 
agent,  an  act  which  amounts  to  a  felony,  the  employer 

(f)  S.  V.  Parr,  2  Mood.  &  Eob.  ,346. 

(fc)  B.  v.  Butcher,  28  L.  J.,  M.  C.  14;  1  Bell  Cr.  C.  6. 

h)  S.  V.  Jarvis,  2  Mood.  &  Rob.  40. 

(m)  B.  V.  Bileagdale,  2  C.  &  K.  765  ;  see  Mitchell  v.  Brown,  28 
L.  J.,  M.  C.  53  ;  1  E.  &  E.  267,  where  it  was  held  that  the  owner 
of  a  vessel  might  be  convicted  of  throwing  rubbish,  &c.,  into  a 
navigable  river  contrary  to  a  statute,  though  not  on  board  when 
it  was  done ;  see  also  Searle  v.  Beynolds.  7  Best  &  S.  704  ;  Barnes 
v.  Akroyd,  41  L.  J.,  M.  C.  110 ;  L.  R.,  7  Q.  B.  704. 

{n)  Under  7  &  8  Geo.  4,  c.  29,  s  37.  A  mine  owner  who  has 
reason  to  suspect  this  may  obtain  an  order  for  an  inspection  from, 
I  the  Court  of  Chancery  ;  Bennett  v.  Whiteliouse,  29  L.  J.,  Ch.  326. 
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and  not  the  innocent  agent  is  the  person  accountable 
for  that  act." 

But  where  a  master  was  engaged  in  making  fireworks  Master  not 
illegally  (i.  e.  contrary  to  statute  9  &  10  Will.  3,  c.  7,  s.  responsible 
1),  some  of  which,  in  his  absence,  by  an  intervening  ^^^^  ^°" 
negligent  act  of  his  servant,  exploded,   and  a  rocket  neelieence 
flew  across  the  street,  set  fire  to  a  house,  and  burnt  one  added  to  his 
of  the  inmates  to  death;  it  was  held  that  the  master  caused  death, 
could  not  be  convicted  of  manslaughter,  as  it  was  the 
superadded  negligence  of  some  one  else  that  caused  the 
death  (o). 

If  the  servant  be  not  an  innocent  agent,  he  would.  Servant,  tra- 
in law,  be  regarded  as  the  principal  offender,  and  his  less  innocent, 
master,  *if  absent  when  the  crime  was  commit-  r*3101  ^^  pnncipal, 
ted,  would  be  considered  an  accessory  before  the  fact  (p).  accessory 
Though  this  distinction  now  is  practically  unimportant  before  the 
in  punishing  the  master  (g).  fact. 

There,  are,  moreover,  many  cases  in  which  the  act  of  Exceptions 
the  servant,  having  been  within  the  usual  scope  of  his  m  eases  of 
employment,  has  been  considered  to  have  been  done  by  implied 
the  implied  command  of  the  master,  and  he  has  been  °™^^^  °^ 
held  criminally  responsible  for  it,  although  he  may,  in 
the  particular  instance,  have  been  perfectly  ignorant 
of  the  doing  it.     Thus,  incase  of  libel   (r),  previously  Cases  of  libel, 
to  the  statute  6  &  7  Vict.  c.  96,  the  publishers  and  pro- 
prietors of  newspapers  and  other  publications  were  fre- 
quently held  liable  to  criminal  informations  for  libels 
published  by  their  servants  in  the  usual  course  of  their 
employment,  although  such  publishers  and  proprietors 
personally  had  nothing  to  do  with  the  publication  of 
the  libels  (s). 

To  remedy  this  state  of  the  law,  the  statute  6  &  7  6  &  7  Vict. 
Vict.  c.  96  provided—  c.  96,  s.  7. 

Sect.  7.  "That  whensoever. upon  the  trial  of  any  in- 
dictment or  information  for  the  publication  of  a  libel 

(o)  B.  V.  Bennett,  28  L.  J.,  M.  C.  27  ;  1  Bell  Cr.  C.  1. 

[p)  B.  v.  Williams,  1  C.  &  K.  589.  A  person  abroad  may,  by 
the  employment  as  well  of  a  conscious  as  of  an  unconscious  agent, 
render  himself  amenable  to  the  law  of  England  when  he  comes 
within  the  jurisdiction  of  our  Courts  ;  per  Lord  Campbell  in  B. 
v.  Garret,  23  L.  J.,  M.  C.  23 ;  1  Dears.  C.  C.  241. 

iq)  Supra,  p.  307,  note  (/). 

(r)  As  to  the  liability  of  a  man  to  indictment  for  a  libel  which 
he  caused  to  be  published,  see  B.  v.  Cooper,  8  Q.  B.  533;  see  also 
Parkesv.  Prescott,  38  L.  J.,  Exc.  105. 

(s)  B.  v.  Almon,  5  Burr.  2686  ;  B.  v.  Walter,  3  Esp.  21  ;  B.  v. 
Guieh,  M.  &  M.  433,  438 ;  see  May's  Const.  Hist.  vol.  2,  107.  As 
to  the  liability  of  the  editor  to  indemnify  the  proprietor  when 
fined  for  the  publication  of  a  libel,  see  Colbum  v.  Patmore,  1  Cr. 
M.  &  E.  73. 
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under  the  plea  of  not  guilty  evidence  shall  have  been 
given  which  shall  establish  a  presumptive  case  of  pub- 
lication against  the  defendant  by  the  act  of  any  other 
person  by  his  authority,  it  shall  be  competent  to  such 
defendant  to  prove  that  such  publication  was  made 
without  his  authority,  consent,  or  knowledge,  and  that 
the  said  publication  did  not  arise  from  want  of  due  care 
or  caution  on  his  part." 
B.  V.  HoJr  Since  the  passing  of  this  statute,   it  has  been  held 

Irook.  that  the  general  authority  given  to  an  editor  of  a  news- 

[*311J  paper  *to  use  his  discretion  in  the  insertion  of 
articles,  is  not  of  itself  sufficient  to  make  proprietors 
criminally  responsible  for  libellous  articles  inserted  by 
the  editor  without  their  knowledge,  and  without  any 
specific  authority  or  consent  from  them  (t). 
Action  ibr  Again,  in  the  following  case,  a  man  was  held  liable 

penalties.        to  an  action  for  penalties,  through  the  act  of  one  who 

was  considered  his  agent  (m). 
Cooper  v.      '       An  election  was  about  to  take  place  at  C. ;  S.  was 
Slade.  one  of  the  candidates,  and  in  his  committee-room  the 

question  was  discussed  whether  paying  the  expenses  of 
bringing  up  out- voters  was  legal.  S.,  after  referring 
to  a  law-book,  said  it  was,  but  limited  it  to  the  payment 
of  expenses  out  of  pocket.  A  circular  had  been  previ- 
ously prepared  and  printed,  requesting  out-voters  to 
come  up  and  vote  for  S.  Upon  8.  making  this  declara- 
tion of  his  opinion,  a  clerk  to  ah  agent  of  S.  (without 
any  express  direction  fromi  S.  or  from  the  agent)  <wrote 
at  the  bottom  of  each  circular,  "  your  railway  expenses 
will  be  paid."  A  voter  who  resided  at  H.,  received  one 
of  the  circulars  with  this  added  note ;  he  came  to  C 
and  voted  for  S.,  and  afterwards  received  8s.,  the  ex- 
penses to  which  he  had  bond  fide  been  put  by  his 
journey.  It  was  held  by  the  House  of  Lords,  that  the 
words  added  to  the  circular  must  be  treated  as  written 
by  authority  of  S.,  and  that  he  was,  therefore,  liable  to 
the  penalties  attached  to  bribery  under  the  Corrupt 
Practices  Prevention  Act,  1854  (u).  In  giving  judg- 
ment. Lord  Wensleydale  said, 

"  I  take  the  law  to  be  clear,  that  a  man  cannot  be 
guilty  by  his  agent  of  an  illegal  act  and  be  held  re- 
sponsible for  that  act,  unless  he  has  given  the  agent 
authority,  express  or  implied,  to  do  that  illegal  act.     I 

(«)  B.  V.  Holbrook,  47  L.  J.,  C.  L.  35  ;  3  Q.  B.  Div.  60  ;  and  S. 
,      C.  after  second  trial,  48  L.  J.,  C.  L.  113 ;  4  Q.  B.  D.  42. 
(u)  Cooper  v.  Slade,  6  Ho.  Lords  Cas.  793. 
(v)  17  &  18  Vict.  c.  102..    See  now  46  &  47  Vict.  c.  51,  s.  7, 
and  sects.  17,  21,  and  22,  as  to  illegal  employment  at  elections. 
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know,  that  the  law  of  agency  in  such  cases  has  been 
much  extended  by  committees  of  the  House  of  Com 
mons,  but  I  take  it  to  be  a  clear  proposition  of  law, 
that  if  a  man  employs  an  agent  for  a  perfectly  legal 
purpose,  and  *that  agent  does  an  illegal  act,  [*312] 
that  act  does  not  affect  the  principal  unless  a  great  deal 
more  is  shown ;  unless  it  is  shown  that  the  principal 
directed  the  agent  so  to  act,  or  really  meant  he  should 
so  act  or  afterwards  ratified  the  illegal  act,  or  that  he 
appointed  one  to  be  his  agent  to  do  both  legal  and 
illegal  acts,  to  do  everything  in  short  which  he  might 
think  proper  to  support  the  interests  of  the  candidate. 
If  the  candidate  gives  his  agent  such  a  general  author- 
ity, and  the  agent  is  guilty  of  bribery,  the  candidate  is 
no  doubt  responsible  for  it.  I  know  that  there  is  a 
very  great  difference  in  parliamentary  practice  upon 
this  subject,  but  I  conceive  that  the  rule  of  law  is  as  I 
have  laid  it  down,  that  no  man  who  is  an  agent  for  a 
legal  purpose  can  make  the  principal  responsible  for  an 
illegal  act,  unless  the  principal  has  in  some  way,  directly 
or  indirectly,  authorized  it,  as  I  have  explained." 

So,  also,  masters  have  been  frequently  held  liable  to  informations 
informations  for  penalties  incurred  by  the  breach  of  for  penalties, 
some  statutory  regulations  by  persons  in  their  employ, 
although  the  masters  themselves  may  have  been  per- 
fectly ignorant  that  in  the  particular  instance  any 
breach  of  the  law  has  been  committed.  These  informa- 
tions, it  is  true,  do,  in  strictness,  partake  more  of  the 
nature  of  civil  proceedings  to  recover  tBat  which  is  a 
debt  to  the  crown,  than  of  a  criminal  proceeding  («), 
but  still  they  are  penal  proceedings,  and  it  is  conceived, 

{x)  See  per  Bayley,  B.,  in  Attorney-General  v.  Siddon,  1  Cr.  & 
J.  226  ;  and  see  Atcheson  v.  Everiit,  Cowp.  391,  that  penal  actions 
are  civil  suits  ;  and  Attorney-General  v.  Bowman,  2  B.  &  P.  352, 
tliat  witnesses  to  character  are  not  admissible.  Previous  to  17  & 
18  Vict.  c.  122,  s.  15,  which  is  now  repealed,  it  was  doubted 
whether  the  defendant,  in  informations  for  penalties,  was  admis- 
sible as  a  witness  under  14  &  15  Vict.  c.  99,  Attorney-General  v. 
Badloff,  10  Exc.  84 ;  see  Taylor  on  Evidence,  s.  1225.  He  was 
not  admissible  in  informations  under  the  Game  Act,  Caitell  v. 
Jreson,  27  L.  J.,  M.  C.  107;  nor  under  the  Beer  Act,  Parker  y. 
Green,  31  L.  J.,  M.  C.  133  ;  2  Best  &  S.  299  ;  see  Legg  v.  Pardoe, 
9  C.  B.,  N.  S.  289 ;  see  also  Attorney-General  v.  Le  Merchant,  2  T. 
E.  201 ;  Unmn  v.  Leaper,  1  M.  &  G.  752,  where  Bosanquet,  J., 
says;  "It  has  been  decided  to  be  an  offence  to  compromise  a  penal 
action  which  had  not  actually  been  brought.  See  now  28  &  29 
Vict.  c.  104,  ss.  33  and  34,  which  enacts  that  proceedings  on  the 
revenue  side  of  the  Court  shall  not  be  deemed  criminal  proceed- 
ings within  the  meaning  of  the  Evidence  Acts,  14  &  15  Vict.  c. 
99,  and  the  Evidence  Amendment  Act,  1853,  16  &  17  Vict.  c.  83. 
See  Attorney-General  v.  iBradlaugh,  4  L.  J.,  C.  L.  205." 
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therefore,  that  they  may  be  properly  mentioned  in  this 
place.  Perhaps  the  most  familiar  instances  of  the 
master's  liability  to  this  kind  of  proceeding  are  to  be 
found  in  cases  of  informations  for  breach  of  the  revenue 
laws,  in  which  cases,  if  a  master  were  not  held  respon- 
sible for  the  acts  of  his  servants,  the  revenue  laws 
[*313]  *might,  as  was  once  (y)  observed  by  Pollock,  0. 
B.,  "'be  evaded  with  the  utmost  facility  and  impunity, 
and  they  would  be  reduced  to  a  mere  dead  letter  "  (z). 
Anon.  Dyer.  ^^  ^^  °^^  '^^^^  ™  Dyer  (a),  it  appeared  that  the 
deputy  of  a  customer ,  in  a  creek  of  a  port  (in  which 
case  a  deputy  was  to  be  made  by  the  statute  of  the  first 
year  of  Q.  Eliz.  c.  12  [c.  11,  s.  8]),  falsely  concealed 
the  custom  of  a  merchant,  and  the  customer  himself, 
ignorant  of  this,  certified  by  his  oath  the  customs  of 
the  port  into  the  exchequer,   according   to  the  false 

(y)  Attorney-General  v.  Allen,  Exc.  Mich.  Term,  1850.  This 
criminal  liability  of  a  master  for  the  acts  of  his  servant  in  violat- 
ing the  revenue  laws,  received  a  forcible  illustration  in  the  in- 
formation (understood  to  amount  to  120  or  upwards)  filed  against 
the  London  Dock  Company  and  the  St.  Katherine's  Dock  Com- 
pany ;  the  alleged  severity  of  which  proceeding  produced  a  large 
meeting  of  influential  merchants,  &c.,  in  the  City  of  London,  in 
December,  1851,  at  which  a  series  of  articles  (as  they  were  term- 
ed) were  agreed  upon,  as  the  foundation  of  a  proposed  alteration 
in  the  law  of  customs.  One  of  these  articles,  7,  was  follows : 
"Merchants,  shipowners,  and  others,  should  not  be  made  respon- 
sible for' the  crimes  or  offences  of  their  servants  or  crews,  except 
where  guilty  knowledge,  or  the  most  culpable  negligence,  is 
clearly  traced  home  to  them."  In  December,  1852,  a  deputation 
from  the  Committee  of  London  Merchants  for  Eeform  of  Board  of 
Customs  waited  on  Lord  Derby  (then  Prime  Minister),  with  a 
memorial  containing  a  series  of  resolutions,  one  of  which  (No.  10) 
was  the  same  as  article  7,  above  mentioned.  And  in  the  follow- 
ing yeir,  by  the  Customs  Consolidation  Act,  1853,  16  &  17  Vict, 
c.  107,  s.  213,  power  vras  given  to  the  Commissioners  of  Customs 
to  waive  the  forfeiture  of  ships  or  boats  having  prohibited  goods 
on  board,  if  satisfied  that  they  were  on  board  without  the  knowl- 
edge or  privity  of  the  owner  or  master  of  such  ship  or  boat,  and 
without  any  wilful  neglect,  or  want  of  reasonable  care,  on  their 
parts.  Similar  power  was  given  by  The  Supplemental  Customs 
Consolidation  Act,  1855,  18  &  19  Vict.  c.  96,  s.  26.  But  those 
Acts  were  repealed  by  39  &  40  Vict.  c.  36,  s.  28.     See  sect.  209. 

(a:)  By  28  &  29  Vict.  c.  66,  s.  12,  a  maltster  was  expressly 
subjected  a  penalty  of  WOl.  for  any  omission,  ne^glect  or  refusal 
to  do  anything  by  that  act  required  to  be  done,  or  for  doing  any 
act  prohibited  to  be  done  by  any  maltster  or  Ms  workman  or  ser- 
vant. That  act  was  repealed  by  43  &  44  Vict.  c.  20,  which  im- 
posed a  duty  on  beer.  But  by  sect.  31,  "  If  any  person  by  him- 
self or  any  person  in  his  employ  obstructs,  hinders,  or  molests  an 
officer  of  Inland  Revenue  in  the  execution  of  his  duty,  or  any 
person  acting  in  the  aid  of  such  officer,  he  shall  incur  a  fine  of 
1001." 
(a)  Anon.,  Dyer,  238  h. 
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information  of  his  deputy,  and  judgment  was  given  for 
the  Queen  against  the  customer,  who  was  held  liable 
for  the  forfeiture  of  the  treble  value  of  the  merchan- 
dize so  customed,  and  to  be  fined  and  ransomed  accord- 
ing to  the  statute  3  Hen.  6,  c.  3.  And  in  Lane  v.  Cot-  x,ane^ 
ton  ip),  Holt,  C.  J.,  after  citing  the  above  case  *in  [*314]  Cotton. 
Dyer,  said,  "  And  what  is  the  reason  thereof ,  but  because 
the  principal  shall  answer  for  his  deputy." 

Again,  where  (c)  an  excise  officer  discovered  on  the  ^.ttomey-Oen- 
defendant's  premises  a  quantity  of  tobacco,  for  which  eralv.Siddon. 
he  requested  to  see  the  permit,  and  the  defendant's  ser- 
vant said  he  had  one,  when  in  fact  there  was  none,  and 
ultimately  produced  a  permit  for  the  removal  of  differ- 
ent tobacco,  and  dated  after  the  discovery  by  the  offi- 
cer, the  defendant  was  held  liable  to  an  information 
for  penalties  for  harbouring  and  concealing  tobacco 
without  paying  duty,  although  at  the  time  of  the  dis- 
covery he  was  from  home,  and  had  been  absent  for 
some  time  previously.  In  giving  judgment,  Bayley, 
B.,  said, — 

"  This  is  a  case  in  which,  to  my  mind,  the  act  of  the 
servant  is  to  be  considered  as  being  an  act  done  in  the 
the  master's  business,  and  within  the  scope  of  the  au- 
thority probably  given  by  the  master  to  the  servant. 

"  This  is  not  the  ordinary  case  of  a  servant  selling 
in  his  master's  shop  the  articles  in  which  the  master 
deals,  in  which  it  is  quite  clear  that  he  is  acting  within 
the  ordinary  scope  of  the  authority  which  he  has 
received  from  his  master,  and  therefore  that  the  act  of 
the  servant  in  making  the  sale  is  the  master's  act ; 
upon  which  principle  all  the  cases  of  libel  have  gone  (d). 

"  Neither  is  this  the  case  of  an  act  done  by  a  servant 
in  the  manufacture  of  articles  which  the  master  is  him- 
self to  manufacture.  There  the  servant  is  merely  act- 
ing in  the  business  of  the  master,  and  within  the  scope 
of  the  authority  which  he  actually  receives  from  his 
master.  The  authority  which  he  receives  from  his 
master  is  an  authority  to  make  and  manufacture,  and 
the  master  is  responsible  for  his  conduct,  primQ,  facie, 
as  to  the  means  he  adopts  in  making  and  manufactur- 
ing.   ^ 

"  But  this  is  a  case  certainly  of  a  different  descrip- 
tion, and  I  agree  with  the  distinction  that  was  taken 

O))  12  Mod.  489. 

(c)  Attorney-General  v  Siddon,  1  Cr.  &  J.  220  ;  1  Tyr.  41 ;  and 
see  Aitorney-Oeneral  v.  Biddle,  2  Cr.  &  J.  493. 

{g)  B.  V.  Almon,  5  Burr.  2686  ;  B.  v.  Chitch,  M.  &  M.  433  ante, 
p.  310. 
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Attorney-Gen-  when  ifc  was  argued,  that  this  does  not  fall  within  the 
eral\.Siddon.  ordinary  range  of  the  case  of  a  servant's  act  being  the 
master's  act.  But  in  order  to  form  a  judgment  whether 
this  is  the  master's  act  or  not,  and'  within  the  scope  of 
the  authority  which  ought  to  be  considered  as  given  by 
the  master  to  the  servant,  you  must  look  at  the  nature 
of  the  act,  and  see  with  what  view  that  act  was  done, 
and  the  participation  which  the  master  had  in  anything 
to  which  that  act  referred. 

"  This  is  the  case  of  a  servant  of  a  fraudulent  mas- 
ter endeavoring  by  his  own  act  to  coiiceal  his  master's 
fraud,  and  to  prevent  the  consequences  which  would 
otherwise  fall  upon  the  master  in  respect  of  that 
[*315]  fraud.  *From  the  nature  of  the  service  in 
which  the  party  is  employed,  and  from  the  conduct  of 
the  master  in  his  fraud,  you  may  infer  whether  or  no 
the  servant  had  prima /acje  an  authority  from  the  mas- 
ter ;  not  perhaps  specifically  for  the  doing  of  this  spe- 
cific act,  but  for  the  purpose  of  doing  that  which,  in 
the  exercise  of  his  discretion  upon  a  moment  of  embar- 
rassment, which  the  possession  of  an  improper  article 
might  naturally  create,  the  servant  should  think  and 
deem  to  be  best." 

The  learned  baron  then  went  through  the  facts  of  the 
case,  which,  in  his  opinion,  formed  prima  facie  evi- 
dence to  show  that  the  act  of  the  servant  was  the  act 
of  the  master,  though,  said  he,  "The  master  was  cer- 
tainly at  liberty  to  have  produced  evidence  for  the  pur- 
pose of  rebutting  that  primO,  facie  case,  but,  in  the  ab- 
sence of  any  evidence  to  rebut  that  case,  it  was  rightly 
left  to  the  jury,  and  the  jury  were  bound  to  consider  it 
as  being  the  master's  act." 
E.  V.  Dixon.  So,  where  (e)  a  statute  (/)  for  regulating  the  making 
of  bread,  enacted,  that  if  any  of  the  loaves  authorized 
by  that  act  to  be  made,  should  have  in  them  any  alum, 
&c.,  "every  person  offending  therein"  should  be  liable 
to  certain  penalties:  it  was  held,  that  a  master  baker 
was  liable  to  an  indictment  for  supplying  loaves  contain- 

(e)  R.  v.  Dixon,  4  Camp.  12 ;  3  M.  &  S.  11 ;  and  see  B.  v. 
Bradley,  10  Mod.  156. 

(/)  36  Geo.  3,  c.  22  ,now  repealed,  24  &  25  Vict.  c.  101.  See 
6  &  7  Will.  4,  c.  37,  s.  8,  and  Core  v.  James,  41  L.  J.,  M.  C.  19; 
L.  R.,  7  Q.  E.  135 ;  see  also  sect.  7,  and  Robinson  v.  Clift,  45  L. 
J.,  M.  C.  109,  as  to  sending  out  bread  without  scales,  &c.  And 
see  Ridgway  v.  Ward,  Q.  B.,  M.  T.  1884.  Under  sect.  13,  the 
servant  may  be  compelled  to  recompense  the  master  who  has  in- 
curred penalties  through  the  default  of  the  servant.  Bidgwav  v. 
Ward  is  reported  54  L.  J.,  M.  C.  20 ;  14  Q.  B.  D.  110. 
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ing  lumps  of  crude  alum,  though  his  foreman  proved 
that  he  was  the  person  who  made  the  bread. 

And  where  a  statute  (g)  imposed  a  penalty  on  every  jj_  ^  Bean 
person  who  should  be  concerned  in  the  unshipping  of  any 
goods,  the  duties  for  which  had  not  been  paid,  it  was 
held  (h)  that  each  partner  (i)  of  a  firm,  whose  clerk  had 
been  guilty  of  a  fraud  by  altering  the  blue  book  at  the 
Custom-house  (in  which  the  amount  of  goods  was  en- 
tered *for  duty),  was  liable  to  the  penalty  in-  [*316] 
curred  through  the  act  of  their  clerk,  as  they  derived 
a  benefit  from  his  fraud,  and  produced  no  evidence  to 
rebut  the  prima  facie  evidence  of  knowledge  on  their 
part  which  arose  from  that  circumstance. 

So,  also,  a  guardian  of  the  poor  has  been  held  liable  j)a.^gg  y_ 
to  the  penalties  provided  by  4  &  5  Will.  4,  o.  76,  s.  77  Harvey. 
(which  prohibits  any  person  appointed  to  any  office 
concerned  in  the  administration  of  the  poor-laws  from 
supplying  for  his  own  profit  any  goods,  &c.,  ordered  to 
be  given  in  parochial  relief  to  any  person),  where  his 
son  and  partner  sold  an  iron  bedstead  delivered  by  the 
order  of  the  relieving  officer  at  the  house  of  a  pauper 
to  whom  it  was  lent  by  the  guardians,  without  any 
guilty  knowledge  on  the  part  of  the  guardian,  the  bed- 
stead having  been  supplied  by  his  partner  with  knowl- 
edge of  the  circumstances  in  the  ordinary  course  of  the 
partnership  business  (k). 

And  masters  have  frequently  been  convicted  and  held  Breactes  of 
liable  to  penalties  for  breaches  of  the  Licensing  Act  LicensiBg 
1872  (35  &  36  Vict.  c.  94),  committed  by  their  servants.  Act,  1872. 
Thus,  where  a  constable  in  uniform  and  on  duty  went  Mullens  v. 
to  the  house  of  a  licensed  person,  and  was  there  sup-  "''^^'^^■ 
plied  with  brandy  by  a  servant,  the  licensed  person  was 
held  liable  to  be  convicted,  although  he  was  not  present 
at  the  time,  nor  did  he  know  that  the  brandy  had  been 
supplied,  nor  had  he  given  any  express  authority  to 
the  servant  to  supply  it  {I). 

So,  a  licensed  person  has  been  held  liable  to  convic-  j^^clgate  v. 
tion  for  "suffering  gaming"  where,  after  she  had  gone  Haynes. 
to  bed  and  left  a  porter  in  charge,  gaming  was  carried 
on,  and  he  might  have  known  it,  as  it  was  unnecessary 

(g)  3  &  4  Will.  4,  c.  53.  s.  44. 

\h)  B.  V.  Dean,  12  M.  &  W.  39. 

(i)  It  would  have  been  otherwise  had  the  penalty  been  at- 
tached to  each  offence,  and  not  to  each  party  concerned,  ibid. ; 
and  see  iJ.  v.  Clerk,  Cowp.  610. 

(ifc)  Dames  v.  Harvey,  43  L.  J.,  M.  C.  121. 

[l)  MuUins  v.  Collins,  43  L.  J.,  M.  C.  67  ;  L.  R.,  9  Q.  B.  292. 
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to  prove  an  actual  knowledge  on  her  part  of  what  was 
going  on  (m). 

[*317]     *And  an  employer  has  been  held  liable  to 
penalties  for  breach  of  the  Truck  Act  by  his  bookkeeper 
paying  wages  otherwise  than  in  current  coin  of  the 
realm  (w). 
Pawn-  By  the  Pawnbrokers  Act,  1872   (o)    (which  imposes 

brokers'  penalties  on  pawnbrokers  in  certain  cases),  it  is  en- 

servants,         acted— 

Sect.  8.  "For  the  purposes  of  this  Act,  anything 
done  or  omitted  by  the  servant,  apprentice,  or  agent  of 
a  pawnbroker  in  the  course  of,  or  in  relation- to  the 
business  of  the  pawnbroker,  shall  be  deemed  to  be  done 
or  omitted  (as  the  case  may  be)  by  the  pawnbroker; 
and  anything  by  this  Act  authorized  to  be  done  by  a 
pawnbroker  may  be  done  by  his  servant,  apprentice,  or 
agent." 

A  master,  however,  could  not  be  thus  rendered  liable 
to  penalties  for  any  act  of  his  servant,  beyond  the  scope 
of  his  authority  (p). 

And  where  a  servant  in  charge  of  a  steam  threshing- 
machine  let  on  hire  to  his  master,  erected  it  within 
twenty-five  yards  from  a  carriage-way,  but  there  was 
no  evidence  that  the  master  ordered  it  to  be  so  erected, 
it  was  held  by  the  Court  of  Queen's  Bench,  that  the 
master  could  not  be  convicted  under  the  Highway  Act, 
5  &  6  Will.  4,  c.  50,  8.  70,  which  imposes  a  penalty 
upon  any  person  who  shall  erect  or  cause  to  be  erected 
any  steam-engine,  &o.  within  the  distance  of  twenty- 
five  yards  from  any  carriage-way  (g). 
Indictments  Again,  masters  are  liable  to  indictments  for  public 
fornuisances.  nuisances   (r),  such    as  carrying   on  offensive  trades, 

(m)  Bedgate  v.  Haynes,  45  L.  J.,  M.  C.  65  ;  1  Q.  B.  Div.  89. 
See  Besley  v.  Davies.  45  L.  J.,  M.  C.  27;  1  Q.  B.  D.  84,  where  it 
was  held  that  actual  knowledge  is  not  necessary,  something 
amounting  to  constrlictive  knowledge  must  be  shown.  But  in 
Somerset  v.  Hart,  53  L.  J.,  M.  C.  77,  it  was  held  that  knowledge 
of  a  potman  who  was  not  "  in  charge  "  of  the  premises  was  not 
sufficient.  See  also  Templeman  v.  Trafford,  51  L.  J.,  M.  C.  4,  a 
conviction  for  breach  of  the  Pharmacy  Act,  1868  (31  &  32  Vict, 
c.  17). 

(m)  Smith  v.  Waltoii,  47  L.  J.,  M.  C.  45;  3  C.  P.  D.  109;  37  L. 
T.,  N.  S.  437.    , 

(o)  35  &  36  Vict.  c.  93. 

ip)  See  Olding  v.  Smith,  16  Jur.  497;  B.  v.  Gilroy,  4  Third  Ser. 
656  (retailing  beer  without  a  licence). 

(q)  Harrison  v.  Leaper,  26  Just.  Peace,  69,  373;  5  L.  T.  640. 
See  Hearne  v.  Garton,  2  E.  &  E.  66. 

(r)  In  Turherville  v.  Stampe,  1  Lord  Eaym.  264,  Holt,  C.  J., 
said,  "If  my  servant  throws  dirt  in  the  highway,  I  am  indic1>- 
able."  See  1  Bl.  Comm.  431;  2  Noy's Maxims,  c.  44;  HaU's  case, 
(340) 
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committed  by  their  servants,  although  their  masters 
have  nothing  to  *do personally  with  the  nuisance  [*318] 
complained  of.  In  such  cases,  also,  if  a  master  could 
shield  himself  from  criminal  responsibility  on  the 
ground  that  he  persoilally  had  nothing  to  do  with  the 
carrying  on  the  trade,  the  real  offender  might  escape 
with  impunity,  and  the  public  grievance  remain  unre- 
dressed. It  has  indeed  scarcely  ever  been  contended 
that  the  master,  in  such  cases,  was  not  guilty  on  the 
ground  that  the  nuisance  was  perpetrated  through  the 
agency  of  others  (s);  and  where  that  objection  has 
been  taken,  it  has  been  speedily  overruled. 

Thus,  in  Rex  v.  Medley  (t),  the  chairman,  deputy  ^_  ^_  Medley. 
chairman  and  other  directors  of  a  gas  company,  and 
several  persons  employed  by  them  in  carrying  on  the 
works,  were  jointly  indicted  for  a  nuisance  occasioned 
by  conveying  the  refuse  of  gas,  &c.,  into  the  river 
Thames,  whereby  fish  were  destroyed,  and  the  water 
rendered  unfit  to  drink.  On  the  part  of  the  defendants 
it  was  contended  that  the  directors  of  the  company 
were  not  liable,  as  no  criminal  participation  on  their 
parti  in  the  acts  done  by  their  workmen,  was  shown, 
and  they  did  not  even  know  what  was  done.  But  they 
were  found  guilty  and  fined.  Lord  Denman,  C.  J.,  say- 
ing it  made  no  difference,  that  the  directors  were  igno- 
rant of  what  had  been  done,  provided  they  gave  author- 
ity to  the  manager  to  conduct  the  works.  "  It  seems 
to  me  both  common  sense  and  law,  that  if  persons  for 
their  own  advantage  employ  servants  to  conduct  works, 
they  must  be  answerable  for  what  is  done  by  those  ser- 
vants." 

And  again,  where  a  railway  company  (u)  was  in-  B.  v.  Great 
dieted  *for  cutting  through  and  obstructing  a  [*319]  i^orth  of 
highway  by  works  performed  in  a  course  not  conform-  ^^f'^'^^"^'' 

1  Mod.  76;  E.  v.  Cross,  3  Camp.  224;  Hush  v.  Steinma7i,  1  B.  &P. 
407;  Seedie  v.  London  and  North  Western  Railway  Co.,  4  Exc.  244. 

(s)  SeeB.v.Pedly,  lA.  &E.  822,  where  a  landlord  was  held  liable 
to  he  indicted  for  a  nuisance  committed  by  his  tenants,  such 
nuisance  being  the  inevitable  result  of  the  occupation,  and  the 
landlord  receiving  rent  for  that  occupation.  See,  however,  £ich 
V.  Basterfield;  4  C.  B.  783. 

(0  6  C.  &  P.  292.  See  also  M.  v.  Stephens,  7  Best  &  S.  710;  10 
Cox,  Cr.  C.  340; '  35  L.  J.,  Q.  B.  251,  where  a  master  was  held 
liable  to  indictment  for  obstructing  the  river,  although  he  spe- 
cially ordered  his  servants  not  to  do  it. 

(m)  B.  v.  Great  North  of  England  Bailway  Co.,  9  Q.  B.  315.  In 
B.  v.  Pease,  4  B.  &  Ad.  30,  some  of  the  members  of  a  railway 
company  were  indicted  together  with  their  servants  for  a  nuisance 
occasioned  by  the  railway;  and  see  B.  v.  Scott,  3  Q.  B.  543;  R.  v. 
~     n,  3  F.  &  F. 
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able  to  the  powers  conferred  by  the  Act  of  Parliament; 
and  one  of  the  grounds  on  which  it  was  argued  that 
the  company  was  not  liable  to  an  indictment  for  a  mis- 
feasance committed  by  their  servants  was  that  the  in- 
dividuals doing  the  act  might  be  indicted  and  punished. 
Lord  Denman  said, — 

"  We  are  told  that  this  remedy  is  not  required  be- 
cause the  individuals  who  concur  in  voting  the  order, 
or  in  executing  the  work,  may  be  made  answerable  for 
it  by  criminal  proceeding.  Of  this  there  is  no  doubt. 
But  the  public  knows  nothing  of  the  former,  and  the 
latter,  if  they  can  be  identified,  are  commonly  persons 
of  the  lowest  rank,  wholly  incompetent  to  make  any 
reparation  for  the  injury.  There  can  be  no  effectual 
means  for  deterring  from  an  oppressive  exercise  of 
power  for  the  purpose  of  gain,  except  the  remedy  by 
indictment  against  those  who  truly  commit  it — that 
is,  the  corporation  acting  in  the  majority;  and  there  is 
no  principle  which  places  them  beyond  the  reach  of  the 
law  for  such  proceedings." 

Upon  similar  principles  it  is  conceived  that  an  inn- 
keeper might  be  rendered  liable  to  an  indictment  for  a 
refusal  by  his  servant  to  receive  a  guest  into  the  inn, 
if  it  were  within  the  scope  of  the  servant's  employ- 
ment to  receive  guests  (a;);  or  a  tenant  (whose  land- 
lord has  reserved  the  game)  might  be  proceeded  against 
under  the  Game  Act  {y)  if  he  employed  another  per- 
son to  kill  game  (z). 

The  master's  liability  to  answer  in  a  criminal  suit  for 
the  act  of  his  servant  does  not,  however,  by  any  means 
involve  the  exemption  of  the  servant  himself  to  answer 
criminally  for  his  own  acts.  The  question,  however, 
as  to  how  far  the  command  of  the  master-  will  justify 
the  act  of  the  servant  will  be  more  properly  brought 
under  consideration  in  a  separate  chapter. 
[*320]  *Since,  however,  this  liability  of  masters  to 
answer  criminally  for  the  illegal  acts  of  their  servants, 


{x)  See  B.  v.  Ivens,  7  C.  &  P.  213,  where  the  master  refused  to 
receive  the  guest.  And  as  to  that  case,  see  Fell  v.  Knight,  8  M. 
&  W.  269.  The  stat.  26  &  27  Vict.  c.  41,  which  limits  the 
liability  of  innkeepers  in  respect  of  the  goods  of  their  guests, 
contains  an  exception  where  such  goods  have  been  stolen,  lost  or 
injured  through  the  wilful  act,  default  or  neglect  of  such  inn- 
keeper or  any  servant  in  his  employ. 

(y)  1  &  2  Will.  4,  c.  32. 

\z)  See  Spicer  v.  Barnard,  28  L.  J.,  M.  C.  176,  which  was  the 
converse  case ;  the  tenant  was  held  not  liable  for  his  servant 
killing  rabbits,  as  he  had  a  right  to  do  so  himself,  and  "qui  fa«it 
per  alium,  facit  per  se." 
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might  occasionally  operate  hardly  -apoii  masters  by  put-  When  master 
ting  it  in  the  power  of  wicked  servants  to  subject  their  exempt,  on 
masters  to  penalties  by  their  own  wilful  violation  of  the  conviction  of 
law,  it  is    sometimes  enacted,   for  the    protection   of 
masters,  that  servants  wilfully  transgressing  the  law, 
shall  themselves  be  subject  to  a  penalty,  and   their 
master,  upon  conviction  of  his  servant,  shall  be  esempt 
from  further  criminal  liability  (a). 

And  where  a  master  has  been  convicted  in  penalties  Bakers  Act. 
for  breach  of  the  Baker's  Act  (&)  through  the  wilful 
act,  neglect  or  default  of  any  journeyman  or  other  ser- 
vant, and  has  paid  the  fines,  it  is  provided  (c)  that  such 
servant  may  be  ordered  to  recompense  his  master  for 
the  money  so  paid. 

There  is  a  similar  provision  in  the  Act  for  regulating  piackney 
of  Hackney  Carriages  in  London  (d),  and  in  the  Alkali,  Carriages 
&c.  Works  Regulation  Act,  1881  (e);  but  under  the  last  Act. 
mentioned  Act  the  servant  may  be  convicted  and  fined.  Alkali  Act, 

But  where  an  Act  of  Parliament  (/),  which  imposed   °°  • 
various  penalties  on  maltsters  who  should  violate  the  Fi'and.ulent 
provisions  of  the  Act,  contained  also  a  clause  {g)  for  q^agiied 
punishing,  by  summary  proceedings  before  a  magis-  jj^_  G-illyard. 
trate,  any  workman,  servant  or  labourer  employed  by 
or  in  the  service  of  any  maltster,  who  should,  mali- 
ciously  and  with  intent  to  injure  such  maltster,  violate 
the  provisions  of  the  Act ;    with  a  proviso  that  the 
maltster  himself   should  still  continue   liable  to   the 
penalties    imposed   for   violation   of  *the  Act   [*321] 
unless  he  should  forthwith  prosecute  such  workman, 
&c.  to  conviction,  and  produce  to  the  Commissioners  of 
Escise  a  certificate  of  such  conviction  ;  and  a  maltster 
fraudulently  procured  the  conviction  of  his  servant  for 
an  offence  under  the  Act,  with  a  view  to  protect  him- 
self from  proceedings  for  the  same  offence,  the  Court 


(a)  See  for  instance,  7  &  8  Geo.  4,  c.  52  s.  46,  which,  however, 
was  repealed  by  43  &  44  Vict,  c,  20,  s.  49  ;  see  ante,  p.  313,  note 
(z) ;  and  see  the  provision  in  the  Libel  Act,  6  &  7  Vict.  c.  96,  s.  7, 
ante,  p.  310. 

(6)  6&7Wm.  4.  c.  37. 

(c)  Sect.  13. 

\d)  6  &  7  Vict.  c.  86,  s.  28. 

(e)  44  &  45  Vict.  c.  37,  s.  25.  See  also  the  Metropolitan  Fire 
Brigade  Act,  1865,  28  &  29  Vict,  c  90,  s.  23,  which  subjects  the 
occupier  of  a  house,  any  chimney  of  which  is  on  fire,  to  a  penalty 
of  20s. ;  but  enables  him  to  recover  it  from  any  person  by  whose 
neglect  or  wilful  default  it  was  caused. 

(/)  7  &  8  G-eo.  4,  c.  52.     See  note  (a)  supra. 

Ig)  Sect.  46. 

,     (343) 
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of  Queen's  Bench  granted  a  certiorari  to  remove  and 
quashed  the  conviction  (h). 

And  as  the  liability  of  a  master  to  answer  criminally  for 
the  acts  of  his  servants  presupposes,  and  is  in  fact  found- 
ed upon,  the  violation  of  some  public  duty  legally  bind- 
ing upon  the  master,  it  can,  of  course,  only  exist  where 
such  duty  exists,  and  must  cease  when  such  duty  ceases 
to  be  binding.  And,  therefore,  where  a  vessel  was  sunk 
by  accident  in  a  navigable  river,  and  without  any  default 
on  the  part  of  the  owner  or  his  servants,  as  the  law  does 
not  ordinarily  cast  upon  the  owner  of  a  vessel  sunk 
under  such  circumstances  the  duty  of  using  any  precau- 
tion, by  placihg  a  buoy  or  otherwise,  to  prevent  other 
vessels  from  striking  against  it,  it  was  held  that  the 
owner  was  not  liable  to  an  indictment,  or  to  an  action 
at  the  suit  of  a  party  sustaining  injury  in  consequence 
of  a  collision  with  the  sunken  vessel,  for  omitting  to  re- 
move it  or  take  precautions  to  prevent  accidents  («). 

It  may  be  convenient  to  mention  in  this  place  that 
whenever  the  appointment  of  special  constables  has  been 
rendered  necessary  by  the  behaviour  of  labourers  and 
others  employed  on  railroads,  canals  and  other  public 
works,  the  expenses  thereof  may  be  thrown  on  the  com- 
panies carrying  on  the  works  (k). 


[*322] 
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A  master  is  ordinarily  liable  to  answer  in  a  civil  suit 
for  the  tortious  or  wrongful  acts  of  his  servant,  if  those 
acts  are  done  in  the  course  of  his  employment  in  his 
master's  service  (Z).  The  maxims  applicable  to  such 
cases  being  respondeat  superior  (m),  and  that  before  al- 

(h)  B.  V.  Giltyard,  12  Q.  B.  527. 

(i)  B.  V.  Watts,  2  Esp.  675  ;  seeFamaby  v.  Lancaster  Canal  Co., 
11  A.  &  E.  223  ;  Bmm  v.  Mallett,  5  C.  B.  599  ;  Hancock  v.  The 
York,  Newcastle  and  Berwick  Bailway  Co.,  10  C.  B.  348 ;  WMte  v. 
Crisp,  10  Exc.  312  ;  Metcalfe  v.  Hethermgton,  11  Exc.  257  ;  Gibbs  v. 
Liverpool  Dock  Trustees,  26  L.  J.,  Exc.  109  ;  1  H.  &  N  439  ■  S 
C.  in  error,  27  L.  J.,  Exc.  321 ;  3  H.  &  N.  164.  And  see  B.  v! 
Barrett,  2  C.  &  K.  343,  where  it  was  held  that  an  engineer  could 
not  be  convicted  of  manslaughter,  on  an  indictment  which  did 
not  allege  a  duty  in  him  which  he  had  neglected  toperform. 

ffc)  1  &  2  Vict.  c.  80. 

(?)  "By  the  civil  law  the  liability  was  confined  to  the  person 
standing  in  the  relation  of  paterfamilias  to  the  wrongdoer,"  Dig. 
lib.  9,  tit.  3.  But  by  the  English  law  the  liability  is  more  ex- 
tensive. 

(m)  "The  maxim  of  respondeat  superior  is  bottomed  on  this 

princi'ple;  that  he  who  expects  to  derive  advantage  from  an  act 

which  is  done  by  another  for  him  must  answer  for  any  injury 

which  a  third  person  may  sustain  from  it.     This  maxim  was  first 

(344) 


IN  CASES  OP  TORT — CIVILITER.  .  283 

luded  to,  Qui  facit  per  alium,  facit  per  se.  This  rule, 
with  some  few  exceptions,  which  will  be  hereafter  point- 
ed out,  is  of  universal  application,  whether  the  act  of 
the  servant  be  one  of  omission  or  commission,  whether 
negligent,  fraudulent  or  deceitful,  or  even  it  be  an  act 
of  positive  malfeasance  or  misconduct;  if  it  be  done  in 
the  course  of  his  employment,  his  master  is  responsible 
for  it  civiliter  to  third  persons  (n).  And  it  makes  no 
difference  that  the  master  did  not  actually  authorize  or 
even  know  of  the  servant's  act  or  neglect,  for  even  if  he 
disapproved  of  or  forbade  it  he  is  equally  liable  if  the  act 
be  done  in  the  course  of  the  servant's  employment  (o). 
*And  it  is  but  reasonable  that  it  should  be  so,  [*323] 
for  surely  it  is  more  just  that  he  who  selects  a  person  as 
his  servant,  from  a  knowledge  of  or  belief  in  his  skill 
and  care,  and  who  can  remove  him  for  misconduct  (p), 
and  whose  orders  that  servant  is  bound  to  receive  and 
obey,  should  sufPer  for  the  misconduct  of  that  servant, 

applied  to  public  officers  by  the  Stat.  Westm.  2,  c.  11,  from  the 
words  of  which  statute  it  is  taken,  '  Si  custos  gaolse  non  habeat  per 
quod  justicieiur  vel  unde  solvnf,  renpotideat  superior  saus  quicuatodiam 
h  ujiismodi  gaolx  sibi  eommisit. '  The  terms  of  the  statute  of  Westm. 
2,  embrace  only  those  who  delegate  the  keeping  of  gaols  to  depu- 
ties, and  were  intended  only,  as  Lord  Coke  tells  us  (3  Inst.  382), 
to  apply  to  those  who,  having  the  custody  of  gaols  of  freehold  or 
inheritance,  commit  the  same  to  another  that  is  not  sufficient.  ' 
The  principle  of  the  siatute  has,  however,  since  been  extended  to 
sheriffs,  who  are  responsible  for  their  undersheriffs  and  bailiifs, 
but  has  not  been  applied  to  any  other  public  officer.  Although 
the  office  of  sheriff  be  now  a  burthensome  one,  yet  they  are  en- 
titled to  poundage  and  other  fees  for  acts  done  by  their  officers 
which  in  old  time  might  be  a  just  equivalent  for  their  responsi- 
bility."    Per  Lord  Wynford,  in  Mall  v.  Smith,  2  Bing.  160. 

(re)  Story  on  Ag.  432  ;  Paley  on  Ag.  294,  298,  and  cases  there 
cited.  Pothier  on  Oblig.  by  Evans,  No.  456  ;  see  also  the  cases 
cited,  post,  and  PhiladelpJda,  awl  Beading  Railroad  Corporation  v. 
Derbjj,  14  Howard's  (Amer.)  Eep.  468. 

(o)  So  a  landlord  is  liable  for  the  acts  of  his  broker,  Freeman  v. 
Bosher,  13  Q.  B.  780  ;  Gaurdlett  v.  King,  3  C.  B.,  N.  S.  59.  So  a 
client  is  liable  for  the  tortious  act  of  his  attorney  in  the  conduct 
of  a  suit,  and  cannot  shield  himself  from  responsibility  by  igno- 
rance of  a  particular  Act,  nor  under  the  principle,  hereafter  no- 
ticed, that  a  person  who  employs  a  contractor  is  not  liable  for  the 
acts  of  the  contractor's  servants,  Collett  v.  Foster,  28  L.  J.,  Exc. 
612.  In  that  case,  Bramwell,  B.,  expressed  a  great  desire  to  limit 
the  doctrine  of  respondeat  superior,  and  to  make  the  actual 
wrongdoer  alone  responsible.  See  also  Smith  y.  Keal,  L.  E.,  9 
Q.  B.  Div.  340. 

(p)  The  mere  power  of  removal,  apart  from  the  power  of  origi- 
nal selection,  will  not  render  the  person  who  has  it  liable  for  the 
acts  of  persons  who  he  has  power  to  remove,  if  they  are  not  his 
servants,  Beedie  v.  London  and  North  Western  Railway  Co.,  4' Exc. 
244;  and  see  Chileot  v.  Bromley,  12  Ves.  114;  Kelly  v.  Mayor,  die.  ^ 
of  New  York,  1  Keman's  (Amer.)  Eep.  432. 
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than  that  an  innocent  third  person,  who  had  not  the 
opportunity  of  selection,  or  the  power  of  removal  and 
enforcing  obedience  to  his  orders,  should  be  prejudiced 
by  such  misconduct. 

Accordingly,  numerous  instances  occur  in  which  this 
principle,  of  holding  the  master  responsible  civiliter  for 
the  tortious  acts  of  his  servants,  has  been  acted  upon 
and  enforced  (g). 

Thus,  where  (r)  the  servants  of  A.  brought  a  coach 
with  two  ungovernable  horses  into  Lincoln's  Inn  Fields, 
to  train  them,  and  they  being  not  to  be  managed  ran 
upon  the  plaintiff,  the  master  was  held  liable  for  the 
damage  occasioned. 
Jones  V.  Hart.  [*324]  *So,  where  (s)  a  pawnbroker's  servant  took  a 
pawn,  and  when  the  pawner  came  and  tendered  the 
money  to  the  servant,  he  said  he  had  lost  the  goods,  the 
master  was  held  liable  in  trover.  So,  where  the  servants 
of  A.,  with  his  cart,  ran  against  another  cart,  wherein 
was  a  pipe  of  sack,  and  overturned  the  cart  and  spoiled 
the  sack,  it  was  held  that  an  action  lay  against  A.  And 
so,  where  (t)  a  carter's  servant  ran  his  cart  over  a  boy, 
it  was  held  the  boy  should  have  his  action  against  the 
master  for  the  damage  he  sustained  by  this  negligence. 
In  fact  actions  against  masters  for  damages  sustained  by 
the  negligent  driving  of  their  servants  are  so  common, 
that  it  is  unnecessary  to  multiply  instances  of  the  mas- 
ter's liability  in  such  cases  (u). 

{q)  Whether  the  act  complained  of  amount  to  a  misfeasance, 
negligence,  or  omission  of  duty  is  obviously  a  question  of  fact, 
and  must  in  each  case  depend  upon  the  particular  circumstances 
of  the  case.  See  Cfrofts  v.  Waterhoiise,  3  Bing.  319.  The  Judge 
at  Cliambers  has  a  discretion  as  to  granting  an  order  for  particulars 
of  the  plaintiffjs  claim,  but  as  a  general  rule,  not  to  be  departed 
from  without  grave  reasons,  will  not  grant  one  in  an  action  for 
"running  down"  by  defendant's  servants,  Weeks  v.  Macnamara, 
3  H.  &  N.  568. 

(r)  Michael  v.  Alestree,  2  Lev.  172.  In  this  case  the  action  was 
brought  against  both  master  and  servant;  but  it  is  better  gener- 
ally to  sue  only  the  master,  Whitamore  v.  Waterhouse^  4  C.  &  P. 
383;  see  also  Parsons  v.  Winchell,  5  Cush.  (Amer.)  Rep.  592. 
Except,  perhaps,  in  a  case  like  Stevens  v.  Midland  Railway  Co.,  10 
Exc.  352,  where  the  action  failed  against  the  master,  but  succeeded 
against  the  servant.  But  a  plaintiff  cannot  recover  damages  first 
against  the  master  and  afterwards  against  the  servant  for  the 
same  injury.  Per  Cockburn,  C.  J.,  46  L.  J.,  C.  L.  431,  in  WrigU 
V.  London  General  Omnibus  Co. 

(s)  Jones  v.  Hart,  2  Salk.  441;  Caryx.  Webster,  IStr.  480;  Mead 
V.  Hamond,  Armory  v.  Delamirie,  1  Str.  505. 

(t)  Jones  V.  Hart,  %bi  mipra. 

(u)  As  to  how  far  knowledge  of  the  servant  is  knowledge  of 
the  master  in  an  action  for  keeping  a  ferocious  animal,  see  Stiles 
V.  Cardiff  Steam  Navigation  Co.,  33  L.  J.,  Q.  B.  310;  Smiths. 
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So,  an  innkeeper  has  been  held  liable  for  damage  to 
the  horse  and  gig  of  a  guest  through  the  negligence  of 
the  ostler  (x). 

Again,  where  (y)  the  defendant's  servants  so  negli-  Servant 
gently  *kept  a  fire  lighted  in  his  field,  that  it  [*325]  negligently- 
extended  to   and  consumed  the  heath  of  the  plaintiff,  lighting  fire, 
the  defendant  was  held  liable  to  an  action  for  the  injury,  ^'*e'''«''^c  ^  • 
and  Lord  Holt  observed,  "If  the  defendant's  servant     "  ^^' 
kindled  the  fire  in  the  way  of  husbandly  and  proper 
for  his  employment,  though  he  had  no  express  command 
of  his  master,  yet  his  master  shall  be- liable  to  an  action 
for  damage  done  to  another  by  the  fire,  for  it  shall  be 
intended  that  the  servant  had  authority  from  his  master, 
it  being  for  his  master's  benefit"  (z). 

And  a  coal  merchant  has  been  held  liable  to  a  pas- 
senger for  the  negligence  of  his  carter  in  leaving  coal 
shoot  open  (a).- 

Grcaf  Eastern  Eailwai/  Co.,  36  L.  J.,  C.  P.  22;  Gladman  v.  John- 
son, 3G  L.  J.,  C.  P.  153.  In  Baldwin  V.  Casclla,  41  L.  J.,  Exo. 
1(>7;  L.  1\.,  7  Exc.  3'35,  the  kno-svledge  of  the  defendant's  coach- 
man that  a  dog  under  his  charge  was  mischievous,  was  held 
sufficient  to  make  the  defendant  liable.  See  also  Applebce  v.  Percy, 
43  L.  J.,  C.  P.  365;  L.  E.,  9  C.  P.  647.  As  to  the  liability  of 
the  master  for  a  libel  publishe'd  by  his  authority,  see  Faikes  v. 
Prescott,  38  L.  J.  Exc.  105. 

(.r)  Bather  v.  Dai/,  32  L.  J.,  Exc.  171. 

((/)  Turhcn-ille  v.  Stamp,  Lord  Eaym.  264;  1  Salk.  13;  1 
Com.vn's  Rep.  32.  And  see  Btaulicti  \.  Finrjlam,  2  H.  4,  fo.  18, 
pi.  6,  cited  1  C.  B.  586,  note;  Scmiilat  v.  Suisse,  35  L.  J.,  Pr.  C. 
C.  17.  But  see  also  Mackenzie  v.  Jl'Lcod,  10  Bing.  SSo,  post.  A 
person  on  -svhose  property  a  fire  accidentally  begins  is  not  now 
liable  to  an  action  at  the  suit  of  any  pei'son  who  may  be  injured 
'  thereby;  see  6  Ann.  c.  31,  s.  6;  12  Geo.  3,  c.  73;  14  Geo.  3,  c.  78, 
s.  86;  7  &  8  A'ict.  c.  84,  s.  1,  and  Schedule  A.,  which  Acts  are 
flcncrnl  law,  Richards  v.  Easto,  15  M.  &  W.  251;  3  D.  &  L.  522. 
But  where  a  iire  is  caused,  or  ha-s-ing  been  knowingly  lighted  is 
permitted  to  extend,  hy  negligence,  the  master  is  still  liable,  Filli- 
ter  V.  Phippard,  11  Q.  B.  347.  And  see  instances  of  actions 
against  railway  companies  for  negligent  management  of  their 
engines  by  their  servants,  whereby  sparks  flew  out  and  caused 
fire.  Aldridge  v.  Tlie  Great  WcMcrn  Eniheay  Co.,  3  M.  &  G.  515; 
Piggoit  V.  Eastern  Counties  Railwai/  Co.,  3  C.  B.  22!);  Vaiighan  v. 
Taff  Vale  Bail  way  Co.,  28  L.  J.,  Exc.  41;  3  H.  &  N.  743;  revereed 
20  L.  J.,  Exc.  247;  5  H.  &  N.  67i);  Frcemantle  v.  London  and 
Noiih  Wc.'^tern  Baihrat/  Co.,  31  L.  J.,  C.  P.  12;  10  C.  B.,  N.  S.  89; 
Jones  v.  Festiniog  Bai'lwai/  ('».,  37  L.  J.,  Q.  B.  214;  L.  R.,  3  Q.  B. 
733;  Stokes  v.  Eastern  Counties  Baihoay  Co.,  3  P.  &  F.  691. 

(z)  Note  the  difference  between  this  case  and  Williams  v.  Jones, 
33  L.  J.,  Exc.  297;  3  H.  &.  C.  602;  11  L.  T.,  N.  S.  109,  where  a 
master  was  held  not  liable  for  a  fire  caused  by  the  negligent  use 
of  a  pipe  by  his  servant. 

(a)  Wliiteley  v.  Pepper,  46  L.  J.,  C.  L.  436;  L.  R.,  2  Q.  B.  Div. 
276. 
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Actions  against  carriers,  whether  by  land  (&)  or 
water  (c),  for  loss  or  injury  to  goods  entrusted  to  their 
[*326]  care,  also  *frequently  involve  a  similar  prin- 
ciple, since  carriers  are  generally  liable  for  the  honesty 
of  their  servants  (d). 

A  carrier,  however,  is  not  answerable  for  loss  of  lug- 
gage intrusted  to  his  servant  to  carry  for  his  own  pri- 
vate gain  (e),  or  in  defiance  of  a  known  course  of  busi- 
ness (  /  ).  Nor  is  a  railway  company  liable  for  injuries 
arising  from  negligence  of  their  servants,  if  by  a  special 
contract  entered  into  by  the  consignor  all  risk  of  dam- 
age, from  whatever  cause,  is  agreed  to  be  borne  by  the 
consignor  (g).     Nor  a  carrier  by  water,  where  by  special 


(6)  By  the  Carriers  Act,  11  Geo.  4  &  1  Will.  4,  c.  68,  and  the 
Eailway  and  Canal  Traffic  Act,  1854,  17  &  18  Vict.  c.  31,  s.  7, 
the  liability  of  carriers  by  land  is  limited  in  certain  cases.  But 
by  sect.  8  of  the  first-mentioned  Act,  it  is  provided,  "  That  noth- 
ing in  that  Act  shall  be  deemed  to  protect  any  mail  contractor, 
stage-coach  proprietor,  or  other  common  carrier  for  hire,  from  lia- 
bility to  answer  for  loss  or  injury  to  any  goods  or  articles  what- 
soever arising  from  the  felonious  acts  of  any  coachman,  guard, 
bookkeeper,  porter,  or  other  servant  in  his  or  their  employ,  nor 
to  protect  any  such  coachman,  guard,  bookkeeper,  or  other  ser- 
vant from  liability  for  any  loss  or  injury  occasioned  by  his  or 
their  ovm  personal  neglect  or  misconduct. ' '  Felony  by  the  car- 
rier's servant  is,  therefore,  a  good  answer  to  a  defence  under  the 
Carrier's  Act.  But  mere  suspicion  is  not  enough,  there  must  be 
evidence  of  felony  sufficient  to  convict  a  servant  of  the  carrier. 
Bee  Hinion  V.  Dibbin,  2  Q.  B.  646;  Butty.  Great  Western  Railway 
Co.,  11  C.  B.  140;  Great  Western  Railway  Co.  v.  Rimmell,  18  C.  B. 
575;  27  L.  J.,  C.  P.  201;  Metcalfe  v.  London  and  Brighton,  &e.  Co., 

27  L.  J.,  C.  P.  205,  333;  Keys  v.  Belfast  Railway  Co.,  8  Ir.  C.  L. 
E.  167;  Vaughtony.  London  and  North  Western  Railway  Co.,  43 
L.  J.,  Exc.  75;  L.  E.,  9  Exc.  93;  Gogarty  v.  Great  Southern  and 
Western  Railway  Co.,  7  Ir.  C.  L.  Eep.  344;  M' Queen  v.  Great 
Western  Railway  Co.,  44  L.  J.,  Q.  B.  130;  Way  v.  Great  Eastern 
Railwag  Co.,  45  L.  J.,  C.  L.  874. 

(c)  See  the  Eailway  and  Canal  Traffic  Act,  1854,  17  &  18  Vict. 
c.  31.  By  the  Merchant  Shipping  Act,  1854,  17  &  18  Vict.  c. 
104,  s.  502  et  seq.,  and  the  Merchant  Shipping  Act  Amendment 
Act,  1862,  25  &26  Vict.  c.  63,  s.  54  et  seq.,  the  liability  of  ship- 
owners is  limited  in  certain  cases.  See  Brown  v.  Wilkinson,  15 
M.  &  W.  391;  Leycester  v.  Logan,  26  L.  J.,  Ch.  306;  Cope  v. 
DoheHy,  27  L.  J.,  Ch.  600.  See  Abbott  on  Ship.,  Part  IV., Chap. 
7,  9th  edit.  324,  as  to  the  law  previously. 

(d)  Sub-contractors'  servants  are  "servants  in  the  employ"  of 
the  carrier  within  sect.  8  of  the  Carriers  Act,  supra,  note  (6); 
Machu  V.  South  Western  Railway  Co.,  2  Exc.  415;  and  see  Crouch 
v.  Great  Western  Railway  Co.,  26  L.  J.,  Exc.  418,  422. 

(e)  BuUer  v.  Basing,  2  C.  &  P.  613.  See  and  consider  Boucher 
V.  Lamson,  Eep.  temp.  Hardwicke,  85. 

(f)  Slim  V.  Great  Northern  Railway  Co.,  14  C.  B.  047. 

(g)  Austen  v.  Manchester,  <Sic.  Railway  Co.,  10  C.  B.  454;  Carr 
V.  Lancashire,  &c.  Railway  Co.,  7  Exc.  707;  Phillips  v.  Edwards, 

28  L.  J.,  Exc.  52.     But  see  M^Manus\.  Lancashire  and  Yorkshire 
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contract  lie  stipulated  not  to  be  liable  for  passenger's 
luggage  unless  a  bill  of  lading  was  signed,  and  none 
was  signed  (h).  But  they  may  be  liable  even  for  such 
damage  apparently  excepted  by  the  special  contract,  if 
such  damage  is  caused  by  the  gross  negligence  of  their 
servants  in  stowing  the  goods  (i);  or  since  17  &  18 
Vict.  c.  31,  the  Railway  and  Canal  Traffic  Act,  if  the 
Court  or  judge  trying  the  cause  shall  be  of  opinion 
that  under  the  circumstances  the  conditions  of  the 
special  contract  exempting  them  from  liability  are  un- 
just and  unreasonable  (fc).  Again,  carriers  have  been 
held  liable  for  goods  delivered  to  their  servant,  not- 
withstanding a  bye-law  that  they  would  not  be  liable 
unless  booked,  in  *the  absence  of  evidence  that  [*327] 
they  had  provided  means  of  booking  (I). 

Carriers  of  passengers  also  are  responsible  for  inju-  ^^^  passen- 
ries  happening  to  them  through  the  misconduct  (m)  of  gers. 
their  drivers  and  servants  (n),  but  not  of  course  if  such 
injury  happen  by  accident  (o).     Whether  or  not   the 

Railway  Co.,  28  L.  J.,  Exc.  353;  4  H.  &  N.  327;  Gregory  v.  West 
Midland  Railway  Co.,  33  L.  J.,  Exc.  155,  where  such  a  provision 
was  held  unreasonable.  As  to  a  railway  company  limiting  their 
liability  to  their  own  line,  see  Fowles  v.  Oreat  Western  Railway 
Co.,  7  Exc.  699. 

[h)  Wilton  V.  Royal  Atlantic  Mail  Steam  Navigation  Co.,  30  L. 
J     C   P   369 

'\i)  Phillips  v.  OlarJ:,  26  L.  J.,  C.  P.  168;  2  C.  B.,  N.  S.  156; 
Gnll  V.  General  Screw  Co.,  35  L.  J.,  C.  P.  321;  27  L.  J.,  C.  P. 
205. 

(7i;)  WManus  v.  The  Lancashire  and  Yorkshire  Railway  Co.,  28 
L.  J.,  Exc.  353. 

(Q  Great  Western  Railway  Co.  v.  Goodman,  12  C.  B.  313 ;  Wil- 
liains  V.  Great  Western  Railway  Co.,  10  Exc.  15.  , 

(m)  White  v.  Boulton,  Peake,  81.  See  generally  on  this  sub- 
ject, Selw.  N.  P.  tit.  "Carriers"  ;  and  see  Ross  v.  Hill,  2  C.  B. 
877 ;  3  B.  &  L.  788,  where  a  cab  proprietor  was  held  liable  for 
the  loss  of  a  passenger's  luggage  through  the  negligence  of  the 
driver ;  ace.  Fowles  v.  Hider,  6  E.  &  B.  207 ;  25  L.  J.,  Q.  B.  331. 
But  see  Fowler  v.  Lock,  41  L.  J.,  C.  P.  99 ;  L.  R.,  7  C.  P.  272;  L. 
E.,  10  C.  P.  90 ;  Venables  v.  Smith,  46  L.  J.,  C.  L.  470  ;  2  Q.  B. 
Div.  279 ;  Steel  v.  Lester,  3  C.  P.  Div.  121 ;  47  L.  J.,  C.  L.  43; 
King  v.  Spurr,  51  L.  J.,  C.  L.  105 ;  8  Q.  B.  Div.  104.  See  also 
Williams  v.  Cranston,  2  Stark.  82,  where  a  plaintiff,  suing  the  ser- 
vant, was  nonsuited,  on  the  ground  that  he  ought  to  have  sued 
the  master ;  Cavenagh  v.  Such,  1  Price,  328,  ace. 

(n)  A  railway  company,  issuing  a  through  ticket  over  its  own  and 
other  lines,  is  liable  to  a  passenger  taking  such  ticket  for  negli- 
gence on  another  line,  not  a  portion  of  theirs,  see  Birkett  v.  The 
Whitehaven  Jvmclion  Railway  Co.,  28  L.  J.,  Exc.  348  ;  Mytton  v. 
The  Midland  Railway  Co.,  28  L.  J.,  Exc.  385.  This  is  on  the 
ground  that  the  contract  to  carry  was  made  with  them. 

(o)  Crofts  V.  WaterJtouse,  3  Bing.  321 ;  Bradley  v.  Waterhouse, 
M.  &  M.  154.  Where  the  balance  is  even  as  to  the  cause  of  the 
accident,  the  onus  is  on  the  plaintiff  to  turn  the  scale.     Cotton  v. 
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injury  complained  of  in  any  particular  case  arose  from 
the  negligence  of  servants,  or  was  the  effect  of  accident, 
would  be  a  question  proper  for  the  consideration  of  a 
jury  (p).  ,  ^  . 

Actions  against  railway  (q),  banJdng  (r),  and  steam- 
[*328]  *packet  (s)  companies,  also  necessarily  involve 
similar  principles,  as  such  companies  can  only  act 
through  the  instrumentality  of  servants  (t). 

Wood,  29  L.  J.,  C.  P.  333;  8  C.  B.,  N.  S.  33;  JTammackv.  White, 
31  L.  J.,  C.  P.  129 ;  11  C.  B.,  N.  S.  588 ;  Smith  v.  Great  Eastern 
Railway  Co.,  36  L,  J.,  C.  P.  22  ;  Manzoni  v.  Douglas,  50  L.  J.,  C. 
L.  289.  See  also  Wilds  v.  Hudson  Biver  Railroad  Co.,  10  Smith's 
Eep.  App.  New  York,  431. 

{p)  See  Briddon  v.  Great  Northern  Railway  Co.,  28  L.  J.,  Exc. 
51,  where  a  train  was  detained  by  snow. 

(g)  Such  as  Muselmmp  v.  Lancaster  and  Preston  Jtmetion  Railway 
Co.,  8  M.  &  W.  421;  Crouch  v.  North- Western  Railway  Co.,  2 
Carr.  &  K.  789  ;  Smith  v.  Brighton  Railway  Co.,  7  C.  B.  782  ; 
Richards  v.  The  Same  Co.,  7  C.  B.  839  ;  Chilton  v.  Croydon  Railway 
Co.,  16  M.  &  W.  212 ;  Eastern  Counties  Railway  Co.  v.  Broom,  6 
Exc.  314 ;  Great  Northern  Railway  Co.  v.  Shepherd,  8  Exc.  30 ; 
Butcher  v.  Souths  Western  Railway  Co.,  16  C.  B.  13  ;  Stevens  v.  Mid- 
land Railway  Co.,  10  Exc.  352;  WMtfidd  v.  South-Eastern Railway 
Co.,  27  L.  J.,  Q.  B.  229 ;  1  E.,  B.  &  E.  115  ;  Edwards  v.  Midland 
Railway  Co.,  L.  E.,  6  Q.  B.  Div.  287.  As  to  liability  of  railway 
company  for  negligence  of  their  servants  where  damage  arose 
through  defective  fences,  see  Midland  Railway  Co.  v.  Dayhin,  17 
C.  B.  126  ;  see  also  Giles  v.  Taff  Vale  Railway  Co.,  2  E.  &  B.  822 ; 
Smith  V.  Great  Eastern  Railway  Co.,  wbi  supra;  Self  v.  London, 
Brighton  and  South  Coast  Railway  Co.,  42  L.  T.,  N.  S.  173;  Clarke 
V.  Midland  Railway  Co.,  43  L.  T.,  N.  S.  381. 

(r)  Such  as  Barwick  v.  The  English  Joint-Stock  Bank,  post,  p, 
329  ;  Mackay  v.  Tlie  Commercial  Bank  of  New  Brunswick,  43  L.  J. 
P.  C.  C.  31 ;  L.  R.,  5  Pr.  C.  394;  Bank  of  New  South  Wales  v 
Owston,  L.  R.,  4  App.  Cas.  290. 

(s)  Fenton  v.  City  of  Dublin  Steam-Packet  Co.,  8  A.  &  E.  835, 
Bennett  y.  Peninsular  and  Oriental  Steam  Navigation  Co.,  6  C.  B. 
775. 

(t)  Ante,  p.  22.  And  see  Maimd  v.  The  Monmouthshire  Canal 
Co.,  4M.  &G.  452,  where  the  defendants  were  held  liable  in 
tresspass  for  the  act  of  their  servant.  In  0  hiUon  v.  Croydon  Railway 
Co.,  16  M.  C  W.  212 ;  Eastern  Counties  Railway  Co.  v.  Broom, 
G  Exc.  314 ;  20  L.  J.,  Exc.  196 ;  6  RaUw.  Cas.  743  ;  GoffY.  Great 
Northern  Railway  Co.,  30  L.  J.,  Q.  B.  148  ;  Seymour  v.  Greenwood, 
30  L.  J.,  Exc.  189,  327  ;  Wilson  v.  Lancashire  and  Yorkshire  Rail- 
way Co.;  Farran  v.  Same  Co.,  30  I^  J.,  Exc.  192;  27  L.  T.  20; 
Moore  v.  Metropolitan  Railway  Co.,  L.  R.,  8  Q.  B.  36  ;  Bayley  v. 
Manchester,  Sheffield  and  Lincolnshire  Railway  Co.,  41  L  J  C  P 
278 ;  L.  R.,  7  C.  P.  415  ;  42  L.  J.,  C.  P.  78 ;  L.  R.,  8  C.  P.  148  ; 
it  was  held  that  railway  companies  might  be  liable  to  an  action 
of  trespass  for  an  assault  committed  by  their  servant.  In  America 
a  railway  company  have  been  held  liable  to  an  action  of  trespass 
because  their  conductor  assaulted  and  kissed  a  female  passenger; 
Croaker  v.  The  Chicago  and  Nmih-Western  Railway  Co.,  17  Amer. 
Rep.  504  ;  and  for  an  assault  by  a  brakesman  on  a  passenger  who 
accused  him  of  having  stolen  his  watch ;  Chicago  and  Eastern 
Railroad  Co.  v.  Flaxman,  42  Amer.  Eep.  33  (1383).  See  also 
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Where  (u)  the  owner  of  a  boat,  which  was  accus-  Invasion  by 
tomed  to  ply  for  hire  and  carry  passengers  across  a  ha-  servant  of 
Ten,  employed  a  servant  for  that  purpose,  and  the  ser-  "gh^toierry. 
vant  on  one  occasion  received  a  passenger  on  board,  ^iT^  ^' 
and  carried  him  actoss  the  haven  near  the  line  of  an 
ancient  ferry,  and  paid  the  fare  over  to  his  master,  it 
was  held  that  the  servant  was  acting  at  the  time  in  the 
course  of  his    master's  service,  and  for  his  master's 
benefit,  and  the  master  was  answerable  for  his  act,  and 
would  have  been  liable  in  an  action  on  the  case  for 
such  act,   if  it    had    been    distinctly  proved  to  have 
amounted  to  an  invasion  of  the  ferry. 

And  a  master  is  liable  for  the  fraud  of  his  servant,  Fraud  of 
committed  in  the  course  of  his  master's  business,  and  servant, 
within  *but,  as  we  shall  hereafter  see,  not  be-  [*329] 
yond,  the  scope  of  his  authority.  Thus,  if  a  goldsmith 
make  plate,  wherein  he  mingles  dross,  so  that  it  is  not 
according  to  the  standard,  and  send  his  servant  to  a 
fair  to  sell  it,  who  sells  it  for  good  plate  according  to 
the  standard,  an  action  upon  the  case  lies  against  the 
master  (as).  , 

Upon  this  principle  a  sheriff  has  been  held  liable  for 

Whitfield  V.  South-Eastern  Railway  Co.,  27  L.  J.,  Q.  B.  229 ;  1  E., 
B.  &  E.  115 ;  Green  v.  London  General  Omnibus  Co.,  29  L.  J.,  C. 
P.  13 ;  and  the  American  cases  of  Moore  v.  Fitchbourg  BailrSad 
Corporation,  4  Gray,  465 ;  The  Philadelphia,  <&c.  liailroad  v. 
Quigley,  21  Howard's  Eep.  202 ;  Hewett  v.  Swift,  3  Allen's  Rep. 
420. 

(m)  Hnzzy  v.  Field,  2  C,  M.  &  R.  432.  Where  the  lessee  by 
parol  of  a  ferry,  finding  it  did  not  answer,  agreed  to  become  ser- 
vant to  the  lessor  and  account  to  him  for  the  profits  of  the  ferry, 
his  interest  as  tenant  was  held  to  have  been  surrendered  by 
operation  of  law,  Peter  v.  Kendal,  6  B.  &  C.  703.  In  Blackwell  v. 
Wiswal,  21  Barbour's  (Amer.)  Eep.  355,  the  lessor  of  a  ferry  was 
held, not  liable  for  the  acts  of  lessee's  servants. 

{x)  Southern  v.  How,  Cro.  Jac.  471  ;  and  see  Grammar  v.  Nixon, 
1  Stri  653 ;  Hern  v.  Nicholls,  1  Salk.  289 ;  Cornfoot  v.  F\mke,  6 
M.  &  W.  353 ;  FW^  v.  Wilson,  3  Q.  B.  58  ;  Jones  v.  Downman, 
4  Q.  B.  235,  note  ;  Downman  v.  Williams,  7  Q.  B.  103  ;  Waison-v. 
Earl  Charlemont,  12  Q.  B.  856 ;  Coleman  v.  Miches,  16  C.  B.  104  ; 
The  National  Exchange  Co.  of  Glasgow  v.  Drew,  2  M'Q.  103  ;  Ban- 
ger V.  Oreai  Western  Railway  Co.,  5  Ho.  Lords  Cases,  72;  Re  British 
Bank,  28  L.  J.,  Ch.  257  ;  Conybeare  v.  New  Brunswick  and  Canada 
Railway  and  Land  Co.,  29  L.  J.,  Ch.  435  ;  1  Giff.  319  ;  1  De  G., 
F.  &  J.  578;  31  L.  J.,  Ch.  297;  9  Ho.  Lords  Cases,  711 ;  Barry 
V.  Oroskey,  2  Johns.  &  H.  1  ;    Sioift  v.  Winterboiham,  42  L.  J.,  Q. 

B.  Ill ;  L.  E.',  8  Q.  B.  244 ;  /Same  v.  Jewesbury,  43  L.  J.,  Q.  B. 
56  ;  Mackay  v.  Commercial  Bprnh  of  New  Brunswick,  L.  E. ,  5  Pr. 

C.  394 ;  43  L.  J.,  Pr.  C.  C.  31 ;  Weir  v.  Bell,  47  L.  J.,  C.  L.  704  ; 
3  Exc.  Div.  338 ;  Chapleo  v.  Brunswick  Benefit  Building  Society, 
49  L.  J.,  C.  L.  796 ;  Thring  on  Joint  Stock  Co.  40  ;  Story  on  Ag. 
s.  264.  As  to  the  masters  liability  to  an  action  on  the  warranty, 
see  ante,  p.  282. 

(351) 


290 


LIABILITY  OP  MASTER  FOR  ACTS  OP  SERVANT. 


Udell  V. 
Atherton. 


Barwicl-  v. 
The  English 
Joinl-Stock 
Bank. 


the  fraud  of  his  officer  (y),  and  an  attorney  has  been 
compelled  Jay  the  Court  to  pay  costs  occasioned  by  bis 
clerk  fraudulently  simulating  the  seal  of  the  Court 
upon  a  writ  (2;),  Jervis,  C.  J.,  remarking,  "There  are 
many  ccts  of  a  servant  for  which,  though  criminal,  the 
master  is  civilly  responsible  by  action." 

And  it  would  seem  that  it  was  not  from  any  doubt  of 
this  principle,  but  as  to  the  application  of  it  to  the 
facts  of  the  particular  case,  that  the  Court  were  equally 
divided  in  the  case  of  Udell  v.  Atherton  (a),  where  the 
question  was  as  to  the  liability  of  a  timber  merchant  to 
an  action  for  deceit,  in  consequence  of  his  traveller 
having  by  fraud  induced  the  plaintiff  to  purchase  a  log 
of  mahogany.  For  in  a  subsequent  case  (6)  in  the  Ex- 
[*330]  chequer  Chamber,  in  which  *the  question  was 
as  to  the  liability  of  a  banking  company  for  the  fraud 
of  their  manager,  Willes,  J.,  in  delivering  judgment, 
said, — 

"  If  it  was  a  fraud  on  the  part  of  the  manager,  then 
arises  the  question  whether  the  bank,  the  employers,  are 
answerable  for  it  ?  It  is  enough  to  say  as  to  that,  that 
we  conceive  we  are  in  no  respect  overruling  the  opinion 
of  two  of  the  learned  Barons,  Martin  and  Bramwell,  in 
the  case  of  Udell  v.  Atherton,  which  was  most  relied  on 
to  establish  the  proposition  that  a  principal  is  not  an- 
swerable for  the  fraud  of  his  agent.  Upon  looking  to 
that  case  it  seems  verj'  clear  that  the  division  of  opinion 
which  took  place  in  the  Court  of  Exchequer  arose,  not 
so  much  on  the  question  whether  the  principal  is  an- 
swerable for  the  act  of  his  agent  in  the  course  of  his 
business  (for  that  question  was  settled  as  early  as  Lord 
Holt's  time),  as  on  the  application  of  that  principle  to 
the  peculiar  facts  of  the  case.  The  person  whose  act 
was  relied  on  there  as  constituting  a  liability  on  the 
sellers  was  the  defendant's  agent,  adopted  by  them 
under  peculiar  circumstances,  and  not  being  their  gen- 
eral agent  in  their  business  as  the  manager  of  the  bank 


(y)  Raphael  v.  Goodman,  8  A.  &  E.  565.  In  Wright  v.  Child,  4 
H.  &  C.  529,  it  was  held  that  the  sheriff's  officer  was  not  the 
agent  of  the  execution  creditor. 

(»)  Dunkley  v.  Ferris,  11  C.  B.  457. 

(a)  30  L.  J.,  Exc.  337;  7  H.  &  N.  172. 

(6)  Barwick  v.  The  English  Joint-Stock  Bamk,  36  L.  J.,  Exc. 
147;  L.  E.,  2  Exc.  259.  See  also  Foster  v.  Green,  31  L.  J.,  Exc. 
158;  The  Thetis,  38  L.  J.,  Adm.  42  ;  Mackay  v.  Commercial  Bank 
of  New  Brunswick,  Weir  v.  Bell,  and  Chapleo  v.  Bmnmiich  Benefit 
Building  Society,  supra,  note  (a;) ;  Swire  v.  Francis  (1877),  L.  R.,  3 
App.  Cas.  106;  47  L.  J.,  Pr.  C.  C.  18;  Shaw  v.  Port  Philip  Co- 
lomal  Gold  Mining  Co.,  53  L.  J.,  C.  E.  369;  50  L.  T.,  N.  S.  685. 
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ia  here.  But  with  respect  to  the  question  whether  a 
principal  is  answerable  for  the  acts  of  his  agent  done 
in  the  course  of  his  master's  business,  and  for  the  mas- 
ter's benefit,  no  sensible  distinction  can  be  diawn  be- 
tween the  case  of  fraud  and  that  of  any  other  wrong, 
as  to  which  the  general  rule  is  that  the  master  is  an- 
swerable for  such  wrong  if  committed  in  the  course  of 
his  service,  and  for  his  benefit.  That  is  the  principle 
which  is  acted  on  every  day  in  running-down  cases,  and 
which  has  been  applied  also  to  direct  trespasses  to 
goods,  as  where  owners  of  ships  have  been  held  liable 
for  the  acts  of  the  masters  abroad  in  improperly  selling 
cargoes.  It  has  been  held  applicable  to  actions  of  false 
imprisonment  in  cases  where  officers  of  a  railway  com- 
pany intrusted  with  the  execution  of  the  bye-laws  have 
wrongfully,  but  intending  to  act  in  the  course  of  their 
duty,  imprisoned  persons  supposed  to  have  come  within 
the  bye-laws.  It  has  been  acted  on  in  the  case  of  a 
person  employed  by  the  owner  of  boats  to  navigate 
boats  and  take  fares  for  thejr  use  where  a  ferry  has 
been  infringed  or  such  like  wrong  committed.  In  all 
these  cases  it  may  be  said,  as  it  was  said  here,  that  the 
master  had  not  authorized  the  particular  act.  It  is 
true  he  has  not  authorized  the  particular  act,  but  he 
has  put  his  agent  in  his  place  as  to  a  class  of  acts,  and 
he  must  be  answerable  for  the  manner  in  which  the 
agent  conducts  himself  in  doing  his  business." 

It  has,  however,  been  held  in  the  House  of  Lords  (c).  Servant 
that  negligence  of  trustees  of  a  corporation,  in  leaving  enabled  to 
the  *corporate  seal  in  the  hands  of  the  secre-  r*33l1  commitfraud 
tary,  whereby  he  was  enabled  fraudulently  to  aifix  it  to  neo-ligence. 
five  powers  of  attorney  for  the  transfer  of  stock  belong-  ^^j^j.  gf  j^^, 
ing  to  the  corporation,  did  not  prevent  them  from  saying  land  v.  Trus- 
that  the  powers  of  attorney  were  forged,  and  suing  the  tees  of  Evans's 
bank  for  not  transferring  the  stock  on  their  subsequent  C'/mn'Mes. 
application.     In  giving  the  opinion  of  the  judges  to  the 
House  of  Lords  in  that  case.  Lord  Wensleydale  said, — 

"If  a  man  should  lose  his  cheque-book,  or  neglect  to 
lock  the  desk  in  which  it  is  kept,  and  a  servant  or 
stranger  should  take  it  up,  it  is  impossible,  in  our  opin- 
ion, to  contend  that  a  banker  paying  his  forged  cheque 
would  be  entitled  to  charge  his  customer  with  that  pay- 
ment.     Would  it  be  contended  that,  if   he  kept  his 

(c)  Bank  of  Ireland  v.  Trustee's  of  Evans's  Charities,  5  Ho. 
Lords  Cas.  389.  The  secretary  had  been  convicted  of  the  forgery. 
See  Be  Swan,  30  L.  J.,  C.  P.  113 ;  Swan  v.  Australasian  Co.  31  L. 
J.,  Exc.  435;  Gvardians  of  Halifax  Union  v.  Wheelwright,  44  L. 
J.,  Exc.  121. 
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goods  SO  negligently  that  a  servant  took  them  and  sold 
them,  he  must  be  considered  as  having  concurred  in 
the  sale,  and  so  be  disentitled  to  sue  for  their  conver- 
sion on  a  demand  and  refusal." 
Telegraph  It  may  be  convenient  to  mention  in  this  place  that  it 

clerk  sendlBg  has  been  held  that  a  telegraph  company  are  not  liable 
"^°°g  to  an  action  at  the  suit  of  the  receiver  of  a  wrong  mes- 

message.         ^^^^  ^^^  ^^  mistake  of  their  clerk  in  transmitting  it, 
although  the  mistake  caused  serious  loss  to  the  plain- 
tiff (d). 
Master's  '^^®  ^^^^  *^^*  ^  master  is  responsible  for  the  acts  of 

liability         his  servants  applies,  not  only  to  domestic  servants  who 
extends  to      may  have  the  care  of  carriages,  horses  and  other  things 
persons  not    j^  ^jjg  employ  of  the  family,  but  extends  to  other  ser- 
emnloved^^  vants  whom  the  master  or  owner  selects  and  appoints  to 
himself  if      do  any  work  or  superintend  any  business,   although 
they  are  Ma    such  servants  be  not  in  the  immediate  employ  or  under 
servants.        ^he  superintendence  of  the  master.     As,  for  instance, 
if  a  man  is  the  owner  of  a  ship,  he  himself  appoints 
.the  master,  and  he  desires  the  master  to  appoint  and  se- 
lect the  crew ;  the  crew  thus  become  appointed  by  the  own- 
er, and  are  his  servants  for  the  management  and  govern- 
ment of  the  ship,  and  if  any  damage  happens  through 
their  default  it  is  the  same  as  if  it  happened  through 
[*332]  the  immediate  default  of  the  owner  *himself. 
The  same  principle  prevails  if  the  owner  of  a  farm  has 
it  in  his  own  hands,  and  does  not  personally  interfere 
in  the  management,  but  appoints  a  bailiff  or  hind  who 
hires  other  persons  under  him,  all  of  them  being  paid 
out  of  the  funds  of  the  owner  and  selected  by  himself, 
or  by  a  person  specially  deputed  by  him  ;  if  any  dam- 
age happen  through  their  default  the  owner  is  answer- 
able, because  their  neglect  or  default  is  his,  as  they  are 
appointed  by  and  through  him  (e).     So  in  the  case  of  a 
mine,    the  owner  employs  a    steward  or  manager  to 
superintend  the  working  of  the  mine,  and  to  hire  un- 
der-workmen,  and  he  pays  them  on  behalf  of  the  owner. 
These  under-workmen  then  become  the  immediate  ser- 

(d)  Dixon  v.  Eeuters'  Telegraph  Co.,  46  L.  J.,  C.  L.  197,  follow- 
ing Playfair  v.  United  Kingdom  Electric  Co.,  38  L.  J.,  Q.  B.  249  ; 
L.  R.,  4  Q.  B.  706. 

(e)  See  B.  v.  Hoseason,  14  East,  605.  And  see  Foreman  v. 
Mayor,  &c.  of  Canterbury,  40  L.  J.,  Q.  B.  138,  where  Blackhum, 
J.,  said,  "It  is  probable  that  the  negligence  was  not  that  of  the 
surveyor,  but  of  some  subordinate  appointed  by  the  surveyor, 
but  who  still  was  a  servant  of  the  local  board  of  health  as  much 
as  the  guard  or  porter  on  a  railway  is  the  servant  of  the  com- 
pany, although  he  is  appointed  by  the  manager  or  the  secretary  " 
See  also  Taylor  v.  Qreenhalgh,  43  L.  J.,  Q.  B.  168. 
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vants  of  the  owner,  and  the  owner  is  answerable  for 
their  default  in  doing  any  acts  on  account  of  their  em- 
ployer (/). 

"Upon  this  principle  it  was  that  the  defendant  was  Wai/hind  v. 
held  liable  in  Wayland  v.  Elkins  (g)  for  damage  done  Elkins. 
to  the  plaintiff's  house  by  a  waggon  being  driven 
against  it.  The  defendant  and  D.  were  carriers  from 
London  to  Gosport,  and  by  an  arrangement  between 
them  D.  horsed  the  waggon  from  London  to  iParnham, 
and  the  defendant  then  conducted  it  from  Farnham  to 
Gosport.  At  the  time  the  mischief  happened  the  wag- 
gon was  drawn  by  D.'s  horses,  and  was  driven  by  a  ser- 
vant of  D.,  who  had  been  hired  by  and  received  his 
wages  from  D.,  and  with  whose  employment  the  defend- 
ant had  no  concern  whatever,  but  *the  wag-  [*333] 
gon  was  the  property  of  the  defendant ;  and  Gibbs, 
C.  J.,  held  that  the  action  migtt  be  maintained  "  upon 
this  principle ;  the  waggon  belongs  to  Elkins,  and  he 
receives  the  profits  derived  from  the  use  of  it.  On 
what  terms  he  engages  with  D.  we  do  not  know,  but 
being  jointly  entitled  with  D.,  and  since  it  is  no  objec- 
tion that  D.  had  not  been  joined,  the  case  is  the  same 
as  if  Elkins  had  received  all  the  profits.  Then  since 
the  waggon  was  to  be  drawn  for  the  benefit  of  Elkins, 
the  servant  to  all  legal  purposes  was  the  servant  of 
Elkins,  although  for  inferior  purposes,  and  as  between 
the  parties  he  may  be  considered  as  the  servant  of  D." 

To  the  same  principle  may  also  be  referred  the  case  j^andleson  v. 
of  Randleson  v.  Murray  (h),  though  that  case  is  some-  Murray. 
times  placed  with  a  different  class  of  cases,  those, 
namely,  in  which  an  owner  of  fixed  property  has  been 
held  responsible  for  the  acts  of  persons  not  strictly 
speaking  his  servants  («).  In  that  case  the  defendant 
who  was  a  warehouseman  at  Liverpool,  had  employed 
a  master  porter  to  remove  some  barrels  of  flour  from 

(/)  Per  Littledale,  J.,  in  Laugher  v.  Pointer,  5  B.  &  C.  554 ; 
and  see  per  Mullett,  J.,  in  Blake  v.  Ferris,  1  Seld.  (American) 
Eep.  58.  In  Stone  v.  Cartwright,  6  T.  E.  411,  it  was  held  that  the 
agent  of  a  colliery,  belonging  to  an  infant,  who  was  appointed 
manager  by  the  Court  of  Chancery,  was  not  liable  for  damage 
caused  by  colliers  hired  by  a  bailiff  employed  under  him  to 
superintend  the  works.  The  action  should  have  ^een  against  the 
infant  ;  and  see  B.  v.  Bleasdale,  2  Carr.  &  K.  765,  ante,  p.  309. 

{g)  1  Stark,  272  ;  Holt,  227.  See  the  reporter's  note  at  the 
end  of  the  latter  report. 

(h)  11  A.  &  E.  109.  It  may  well  be  doubted  how  far  this  case 
would  be  supported  now.  See  Murphy  v.  Caralli,  34,  L.  J.,  Exc. 
14-3  H.  &  C.  462. 

/  (i)  As  to  those  cases,  see  Eeedie  v.  London  and  North-  Western 
Railway  Co.,  4  Exc.  224,  post,  p.  354. 
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his  warehouse.  The  master  porter  used  his  own  tackle, 
and  brought  and  paid  his  own  men,  but  employed  a 
master  carter  to  carry  the  barrels  away,  and  the  master 
carter  brought  his  own  carts  and  men,  one  of  whom 
was  the  plaintiff.  The  master  porter's  tackle  failed 
whilst  being  used  by  his  men,  a  barrel  fell  and  injured 
the  plaintifP,  and  the  defendant  was  held  liable  for  the 
damage,  on  the  ground  that  the  men  were  on  point  of 
law  his  servants  (k). 

It  was  upon  this  principle  also  that,  where  a  firm  of 
potters  engaged  workmen  to  work  in  their  manufactory 
L*334]  for  *a  year  at  daily  wages,  and  on  the  same 
day  engaged  E.  to  work  for  them  by  piecework  for  the 
same  period,  and  the  work  which  the  workmen  had  to 
do  was  in  fact  included  in  the  piecework  of  R.,  and  E. 
paid  the  workmen's  wages  out  of  the  amount  paid  to 
him  by  the  firm  for  piecework,  it  was  held  that  the 
■Workmen  were  the  servants  of  the  firm,  so  as  to  be 
liable  to  conviction  for  leaving  their  employment,  under 
4  Geo.  4,  C.U  (I). 

And  so  where  a  corn-factor  was  absent  from  his  shop, 
and,  during  his  absence,  his  sister  managed  his  busi- 
ness ;  she  wanted  to  send  out  some  corn  to  a  customer, 
and  for  this  purpose  employed  a  person  who  occasion- 
ally worked  for  her  brother,  and  who  at  the  time  of 
such  employment  was  in  a  state  of  inebriety.  This 
man,  contrary  to  the  practice  of  the  corn-factor's  shop, 
took  out  the  corn  on  a  small  warehouse  truck,  which  he 
negligently  left  on  the  road,  whereby  a  person  driving 
along  in  a  chaise  was  injured  :  the  corn -factor  was  held 
liable  in  an  action  at  the  siiit  of  this  person  (m). 

Upon  this  principle,  in  America,  a  railway  company 
has  been  held  liable  for  the  acts  of  a  contractor  for  a 
portion  of  their  line,  where  in  blasting  rocks,  pursuant 
to  the  contract,  a  stone  was  thrown  upon  and  injured 
the  plaintiff  (n). 

And  so,  where  a  tollgate  keeper  let  the  beam  of  the 


(ft)  A.  and  S.  sold  to  P.  a  box  in  the  loft  of  their  store,  and 
P.  promised  to  send  his  porter  for  it.  He  did  so,  and,  by  per- 
mission of  A.  and  S.,  the  porter  went  up  into  the  loft,  and  pro- 
ceeded to  lower  the  box  by  means  of  tackle  belonging  to  A.  and 
S.  The  box  fell  and  injured  the  plaintiff :  it  was  held  in 
America  that  A.  and  S.  were  not  liable.  Stevens  v.  Armstrong,  2 
Beld.  435  (1852). 

(1}   Willelt  V.  Boote,  30  L.  J.,  M.  C.  6. 

(m)   Wanstall  v.  Pooley,  Q.  B.  M.  T.  1841,  6  CI.  &  F.  910,  n. 

(»)  Stone  V.  Olieshire  Railroad  Corporation,  19  New  Hampsh. 
Eep.  427  ;  Lowell  v.  Boston  and  Lowell  Railroad  Vorporation,  23 
Pick.  24. 
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gate  down  upon  and  injured  the  plaintiff,  who  was 
passing,  the  company  were  held  liable,  as  it  was  done 
in  the  course  of  his  employment  (o). 

And  if  a  servant  is  acting  in  the  eocecution  of  his  fr    ^     y 
master's  orders,  and  by  his  negligence  causes  injury  to  a  j^jg  though 
third  party,  the  master  will  be  responsible,  although  the  act 'of  servant 
servant's  act  was   not   necessary    for  the  proper  per-  not  necessary 
f  ormance  of  his  duty  to  his  master,  or  was  even  contrary  ^°^'  Prop*"" 
to  his  master's  orders.     Upon  this  subject  nice  ques-  of  his^maa-^ 
tions  often  arise  as  *to  how  far  the  servant  was  [*335]  ter's  orders, 
acting  in  his  master's  service  at  the  time  the  injury 
was  done  :  though  the  law  is  clear,  it  is  sometimes 
difficult  of  application  to  particular  cases.     It  is  well 
illustrated  by  the  following  cases,  in  which  the  master 
was  held  liable. 

In  an  action  (  p)  for  the  negligent  driving  of  the  de-  Coachman 
fendant's  coachman,  whereby   the   plaintiff's  carriage  striking 
was  upset  :  it  appeared  that  the  accident  arose  from  another  per- 
the  defendant's  coachman  striking  the  plaintiff's  horses  son's  horses 
with  his  whip,  in  consequence  of  which  they  moved  (jjiyinn-  iiig 
forward,  and  the  chariot  was  overturned.     At  the  time  master. 
when  the  horses  were  struck  the  two  carriages  were  en-  a-oft  v. 
tangled.     The  defendant  was  held  liable  for  the  dam-  Mison. 
age  caused  by  his  servant's  act,  although  wanton,  as  it 
was  done  in  pursuance  of  his  employment.     And,  per 
Curiam:     "  The  distinction  is  this  :  if  a  servant  driv- 
ing a  carriage,  in  order  to  effect  some  purpose  of  his 
own,  wantonly  strike  the  horses  of  another  person,  and 
produce  the  accident,  the  master  will  not  be  liable.    But 
if,  in  order  to  perform  his  master's  orders,  he  strikes, 
but  injudiciously,   and  in   order  to    extricate   himself 
from  a  difficulty,  that  will  be  negligent  and  careless 
conduct,  for  which  the  master  will  be  liable,  being  an 
act  done  in  pui'suance  of  the  servant's  employment." 

So,  if  a  coachman  were  driving  his  master,  and  were  coachman 
ordered  not  to  drive  so  fast,  but  he  nevertheless  con-  driving  too 
tinned  to  do  so,   and  an  accident  occurred  in  conse-  last. 
quence,  the  master  would  be  responsible  for  the  injury  ; 
for  in  that  case  the  coachman  would  still  be  driving  for 
his  master,  though  driving  badly  (q). 

(o)  Nobleaville  and  Eagleiown  G-ravel  Road  Co.,  v.  Gause,  40 
Amer.  Kep.  224  ;  and  see  note  by  the  reporter,  p.  226. 

(p)  Oroft  V.  Alison,  4  B.  &  Aid.  590.  In  Welah  v.  Lavrrcnce,  2 
Chit.  262,  evidence  that  the  chainstay  of  a  cart  broke,  in  conse- 
quence of  which  the  horse  ran  away  and  plaintiff's  horse  was  in- 
jured, was  held  to  support  an  action  for  negligent  driving  by 
defendant's  servant,  as  the  master  is  bound  to  have  good  tackle. 

(  g)  7  M.  &  G.  566  ;  see  Sleath  v.  WiUon,  9  C.  &  P.  612. 
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So  a  master  was  held  (r)  liable  for  damage  caused  by 
[*336]  *the  negligent  driving  of  his  cart  in  the  city 
by  his  servant,  although  it  was  proved  that  the  cart 
ought  not,  in  carrying  out  his  orders,  to  have  been  in 
the  city  at  all  ;  and  Lord  Wensleydale  said, — 

"  If  the  servant,  being  on  his  master's  business,  took 
a  detour  to  call  upon  a  friend,  the  master  will  be  re- 
sponsible. If  you  think  the  servant  lent  the  cart  to  a 
person  who  was  driving  without  the  defendant's  knowl- 
edge, he  will  not  be  responsible.  Or  if  you  think  that 
the  young  man  who  was  driving  took  the  cart  surrepti- 
tiously, and  was  not  at  the  time  employed  on  his  mas- 
ter's business,  the  defendant  will  not  be  liable.  The 
master  is  only  liable  where  the  servant  is  acting  in  the 
course  of  his  employment.  If  he  was  going  out  of  his 
way  against  his  master's  implied  commands,  when  driv- 
ing on  his  master's  business,  he  will  make  his  master 
liable  ;  but  if  he  was  going  on  a  frolic  of  his  own,  with- 
out being  at  all  on  his  master's  business,  the  master  will 
not  be  liable." 

Again,  a  master  was  held  (s)  liable  for  damages 
caused  by  the  negligent  driving  of  his  servant,  who, 
after  having  set  his  master  down,  drove  round  to  de- 
liver a  parcel  of  bis  own,  and  did  not  drive  directly 
where  he  was  ordered  to  go,  Erskine,  J.,  saying, — 

"  Evidence  has  been  given  that  the  master  directed 
the  servant  to  drive  to  the  Eed  Lion,  in  Castle  Street, 
but  that  the  servant  improperly  drove  to  the  Old  Street 
Road  to  deliver  a  parcel  of  his  own  ;  and  the  pointihas 
been  put  to  the  Court  that,  inasmuch  as  it  is  clear  that 
the  servant  was  not  at  that  time  engaged  in  his  master's 
business,  this  action  cannot  be  maintained.  But  I  am 
of  opinion  that  this  action  may  be  maintained.  I  think 
the  law  has  been  most  properly  laid  down  by  Mr.  Baron 
Parke  in  the  case  which  has  been  cited  {t).  It  is  quite 
clear  that  if  a  servant  without  his  master's  knowledge 


(r)  Joel  v.  Morison,  6  C.  &  P.  501.  And  see  Booth  v.  Mister,  7 
C.  &  P.  66,  where  a  master  was  held  liable  for  damage  caused  by 
his  cart,  which  was  intrusted  to  his  servant,  but  which  another 
person,  a  friend  of  the  servant,  was  driving  when  the  accident  hap- 
pened ;  Lord  Abinger  saying  he  thought  that  as  the  defendant's 
servant  was  in  the  cart,  the  reins  being  held  by  another  man 
made  no  difference.  See  also  WTieatley  v.  Patrick,  2  M.  &  W. 
650.  The  amouqt  of  deviation  is  a  question  of  degree,  which  is 
one  for  the  jury.  Wldtman  v.  Pearson,  37  L.  J.,  C.  P.  156  :  3  L. 
E.,  C.  P.  422. 

(s)  Sleath  v.  Wilson,  9  C.  &  P.  607  ;  S.  0.  nomine  Seath  v.  Wil- 
son, 2  M.  &  Rob.  181, 

(t)  Joel  V.  Morison,  ubi  supra. 
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takes  hia  master's  carriage  out  of  the  coach  house,  and 
with  it  commits  an  injury,  the  master  is  not  answerable, 
and  on  this  ground,  that  the  master  has  not  intrusted 
his  servant  with  the  carriage.  But  whenever  the  mas- 
ter has  intrusted  the  servant  with  the  control  of  the  car- 
riage it  is  no  answer  that  the  servant  acted  improperly 
in  the  management  of  it"  (it). 

*rhis  liability  of  the  master  for  the  act  of  hia  [*337]  Limpus  v. 
servant  when  driving  for  him  is  forcibly  illustrated  by  General 
a  case  (x)  in  which  an  omnibus  company  were  held  Omnibus  Co. 
liable  for  the  acts  of  their  driver  in  "  nursing  "  a  rival 
omnibus,  whereby  the  omnibus  of  the  defendants  ran 
against  the  horses  and  omnibus  of  the  plaintiff  and 
overturned  it,  although  it  was  a  direct  contravention  of 
the  printed  regulations  of  the  company  to  race  with  cr 
obstruct  other  omnibuses  or  hinder  or  annoy  the  driver 
or  conductor  thereof  in  his  business,  whether  that 
omnibus  be  one  belonging  to  the  company  or  other- 
wise. And  the  Exchequer  Chamber  upheld  the  direc- 
tion of  Martin,  B.,  to  the  jury,  that  if  the  defendants' 
driver  being  irritated  acted  carelessly,  recklessly,  wan- 
tonly or  improperly,  but  in  the  course  of  his  employ- 
ment, and  in  doing  that  which  he  believed  to  be  for  the 
interests  of  the  defendants,  then  the  defendants  were 
responsible  for  the  acts  of  their  servant :  that  the  in- 
structions given  by  the  defendants  to  the  driver  not  to 
obstruct  other  omnibuses,  if  he  did  not  pursue  them, 
were  immaterial  as  to  the  question  of  the  master's 
liability,  but  if  the  true  character  of  the  driver's  act 
was  that  it  was  an  act  of  his  own,  and  in  order  to  effect 
a  purpose  of  his  own,  then  the  defendants  were  not 
responsible. 

The  defendants  sent  a  barge  under  the  management 

(m)  But  Cockbm-n,  C.  J.,  did  not  adopt  this.  See  Story  v. 
Ashton,  post,  p.  241.  So  a  landlord  is  liable  for  any  irregularity- 
committed  by  a  broker  whom  he  has  authorized  to  distrain,  if 
the  broker  has  distrained  the  right  goods,  although  the  irregular- 
ity be  committed  without  the  knowledge  or  sanction  of  the  land- 
lord, Haseler  y.  Lemoyne,  28  L.  J.,  C.  P.  103.  But  not  if  he  dis- 
train the  wrong  goods,  Lewis  v.  Beed,  13  M.  &  "W.  834  ;  or  things 
not  distrainable,  Freeman  v.  Bosher,  13  Q.  B.  780. 

(x)  Limpus  V.  General  Omnibus  Co.,  32  L.  J.,  Exc.  34  ;  1  H.  & 
C.  526.  See  also  Whitman  v.  Pearson,  ante,  p.  336,  note  (r), 
where  a  contractor  was  held  liable  for  the  negligence  of  a  servant 
to  whom  he  had  intrusted  a  horse  and  cart,  but  who  went  home 
to  dinner  and  left  them  outside,  when  the  horse  ran  away  and 
did  damage.  And  see  Bayley  v.  Manchester,  Sheffield  and  Lincoln- 
shire Railway  Co.,  41  L.  J.,  C.  P.  278  ;  42  L.  J.,  C.  P.  78 ;  L.  E., 
8  C.  P.  148,  472;  Ward  v.  General  Omnibus  Co.,  42  L.  J.,  C.  P. 
265. 
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of  a  lighterman  to  a  wharf  to  be  loaded  ;  he  was  unable 
to  get  up  to  the  wharf  in  consequence  of  the  plaintiff's 
barge  lying  in  the  way  without  any  one  in  charge  of  it. 
The  foreman  uf  the  wharf  told  him  to  shove  the  plain- 
[*338]  tiff's  *barge  away  as  it  had  no  business  there, 
and  to  bring  his  own  alongside.  He  moved  the  plain- 
tiff's barge  and  made  it  fast  to  a  pile  in  the  river. 
When  the  tide  went  down  the  plaintiff's  barge  settled 
upon  a  projection  in  the  bed  of  the  river  and  was  in- 
jured {y).  It  was  held,  overruling  Lamb  v.  Palk  (z), 
that  the  defendants  were  liable,  as  the  lighterman  was 
acting  within  the  scope  of  his  employment  as  their  ser- 
vant. 

Where  the  general  manager  of  the  defendant,  a 
horse  dealer,  had  a  horse  and  gig  of  his  own,  which  he 
used  for  the  defendant's  business  as  well  as  his  own, 
and  was  allowed  to  keep  them  on  defendant's  premises 
at  his  expense  ;  and  on  one  occasion  the  manager,  on 
putting  the  horse  into  the  gig,  told  defendant  he  was 
going  to  S.  to  collect  a  debt  for  him  and  afterwards  to 
see  his  own  doctor,  and  before  he  got  to  S.  he  ran  the 
gig  against  and  killed  the  plaintiff's  horse  ;  it  was  held 
that  there  was  abundant  evidence  to  make  the  defend- 
ant responsible,  although  he  had  not  expressly  request- 
ed the  manager  to  use  the  horse  and  gig  on  that  occa- 
sion. And  it  was  also  held  that  the  proper  question  to 
leave  to  the  jury  is,  whether  at  the  time  of  the  act  com- 
plained of,  the  servant  was  driving  on  his  master's 
business  and  with  his  authority  (a). 

And  it  has  been  held  that  the  exception  in  a  bill  of 
lading  of  ''  accidents  or  damage  of  the  seas,  rivers  and 
steam  navigation,  of  whatever  nature  or  kind  soever," 
does  not  protect  the  shipowner  from  liability  for  dam- 
age arising  from  a  collision  caused  by  the  negligence 
of  the  crew  (b). 

And  a  master  has  been  held  liable  for  damage  done 
to  a  third  person  which  would  not  have  happened  but 
for  the  negligence  of  the  defendant's  servant,  although 
the  immediate  cause  of  the  damage  was  a  stranger. 
[*339]  *Thus,  a  master  scavenger  was  held  liable  for 
injury  caused  by  the  negligence  of  his  servant  in  leav- 
ing his  cart  and  horse  unattended  in  the  street,  although 


(y)  Page  v.  Defnes,  7  Best  &  S.  137. 

Iz)  9  C.  &  P.  629,  post,  340. 

la)  Patten  v.  Bea,  2  C.  B.,  N.  S.  606 ;  26  L.  J.,  C.  P.  235. 

(b)  Lloyd  V.  General  Iron  Screw  Collier  Co.,  33  L.  J.,  Exc.  269; 
Czech  V.  General  Steam.  Navigation  Co.,  37  L.  J.,  C.  P.  3 ;  et  cas. 
lb.  cit. 
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the  immediate  cause  of  the  injury  was  a  passer-by  who 
struck  the  horse,  which  backed  the  cart  into  the  plain- 
tiff's shop-window  (c).  In  that  case  it  was  a  mis- 
feasance to  leave  the  horse  unattended  (d). 

Moreover  a  master  is,  generally  speaking,  liable  for  Extent  of 
all  the  consequences  arising  from  the  misconduct  of  his  master's 
servant,  where  an  injury  arises  to  a  third  person  from  liability, 
such  misconduct:    though  Pollock,  C.  B.,  in  one  case 
said  he  entertained  considerable  doubt  whether  a  man 
is  responsible  for  all  the  possible  consequences  that 
may,  under  any  circumstances,  arise  in  respect  of  mis- 
chief which  by  no  possibility  could  he  have  foreseen, 
and  which  no  reasonable  person,  under  any  circum- 
stances, could  be  callel  upon  to  have  anticipated  (e). 

A  master,  however,  is  not  responsible  for  the  wrong-  Master  not 
lEul  act  of  his  servant  unless  that  act  be  done  in  the  responsible 
execution  of  the  authority  given  by  his  master  (/).  for  servant's 
Beyond  the  scope  of  his  employment  he  is  as  much  a  ^o^e^of  "his 
stranger  to  his  master  as  any  third  person,  and  there   authority, 
fore,  his  act  cannot  be  regarded  as  the  act  of  his  mas- 
ter (g). 

Upon  this  principle  it  was  held  (h),  that  a  master  j^j-ixenziew 
was  not  liable  for  the  act  of  his  housemaid  in  light-  M'Leod. 
ing  furze  and  straw  with  a  view  to  clean  a  chimney 
which  smoked,  whereby  the  house  was  burnt  down,  as 
sho  was  merely  employed  to  light  the  fire,  and  others 
were  employed  to  clean  the  chimney,  and,  moreover, 
she  had  been  expressly  *cautioned  not  to  at-  [*340] 
tempt  to  clean  the  chimney  in  that  way;  the  court  con- 
sidering that  in  acting  as  she  did  she  was  acting  beyond 
the  scope  of  her  employment,  which  was  merely  to 
light  the  fire. 

Again  (i),  a  master  was  held  not  liable  for  an  unlaw-  ^^o^,  y 
ful  act  committed  by  his  servant,  who  was  authorized  Martin. ' 
to  distrain  cattle  damage  feasant  on  his  land,  in  driving 
the  plaintiff's  horses,  which  were  on  the  highway,  on  to 

(c)  lUidge  v.  Goodvnn,  5  C.  &  P.  190.  And  see  Clark  v.  Cham- 
bers, 47  L.  J.,  C.  L.  427;  3  Q.  B.  Div.  327. 

{d)  See  3  E.  &  B.  153.  See  also  and  consider  Harrison  v.  Oreat 
Northern  Bailway  Co.,  33  L.  J.,  Exc.  266. 

(e)  Greenland  v.  Chaplin,  19  L.  J.,  Exc.  293;  see  Bigby  v. 
Eewiit,  lb.  291. 

(/)  Middleton  v.  Fowler,  1  Salk.  282;  Croft  v.  AUison,  4  B.  & 
Aid.  590;  Lamb  v.  Palk,  9  C.  &  P.  629;  M'Manus  v,  Orickett,  1 
East,  106;  see  Garth  v.  Howard,  8  Bing.  451,  ante,  p.  288. 

(g)  See  ante.  pp.  275,  288,  299,  329;  Wilson  v.  Rankin,  34  L. 
J.,  Q.  B.  62;  M'GwDan  v.  Dyer,  L.  R.,  8  Q.  B.  141. 

(h)  M'Kenzie  v.  M'Leod,  10  Bing.  385. 

(«)  Lyons  v.  Martin,  8  A.  &  E.  512.  See  Limpus  v.  General 
Omnibus  Co.,  ante,  p.  337. 
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his  master's  land  and  then  dictraining  them,  as  the  do- 
ing so  was  not  within  the  scope  of  his  authority ;  and 
Patteson,  J.,  said,  "A  master  is  liable  where  his  servant 
causes  injury  by  doing  a  lawful  act  negligently,  bat 
not  where  he  wilfully  does  an  illegal  one." 
Qoodman  v.  So  if  a  man  sends  his  servant  on  an  errand  without 
Kennell.  providing  him  with  a  horse  and  he  meets  a  friend  who 

has  one,  who  permits  him  to  ride,  and  an  injuiy  hap- 
pens in  consequence,  the  master  is  not  responsible  for 
that  act.  If  it  were  so,  every  master  might  be  ruined 
by  acts  done  by  his  servant  without  his  knowledge  or 
authority  {k). 
Lamiv.  Palk.  ^^^  where  (I)  the  plaintiff's  van,  which  had  brought 
mineral  water  to  the  back  entrance  of  the  plaintiif's 
premises,  was  unloading,  and  the  plaintiff's  gig  stand- 
^  ing  behind  it,  when  the  defendant's  coacnman,  with  a 
carriage  and  pair  of  horses,  came  up  from  the  mews 
into  the  street,  and  the  carriage,  being  unable  to  pass 
the  van  for  want  of  room,  was  obstructed  for  five  min- 
utes, when  the  defendant's  coachman  got  off  his  box 
and  took  hold  of  the  head  of  the  horse  which  was  in 
the  van,  in  order  to  remove  the  van,  this  caused  the  van 
to  move,  and  a  case  of  mineral  water  that  a  person  was 
taking  from  the  van  fell  down  on  the  shafts  of  the 
plaintiff's  gig,  and  broke  them:  it  was  held  byGurney, 
B.,  after  consulting  other  judges,  that  the  defendant 
was  not  responsible  for  the  damage  done,  as  the  coach- 
man was  not  acting  in  the  employ  of  his  mistress  at 
the  time  the  matter  occurred. 
MitcMlY.  [*341]  *So  where  the  defendant's  carman,  having  fin- 
Orassweller.  ished  the  business  of  the  day,  returned  to  their  shop  in 
Welbeck  Street  with  their  horse  and  cart,  and  got  the 
key  of  the  stable,  which  was  close  by,  but  instead  of 
going  there  at  once  and  putting  up  the  horse  as  it  was 
his  duty  to  do,  he,  without  his  master's  knowledge  or 
consent,  drove  a  fellow  workman  to  Euston  Square,  and 
in  his  way  back  ran  over  and  injured  the  plaintiff;  it 
was  held,  that  inasmuch  as  the  carman  was  not  at  the 
time  of  the  accident  engaged  in  his  master's  business, 
they  were  not  responsible  for  the  consequences  of  his 
unauthorized  act  (m).     And  Maule,  J.,  said,  "The mas- 

(Tc)  Goodman  v.  Kennell,  3  C.  &  P.  167. 

[l)  Lamb  v.  Lady  EHzaieth  Palk,  9  C.  &  P.  629.  But  see  as  to 
this  case   Page  v.  Defries,  7  Best  &  S.  137,  ante,  p.  337. 

(m)  Mitchell  v.  Orassweller,  13  C.  B.  237.  It  was  held  in  this 
case,  that  under  "not  guilty"  the  defendants  might  show  that 
the  driver  was  not  at  the  time  of  the  accident  acting  as  their  ser- 
vant. 
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ter  is  liable,  even  though  the  servant  in  the  performance 
of  his  duty,  is  guilty  of  a  deviation  or  a  failure 
to  perform  it,  in  the  strictest  and  most  convenient 
manner.  Bat  where  the  servant,  instead  of  doing  that 
which  he  is  employed  to  do,  does  something  which  he 
i  a  not  employed  to  do  at  all,  the  master  cannot  be  said  to 
do  it  by  his  servant,  and  therefore  is  not  responsible  for 
the  negligence  of  the  servant  in  doing  it." 

So  where  a  wine- merchant,  carrying  on  business  in  V.  Storey  v. 
Street,  Minories,  sent  his  clerk  in  a  cart  to  deliver  wine  Ashtm. 
at  Blackheath,  and  it  was  the  carman's  duty  to  bring 
back  empty  bottles  to  V.  Street  and  then  to  put  up  the 
horse  and  cart;  but  on  the  way  back  the  clerk  asked  the 
carman  to  drive  him  to  his  house  in  the  City  Road,  and 
asked  him  to  go  elsewhere,  and  when  they  had  proceed- 
ed about  two  miles  out  of  the  way,  the  plaintiff  was 
knocked  down  by  the  cart  and  seriously  injured,  the 
defendant  was  held  not  liable  {n).  And  Cockburn,  C. 
J.,  said, — 

"  I  think  the  law  as  laid  down  in  Mitchell  v.  Crasswel- 
ler  presents  us  with  a  true  view  of  the  case.  I  cannot 
adopt  the  proposition  of  Erskine,  J.,  in  *Sleath  v.  [*342] 
Wilson  (o),  that  whenever  the  master  has  intrusted  his  ser- 
vant with  the  control  of  the  carriage  it  is  no  answer  that 
the  servant  acted  improperly  in  the  management  of  it.  I 
think  that  a  servant  can  only  be  said  to  be  acting  in  the 
employment  of  his  master,  so  long  as  he  is  doing  some 
act  with  his  master's  assent.  I  think  that  if  a  driver 
whde  acting  in  his  master's  business  were  to  make  a 
slight  deviation  in  order  to  carry  some  business  of  his 
own  into  effect,  in  such  a  case  the  master  might  be  lia- 
ble, and  that  the  question  would  be  one  of  degree  as  re- 
gards the  extent  of  the  deviation.  But  this  is  not  the 
present  case.  Here  the  man  starts  upon  an  entirely  in-, 
dependent  journey  which  has  nothing  to  do  with  that 
which  he  undertook  on  behalf  of  his  employer.  While 
returning  home  by  way  of  King  William  Street  he  starts 
on  a  journey  to  the  City  Boad,  and  is  two  miles  out  of 
the  way  when  the  accident  happens.  In  Mitchell  v. 
Crasweller,  the  driver  after  returning  to  his  master's 


(n)  Storey  v.  Ashton,  38  L.  J.,  Q.  B.  223;  L.  E.,  4  Q.  B.  476. 
See  Bayner  v.  Mitchell,  2  C.  P.  Div.  357 ;  and  see  Bums  v.  Poul- 
son,  42  L.  J.,  C.  P.  302;  L.  E.,  8  C.  P.  563,  where  it  was  held  to 
be  a  question  for  the  jury  whether  or  not  in  the  particular  case 
the  servant  was  acting  within  the  scope  of  his  employment.  See 
also  Venablen  v.  Smith,  46  L.  J.,  C.  L.  470;  2  Q.  B.  Div.  279; 
Connick  v.  Digby,  9  Ir.  C.  L.  E.  557. 

(o)  Ante,  p.  336. 
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house  started  upon  an  entirely  independent  journey. 
Here  the  case  is  not  quite  so  strong,  but  in  deviating  as 
he  did  the  driver  did  in  fact  start  upon  an  independent 
joufney.  I  think  that  it  would  be  a  strange  thing  to 
hold  that  in  such  a  case  the  master  is  responsible." — 
Mellor,  J.,  and  Lush,  J.,  concurred. 

So  it  has  been  held  that  a  solicitor  was  not  liable  for 
the  negligence  of  a  clerk  who  after  his  master  had  gone 
for  the  day  went  into  his  master's  private  room  and  used 
his  lavatory,  leaving  the  tap  flowing,  whereby  the  stock- 
in-trade  of  the  plaintiff  who  occupied  the  room  below 
was  injured  (p). 

And  it  was  upon  the  principle  that  the  servant  was 
acting  beyond  the  scope  of  his  authority  that  the  rail- 
way company  were  held  not  liable  to  an  action  for  false 
imprisonment  in  consequence  of  their  officer  having 
given  the  plaintiff  into  custody  for  travelling  without  a 
ticket  for  certain  horses,  as  the  company  could  only  au  ■ 
thorize  giving  a  passenger  into  custody  for  travelling 
without  a  ticket  for  himself  (q). 

And  upon  the  same  principle  it  was  held  that  the  pro- 
prietors of  a  sewage  farm,  of  which  B.  was  manager, 
[*343]  were  *not  liable  for  a  trespass  upon  the  land 
of  an  adjoining  owner  committed  by  B.  which  he  had 
no  express  authority  from  the  defendants  to  commit, 
although  it  was  done  to  improve  the  drainage  from  the 
farm  and  benefit  the  neighborhood  (r) 

The  principle  upon  which  these  cases  were  decided 
is  further  illustrated  by  the  following  American  cases  : 

The  defendant's  servant  was  driving  his  waggon  and 
team,  and  the  plaintiff's  son  (a  boy  on  his  way  to  school), 
asked  for  a  ride.  The  servant  said  he  might  when  they 
got  up  the  hill  he  was  then  ascending.  When  the  hill 
was  ascended,  the  lad  took  hold  of  the  side  of  the  wag- 
gon, between  the  front  and  hind  wheels.  The  driver 
did  not  stop.  He  was  cautioned  by  a  bystander,  that 
if  he  did  not  stop  he  would  kill  the  boy.  He  looked 
behind  him.     The  horses  were  walking,  and  the  driver 


(p)  Stevens  v.  Woodward,  50  L.  J.,  C.  L.  231 ;  6  Q.  B.  Div.318. 
But  see  Milner  v.  Great  Northern  Railway  Co. ,  50  L.  T. ,  N.  S.  367. 

(g)  Poulton  V.  London  and  South  Western  Bailway  Co.,  8  Best  & 
S.  616  ;  36  L.  J.,  Q.  B.  294.  See  also  Edwards  v.  London  and 
North  Western  Bailway  Co.,  39  L.  J.,  C.  P.  241  ;  L.  R.,  5  C.  P. 
445;  Walker  v.  South  Eastern  Bailway  Co.,  39  L.  J.,  C.  P.  346; 
Allen  V.  London  and  South  Western  Bailway  Co.,  40  L.  J.  Q.  B. 
55  ;  L.  E.,6  Q.  B.  65  ;  Bank  of  New  South  Wales  y.  Owston',  L.  E., 
4  App.  Cas.  270,  286. 

(r)  Bolingiroke  v.  Local  Board  of  Senlth  of  Swindon,  43  L.  J. 
C.  P.  287;  L.  R.,  9  C.  P.  575. 
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seeing  the  plaintiff's  son  and  other  boys  attempting  to 
get  on  the  waggon,  cracked  his  whip,  and  put  the 
horses  into  a  trot.  The  plaintiff's  son  fell,  and  the 
hind  wheel  went  over  and  injured  him  ;  it  was  held, 
that  as  the  driver  whipped  the  horses,  intending  to 
throw  the  boy  off,  this  was  a  wrong  on  the  part  of  the 
servant,  for  which  the  master  was  not  liable,  any  more 
than  he  would  have  been  for  an  assault  committed  by 
the  servant  (s). 

Upon  similar  principles,  where  a  man  deposited  with  Foster  v. 
a  bank  for  safe  custody  a  cask  containing  a  quantity  of  Essex  Bank. 
gold  doubloons,  some  of  which  were  fraudulently  ab- 
stracted by  the  cashier  and  chief  clerk,  it  was  held  that 
the  bank  was  not  responsible  for  the  fraud  or  felony  of 
the  cashier  and  clerk  ;  as,  when  they  abstracted  the 
gold  from  the  cask,  they  were  not  acting  within  the 
scope  of  their  employment,  and  it  was  said  that  the 
bank  was  no  more  answerable  for  their  act  than  it  would 
have  been  if  they  had  stolen  the  *pocket-book  [*344] 
of  any  person  who  might  have  laid  it  upon  the  desk 
while  he  was  transacting  some  business  at  the  bank  {f). 

So,  if  a  master  of  a  ship  sign  a  bill  of  lading  for  Orant  v. 
goods  which  have  never  been  shipped  (m)  ;  or  a  wharf-  Norway. 
inger's  servant,  fraudulently  sign  a  receipt,  purporting 
to  be  an  acknowledgment  that  certain  goods  have  been 
delivered  at  his  master's  wharf  to  be  shipped,  no  such 
goods  having  in  fact  been  delivered  {x)  ;  neither  the  Coleman  v. 
wharfinger  in  one  case,  nor  the  shipowner  in  the  other.  Riches. 
vrill  be  bound  by  such  act  of  their  servant.     In  neither 
case  was  there  any  actual  authority  to  do  the  act  com- 
plained of,  nor  did  the  facts  warrant  the  inference  of 
an  implied  authority. 

And  if  one  employ  another  to  do  an  act  which  may  when  master 
be  done  in  a  lawful  manner,  but  the  latter  in  doing  it  not  liable  for 
commit  a  public  nuisance,  the  employer  is  not  responsi-  illegal  act  of 
ble  {y).     Under  ordinary  circumstances  the  authority  ^^^^''^ 

(s)  Wright  T.  Wilcox,  19  "Wendell's  Rep.  343,  fbllowing  M' Ma- 
nns v.  Orickett.  See  Hoffman  v.  New  York  Central,  &c.  Railroad 
Co.,  41  Amer.  Rep.  337,  and  reporter's  note,  p.  340.  In  that  case 
the  conductor  kicked  off  the  car  a  boy  who  was  stealing  a  ride, 
and  the  company  were  held  liable. 

[t)  Foster  v.  Essex  Bank,  17  Mass.  Rep.  479.  See  Oiblin  v. 
M' Mullen,  38  L.  J.,  Pr.  C.  C.  25  L.  R.,  2  Pr.  C.  C.  317;  jjosi,  p. 
359. 

(v)  Orant  v.  Norway,  10  C.  B.  665  ;  HiCbhersty  v.  Ward,  8  Exc. 
330. 

(x)  Coleman  v.  Riches,  16  C.  B.  104. 

(y)  Peachy  \.  Rowland,  13  C.  B.  182  ;  22  L.  J.,  C.  P.  81,  post, 
p.  356. 
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of  the  agent  is  limited  to  that  which  is  lawful.  If,  in 
seeking  to  carry  out  the  purpose  of  his  employment,  he 
oversteps  the  law,  he  outruns  his  authority  and  his 
principal  will  not  be  bound  by  what  he  does  {z). 

If  a  servant  maliciously,  and  without  reasonable  and 
probable  cause,  indict  another  for  stealing  his  master's 
goods,  the  master  would  not  be  liabla  to  an  action  for 
malicious  prosecution  (a). 

Nor  is  a  master  responsible  for  injury  caused  by  his 
servant's  negligence  to  a  person  who  might,  by  the  exer- 
cise of  ordinary  care,  have  avoided  the  consequences  of 
the  servant's  negligence  (&).  It  is  not,  however,  suffi- 
[*345]  cient,  in  *order  to  exempt  a  master  from  respon- 
sibility, to  show  that  the  party  injured  did,  by  his  own 
act,  contribute  to  the  injury  ;  but  it  must  be  shown  that 
he  did  not  use  ordinary  care  to  avoid  the  consequences 
df  the  servant's  negligence  (c).  Whether  or  not  the 
party  injured  did  use  ordinary  care  would  be  a  ques- 
tion proper  for  a  jury  to  decide,  taking  into  considera- 
tion all  the  circumstances  of  the  case  (d).  But  if  he  did 
not,  he  would  have  no  right  to  recover  compensation 
from  the  defendant  for  what,  properly  speaking,  was 
the  effect  of  his  own  want  of  caution. 

Therefore,  in  an  action  (e)  by  a  passenger  in  the 
train  of  one  railway  company  against  another  company, 
with  a  train  belonging  to  which  a  collision  had  taken 
place,  whereby  the  plaintiff  was  injured,  a  plea  by  the 
defendants,  that  the  injury  was  caused  in  part  by  the 


(z)  Per  Cockburn,  C.  J.,  in  Wilson  v.  Rankin,  34  L.  J.,  Q.  B. 
67  ;  affirmed  35  L.  J.,  Q.  B.  87.  See  also  EarU  v.  Rowcroft,  8 
East  133,  139. 

(a)  Stevens  v-.  Midland  Railway  Co.,  10  Exc.  352;  23  L.  J., 
Exc.  328.  See,  as  to  this  case,  Edwards  v.  Midland  Railway  Co., 
L.  E.,  6  Q.  B.  Div.  287 ;  see  also  cas.  cit.  ante,  p.  342,  note  [q).. 

(6)  So,  e  converso,  a  master  cannot  recover  against  a  third  per- 
son for  damage  which  has  arisen  through  his  own  servant's  negli- 
gence, Pardington  v.  Smith  Wales  Railway  Co.,  26  L.  J.  Exc.  165; 
Ellis  v.  South  Western  Railway  Co..  2  H.  &  N.  424 ;  26  L.  J., 
Exc.  349.  In  Gough  v.  Bryan,  2  M.  &  W.  770,  a  plea  that  the 
damage  complained  of  was  caused  by  the  negligence  of  the  plain- 
tiff's servant,  was  held  bad  as  amounting  to  the  general  issue. 
See  11  M.  &  W.  313.  But  see  also  Caswell  v.  Worth,  5  E.  &  B. 
849,  where  a  plea,  that  the  plaintiff  wilfully  set  in  motion  the 
machinery  for  an  injury  caused  by  which  the  action  was  brought, 
was  held  good ;  but  the  objection  that  it  amounted  to  the  general 
issue  does  not  appear  to  have  been  taken. 

(c)  Butterfield  v.  Forrester,  11  East,  60  ;  and  see  Clayards  v. 
Dethick,  12  Q.  B.  439. 

(d)  Ellis  V.  South  Western  Railrvay  Co.,  ubi  mpra. 

(e)  Bridge  v.  The  Grand  Junction  Railway  Co.,  3  M.  &  "W.  344  ; 
ace.  in  America,  Center  v.  Finney,  17  Barbour's  Eep.  95. 
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negligence  of  the  persons  who  had  the  care  of  the 
train  in  which  the  plaintiff  was  riding,  was  held  bad,  as 
it  was  consistent  with  all  the  facts  stated  in  it  that  the 
plaintiff,  or  those  who  had  the  cpharge  of  the  train  in 
which  he  was  riding,  could  not  by  the  exercise  of  ordi- 
nary care  have  avoided  the  consequences  of  the  de- 
fendant's negligence.     And  Lord  Wensleydale  said, — 

"  The  rule  of  law  is  laid  down  with  perfect  correct- 
ness in  the  case  of  Butterfield  v.  Forrester  ( /)  ;  and 
that  rule  is,  that  although  there  may  have  been  negli- 
gence on  the  part  of  the  plaintiff,  yet,  unless  he  might 
by  the  exercise  of  ordinary  care  have  avoided  the  con- 
sequences of  the  defendant's  negligence,  he  is  entitled 
to  recover;  if  by  ordinary  care  he  might  have  avoided 
them,  he  is  the  author  of  his  own  wrong." 

*The  same  principle  was  again  acted  upon  in  [*346]  2)„^,-gs  ^ 
a  case  (g)  in  which  a  master  was  held  liable  for  the  Mann. 
negligence  of  his  waggoner,  who  had  driven  over  and 
killed  the  plaintiff's  ass,  which  was  wrongfully  left  fet- 
tered in  the  public  road;  for  although  the  plaintiff  was 
negligent  in  leaving  his  donkey  there,  yet  the  donkey's 
being  there  was  not  the  immediate  cause  of  the  injury. 

And  in  the  case  of  Tuff  v.  Warman  (h),  in  the  Ex-  y^^  ^ 
chequer  Chamber,  Wightman,  J.,  in  delivering  judg-  Warman. 
ment,  said, — 

"The  proper  question  for  the  jury  in  cases  of  this 
kind  is,  whether  the  damage  was  occasioned  entirely  by 
the  negligence  or  improper  conduct  of  the  defendant, 
or  whether  the  plaintiff  himself  so  far  contributed  to 
the  misfortune  by  his  own  negligence  or  want  of  ordi- 
nary and  common  care  and  caution,  that  but  for  such 
negligence  or  want  of  ordinary  care  and  caution  on  his 
part  the  misfortune  would  not  have  happened.  In  the 
first  case  the  plaintiff  would  be  entitled  to  recover;  in 
the  latter,  not,  as  but  for  his  own  misconduct  the  mis- 
fortune would  not  have  happened.     Mere  negligence, 

(/)   Ubi  supra. 

( g)  Daviea  v.  Mann,  10  M.  &  W.  546  ;  see  also  Morrison  v.  The 
General  Steam  Navigation  Co.,  8  Exc.  730;  Dowell  v.  Same  Co.,  5 
E.  &  B.  195 ;  26  L.  J.,  Q.  B.  69. 

(/i)  27  L.  J.,  C.  P.  322 ;  S.  C.  in  the  Coiirfc  below,  26  L.  J.,  C. 
P.  263 ;  2  C.  B.,  N.  S.  740  ;  and  see  Senior  v.  Ward,  28  L.  J.,  Q. 
B.  139;  Scott  v.  Dublin  and  Wieklow  Railway  Co.,  11  Ir.  C.  L.  R. 
377;  Vaughan  v.  Cork  and  Youghal  Railway  Co.,  12  Ir.  C.  L.  R. 
297;  Walton  v.  London,  Brighton  and  South  Coast  Railway  Co.,  1 
Harr.  &  Ruth.  424 ;  Radley  v.  London  and  North  Western  Railway 
Co.,  43  L.  J.,  Exc.  73;  L.  R.,  9  Exc.  71 ;  44  L.  J.,  Exc.  73  ;  L. 
E.,  10  Exc.  100;  46  L.  J.,  Exc.  573;  L.  E.,  1  App.  C.  754; 
Dublin,  Wieklow,  <&c.  Railway  Co.  v.  Slattery,  L.  E. ,  3  App.  C. 
1155. 
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or  want  of  ordinary  caxe  or  caution,  would  not,  how- 
ever, have  disentitled  him  to  recover  unless  it  was  such 
that  but  for  the  negligence  and  want  of  ordinary  care 
and  caution  the  misfortune  would  not  have  happened, 
or  if  the  defendant  might  by  the  exercise  of  caution  on 
his  part  have  avoided  the  consequences  of  the  neglect 
or  carelessness  of  the  plaintiff.  This  appears  to  be  the 
result  deducible  from  the  opinion  of  the  judges  in  the 
cases  of  Butterfield  v.  Forrester,  Bridge  v.  The  Grand 
Junction  Raihvay  Co.,  Bavies  v.  Mann,  and  Bowell  v. 
The  General  Steam  Navigation  Co." 

And  this  principle,  of  holding  a  master  not  responsi- 
ble for  damage  done  by  his  servant  to  a  person  who 
might  by  the  exercise  of  ordinary  care  have  avoided  the 
damage,  has  been  extended  so  far  as  to  hold  that  a  pas- 
senger in  a  public  conveyance  could  not  recover  dam- 
ages for  an  injury  sustained  in  consequence  of  the  neg- 
[*347]  ligence  of  the  driver  of  *another  conveyance 
against  the  owner  of  that  conveyance,  if  the  persons 
having  the  conduct  of  the  conveyance  in  which  he  is  a 
passenger  could  by  the  exercise  of  ordinary  and  reason- 
able care  have  avoided  those  consequences;  but  that  his 
remedy  in  such  case  is  against  the  person  conveying 
him,  or  that  person's  servants:  thus  identifying  to  a 
certain  extent  the  passenger  and  the  driver  of  a  public 
conveyance.  It  may,  indeed,  be  doubted  (i)  how  far 
the  case  in  which  this  decision  was  arrived  at  will  be 
supported;  but  even  if  it  is  supported,  the  consequences 
will  not  be  very  important  in  a  practical  point  of  view, 
as  it  only  goes  to  tiie  question  who  is  the  proper  party 
to  be  responsible  in  each  case ;  that  the  party  injured 
has  his  remedy  against  some  one  still  remains  perfectly 
clear. 

The  case  above  alluded  to  is  Thorogood  v.  Bryan  (k), 
which  was  an  action  against  an  omnibus  proprietor  to 
recover  damages  for  the  negligence  of  her  servant,  who 

(i)  See  1  Smith's  L.  C.  266  ;  Eigby  v.  Hewitt,  5  Exc.  240 ;  19 
L.  J,  Exc.  291 ;  Greenland  v.  Chaplin,  5  Exc.  243  ;  19.  L.  J.  Exc. 
293.  It  is  observable  that,  in  the  case  alluded  to  in  the  text 
(Thorogood  v.  Bryan),  none  of  the  cases  were  cited  in  which  a 
master  has  been  held  not  responsible  for  the  act  of  one  whom  he 
did  not  select  to  discharge  the  duty  he  was  discharging  at  the  time 
an  accident  happened,  such  as  Quarman  v.  Burnett,  Bapaon  v. 
Cubitt,  &c.  ;  see  these  cases,  post. 

(fc)  8  C.  B.  115.  See  ace.  Broum  v.  New  York  Central  Railway 
Co.,  31  Barb.  385.  But  see  Lannen.  v.  Albany  Gas  Light  Co.,  46 
Barb.,  270.  As  to  how  far  a  shipowner  is  identified  vrith  pilot, 
see  Thompson  v.  North  Eastern  Railway  Co.,  30  L.  J.,  Q.  B.  67  ;  2 
Best  &  S.  106.  The  owner  of  cargo  is  not  in  eddem  conditione  as  a 
passenger.  The  Milan,  31  L.  J.,  Pr.  Mat.  &  Adm.  105. 
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had  caused  the  death  of  the  plaintiff's  husband  (l)  by 
knocking  him  down  and  driving  over  him  just  as  he 
had  alighted  from  another  omnibus.  The  deceased  -waa 
a  passenger  in  an  omnibus  belonging  to  B.,  and  the  de-  ' 

feadant  waa  owner  of  another  rival  omnibus  running 
on  the  same  line  of  road.  Both  vehicles  had  started 
together,  and  frequently  passed  each  other,  as  either 
stopped  to  take  up  or  set  down  a  passenger.  Deceased, 
wishing  to  alight,  did  not  wait  for  the  omnibus  to  draw 
up  at  the  kerb,  but  got  out  whilst  it  was  in  motion,  and 
far  enough  from  the  path  to  allow  another  carriage  to 
pass  on  the  near  side.  The  defendant's  *omnibus  [*348] 
coming  up  at  the  moment,  deceased  was  unable  to  get 
out  of  the  way,  was  knocked  down  and  run  over,  and 
shortly  after  died  of  the  injuries  so  sustained.  But  it 
was  held  by  the  Court  of  Common  Pleas  that  the  de- 
fendant was  not  liable  to  make  compensation  for  the 
consequencies  of  her  servant's  negligence,  as  there  ap- 
peared to  have  been  negligence  on  the  part  of  the 
driver  of  the  omnibus  in  which  the  deceased  was  a  pas- 
senger ;  and,  for  the  purposes  of  that  action,  the  pas- 
senger must  be  considered  as  identified  with  the  person 
having  the  management  of  the  omnibus  he  was  conveyed 
by.  Upon  this  case,  however,  it  may  be  observed  that 
the  passenger,  at  the  time  the  accident  happened, 
had  left  his  omnibus  ;  and,  moreover,  that  he  had  left 
it  under  circumstances  which  showed  a  want  of  ordi- 
nary care  on  his  ovm  part  (m).  This  would  seem  to  be 
saf&cient  ground  for  supporting  the  decision  in  that 
case,  even  should  the  judgment,  identifying  the  driver 
with  the  passenger,  be  considered  erroneous  (w). 

The  case  of  Thorogood  v.  Bryan  has,  however,  been  Armstronff  v. 
supported  and  followed  in  a  case  in  which  a  travelling  Lancashire 
inspector  of  the  London  and  North  Western  Eailway  "*"?  Yorkshire 
Company,  who  was  travelling  in  a  carriage  of  a  train  -'^"*'^"S'  <*• 
of  that  company  upon  the  defendants'  line  with  a  free 
pass,  was  injured  through  a  collision  caused  by  the  con  ■ 
tributory  negligence  of  the  driver  of  the  London  and 
North  Western  Eailway  train  (o). 

Where  the  plaintiff,   a  child  of  five  years  old,  was 

(l)  The  action  was  brought  under  the  statute  9  &  10  Vict.  c.  93. 

(m)  See  the  case  put  by  Coleridge,  J.,  in  Woolf-v.  Beard,  8  C. 
&  P.  374,  375. 

(re)  See  remarks  on  this  case,  and  subsequent  cases,  in  which 
it  was  discussed  in  Smith's  Leading  Cases,  4th  edit.,  p.  400. 

(o)  Armstrong  v.  Lancashire  and  Yorkshire  Railway  Co.,  44  L. 
J.,  Exc.  89;  L.  E.,  10  Exc.  47;  33  L.  T.  228.  See  also  Spaight 
V.  Tedcastle,  L.  E.,  6  App.  Cas  223 ;  The  Energy,  L.  E.,  3  Adm.  & 
Ecc.  Eep.  48. 
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nnder  the  care  of  his  grandmother,  who  purchased 
tickets  for  both  from  A.  to  B.,  on  the  defendants'  rail- 
way, and  while  crossing  the  line  at  A.  to  be  ready  for 
their  train,  they  were  both  knocked  down  and  injured 
[*349]  by  another  train  ;  *the  accident  was  partly  owing 
to  the  defendants'  negligence,  but  there  was  also  such 
negligence  on  the  part  of  the  grandmother  as  would  have 
prevented  her  from  recovering  against  the  defendants  ; 
it  was  held  by  the  Court  of  Queen's  Bench,  and  af&rmed 
by  the  Exchequer  Chamber,  that  there  was  a,  complete 
identification  of  the  plaintifP  with  the  grandmother, 
and  that  by  reason  of  her  negligence  the  action  in  his 
name  could  not  be  maintained  (p). 

But  where  the  party  injured  was  a  child  incapable  of 
taking  care  of  itself,  and  was  not  under  the  care  of 
any  one  who  was  capable  of  taking  care  of  it,  a  master 
has  been  held  liable  for  injury  caused  to  the  child  by 
the  negligence  of  his  servant,  although  the  child  itself, 
by  its  own  act  brought  about  the  accident.  Thus, 
where  (g)  a  carman,  who  had  charge  of  a  cart,  went  into 
a  house  and  left  the  horse  and  cart  standing  at  the  door, 
without  any  one  to  take  care  of  them,  for  about  half- 
an-hour,  and  during  his  absence,  a  child,  under  seven 
years  of  age,  got  upon  it,  and  another  boy  led  the 
horse  on,  whereby  the  child  was  thrown  down,  run  over, 
and  his  leg  broken;  it  was  held  that  the  carman's 
master  was  liable  for  the  damages  sustained  by  the 
child,  although  the  child  was  a  trespasser  and  contrib- 
uted to  the  mischief  by  his  own  act;  the  jury  having 
found  that  he  merely  indulged  the  natural  instinct  of 
a  child  in  amusing  liimself  with  the  empty  cart  and 
deserted  horse. 

The  difficulty,  however,  which  arises  in  cases  of  this 
sort  is  not  so  much  in  ascertaining  the  law  as  in  apply- 
ing it  to  the  circumstances  of  each  particular  case,  and 
ascertaining  who  is  to  be  regarded  as  the  master  in  each 
[*350]  case,  for  it  is  *obvious  that  the  liability  arising 
from  the  relationship  of  master  and  servant  cannot  exist 
unless  the  relationship  itself  exist  (r).     In  all  cases, 

(p)  Waite  V.  North  Eastern  Railway  Co.,  27  L.  J.,  Q.  B.  417  •  28 
L.  J.,  Q.  B.  258. 

(g)  Lyruih  v.  Nurdin,  1  Q.  B.  29.  But  see  Lygo  v.  Newhold,  9 
Exc.  302.  It  was  held  in  Abbott  v.  M^  Fie,  Hughes  v.  Same,  33  L. 
J.,  Exc.  177  ;  3  H.  &  C.  744,  that  a  child  mpy  be  guilty  of  con- 
tributory negligence  so  as  to  exempt  the  defendant  from  liability. 
See  also  Manga.n  v.  Atherton,  35  L.  J.,  Exc.  161  ;  4  H.  &  C.  388  ; 
Lay  V.  Midland  Railway  Co.,  34  L.  T.,  N.  S.  30. 

(r)  In  Stables  v.  Eley,  1  C.  &  P.  614,  a  person  who  had  formerly 
been  in  partnership  with  another  man  was  held  liable  to  an 
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therefore,  of  injury  by  the  act  of  a  servant,  it  is  most  im- 
portant to  ascertain  in  the  first  place  whose  servant  the 
person  was  who  caused  the  injury.  And  this  is  an  inquiry 
of  greater  difficulty  than  would  at  first  be  imagined,  and  , 

frequently  involves  questions  of  considerable  nicety. 
For  instance,  in  the  ordinary  case  of  a  person  hiring  a  Coiichman 
carriage,  horses  and  driver  (s),  on  a  job,  although  it  is  ^th  carriage 
now  settled  that,   if   in  such  a  case  any  accident  or  or  horses  on 
injury  happen  to  a  third  person  through  the  careless-  J"'''  "^^  . 
nesB  or  misconduct  of  the  driver,  the  hirer  is  not,  in  -^^.^^^ 
general    (<),  liable   to    make   compensation    for   such 
injury,  yet  there  was  formerly  considerable  doubt  upon 
the  subject,  and  softie  of  the  judges  expressed  opinions 
that  the  hirer  was  responsible,  as  being  the  dominus 
pro  tempore  (m);  and  he  certainly  is  in  some  respects, 
the  master,  for  he  may  order  the  carriage  to  be  driven 
where  he  pleases.     The  question  was  argued  at  great 
length  in  Laugher  v.  Pointer  (v),  where  the  owner  of  a  i,rtuanerY 
carriage  hired  for  the  *day  of  a  livery-stable  [*351]  Pointer. 
keeper,  a  pair  of  horses  and  a  driver,  through  whose 
negligence  an  injury  was  done  to  the  plaintiff's  horse; 
and  the  question  was,  whether  the  owner  of   the  car- 
riage, or  the   livery-stable  keeper    who    supplied   the 
horses  and  driver,  was  liable  to  make  compensation  for 

action  on  the  case  for  injury  caused  by  the  negligent  driving  of 
the  carter  of  that  other,  after  the  dissolution  of  the  partnership, 
as  his  name  was  on  ilte  cart  that  did  the  damage.  And  in  M'Kone 
v.  Wood,  5  C.  &  P.  1,  a  man  was  held  liable  to  an  a<:tion  for  keep-  / 
ing  a  mischievous,  dog  when  the  dog  belonged  to  a  person  who  had 
formerly  been  his  servant,  and  had  been  seen  about  his  premises. 
In  mbbs  V.  Boss,  35  L.  J.,  Q.  B.  193  ;  7  Best  &  S.  665,  it  was  held 
that  the  registered  owner  of  a  ship  was  liable  for  the  negligence 
of  a  shipkeeper  in  charge  of  a  ship  lying  in  dock. 

(s)  If  the  hor,ses  are  driven  by  the  servant  of  the  hirer  he 
would  be  liable,  Sammell  v.  Wright,  5  Esp.  263.  As  to  how  far  a 
cabdriver  is  the  servant  of  the  proprietor,  see  Venables  v.  Smith, 
46  L.  J.,  C.  L.  470  ;  3  Q.  B.  D.  279,  and  other  cases  cit.  ante,  327, 
note  (m). 

(t)  The  hirer  may  make  himself  liable  by  ordering,  sanction- 
ing, or  adopting  the  act  of  the  driver,  M'Langhlin  v.  Prior,  4  M. 
&  G-.  48,  post,  p.  375 ;  Burgess  v.  Gray,  1  C.  B.  578,  post,  p.  358. 

(m)  See  per  Heath,  J.,  in  Bush  v.  Steinman,  1  B.  &  P.  409.  The 
owner  may  maintain  trespass  for  injury  to  them.  Dean  v.  Branth- 
waite,  5  Esp.  35.  Where  A.  hired  B.'a  servant  to  thatch  for  him, 
with  B.  's  assent,  B.  was  held  liable  for  negligence  of  the  servant. 
But  semble,  he  was  not  for  incompetence.  Holmes  v.  Onion,  2  C.  B., 
N.  S.  790  ;  26  L.  J.,  C.  P.  261. 

(v)  5  B.  &  C.  547.  And  see  Chilcot  v.  Bromley,  12  Ves.  114, 
where  Sir  W.  Grant  held  that  a  job  coachman  supplied  with 
carriage  and  horses  was  not  a  servant  of  the  person  to  whom  they 
were  supplied,  although  he  paid  the  coachman  board  wages,  as 
the  contract  was  with  the  job-master,  and  the  coachman  was  a 
subject  of  the  contract,  not  a  party  to  it. 
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the  injury.  The  judges  before  whom  the  case  was 
argued,  differing  in  opinion,  they  all  gave  separate  and 
very  elaborate  judgments,  which,  as  observed  by  Mr. 
Justice  Story,  in  his  valuable  work  on  Agency  (x), 
"have  exhausted  the  whole  prior  learning  on  the  sub- 
ject, and  on  that  account  should  be  attentively  studied." 
The  Lord  Chief  Justice,  aftarwards  Lord  Tenterden, 
and  Mr.  Justice  Littledale,  holding  that  the  owner  of 
the  carriage  was  not  liable  ;  and  Bayley  and  Holroyd, 
JJ.,holding.thathewas.  The  point  was  thus  left  unset- 
tled, for  not  only  the  Court  of  Queen's  Bench  but  the 
Quarman  v.  twelve  judges  differed  upon  it  (y).  It  again  arose,  and 
Sumett.  was  definitely  settled  in  Quarman  v.  Burnett,  (z),  in 

the  Court  of  Exchequer,  after  fully  considering  the 
judgments  given  in  Laugher  v.  Pointer,  thought  the 
■^eight  of  authority  and  legal  principle  was  in  favour 
of  the  view  taken  by  Lord  Tenterden  and  Mr.  Justice 
Littledale,  and  decided  accordingly,  that  the  hirer  was 
not  liable.  And  it  was  also  held,  that  the  facts  that 
the  hirer  always  had  the  same  driver,  who  was  the  only 
one  his  master  kept,  and  always  gave  him  a  fixed 
gratuity  and  provided  him  with  a  livery,  which  he  kept 
[*352]  in  *the  hirer's  hall,  and  while  he  was  hanging 
up  which  the  accident  happened,  made  no  difference  in 
the  hirer's  liability  (a). 

(x)  Sect.  453  b. 

(y)  See  per  Lord  Wensleydale,  in  Quarman  v.  Burnett,  6  M.  & 
W.  507.  In  Brady  v.  Giles  1  M.  &  Eob.  494,  where  a  "similar 
question  arose  in  an  action  on  the  case,  Lord  Abiuger,  C.  B. ,  left 
it  to  the  jury  to  say  whether  the  postillions  were  acting  as  the 
servants  of  the  owner  of  the  chaise,  or  of  the  hirer,  and  said  it 
'  always  appeared  to  him  that  the  Queen's  Bench  pursued  an  erro- 
neous course  in  Laugher  v.  Pointer,  when  they  allowed  the 
question  to  be  discussed  as  a  question  of  law.  And  see  M'Laughlin 
V.  Prior,  4  M.  &  G.  48,  post,  p.  375. 

(z)  6  M.  &  W.  499.  And  see  Fenton  v.  The  aty  of  Dublin  Steam 
Packet  Co.,  8  A.  &  E.  835,  where  the  owner  of  a  ship  who  let  it  by 
charter-party,  whereby  he  agreed  to  find  seamen,  was  held  liable 
for  their  negligence,  and  Dean  v.  Sogg,  10  Bing.  345 ;  Dalyell  v. 
Tyrer,  28  L.  J.,  Q.  B.  52.  See  also  Bex  v.  ffaydon,  7  C.  &  P.  445, 
where  it  was  held  that  the  driver  of  a  glass'-coach,  having  stolen 
a  purse  from  the  hirer,  could  not  be  convicted  of  larceny  as  a  ser- 
vant, so  as  to  be  liable  to  the  punishment  for  the  aggravated 
offence  under  7  &  8  Geo.  4,  c.  29,  s.  46,  but  was  guilty  of  simple 
larceny  only. 

(a.)  In  Commissioners  of  Works  v.  Angus,  50  L.  J.,  350,  Lord 
Blackburn  said,  "Ever  since  Quarman  v.  Burnett  it  has  been  con- 
sidered settled  law  that  one  employing  another  is  not  liable  for 
his  collateral  negligence  unless  the  relation  of  master  and  servant 
existed  between  them.  So  that  a  person  employing  a  contractor 
to  do  work  is  not  liable  for  the  negligence  of  tifiat  contractor  or 
his  servants.  On  the  other  hand,  a  person  causing  something  to 
(372) 
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The  principle  upon  which  Quarman  v.  Burnett  (&)  was  Persons 
decided  has  been   frequently  applied   to  other  cases,  employing 
in  which  a  man  has  employed  a  person,  carrying  on  a  contractor 
distinct  trade  or  calling,  to  perform  certain  works  for  "^^  otkS  '^^ 
him,  and  an  injury  has  been  caused  through  the  unskil-  workmen, 
fulness,  negligence  or  default  of  the  workmen  employed 
by  that  person  (c).     In  ajich  a  case,  the  workmen  are 
selected  and  employed  by  the  contractor,  and  it  would 
be  obviously  unjust  to  hold  his  employer,  who  had  noth- 
ing to  do  with  the  selection  of  the  workmen,  liable  for 
the  consequences  of  their  unskilfulness  or  negligence. 
To  make  the  primary  principal  or  employer  responsi- 
ble in  such  cases  woold,  as  observed  by  Mullett,  J.,  in 
Blake  v.  Ferris  (d),  be  to  push  the  doctrine  of  *re-  [*353J 
spondeat  superior  beyond  the  reason  on  which   it   is 
founded.     The  test  generally  is,  whether  or  not  the  em- 
ployer retained  the  power  of  controlling  the  woik  (e). 

be  done  the  doing  of  -n-hich  casts  on  him  a  duty,  cannot  escape 

from  the  responsibility  attaching  on  him  of  seeing  that  duty  per-  ' 

formed  by  delegating  it  to  a  contractor.     He  may  bargain  with 

the  contractor  that  he  shall  perform  the  duty,  and  stipulate  for 

an  indemnity  from  him  if  it  is  not  performed,  but  he  cannot 

thereby  relieve  himself  from  liability  to  those  injured  by  the 

failure  to  perform  it.     Sole  v.  The  Sittingbourne  Railway  Co.,  5 

H.  &  N.  488;    Pickard  v.  Smith,  10  C.   B.,  N.  S.  470;  Tarry  v. 

Ashtm,  45  L.  J.,  Q.  B.  260 ;  L.  E.,  1  Q.  B.  D.  314. 

(6)  Upon  analogous  principles  (somewhat  governed  by  the  law 
maritime),  it  has  been  held  that  the  master  of  a  general  ship  is 
not  liable  to  the  owner  of  goods  for  damage  done  to  them  by  the 
careless  stowage  of  a  stevedore  appointed  by  the  charterer,  but 
paid  by  and  to  act  under  the  captain's  orders,  the  stevedore  not 
being  the  servant  of  the  master.  Blaikie  v.  Stenibridge,  28  L.  J. , 
C.  P.  329;  6  C.  B.,  N.  S.  894;  29  L.  J.,  C.  P.  212.  Of  course, 
however,  the  master  might  make  himself  liable  for  the  steve- 
dore's acts  by  interfering,  ibid.  In  Sack  v.  Ford,  32  L.  J.,  C.  P. 
12;  13  C.  B.,  N.  S.  90,  the  shipowner  was  held  liable  under  the 
charter-party.  See  Roberts  v.  Shaw,  32  L.  J.,  Q.  B.  308.  In 
Murray  v.  Currie,  40  L.  J.,  C.  P.  26;  L.  E.,  6  C.  B.  24,  a  steve- 
dore was  held  liable  for  the  negligence  of  one  of  the  crew  whom 
he  employed  to  help  unload.  See  also  Goslin  v.  The  Agricultural 
Hall  Co.,  45  L.  J.,  C.  L.  348;  1  C.  P.  Div.  482. 

(c)  An  attorney  is  not  such  a  contractor,  therefore  the  client  is 
liable  to  an  action  of  trespass  if  ca.  sa.  set  aside,  Collett  v.  Foster, 
2  H.  &  N.  356;  and  see  Freeman  v.  Bosher,  13  Q.  B.  780. 

(d)  1  Selden's  (Americ.)  Eep.  58.  See  Pendlebury  v.  GVeere- 
halgh,  45  L.  J.,  Q.  B.  3,  reversing  Taylor  v.  Oreenhalgh,  43  L.  J., 
Q.  'B.  168;  1  Q.  B.  Div.  36. 

(c)  Sadler  v.  Henloch,  4  E.  &  B.  570,  where  a  labourer,  particu- 
larly skilful  in  making  drains,  was  employed  to  cleanse  a  drain 
for  the  defendant,  who  paid  him  5s.  for  the  job,  the  defendant 
was  held  liable  for  injuries  caused  through  such  labourer's  negli- 
gence. As  to  how  far  a  landlord  is  liable  for  the  acts  of  men  sent 
in  to  repair  a  well,  see  MiUs  v.  Holton,  2  H.  &  N.  14. 
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If  he  has  parted  with  the  whole  control,  he  is  not  in 
general  liable  (/). 

Thus,  where  a  butcher  bought  a  bullock  in  Smith- 
field  Market,  and  employed  a  licensed  drover  to  drive 
it  home,  and  the  drover  employed  a  boy,  tHrough  whose 
negligence  the  bullock  injured  the  plaintiff's  property; 
it  was  held,  that  the  butcher  was  not  liable,  as  the 
drover  exercised  a  distinct  calling,  and  the  boy  who 
caused  the  mischief  was  his  servant,  not  the  servant  of 
the  butcher  {g).  And  so  where  a  builder  was  employed 
to  make  certain  alterations  at  a  club-house,  including 
the  preparation  and  fixing  of  certain  gas- fittings,  to  do 
which  he  made  a  sub-contract  with  a  gas-fitter,  through 
the  negligence  of  whom,  or  his  servants,  the  gas  ex- 
ploded and  injured  the  plaintiff  iji),  the  builder  was 
held  not  liable,  as  the  relation  of  master  and  servant  did 
not  exist  between  him  and  the  party  causing  the  in- 
jury ii).  So  where  a  viaduct  was  being  built  by  con- 
tractors for  a  railway  company,  under  a  deed,  by 
[*354]  which,  *amongst  other  things,  it  was  provided 
that  the  contractors  were  to  do  the  work,  but  the  com- 
pany had  a  general  right  of  watching  the  progress,  and 
if  the  contractors  employed  incompetent  workmen,  the 
company  had  the  power  of  dismissing  them:  the  com- 
pany were  held  not  liable  for  injuries  sustained  by  a 
workman,  who  was  killed  by  a  heavy  stone  which  fell 
from  a  travelling  truck,  through  the  negligence  of  some 
of  the  contractor's  workmen,  whilst  building  the  via- 
duct, as  the  workmen,  who  caused  the  injury,  were  not 
the  servants  of  the  company;  and  the  power  reserved  to 
them  of  dismissing  incompetent  workmen  did  not  make 


(/)  See  Serendcd  v.  Saisse,  35  L.  J.,  Pr.  C.  C.  17.  A  test  may 
he  whether  or  not  the  contractor  paid  the  workmen.  Turner  v. 
Great  EaMern  Bailway  Co.,  34  L.  T.,  N.  S.  431. 

(g)  Milligan  v.  Wedge,  13  A.  &  E.  737.  In  this  case  Little- 
dale,  J.,  stated  that  he  retained  the  opinion  he  had  expressed  in 
Laugher  v.  Painter.  See  Martin  v.  Temperley,  4  Q.  B.  298,  post,  p. 
365.  And  see  also  B.  v.  Hey,  2  Carr.  &  K.  983,  where  it  was 
held  that  a  drover  was  a  hailee,  and  not  a  mere  servant  of  the 
person  who  employed  him,  and  therefore,  that  having  sold  some 
pigs  intrusted  to  him  and  absconded  with  the  money,  he  could 
not  he  convicted  of  larceny.  He  had  no  original  intention  of 
stealing  the  pigs> 

(A)  That  in  such  a  case  the  gas-fitter  is  liable  to  the  person  in- 
jured, see  Parry  v.  Bmiih,  48  L.  J.,  C.  L.  731:  L.  R.,  4  C.  B.  Div. 
3-25. 

(i)  Bapson  v.  Oubitt,  9  M.  &  "W.,  710.  See  Gayford  v.  Meholls, 
9  Exo.  702;  Outhhertson  v.  Parsons,  12  C.  B.  304.  In  M'Keon  v. 
Bolton,  1  Ir.  C.  L.  Rep.  279,  a  person  employed  to  remove  dust 
was  held  to  he  a  servant,  and  not  a  contractor,  and  the  employer 
was  held  liable  for  an  accident  caused  by  a  heap  left  in  the  street. 
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them  responsible  for  the  consequences  of  the  contract- 
ors employing  such.  And  it  was  also  held,  that  the 
defendants  being  the  owners  of  the  land  on  which  the 
accident  happened  made  no  difference  (k). 

So  again,  commissioners  of  navigation,  who  had  en-  Allen  v. 
tered  into  a  contract  with  a  person  to  do  certain  works,  Ilayward. 
were  held  not  liable  for  an  injury  arising  from  the  im- 
perfect performance  of  part  of  those  works,  as  the  con- 
tractor was  not  their  servant  {I). 

So  in  another  case  (m),  where  a  railway  company  en-  Knight  v. 
tered  into  a  contract  with  A.  to  construct  a  portion  of  Fox. 
their  line.     A.  contracted  with  B.,  who  resided  in  the  / 

country,  to  erect  a  bridge  on  the  line.  B.  had  in  his 
employment  C,  who  acted  as  his  general  servant  and 
as  a  surveyor,  and  had  the  management  of  B.'s  business 
in  London,  for  which  he  received  an  annual  salary.  B. 
entered  into  a  contract  with  C,  by  which  C.  agreed  for 
40Z.  to  erect  a  scaffold,  which  had  become  necessary  in 
building  the  bridge;  but  *it  was  agreed  that  B.  [*i355] 
was  to  provide  the  requisite  materials,  and  lamps,  and 
other  lights.  The  scaffold  was  erected  upon  the  foot- 
way by  C.'s  workmen,  and  a  portion  of  it  improperly 
projected,  aad  owing  to  that  and  the  want  of  sufficient 
light,  D.  fell  over  it  at  night  and  was  injured ;  but  it  was 
held  that  D.  could  not  maintain  an  action  against  B. 
for  the  injury  thus  occasioned;  even  though,  after  the 
accident,  B.  had  caused  other  lights  to  be  placed  near 
the  spot  to  prevent  a  recurrence  of  similar  accidents. 

Again,  where  certain  commissioners  (n)  had  con-  Overton  ^r. 
tracted  with  A.  for  all  the  paving  required  in  a  certain  Freeman. 
district,  and  A  contracted  with  B.  to  lay  down  a  certain 
portion  of  it,  and  B.'s  workmen  left  some  paving- stones 
at  night  in  such  a  position  as  to  constitute  a  public 
nuisance,  and  the  plaintiff  tumbled  over  them  whilst  on 
foot;  it  was  held  that  A.  was  not  liable  to  an  action  at 
the  suit  of  the  plaintiff,  as  the  injury  was  not  caused 
by  his  workmen. 

{k)  Beediey.  London  and  North-Western  Bailway  Co.,  4  Exc.  244; 
and  see  Glover  v.  TAc  Same  Co.,  5  Exc.  66,  where  the  defendants 
were  held  not  liable  in  trover  for  the  acts  of  a  contractor's  work- 
man.    See  also  Steel  v.  South-Eastern  Bailway  Co.,  16  C.  B.  550. 

(Z)  Allen  V.  Hayward,  7  Q.  B.  960;  see  Clayards  v.  Dethielc,  13 
Q.  B.  439.  See  also  the  American  cases  of  Lowell  v.  Boston  and 
Lowell  Bailroad  Corporation,  23  Pick.  24;  Stone  v.  Cheshire  Bail- 
road  Corporation,  19  New  Hamps.  Eep.  427;  Blake  y.  Ferris,  1 
Seld.  49,  62  (1851);  Silliard  v.  Richardson,  3  Gray,  349  (1855),  in 
the  last  of  which  are  two  elaborate  judgments.  Kelly  v.  Mayor 
of  New  York,  1  Kernan,  432  (1854). 

(m)  Knight  v.  Fox,  5  Exc.  721. 

[n)  Overton  v.  Freeman,  21  L.  J.,  C.  P.  52;  11  C.  B.  867. 
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And  similar  principles  were  acted  upon  in  a  case 
■which  occurred  in  America  (o).  A  brig,  which  was 
towed  at  the  stern  of  a  steamboat  employed  in  the  busi- 
•  ness  of  towing  vessels  in  the  river  Mississippi  below  New 
Orleans,  was,  through  the  negligence  of  the  master  and 
crew  of  the  steamboat,  over  whom  those  in  charge  of 
the  brig  had  no  control,  brought  into  collision  with  a 
schooner  lying  at  anchor  in  the  river.  A  suit  was  brought 
by  the  owners  of  the  schooner  against  the  owner  of  the 
brig  for  the  damages  sustained  by  the  collision ;  and 
[*356]  the  question  was  *whether  the  owner  of  the 
brig  was  liable  therefor.  It  was  held,  upon  full  argu- 
ment, that  he  was  not,  upon  the  ground  that  the  master 
and  crew  of  the  steamboat  were  not  the  servants  of  the 
owner  of  the  brig;  were  not  appointed  by  him;  did  not 
receive  their  wages  or  salaries  from  him;  had  no  power 
to  order  or  con&ol  them  in  their  movements,  and  had 
no  contract  with  the  master  and  crew  of  the  steamboat, 
but  only  through  the  master  with  the  owners  of  the 
steamboat  for  a  participation  in  the  power  of  the 
steamer,  derived  from  the  public  use  and  employment 
thereof  by  the  owners. 

It  would  seem  that,  according  to  the  law  of  Spain, 
where  a  servant  commits  a  wrongful  act,  the  wrong  is 
not  imputed  to  the  master,  and  therefore  where  a  British 
ship  damaged  a  pier  in  Spain,  it  was  held  that  the 
owners  could  not  be  rendered  liable  by  the  applica- 
tion of  the  principles  of  English  law;  James,  L.  J., 
observing,  "If  I  take  my  servant  abroad  with  me  to 
drive  my  carriage  I  do  not  take  the  maxim  respondeat 
sitpenor  with  me  "  {p). 

But  if  the  act  contracted  to  be  done  be  in^tself  un- 
lawful   the   original   employers   are    responsible.     As 


(o)  Sproulv.  Hemingway,  14  Pick.  E.  71;  see  Story  on  Ag.  453  c, 
in  a  note  to  which  is  a  long  extract  from  the  judgment  of  Chief 
Justice  Shaw.  See  Oakley  v.  Portsmouth  and  Byde  Steam,  Packet 
Co.,  11  Exc.  618;  Wilson  v.  Newport  Dock  Co.,  4  H.  &  C.  232.  In 
general,  in  England,  the  owner  of  a  ship  tugged  is  liable  for 
damages  caused  by  the  tug,  which  merely  supplies  motive  power. 
Stevens  v.  Oourley,  14  Moore's  Pr.  C.  C.  92.  But  see  the  case  of 
"jThe  American,"  tug,  and  "  Syria,"  tow,  43  L.  J.,  Adm.  25,  30, 
where  the  tug  was  held  liable  and  the  tow  exonerated;  but  there 
the  tug  violated  the  Admiralty  rules.  This  case,  however,  shows 
that  tug  and  tow  are  not  for  all  purposes  to  be  regarded  as  one 
vessel.  Where  there  was  a  pilot  on  board  the  tow,  and  the  tug 
came  into  collision  with  another  vessel,  the  tug  was  held  liable. 
The  Mary  47  L.  J.,  P.  M.  &  Adm.  66;  L.  E.,  5  Prob.  Div.  14;  and 
the  tow  also  in  The  Singuasi,  50  L,  J.,  P.  D.  &  Adm.  5;  L.  K  5 
Prob.  Div.  241. 

{p)  The  Moxham,  46  L.  J.,  P.  D.  &  Adm.  17. 
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•where  the  defendants,  without  having  any  power  or  Employer  of 
authority  to  break  up  streets,  employed  contractors  to  person  doing 
do  it  for  the  purpose  of  laying  down  gas  pipes,  and  ^lawful  act 
the  plaintiff  fell  over  a  heap  of  stones  left  by  the  con-    ^^^® ' 
tractors   and   hurt  himself,  the  defendants  were  held 
liable  (q).     If,  however,  the  act  contracted  to  be  done  unless  act 
may  be  done  in  a  lawful  manner,  the  employer,  as  we  might  be 
have  seen,  is  not  responsible  if  it  is  done  in  an  unlawful  ^"""^  ™ 
manner,  or  so  as  to  be  a  public  nuisance  (r).  mmuL 

Therefore  where  a  man  employed  a  builder  to  pull  ^jj^g^  ^ 
down  a  party  wall,  and  he  did  it  so  negligently  as  to  Hunter. 
injure  the  plaintiff's  house,  the  employer  was  held  not 
liable  (s). 

*And  when  there  is  a  legal  obligation  upon  a  [*357]  Employer 
person  to  do  a  thing  he  cannot  by  contracting  with  some  legally  bound 
one  else  to  do  it  release  himself  from  responsibility.     He  to  do  a  thing 
may  indeed  bargain  with  the  contractor  that  he  shall  j?  responsible 
perform  the  duty  and  stipulate  for  an  indemnity  from  contractor's 
him  if  it  is  not  performed,  but  he  cannot  thereby  relieve  workmen  in 
himself  from  liability  to  those  injured  by  the  failure  to  violation  of 
perform  it  {t).     As  where  a  statute  imposed  on  the  de-  employer's 
'  fendants  the  duty  of  making  a  bridge  that  would  open,  ^^' 
and  they  employed  a  contractor  who  made  a  bridge  that  sittiZiboun  c 
would  not  open  as  the  statute  required,  the  defendants  and  Sheemeaa 
were  held  liable  (u).     So  an  employer  allowing  a  coal-  Eailway  Ce. 
merchant  to  make  an  opening  in  the  road  for  coals  is  PicJcard  v. 
responsible  for  the  negligence  of  the  coal-merchant's  'S'"**''*- 
men  in  omitting  to  close  the  opening  (u).     So  where  a  p       , 
statute  requiring  a  drain  to  be  made  by  the  owner  of  a  Fulien.] 
house  authorized  him  to  make  a  cutting  in  the  road, 
but  also  required  him  to  fill  up  the  cutting  properly 
afterwards,  and  he  employed  a  contractor  to  make  the 

,     (g)  Ems  V.  Sheffield   Gas  Co.,  2  E.  &  B.  767;  see  Sadler  v.  Men- 
lock,  4  E.  &  B.  570;  Blake  v.  Thirst,  32  L.  J.,  Exc.  188. 

(r)  Peachey  v.  Rowland,  ante,  p.  344. 

(.s)  Butler  v.  Hunter,  31  L.  J.,  Exc.  214;  7  H.  &  N.  826.  But 
see  Percival  v.  Hughes,  51  L.  J.,  C.  L.  388;  9  Q.  B.  Div.  441;  52 
L.  J.,  C.  L.  719. 

(t)  See  per  Lord  Blackburn,  in  Commissioners  of  Works,  die.  v. 
Angus,  50  L.  J.,  C.  L.  750.  See  also  Bower  v.  Peate,  45  L.  J.,  C. 
L.  446 ;  1  Q.  B.  Div.  321 ;  Anqus  v.  Dalton,  47  L.  J.,  C.  L.  163 ; 
48  L.  J,,  C.  L.  225 ;  50  L.  J.,  C.  L.  689 ;  L.  E.,  6  App.  Cas.  740; 
Percival  v.  Hughes,  supra,  note  (s).  See  alaoLeMaitre  v.  Davis,  51 
L.  J.,  Ch.  173 ;  L.  E.,  10  Ch.  Div.  281. 

(tt)  Hole  V.  Sittingioume  and  Sheerness  Railway  Co.,  30  L.  J., 
Exc.  81 ;  6  H.  &  N.  488. 

{v)  Pickard  v.  Smith,  10  C.  B.,  N.  S.  470.  See  Percival  v. 
Hughes,  supra,  note  [s)  ;  and  see  Whiteley  v.  Pepper,  46  L.  J.,  C. 
L.  436;  L.  E.,  2  Q.  B.  Div.  276;  where  the  coal  merchant  was 
held  liable  ;  and  Clapp  v.  Kemp,  122  Mass.  (Amer.)  Eep. 
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draia  whose  men  neglected  to  fill  up  the  cutting  pro- 
perly, the  owner  of  the  house  was  held  liable  {x). 
Person  em-         And  where  a  contractor  is  employed,  his  employer 
ploying  con-  may,  by  personal  interference  with  the  workmen,  adopt 
tractor  liable  tijeir  acts,  and  so  render  himself  liable,  where,  ordin- 
interference    ^^^^7'  ^®  would  not  be  SO.     As  in  the  case  of  Burgess  v. 
Burgess  v.       [*358]   Gray   (y),  in  which  *it  appeared  that  the  de- 
Oray.      '       fendant  was  the  proprietor  of  some  newly- built  houses 
which  he  had   employed  P.  to  build  for  him,  and  P. 
in  forming  a  drain  from  premises  belonging  to  the  de- 
fendant at  the  back  of  the  new  houses  to  the  common 
sewer,  had,  by  his  servants,  caused  a  quantity  of  gravel 
to  be  deposited  by  the   roadside.      The   drain   being 
finished,  R-  employed  a  person  to  carry  away  the  gravel, 
and  paid  him  so  much  a  load,  which  he  charged  to  the 
defendant,  but  the  person  so  employed  left  some  on 
the  road,  and  the  plaintiff,  whilst  driving  in  the  even 
ing  along  the  road,  ran  upon  the  gravel  left  in  the 
road,  was  upset,  and  injured.     The  defendant's  atten- 
tion had  been  called  to  the  gravel  left  in  the  road  by  a 
■     policeman,  and  he  had  promised  to  remove  it  as  soon  as 
he  could,  and,  after  the  accident,  had  said  it  was  caused 
by  the  plaintiff's  carelessness.     On  the  part  of  the  de- 
fendant, it  was,  amongst  other  things,  contended  on  the 
principle  of  Quarman  v.  Burnett  {z),  that  he  was  not 
liable,  as  he  had  employed  a  contractor  ;  but   it  was 
nevertheless  held  that,  under  tha  circumstances  of  the 
case,  he  was  liable. 
And  unless         And  unless  a  person  who  employs  a  contractor  to  do 
he  has  parted  work  for  him  has  parted  with  the  whole  control  of  that 
with  the         work,  he  will  still  remain  liable  for  the  acts  of  that  person 
^jol  "      and  his  workmen.     In  such  case  it  must  be  assumed  that 

he  adopts  all  that  is  done  in  carrying  on  the  work  (a). 

{x)  Gray  v.  Pullen,  34  L.  J.,  Q.  B.  265,  reversing  S.  C,  32  L.* 
J.,  Q.  B.  169 ;  5  Best  &S.  970.  See  Syams  v.  Webster,  36  L.  J., 
Q.  B.  166,  afiBrmed  in  Exc.  Ch.  98  L.  .T.,  Q.  B.  21.  See  also 
West  Biding  and  Grimsby  Railway  Co.  v.  Wakefield  Local  Board  of 
Health,  33  L.  J. ,  M.  C.  174,  where  the  company  were  held  liable 
to  repair  a  road  used  by  their  contractor's  workmen.  In  Bartlet 
v.  Baker,  3  H.  &  C.  153,  a  contractor  was  held  not  liable  after  he 
had  sold  some  piles  in  the  river. 

(y)  1  C.  B.  578.  The  defendant  in  this  case  was  held  liable 
partly  on  the  ground  that  it  did  not  appear  that  he  had  parted 
■with  the  whole  control  of  the  work,  and  partly  on  the  ground 
that  he  had  sanctioned  and  adopted  the  act  of  the  person  who 
placed  the  gravel  in  the  road.  It  is  on  the  latter  account  that  it 
is  cited  in  the  text.  See,  however,  Knight  v.  Fox,  5  Exc.  721, 
ante,  p.  354 ;  and  see  also  the  cases  of  trespass,  post. 

(z)  Ante,  p.  351. 

(o)  Per  Cressweil,  J.,  in  Burgess  v.  Gray,  1  C.  B.  592. 
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This  liability  of  the  master  for  the  act  of  his  servant,  Master  not 
however,  presupposes  and  is  founded  upon  some  obliga-  liable  for 
tion   binding   upon  the  master,  either  by  contract  or  servant's 
otherwise,  to  do  or  abstain  from  doing  the  act,  the  not  ^ouTd  not  be 
doing  or  doing  of  which  is  complained  of.     A  master  liable  if  he 
cannot  be  liable  for  his  servant  omitting  to  do  an  act  did  it  him- 
unless  he  himself  was  bound  to  do  it.     Nor  again,  can  s*^^^- 
a  master  be  liable  for  his  servant  doing  an  act  which  he 
himself   was  at  liberty  to  *perform,  except,  of    [*359] 
course,  in  the  case  of  a  trust  or  licence  personal  to  the 
master. 

Where  the  plaintifp,  who  was  an  officer  in  the  army,  pi^^g^ne  r 
being  about  to  leave  London,  sent  his  trunk  to  the  Small. 
house  of  the  defendant  (who  was  an  upholsterer)  for 
safe  custody,  and  agreed  to  pay  one  shilling  per  week 
for  hoase-room,  and  when  the  plaintiff  returned  he  re- 
ceived the  trunk,  but  the  whole  of  the  contents  had 
been  taken  out  and  stolen,  and  the  plaintiff  brought  an 
action  against  the  defendant,  charging  him  as  bailee; 
Lord  Kenyon  held  that  the  action  could  not  he  sup- 
ported when  it  appeared  that  he  had  taken  as  much 
care  of  the  plaintiff's  goods  as  he  had  of  his  own,  and 
said,  "To  support  an  action  of  this  nature  positive  neg- 
ligence must  be  proved.  It  has  appeared  in  evidence 
in  this  case  that  the  goods  were  lodged  in  a  place  of 
security,  and  where  things  of  much  greater  value  were 
kept.  This  is  all  that  it  is  incumbent  on  the  defendant 
to  do;  and  if  such  goods  are  stolen  by  the  defendant's 
own  servants  that  is  not  a  species  of  negligence  of  a  de- 
scription sufficient  to  support  this  action,  inasmuch  as 
he  has  taken  as  much  care  of  them  as  of  his  own  (b). 

Where  a  customer  deposited  with  his  bankers  for  (j;5k„  y 
safe  keeping  certain  securities  which  were  stolen  by  a  M'Mullen. 
clerk  of  the  bankers,  it  was  held  by  the  Privy  Council 
that  the  bankers  were  not  liable  unless  the  loss  was 
occasioned  by  their  gross  negligence  (c),  and  that 
under  the  circumstances  there  was  no  evidence  of  neg- 
ligence (d). 

So  a  lodging-house  keeper,  in  the  absence  of  any  _ 
misfeasance    by    him,    is   hot  responsible   for   a   loss  soulby. 
through  the   dishonesty   of   his  servants  (e) ;    since    a 

(b)  Finucane  v.  Small,  1  Esp.  315. 

(c)  As  to  this,  see  Be  United  Service  Co.  v.  Johnston,  40  L.  J., 
Ch.  286. 

{d)  Giblin  v.  M'Mullen,  38  L.  J.,  Pr.  C.  C.  25;  L.  R.,  2  Pr.  C. 
C.  317.     See  Foster  v.  Essex  Bank,  ante,  p.  343. 

(e)  Holder  v.  Soulby,  29  L.  J.,  C.   P.  246  ;  8  C.  B.,  N.  S.  254. 
See  Calye's  case,  8  Rep.  32 ;  1  Smith's  L.  C.  105. 
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lodger  must  take  care  of  his  own  goods  in  lodgings, 
as  he  must  with  respect  to  valuables  abouj  his  person 
when  he  walks  the  street. 

[*360]      *But  where  A.  entrusted  B.  (a  chronometer 
maker)  with  a  chronometer  to  be  repaired,  and  B.  suf- 
fered his  servant  to  sleep  in  the  shop  in  which  the 
chronometer  was  deposited,  and  B.'s  servant  stole  it, 
and  it  appeared  that  B.  at  the  time  when  the  theft  was 
committed  had  deposited  his  own  watches  in  a  more 
secure  place,  B.  was  held  liable  to  A.  for  its  value  (/). 
In  the  following  case  {g)  the  judges  were  equally- 
divided  in  opinion  as  to  whether  or  not  the  master  was 
liable: — The*  defendant  was  a  lodging-house  keeper, 
and  the  plaintiff  was  received,  with  her  luggage,  as  a 
guest  for  reward,  paying,  in  fact,  between  21.  and  3i.  a 
week.     She  had  the  use  of  sitting,  drawing  and  dining 
rooms  in  common  with  others,  her  own  bedroom,  her 
board,  and  the  attendance  of  the  servants,  among  whom 
were  a  butler  and  page;  and  these,  when  required, 
went  on  errands  for  the  guests,  and  carried  their  lug 
gage  to  and  from  their  rooms  when  they  arrived  and 
departed.     On  the  10th  of  December,  in  the  evening, 
the  plaintiff  was  to  leave  the  house  and  to  dine  before 
she  went.     About  half -past  five,  being  in  her  bedroom, 
she  was  told  dinner  was  ready  by  one  of  the  men-ser- 
vants, to  whom  she  gave  part  of  her  luggage  to  take 
downstairs,  and  the  other  servant  afterwards  carried 
down  the  remainder:  all  were  placed  in  the  hall  near 
the  fore-door.     Shortly  before  her  departure,  she  sent 
the  butler  out,  to  a  shop  near,  for  biscuits;  and  it  was 
not  seriously  contested  by  the  defendant's  witnesses 
that  this  servant  going  out  left  the  fore-door  ajar,  and 
a  thief,  profiting  by  the  opportunity,  entered  and  car- 
ried off  a  box  of  the  plaintiff's  containing  valuable 
property.     There  was  no  evidence  whether  the  defend- 
ant had  received  a  character  for  carefulness  with  the 
butler  when  he  entered  her  service.     There  was  con- 
flicting evidence  whether  he  had  on  former  occasions 
left  the  door  ajar,  and,  if  so,  whether  that  was  within 
the  knowledge  of  the  defendant;    and  also,  whether 
[*361]  *any  former  robberies,  attributable  to  the  same 
cause,  had  occurred.     At  the  trial,  Erie,  J.,  told  the 
jury  that  a  boarding-house  keeper  was  bound  to  take 
due  and  reasonable  care  about  the  safe  keeping  of  the 
guests'  goods,  which  he  explained  to  be  such  care  as 


/)  Clarke  v.  Earnshaw,  1  Gow,  30. 
'g)  Dansey  v.  Eichardson,  3  E.  &  B.  144. 
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a  prudent  housekeeper  would  take  of  the  house  for  Dansey  v. 
the  purpose  of  protecting  her  own  goods ;  that  leaving  Richardson. 
the  door  ajar  might  be  a  want  of  such  care,  but  that 
the  defendant  was  not  answerable  for  such  negligence 
in  the  servant  unless  she  had  herself  been  guilty  of 
some  negligence,  as  in  keeping  such  a  servant  with 
notice  of  his  habits.  The  jury  found  for  the  defend- 
ant. On  a  rule  for  a  new  trial,  it  was  held  by  the 
whole  Court  that  a  boarding  house  keeper  is  not  bound 
to  keep  a  guest's  luggage  safely  to  the  same  extent  as 
an  innkeeper,  but  that  she  undertakes  by  implication  of 
law,  although  nothing  is  expressed,  to  take  dae  and 
proper  care  of  a  guest's  baggage,  and  that  neglecting 
to  take  due  care  of  the  outer  door  might  be  a  breach  of 
such  duty,  and  that,  so  far,  the  direction  was  right. 
And  Erie,  J.,  and  Wightman,  J.,  held,  that  unless  the 
defendant  herself  was  guilty  of  negligence,  the  act  of 
the  servant  in  leaving  the  door  ajar  was  not  one  for 
which  the  defendant  was  responsible,  it  not  being  a 
neglect  of  any  public  duty  which  was  owing  to  plain- 
tiff, nor  a  breach  of  contract  between  plaintiff  and  de- 
fendant, but  merely  negligence  of  the  servant  towards 
his  mistress,  and  that,  therefore,  the  direction  was  right. 
Whilst  Lord  Campbell,  C.  J.,  and  Coleridge,  J.,  held 
that  the  act  of  the  servant  was,  under  the  circum- 
stances, the  act  of  the  defendant:  and  that  there  was 
no  distinction  between  the  personal  negligence  of  the 
defendant  and  that  of  her  servant  in  her  employment, 
the  defendant  being  equally  answerable  for  both,  and 
therefore  they  held  the  direction  wrong  {h). 

But  where  a  master  is  obliged,  by  Act  of  Parliament,  Master 
to  employ  a  particular  person,  and  all  power  of  selection  obliged  by 
is  taken  from  him,  it  would  be  unjust  to  render  him  ^^^  *"  *'"' 
*responsible  for  the  wrongful  acts  of  that  per-  [*362J  L°^i^uia,r 
son.     Accordingly,  the  statutes  {i),  which  compel  ship-  person,  not 
owners,  &c.,  wanting  a  pilot  to  employ  the  first  duly  liable  for  his 
licensed  pilot  who  shall  ofPer  himself  (fc),  provide  (Z)  ^'^''^■ 

(h)  The  Court  being  equally  divided,  no  new  trial  was  granted. 

((•)  6  Geo.  4,  c.  125,  s.  19 ;  see  16  &  17  Vict.  c.  129 ;  17  &  18 
Vict.  c.  104,  s.  353  ;  c,  120. 

[Ic)  As  to  when  it  is  compulsory  to  employ  a  pilot,  see  The  Kil- 
larney,  30  L.  J.,  Pr.  Mat.  &  Adm.  41 ;  1  Lush.  427 ;  The  Earl  of 
Auckland,  30  L.  J.,  Pr.  Mat.  &  Adm.^  121  ;  1  Lush.  164 ;  2Tie  An^ 
napolis,  30  L.  J.,  Pr.  Mat.  &  Adm.  201  ;  1  Lush.  355  ;  Tyne  Im- 
provement Commissioners  v.  General  Steam  Navigation  Co.,  36  L.  J., 
Q.  B.  22  ;  General  Steam  Navigation  Co.  v.  British  Colonial  Steam 
Navigation  Co.,  37  L.  J.,  Exc.  194;  L.  E.,  3  Exc.  330;  38  L.  J., 
Exc.  97  ;  The  Lion,  88  L.  .T.,  Adm.  51. 

(?)  6  Geo.  4,  c.  125,  s.  55 ;  17  &  18  Vict.  c.  104,  a.  388.     And 
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Klot  Acts,  that  no  owner  of  any  ship  shall  ba  answerable  for  any 
damage  which  shall  happen  to  any  person  by  reason  of 
the  neglect  or  incapacity  of  any  licensed  pilot,  acting 
in  the  charge  of  such  ship.  The  books  contain  numer- 
ous instances  in  which  shipowners  have  been  held  not 
to  be  responsible  for  injuries  caused  by  their  vessel 
whilst  under  the  command  of  a  licensed  pilot  (to). 
Lucy  V.  And  it  has  even  been  held  (w),  upon  the  construction  of 

Ingram.  the  Act  of  Parliament,  that  a  shipowner  was  not  liable 

for  injury  caused  by  the  negligent  navigation  of  his 
ship  whilst  under  the  care  of  a  pilot,  although  it  was 
not  compulsory  upon  him,  under  the  circumstances,  to 
employ  a  pilot;  as  it  was  compulsory  upon  the  pilot  to 
[*363]  serve  if  *called  upon,  and  he  having  been  called 
upon  had  taken  the  control  of  the  ship. 
Act  of  negli-       The  decisions  exempting  the  owner  from  responsibil- 
gence  must     ity  when  a  vessel  is  under  compulsory  pilotage  have, 
.  ^1      1   f  however,  to  a  certain  extent,  been  modified  by  a  case 
pilotf  before  the  Privy  Council  (o),  in  which  it  was  laid  down 

that  the  presence  of  a  pilot  on  board  a  vessel  by  com- 
pulsion does  not  primQ,  facie  exonerate  the  owners  from 
responsibility  for  an  act  of  negligence  in  the  manage- 
ment of  the  vessel  :  but  they  are  bound  to  show  that 
the  act  of  negligence  was  exclusively  that  of  the  pilot. 
And  before  that  question  can  arise,  it  must  be  establish- 
ed that,  under  the  circumstances  of  the  case,  the  vessel 

see  the  Harbours,  Docks,  and  Piers  Clauses  Act,  1847,  10  &  11 
Vict.  c.  27,  s.  74,  which  makes  the  owners  of  vessels  answerable 
for  damage  to  works  by  any  vessel  or  by  any  person  employed 
about  the  same,  &c.,  contains  a  proviso,  "That  nothing  herein 
contained  shall  extend  to  impose  any  liability  for  any  such  dam- 
age upon  the  owner  of  any  vessel  where  such  vessel  shall,  at  the 
time  when  such  damage  is  caused,  be  in  charge  of  a  duly  licensed 
pilot,  whom  such  owner  or  master  is  bound  by  law  to  employ  and 
put  his  vessel  in  charge  of  "  See  on  the  construction  of  this  sec- 
tion. River  Wear  Commissioners  \.  Adamson,  46  L.  J.,  C.  L.  83 ;  1 
Q.  B.  D.  546;  in  Dom.  Proc.  L.  E.,  2  App.  Cas.  743,  overruling 
Dennis  V.  ToveU,  42 L.  J.,  M.  C.  33;  L.  E.,  8Q.  B.  10. 

{m)  JBennctv.  Moita,  7  Taunt.  258 ;  and  see  cases  cited  in  Lucey 
V.  Ingram,  6  M.  &"W.  302  ;  and  the  cases  of  The  Maria,  1  W.  Eob. 
Adra.  E.  95,  on  the  Newcastle  Pilot  Act,  41  Geo.  3,  c.  Ixxxvi.  ; 
The  Peerless,  29  L.  J.,  P.  M.  &  Ad.  49  ;  The  Halley,  37  L.  J., 
Adm.  1;  S.  C.  in  Privy  Council,  nom.  Tlie  Liverpool.  Brazil  and 
River  Plate  Steam  Navigation  Co.  v.  Benham.  37  L.  J.,  Adm.  33  ; 
T,ie  Pnnceton,  47  L.  J.,  P.  D.  &  Adm.  33  ;  Tlie  Vesta,  51  L.  J.,  P. 
D.  &  Adm.  25.  A  defendant  succeeding  on  this  point  is  entitled 
to  costs.  The  Juno,  45  L.  J.,  P.  D.  &  Adm.  105. 

{n)  Lucey  v.  Ingram,  6  M.  &  W.  302.  But  see  General  Steam 
Navigation  Co.  v.  British  Colonial  Steam  Navigation  Co. ,  aSt  mpra ; 
The  Lion,  38  L.  J.,  Adm.  51 ;  and  note  the  difference  between  the 
6  Geo.  4,  and  17  &  18  Vict.  c.  104. 

(o)  Hammond  v.  Rogers,  7  Moore,  P.  C.  C.  160. 
(382) 
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was  obligod  by  Act  of  Parliament  to  have  a  pilot  on 
board  at  the  time  of  the  accident  (p). 

"It  has,"  said  Sir  J.  Colville  in  delivering  the  judg-  rpj^g  ygias- 
ment  of  the  Privy  Council  in  the  case  of  The  Velasquez  quez. 
(q),   "  been  established,  by  a  long  course  of  decisions 
both  in  the  High  Court  of  Admiralty  and  the  Privy 
Council,  that  to  entitle  the  owners  of  a  ship  which  is 
under  the  charge  of  a  licensed  pilot  to  the  benefit  of  the 
provision  in  the  act  which  exempts  them  from  liability, 
where  the  collision  has  been  occasioned  by  the  fault  of 
the  pilot,  it  lies  upon  them  to  prove  that  it  was  caused 
solely  by  his  fault.     To  show  to  what  extent  this  general 
burden  lies  upon  the  owners,  is  sufficient  to  cite  the  case 
of  The  Schwalbe  (r).     There  the  cause  of  collision  was  y^g  Scwalhe. 
an  improper  starboarding  of  the  helm;  an  act  of  navi- 
gation presumably  attributable  to  an  order  from  the 
pilot.     Lord  Chelmsford  in  delivering   judgment  said, 
'The  owners,  therefore,  fail  in  the  evidence  necessary 
to   transfer  the  responsibility  from   themselves,    and, 
without  considering  whether  there  was  any  negligent 
act  or  omission  in  the  part  of  the  crew  of  The  Schwalbe, 
their  lordships  think  it  sufficient  to  say  that  the  owners 
have  not  succeeded  in  establishing  that  the  collision  is 
to  be  attributed  solely  (if   at  all)  to  the  fault  of   the 
pilot.'  Again,  the  cases  *have  clearly  established  [*364]  If  master  or 
that  if  for  any  act  or  omission  which  contributed  to  the  o^ne*°not™^ 
accident,  the  master  or  crew  is  to  blame,  then,  although  exempt. 
the  pilot  ia  also  to  blame,  the  owners  are  not  exempted 
from  liability.     One  of  the  strongest  cases  of  this  kind 
is  that  of    The  Christiana,  (s),  for  there  every  act  of  The  Chris- 
omission  (and  there  were  several  of  them)  which  con-  *'«"i^- 
tributed  to  the  accident,  was  an  act  for  which  the  pilot 
was  to  blame,  yet,  inasmuch  as  for  one  of   them,  viz., 
the  omission  to  strike  and  haul  down  certain  yards  and 
masts,  the  master  was  held  to  be  also  in  fault,  the  own- 
ers were  not  exonerated  from  liability.      And  on  the 

(»)  Bodrigues  v.  Sfellmiah,  10  Exc.  110.  See  The  City  of  Cam- 
hridge,  43  L.  J.,  Adm.  6 ;  8.  C.  in  Privy  Council,  subnom.  Wood 
V.  Smith,  43  L.  J.,  Adm.  11 ;  L.  R.,  5  P.  C.  451.  In  an  action 
against  the  pilot,  he  is  not  entitled  to  notice  of  action  as  for  a 
thing  done  in  pursuance  of  the  Pilot  Act,  Lawson  v.  Dumlin,  9  C. 
B.  54.  An  action  against  the  pilot  for  negligence  is  not  an  Ad- 
miralty cause  within  31  &  32  Vict.  c.  71,  and  32  &  33  Vict.  c.  51 
(giving  Admiralty  jurisdiction  to  County  Courts),  Flowers.  Brad- 
ley, 44  L.  J.,  Exc.  1. 


Iq)  36  L.  J.,  Adm.  19. 


14  Moore,  P.  C.  C.  241.  See  also  The  MoUle,  Swabey's 
Adm.  Rep.  127,  and  Maude  and  Poll.  onSh.  223,  224 ;  The  Queen, 
38  L.  J.,  Adm.  39. 

(s)  7  Moore,  P.  C.  C,  160. 
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other  hand,  such  cases  as  The  George  (t),  and  The  Atlas 
(u)  seem  to  show  that  if  it  be  proved  on  the  part  of 
the  owners  that  the  pilot  was  in.faolt,  and  there  is  no 
sufficient  proof  that  the  master  or  crew  were  also  in 
fault  in  any  particular  which  contributed  or  may  have 
contributed  to  the  accident,  the  owners  will  have  re- 
lieved themselves  of  the  burden  of  proof  which  the  law 
casts  upon  them.  If,  however,  the  evidence  shows  that 
there  were  acts  of  negligence  on  the  part  of  the  master 
and  crew  which  may  have  contributed  to  the  accident, 
as  well  as  fault  on  the  part  of  the  pilot,  the  duty  of 
showing  that  the  former  did  not  contribute  in  part  to 
the  accident  seems  to  be  involved  in  the  obligation  of 
the  owners  to  prove  that  the  causa  caasans  of  the  colli- 
sion was  exclusively  the  fault  of  the  pilot.  Tlie  lona  (x), 
one  of  the  most  recent  cases  decided  by  this  committee, 
seems  to  go  to  the  full  length  of  this  proposition." 

If,  however,  it  is  not  compulsory  to  take  a  licensed 
pilot,  the  pilot  is  the  servant  of  the  owners,  and  they 
are  responsible  for  his  acts  (y).  The  decisions  estab- 
lishing this  proposition  are  of  greater  importance  now 
that  it  is  proposed  to  abolish  compulsory  pilotage. 

By  Article  4  of  the  Regulations  for  the  Navigation  of 
the  Suez  Canal,  every  ship  above  100  tons  is  bound  to 
take  one  of  the  Company's  pilots;  but  by  the  same 
article  the  responsibility  for  the  management  of  the  ship 
rests  solely  with  the  captain.  It  has  been  held  by  the 
Court  of  Appeal  that  the  owners  are  not  exempt  from 
liability  on  the  ground  of  compulsory  pilotage  (z.) 
[*365]  *It  may  be  convenient  to  mention  in  this  place 
that  a  compulsory  pilot  is  not  within  that  section  of  the 
Thames  Conservancy  Act,  1857  (a),  which  makes  the 
owner  of  every  vessel  navigating  the  Thames  answerable 
for  all  damages  "done  by  such  vessel  or  by  any  of  the 
boatmen  or  other  person  belonging  to,  or  employed  in 
or  about  the  same  by  any  means  whatsoever  to  any  of 


(t)  4  Notes  of  Cases,  161. 
(u)  5  ibid.  50. 

4  Moore,  P.  C.  C,  N.  S.  336. 

The  Earl  of  Auckland,  30  L.  J.,  Pr.  Mat.  &  Adm.  124;  T?ie 
31  L.  J.,  Pr.  M.  &  Adm.  208 ;  The  Hanna,  36  L.  J.,  Adm. 
1 ;  The  Woburn  Abbey,  38  L.  J.,  Adm.  38 ;  The  Lion,  ibid.  51.  As 
to  how  far  the  liability  of  the  shipowner  is  limited  by  the  provi- 
sions of  the  Merchant  ShU)ping  Act  Amendment  Act,  1862,  25  & 
26  Vfct.  c.  63,  s.  54,  see  The  Warkworth,  53  L.  J.,  P.  D.  &  Adm. 
4 ;  L.  E.,  9  Prob.  Div.  20,  145. 

(z)  The  Guy  Mannering,  51  L.  J.,  P.  M.  &  Adm.  57 ;  L.  E.,  7 
Prob.  Div.  53,  132. 

(a)  20  &  21  Vict.  c.  cclvii.,  s.  96. 
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the  property  or  effects  of  the  conservators,"  and  conse- 
quently the  owner  of  the  vessel  is  not  liable  for  damage 
done  by  the  fault  of  the  pilot  (5). 

And  where  a  master  has  a  power  of  selection,  it  makes  "Where 
no  difference  in  his  liability  for  the  acts  of  the  person  master  has 
selected,  that  he  is  bound  to  select  from  a  particular  po^er  of 
class  of  persons,  however  numerous  or  limited  that  class  jg  i^ahle" 
may  be.  though  ' 

Thus,  although  by  the  statute  for  regulating  water-  limited  to 
men  and  lightermen  on  the  Thames  (c),  and  the  bye-  "^^  '^^^®^- 
laws  obtained  in  pursuance  thereof,  no  one  besides  free-  ■*"'^«™  ^■ 
men  or  apprentices  to  freemen,  or  to  widows  of  free-men, 
of  the  Watermen  and  Lightermen's  Company  (with 
certain  exceptions),  may  navigate  craft  on  the  river  for 
hire,  within  the  limits  of  the  Act,  under  a  penalty  :  but 
any  person  may  keep  and  use  craft  for  carrying  their 
own  goods,  by  their  servants  being  such  freemen  or 
apprentices;  and  on  board  of  every  barge,  &c.  there 
must  be  at  least  one  able  and  skilful  man  authorized  by 
law  to  navigate;  yet  the  owner  of  a  barge,  who  hired 
two  qualified  persons  to  navigate  it  within  the  limits, 
was  held  liable  for  injury  caused  to  another  vessel  by 
their  negligence.  And  it  was  held  to  make  no  differ- 
ence whether  the  navigators  were  hired  for  the  job  or 
by  time  (d).     On  that  occasion  Patteson,  J.,  said, — 

"  On  the  part  of  the  defendant  it  is  argued  that  this 
is  the  case,  not  of  master  and  servant,  but  of  an  inde- 
pendent contract  to  perform  the  work,  as  in  Milligan  v. 
Wedge  (e),  and  Qaarman  v.  Burnett  (/).  But  that  is 
*clearly  erroneous.  Independently  of  the  act,  [*866] 
the  men  navigating  the  barges  would  clearly  be  the 
defendant's  servants.  If  the  defendant,  being  at  liberty 
to  employ  whom  he  pleased,  engaged  persons  to  manage 
his  barges  on  the  Thames,  I  cannot  see  how  it  is  pos- 
sible to  contend  that  they  were  not  his  servants,  as 
much  as  a  man  whom  he  might  employ  to  drive  his 
carriage.  Where,  indeed,  a  man  hires  another  man's 
servant  from  hirti,  though  such  servant  be  employed  to 
drive  where  the  person 'hiring  pleases,  it  has  been  held 
in  Quarman  v.  Burnett,  that  the  servant  so  hired  is  not 
the  servant  of  the  person  so  hiring.  The  case  certainly 
carried  the  exception  a  great  way,  but  there  the  servant 

(6)  The  Conservators  of  the  River  Tlmmes  v.  Hall,  37  L.  J.,  C.  P. 
163. 

(c)  7  &  8  Geo.  4  c.  Ixxv.     See  now  22  &  23  Viet.  c.  cxxxiii. 

(d)  Martin  v.  Temperley,  4  Q.  B.  298. 

(e)  12  A.  &  E.  737,  ante,  p.  353. 
(/)  6  M  &  "W.  499,  ante,  p.  351. 
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hired  was  ordinarily  ia  the  employment  of  the  person 
from  whom  he  was  hired,  and  who  let  horses  along 
with  the  driver.  That  case  is  not  like  the  present. 
The  second  question  then  is  as  to  the  effect  of  stat.  7  & 
8  Geo.  4,  c.  Ixxv.  That  indeed  confined  the  defendant 
to  employing  as  his  servants  only  individuals  of  a  par- 
ticular class.  It  narrowed  the  number  of  persons  from 
whom  he  could  select.  But  that  is  very  different  from 
the  state  of  things  created  by  the  Pilot  Act,  where  a 
party  must  take  the  first  pilot  who  offers  himself. 
Here  the  defendant,  had  the  power  of  selection,  though 
from  a  limited  number  :  and  no  case  has  gone  so  far  as 
to  decide  that  the  person  hired  ceases  to  be  the  servant 
of  the  person  hiring,  if  he  is  necessarily  selected  from 
a  number,  though  limited.  I  was  much  struck  by  the 
argument  deduced  from  the  old  statute  of  apprentice- 
ship. According  to  the  doctrine  contended  for  on  the 
part  of  the  defendant,  it  would  hardly  have  been  pos 
sible  while  that  act  was  in  force  to  employ  a  man  as  a 
servant.  I  do  not  put  the  case  on  the  largeness  of  the 
number  from  which  the  selection  may  here  be  made; 
the  principle  seems  to  me  the  same  whether  the  number 
be  five  hundred  or  five  thousand.  If  there  be  a  power 
of  selection,  and  not  as  in  the  Pilot  Act,  a  provision 
preventing  any  choice,  the  person  hired  is  the  servant 
of  the  person  hiring." 

There  is  another  class  of  cases  which  must  be  shortly 
adverted  to  in  this  place,  though  it  is  believed  that 
there  is  no  actual  decision  upon  the  question  raised  by 
them — the  cases,  namely,  in  which  a  man  is  obliged  by 
force  of  circumstances,  and  without  any  power  of  selec- 
tion or  choice,  to  employ  a  particular  servant,  or  agent 
whose  conduct  is  beyond  the  control  or  direction  of  his 
principal.  Such  eases,  however,  cannot  often  arise, 
except  in  cases  of  salvage,  into  the  law  of  which  moral 
considerations  and  considerations  of  policy  enter  largely, 
and  which  therefore  scarcely  come  within  the  scope  of 
this  work  (g). 

There  is  also  a  large  class  of  cases  which  must  not 
be  entirely  omitted  here,  but  which  it  will  be  sufiicient 
[*367]  to  refer  *to  generally,  as  they  do  not  properly 
relate  to  the  law  of  master  and  servant,  in  which  the 
owners  of  fixed  real  property,  as  land  and  houses,  have 
been  held  responsible  for  the  acts  of  persons  not,  strictly 
speaking  their  servants.  The  doctrine,  however,  on 
which  these  cases  rest  was  placed  within  its  proper 


{g)  See  the  case  of  The  Atlas,  31  L.  J.  Pr.  Mat.  &  Adm.  210. 
(386) 
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limits,  in  a  very  elaborate  judgment  pronounced  by 
Lord  Cranworth  (h),  in  a  case  in  which  he  stated  that, 
after  full  consideration,  he  had  come  to  the  conclusion 
that  no  distinction  in  point  of  law  existed,  in  cases  like 
that  under  consideration,  between  fixed  property  and 
ordinary  moveable  chattels,  unless,  perhaps,  in  cases  "^^  ""^^  ^^ 
ivhere  the  Act  complained  of  is  such  as  to  amount  to  a  j^^ig^^Qg. 
nuisance. 

We  have  hitherto  been  considering  chiefly  the  lia-  LiatiiUty  of 
bility  of  a  master  to  answer  for  his  servant's  acts  in  an  master  in 
action  on  the  case.     Bat  a  master  may  also,   in  many  trespass  for 
cases,  be  liable  to  an  action  of  trespass  for  an  injury  '    ' 

caused  by  the  direct  act  of  his  servant.  The  liability, 
however,  of  a  master  to  be  sued  in  this  form  of  action, 
for  injuries  caused  by  his  servant,  does  not  depend  upon 
the  relationship  of  master  and  servant,  though  the  ex- 
istence of  that  relationship  may  possibly  afford  an  a 
fortiori  reason  for  holding  the  master  responsible.  His  .„  ,  , 
liability  depends  upon  the  fact,  that  the  act  of  trespass  jjjs  com- 
complained  of  was  done  by  his  command,  that,  in  truth,  mand. 
it  was  his  own  act,  although  done  through  the  instru- 
mentality of  his  servant,  according  to  the  maxim  Qui 
facit  per  alium,  per  seipsum  facere  videtur.  For,  al- 
though a  man  may  be  a  trespasser  by  his  own  involun- 
tary act  (t),  no  man  can  be  made  a  tresspasser  against 
his  will  *by  the  act  of  his  servant.  IJijless,  [*368] 
therefore,  there  be  evidence  of  the  concurrence  of  the 
master's  will  in  the  act  of  the  servant,  a  master  can,  in 
no  case,  be  treated  as  a  trespasser  for  the  act  of  his  ser- 
vant (fc). 

If  a  master  expressly  order  his  servant  to  commit  a  If  the  corn- 
trespass,  there  can  be  no  doubt  about  the  concurrence  mand  be 
of  his  will  in  his  servant's  act,  and  no  difficulty  in  treat-  ^^P^^^*' 
ing  him  as  a  co-trespasser  with  his  servant :  and  it  can  whether 
present  or 

(Ji)  Eeedie  v.  London  and  North  Wexicrn  Eaihmy  Co.,  4Exc.  244,  ^°^- 
which  was  an  action  for  damages  sustained  by  a  person  passing 
under  a  viaduct  in  course  of  construction  on  the  defendants' 
railway,  and  they  were  held  not  liable.  In  that  case  all  the 
previous  authorities  will  be  found.  See  also  Overton  v.  Freeman, 
21  L.  J.,  C.  P.  52;  11  C.  B.  867;  Knir/M  v.  Fox,  5  Exc.  724,  ante, 
p.  354;  Siggs  v.  3Liynard,  1  Harr.  &  Ruth.  581;  White  y.  Jameson, 
L.  E.,  18  Eq.  303.  The  case  of  Eeedie  v.  London  and  North  West- 
ern Eailway  Co.  has  been  followed  in  America,  Simons  v.  Monier, 
29  Barb.  420. 

[i)  Scott  V.  Sheppard,  3  Wils.  403  ;  2  W.  Bl.  892  ;  Leame  v.  Bray, 
3  East,  593  ;  5  Esp.  18  ;  and  see  j?er  Tindal,  C.  J.,  in  M'Laughlin 
V.  Prior,  4  M.  &  G.  56. 

(fc)  Jforley  v.  Gaisford,  2  H.  Bl.  442 ;  3PManus  v.  Orickelt,  1 
East,  106  ;  per  Tindal,  C.  J.,  in  M'Laughlin  v.  Prior,  4  M.  &  G. 
58  ;  Lyons  v.  Martin,  8  A.  &  E.  512. 
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make  no  difference  whether  he  himself  were  present  or 
absent  when  the  trespass  was  committed :  if  it  were 
done  by  his  orders,  he  would  equally  be  a  trespasser  in 
either  case. 

Again,  if  an  act  of  trespass,  on  the  part  of  a  servant, 
be  the  natural  or  necessary  consequence  of  an  act  which 
his  master  ordered  to  be  done,  his  master  will  be  liable 
to  an  action  of  trespass.  And  in  this  case,  also,  the 
presence  or  absence  of  the  master  at  the  time  the  tres- 
pass is  committed  can  make  no  difference  in  his  lia- 
bility. 

Thus,  where  (l)  the  defendant,  who  disputed  the 
plaintiff's  right  of  way  through  a  yard,  employed  a 
labourer  to  lay  down  rubbish  in  order  to  obstruct  tbe 
way,  but  gave  him  orders  not  to  let  any  of  the  rubbish 
touch  the  plaintiff's  wall ;  the  labourer  executed  those 
orders  as  nearly  as  he  could,  but  some  of  the  rubbish, 
it  being  of  a  loose  kind,  naturally  shingled  -down 
towards  and  ran  against  the  plaintiff's  wall  :  the  defend- 
ant was  held  liable  in  an  action  of  trespass.  And  Lit- 
tledale,  J.,  said, — 

"  Where  a  servant  does  work  by  order  of  his  master, 
and  the  latter  imposes  a  restriction  in  the  course  of  ex- 
ecuting his  order,  which  it  is  difficult  for  the  servant 
to  comply  with,  and  the  servant,  in  the  execution  of  the 
order,  breaks  through  the  restriction,  the  master  is 
.liable  in  trespass.  Suppose  the  case  of  two  persons 
possessed  of  contiguous  unenclosed  land,  and  that  the 
one  of  them  desired  his  servant  to  drive  his  cattle,  but 
not  to  let  them  go  upon  the  land  of  his  neighbour,  and 
that  the  cattle  went  upon  the  land  of  the  neighbour, 
the  master  would  be  answerable  in  trespass,  because  he 
has  only  a  right  to  expect  from  his  servant  ordinary, 
not  extraordinary,  care.  If  the  servant,  therefore,  in 
[*369]  carrying  *into  execution  the  orders  of  his  mas- 
ter uses  ordinary  care,  and  an  injury  is  done  to  another, 
the  master  is  liable  in  trespass.  If  the  injury  arise  from 
the  want  of  ordinary  care  in  the  servant,  the  master 
will  only  be  liable  in  case.  Here  the  servant  used  ordi- 
nary care  in  the  course  of  executing  his  master's  order 
and  notwithstanding  that  the  rubbish  ran  against  the 
wall." 

And  if  an  act  of  trespass  be  committed  by  a  servant 
in  the  usual  course  of  his  employment,  although  there 
be  no  express  command  on  the  part  of  his  master  to  do 
the  specific  act  complained  of,  yet  his  master  may  be 


(0  Gregory  v.  Piper,  9  B.  &  C.  591. 
(398) 
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liable  to  an  action  of  trespass, 'as  in  such  case  the  com-  general,  vnth- 
mand  will  be  implied  from  the  nature  of  the  servant's  out  specific, 
employment.     If,  for  instance,  in  the  case  of  Lyons  v.  "J'^^'^i 
Martin,  (m),  the  servant  of  the  defendant  had  merely 
distrained  the  plaintiff's  cattle  damage  feasant,  there 
can  be  no  doubt  the  defendant  would  have  been  held 
liable  in  trespass  for  the  consequences  of  his  servant's 
act. 

And  if  an  act  of  trespass  be  committed  by  a  servant  ^^  jj,j.  ^jjg 
on  behalf  and  for  the  benefit  of  his  master,  it  is  per-  benefit  of, 
fectly  clear  that  the  master,  although  he  gave  no  pre-  find  ratified 
vious  command  to  his  servant  to  commit  the  trespass,  ^'  ™^*6'^- 
may  nevertheless  render  himself  liable  to  an  action  of 
trespass  by  a  subsequent  ratification  of  the  servant's 
act  (w). 

But  where  an  act  of  trespass  has  been  committed  by  if  trespass 
a  servant  imthout  the  orders  of  his  master,  the  presence  committedby 
or  absence  of  the  master  at  the  time  the  act  is  done  servant -\\ith- 
forms  a  very  material  ingredient  in  considering  whether  °^*  orders, 
or  not  the  master  is  liable  to  an  action  of  trespass  for 
the  act  of  his  servant.     For,  if  an  act  of  trespass  be  master  not 
committed  by  a  servant  in  his  master's  absence,  without  liable  if 
his  orders,  there  is  *no  ground  whatever  for  [*370]  absent ; 
treating  the  master  as  a  trespasser.     He  may  be  liable 
in  another  form  of  action,  but  he  is  not  liable  to  an 
action  of  trespass,  as  his  will  did  not  concur  in  the  act 
of  his  servant  (o). 

But  if  an  act  of  trespass  has  been  committed  by  a  |,^t  j^g^y  -^^ 
servant  in  the  presence  of  his  master,  if  the  master  liable  if 
knew  that  his  servant  was  about  to  commit  a  trespass  present, 
and  did  not  restrain  him,  there  may  be  ground  for  pre- 
suming the  concurrence  of  his  will  in  his  servant's  act, 
and  he  may  be  liable  to  an  action  of  trespass,  although 
he  did  not  expressly  order  the  trespass  to  be  committed. 
For  as  every  master  must  be  presumed  to  have  power 

(m)  8  A.  &  E.  512;  see  this  case,  ante,  p.  340. 

(»)  See  Eastern  Counties  Knihray  Co.  v.  Broom,  6  Exc.  314.  In 
that  case  an  officer  of  the  company  took  Broom  into  custody  for 
breach  of  the  company's  bye-laws,  and  took  him  before  a  magis- 
trate; when  the  attorney  of  the  company  attended  to  prefer  a 
charge  against  Broom.  This  was  held  not  to  amount  to  a  ratifica- 
tion of  the  act  of  the  officer.  And  see  Roe  \.  Birkenhead,  &e. 
Railway  Co.,  21  L.  J.,  Exc.  9;  7  Exc.  86;  Bayleyy.  Manchester, 
Sheffield  and  Lincolnshire  Railway  Co.,  41  L.  J.,  C.  P.  278;  L.  E.. 
7  C.  P.  415;  42  L.  J.,  C.  P.  78;  L.  R,  8  C.  P.  148.  Mere  knowl- 
edge is  no  evidence  of  ratification.  Moon  v.  Towers,  8  C.  B.,  N.  S. 
611. 

(o)  IPManus  v.  Orickett,  1  East,  106;  see  Timothy  v.  Simpson,  6 
C.  &  P.  499;  and  Wright  v.  Wileox,  19  Wendell's  (Amer.)  Rep. 
343,  ante,  p.  343. 
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to  control  his  servant,  it  may  fairly  also  be  presumed 
from  his  knowing  that  his  servant  vyas  about  to' commit 
a  trespass,  and  not  interfering  to  restrain  him,  that  he 
concurred  in  his  servant's  act.  Qui  non  prohibet,  cum 
prohibere  possit — jubet. 

Thu«,  a  gentleman,  who  was  sitting  by  the  side  of  his 
servant  in  a  gig  which  was  driven  by  the  servant,  was 
held  liable  to  an  action  of  trespass  for  injury  caused  by 
the  horse  running  away  and  dashing  the  gig  against 
the  church  in  Langham- place,  as  be  had  the  immediate 
control  over  the  servant;  and  Bayley,  B.,  said, — 

"The  rule  is  this:  if  master  and  servant  are  sitting 
together,  and  the  servant  is  driving  the  master,  the  act 
of  the  servant  is  the  act  of  the  master,  and  the  trespass 
of  the  servant  is  the  trespass  of  the  master.  Here  the 
act  is  immediately  injurious  to  the  plaintiff  and  the 
master  was  present  "  {p). 

If  the  act  of  the  defendant  or  his  servant  be  such  as 
to  amount  to  a  trespass  on  his  part,  it  is  no  objection 
to  suing  him  in  that  form  of  action,  that  the  damage 
sustained  by  the  plaintiff  was  not  caused  immediately 
by  the  defendant's  act,  so  as  the  damage  be  not  too 
remote. 

Thus,  where  {q)  it  appeared  that  the  plaintiff  was 
driving  with  a  friend  along  Oxford- street,  in  a  chaise 
[*371]  *drawn  by  a  high-spirited  horse,  and  one  of  the 
traces  getting  accidentally  over  the  shaft,  he  alighted 
for  the  purpose  of  adjusting  it.  While  so  doing,  the 
defendant  drove  his  carriage  against  the  wheel  of  the 
plaintiff's  chaise,  and  the  plaintiff's  friend  was  thrown 
by  the  shock  off  the  seat  on  to  the  dashing- board,  which, 
falling  on  the  horse,  caused  him  to  kick,  whereby  the 
chaise  was  damaged:  it  was  held  that  the  defendant 
might  be  sued  in  trespass  for  the  damages  sustained. 

When  the  circumstances  of  the  case  are  such  that  the 
master  is  liable  for  damages  caused  by  the  negligence 
of  his  servant,  it  has  been  held  by  the  Court  of  Appeal, 
reversing  the  judgment  of  the  Divisional  Court,  that 
a  plaintiff  who  had  recovered  damages  in  the  County 
Court  for  injuries  to  his  cab  through  the  negligent 
driving  of  the  defendant's  servant,  might  afterwards 
bring  another  action  in  tlie  superior  Court  for  his  per- 
sonal injuries,  although  it  was  strenuously  contended 
that  he  must  sue  once  for  all  (r). 


(p)  Chandler  v.  Broughton,  1  C.  &  M.  29. 
iq)  Gilbertnon  v.  Biehardson  5  C.  B.  HO'i. 

(r)  Brunnden  v.  Humphrei),  h?,  L,  J.,  G.  L.  476,  reversing  S.  C. 
Si  L.  J.,  C.  L.  756 ;  11  Q.  B.  Div.  712. 
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Where  the  person  injured  has  been  awarded,  by  a  but  not  to 
magistrate  having  jurisdiction  under  6  &  7  Vict.  c.  86,  action  after 
8.  28,  and  has  accepted,  a  sum  of  money  as  compensa-  ^^^J^l  ?°^' 
tion  from  the  servant,  he  cannot  afterwards  sue  the  ^aglstrsrte. 
master  (s). 

But  if  the  circumstances  of  the  case  do  not  show  any  Master  not 
exercise  of  volition,  either  express  or  implied,  on  the  liable  in 
part  of  the  master,  he  is  not  liable  to  be  sued  in  tres-  tresspass  for 
pass  for  the  wilful  act  of  his  servant.  ^g^jg  .^jrithout 

Thus,  in  Morley  v.  Oaisford  (t),  which  was  an  action  master's 
on   the   case   for   injury  sustained    in  consequence  of  orders. 
the  negligent   driving  of    the  defendant's  servant,  it  Morley  v. 
was  held  that  case  and  not  trespass  was  the  proper  (^"'''■^ford. 
remedy,  the  Court  saying,  tli^t  "it  was  difficult  to  put 
a  case  where  the  *master  would  be  considered  [*3'72] 
as  a  trespasser  for  an  act  of'  his  servant  which  was  not 
done  at  his  command." 

The  point,  however,  was  more  formally  decided  in  wWaniis  v. 
M'Manus  v.  Crickett  (u),  which  was  an  action  of  tres-  Crickett. 
pass  for  forcibly  driving  the  defendant's  chariot  against 
the  plaintiff's  chaise.  It  appeared  that  the  defendant's 
servant  wilfully  drove  the  chariot  against  the  plaintiff's 
chaise,  but  that  the  defendant  was  not  himself  present 
{x),  nor  did  he  in  any  manner  direct  or  assent  to  the 
act  of  the  servant,  and  it  was  held  that  for  this  wilful 
and  designed  act  of  the  servant  an  action  of  trespass 
would  not  lie  against  his  master.  Lord  Kenyon,  C.  J., 
after  showing  from  various  old  cases  that  a  master  was 
not  liable  in  trespass  for  the  wilful  act  of  his  servant 
done  without  his  command,  said, — 

"  Tbis  doctrine  does  not  at  all  militate  with  the  case 
in  which  a  master  has  been  holden  liable  for  the  mis- 
chief arising  from  the  negligence  or  unskilfulness  of 
his  servant,  who  had  no  purpose  but  the  execution  of 
his  master's  orders  ;  but  the  form  of  those  actions 
proves  that  this  action  of  trespass  cannot  be  main- 
tained ;  for  if  it  can  be  supported,  it  must  be  upon  the 
ground  that  in  trespass  all  are  principles ;  but  the 
form  of  those  actions  shows,  that  where  a  servant  is  in 
point  of  law  a  trespasser,  the  master  is  not  chargeable 
as  such,  though  liable  to  make  a  compensation  for  the 
damage  consequential  from  his  employing  of  an  unskil- 

(s)  Wright  v.  London  General  Omnibus  Co.,  46  L.  J.,  C.  L.,  429; 
L.  E.,  2Q.  B.  271. 

(t)  2  H.  Bl.  442. 

(u)  1  East,  106  ;  and  see  Wright  v.  Wileox,  ante,  p.  343. 

(x)  No  one  was  in  the  carriage :  the  act  was  done  by  the  ser- 
vant either  in  going  for,  or  after  he  had  set  down,  his  master. 
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ful  or  negligent  servant.  The  act  of  the  master  is  the 
employment  of  the  servant ;  but  from  that  no  imme- 
diate prejudice  arises  to  those  who  may  suffer  from 
some  subsequent  act  of  the  servant." 

So,  again,  in  Gordon  v.  Bolt  (y),  which  was  an  action 
of  trespass  for  breaking  the  plaintiff's  crane.  The 
plaintiff  had  set  up  the  crane  in  a  dockyard,  with  a 
view  to  its  being  tested,  and,  if  approved  of,  ultimately 
purchased  by  the  Government.  The  crane  itself  was 
not  fixed  to  the  soU,  but  was  placed  in  a  socket  which 
was  so  fixed.  The  defendant  was  the  contractor  for 
certain  works  then  in  progress  in  the  dockyard,  and 
employed  H.  as  a  sub-contractor.  The  workmen  of 
[*378]  H.  broke  the  crane  by  using  *it  to  snap  off  the 
head  of  a  pile  which  had  been  half  sawn  through. 
Cutting  off  the  piles  was  part  of  the  defendant's  work 
under  the  contract,  but  he  had  never  given  any  authority 
to  H.  or  his  men  to  use  the  crane,  nor  did  he  know  that 
they  had  used  it.  H.  knew  that  his  men  occasionally 
used  the  crane,  but  he  never  authorized  them  to  use  it 
for  any  particular  purpose.  And  it  was  held,  that  the 
defendant  was  not  liable  to  an  action  of  trespass  for 
the  act  of  H.'s  workmen  in  breaking  the  crane.  In  the 
course  of  the  argument.  Lord  Wensleydale  said, — 

"  The  result  of  the  authorities  is,  that  if  a  servant  in 
the  course  of  his  master's  employ  drives  over  any  per- 
son, and  does  a  wilful  injury,  the  servant,  and  not  the 
master,  is  liable  in  trespass:  if  the  servant  by  his  neg- 
ligent driving  causes  an  injury,  the  master  is  liable  in 
case:  if  the  master  himself  is  driving,  he  is  either  liable 
in  case  for  his  negligence,  or  in  trespass,  because  the 
act  was  wilful." 

And  again,  in  Sharrod  v.  The  London  and  North 
Western  Railway  Company  (z),  which  was  also  an  ac- 
tion of  trespass  for  driving  a  railway  engine  over  and 
killing  the  plaintiff's  sheep.  The  sheep  had  got  on 
the  railway  in  consequence  of  a  defect  of  fences,  and 
were  run  over  by  an  express  train  drawn  by  a  locomo- 
tive engine  driven  by  a  servant  of  the  company,  who 
had  directions  to  drive  at  a  certain  rate  per  hour.  But 
it  was  held  the  company  were  not  liable  to  an  action  of 
trespass,  although  the  injury  was  caused  by  the  direct 
act  of  their  servant,  as  they  did  not  order  him  to  drive 
over  the  sheep,  nor  was  his  doing  so  the  necessary  or 


(y)  4  Exc.  365  ;  D.  &  L.  87. 
(z)  4  Exc.  580;  7  D.  &  L.  213. 
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probable  consequence  of   executing  the  orders  of  the  Sliarrod  v. 
company.     And  Lord  Wensleydale  said, —  The  London 

"The  immediate  act  which  caused  the  damage  to  the  '"^  f''^\  ■, 
plaintiff's  cattle  was  the  impact  of  a  machine  which  ^^^^  qj_ 
was  under  the  control  of  a  rational  agent,  the  servant 
of  the  defendants ;  not  so  much  so,  indeed,  as  a  horse  or 
carriage  drawn  by  horses  or  propelled  by  mechanical 
power  along  an  ordinary  highway  would  be,  in  which 
cases  both  the  direction  and  the  speed  of  the  machine 
are  under  government,  but  still  in  such  a  degree  as  to 
make  the  cases  similar  for  the  purpose  of  deciding  the 
present  question.  We  may  treat  the  case,  then,  as  if 
the  damage  had  been  done  by  an  ordinary  carriage 
drawn  by  horses;  and  it  being  now  settled  that  an 
*action  of  trespass  will  lie  against  a  corpora-  [*374] 
tion  (a),  we  may  consider  for  the  present  purpose  the 
defendants  as  one  natural  person  and  the  carriage 
under  the  care  of  his  servants.  Now  the  law  is  well 
established  on  the  one  hand,  that  whenever  the  injury 
done  to  the  plaintiff  results  from  the  immediate  force 
of  the  defendant  himself,  whether  intentionally  or  not, 
the  plaintiff  may  bring  an  action  of  trespass;  on  the 
other,  that  if  the  act  be  that  of  the  servant,  and  be  neg- 
ligent, not  wilful,  case  is  the  only  remedy  against  the 
master.  The  maxim  '  Qui  facit  per  alium,  facit  per  se ' 
renders  the  master  liable  for  all  the  negligent  acts  of 
the  servant  in  the  course  of  his  employment;  but  that 
liability  does  not  make  the  direct  act  of  the  servant  the 
direct  act  of  the  master.  Trespass  will  not  lie  against 
him;  case  will,  in  effect,  for  employing  a  careless  ser- 
vant ;  but  not  trespass,  unless,  as  was  said  by  the  Court 
in  Morley  v.  Gaisford  (6),  the  act  was  done  '  by  his 
command;'  that  is,  unless  either  the  particular  act 
which  constitutes  the  trespass  is  ordered  to  be  done  by 
the  principal,  or  some  act  which  comprises  it;  or  some 
act  which  leads  by  a  physical  necessity  to  the  act  com- 
plained of.  The  former  is  the  case,  when  one,  as  ser- 
vant, is  ordered  to  enter  a  close  to  try  a  right,  or  other- 
wise; the  latter,  where  such  a  case  occurs  Gregory  v. 
Piper  (c),  where  the  rubbish  ordered  to  be  removed 
from  a  natural  necessity  fell  on  the  plaintiff's  soil;  but 
when  the  act  is  that  of  the  servant  in  performing  his 
duty  to  his  master,  the  rule  of  law  we  consider  to  be 
that  case  is  the  only  remedy  against  the  master,  and 

(a)  See  Maund  v.  The  Monmouth  Canal  Co.,  4  M.  &  G.  452. 
h)  2  H.  Bl.  442,  anU,  p.  371. 
(c)  9  B.  &.  C.  591,  ante,  p.  368. 
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Sharrod  v.  then  only  is  maintainable  when  that  act  is  negligent  or 
The  London  improper;  and  this  rule  applies  to  all  cases  where  the 
mid  North  carriaee  or  cattle  of  a  master  is  placed  in  the  care  and 
way  Co  under  the  management  of  a  servant,  a  rational  agent. 

The  agent's  direct  act  is  not  the  direct  act  of  the  mas- 
ter. Each  blow  of  the  whip,  whether  skilful  and  care- 
ful or  not,  is  not  the  blow  of  the  master;  it  is  the  vol- 
untary act  of  the  servant;  nor  can  it,  we  think,  be  rea- 
sonably said  that  all  the  acts  done  in  the  skilful  and 
careful  conduct  of  the  carriage  are  those  of  the  raaster, 
for  which  he  is  responsible  in  an  action  of  trespass,  to  the 
same  extent  as  if  he  had  given  them  himself,  because 
he  has  impliedly  ordered  them;  but  those  that  were 
careless  and  unskilful  were  not,  for  he  has  given  no 
order,  except  to  use  skill  and  care. 

"Our  opinion  is,  that  in  all  cases  where  a  master 
gives  the  direction  and  control  over  a  carriage,  or  ani- 
mal, or  chattel,  to  another  rational  agent,  the  master  is 
only  responsible  in  an  action  on  the  case  for  want  of 
skill  or  caie  of  the  agent — no  more;  consequently  this 
action  cannot  be  supported. 

"We  should  observe,  that  though  the  master  in  this 
case  is  taken  to  have  ordered  the  driver  of  the  engine 
to  proceed  at  a  great  speed,  it  did  not  follow  as  a  neces- 
sary consequence  that  it  would  impinge  on  the  plain- 
tiff's cattle.  It  might  not  have  happened  if  the  driver 
had  seen  the  cattle  sooner  or  the  cattle  had  heard  the 
[*375]  engine  and  got  out  of  the  way.  *The  act,  there- 
fore, cannot  be  treated  as  a  trespass  on  the  ground  that 
it  was  by  necessary  implication  ordered  to  be  done  by 
the  defendants — the  principle  on  which  the  case  of 
Gregory  v.  Piper  was  decided.  This  is  the  simple  case 
of  an  act  done  by  the  servant  in  the  course  of  his  em- 
ployment, not  specifically  ordered  by  the  master;  and 
though  the  injury  by  such  an  act  be  direct  so  far  as  re- 
lates to  the  servant,  we  have  recently  held  that  a  mas- 
ter would  not  be  responsible  in  trespass  "  (d). 

So  it  has  been  held  (e)  that  a  railway  company  was 


(d)  Gordon  v.  Bolt,  4  Exc.  365;  7  D.  &  L.  87,  ante,  p.  372. 

(e)  Boe  V.  The  Birkenhead,  Lancashire  and  Cheshire  Bailway 
Co.,  21  L.  J.,  Exc.  9  ;  7  Exo.  36.  In  this  case  a  letter  written 
by  the  solicitor  to  the  company,  with  a  view  to  a  compromise 
was  held  not  to  be  evidence  of  ratification  by  the  company  of  the 
act  done.  See  also  Poulton  v.  London  and  South  Western  Bailway 
Co.,  8  Best  &  S.  616 ;  36  L.  J.,  Q.  B.  294,  ante,  p.  342,  where  the 
company  were  held  not  liable  to  an  action  in  consequence  of 
their  officer  having  given  the  plaintiff  in  charge  for  travelling 
without  a  ticket  for  certain  horses.  But  see  the  ci\se  of  Boe  v. 
The  Birkenhead,  t&c.  Bailway  Co.,  explained  by  Blackburn   J    in 
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not  liable  to  an  action  of  trespass  for  an  arrest  of  the  Roe  v.  Bir- 
plaintiff  by  one  of  the  officers  of  the  company  (for  non-  l^enliead,  &o. 
payment  of  an  excess  of  fare  claimed,  but  not  due),  as  S,mlway  Co. 
there  was  no  proof  of  any  authority,  either  express  or 
implied,  given  by  the  defendants,  or  of  any  ratification 
by  them  of  the  act  done. 

The  same  principles  which  render  a  man  liable  to  be  go  ^^  ,^,^„ 
sued  in  an  action  of  trespass  for  the  wrongful  act  of  his  may  be 
servant  will  also  render  him  liable  to  be  sued  in  that  liable  in 
form  of  action  for  the  wrongful  act  of  one  who  is  not,  t^^espass  for 
strictly  speaking,  his  servant.  one  not  his 

Thus,  where  (/)  the  defendant,  who,  together  with  servant 
a  party  of  friends,  had  hired  a  carriage  and  four  horses,  RVLaughlin 
driven  by  two  postillions  in  the  service  of  the  owner  of  v.  Prior. 
the  horses,  to  go  to  Epsom,  rode  on  the  box  of  the  car- 
riage, and  in  going  through  a  toll-bar,  at  which  there 
was  a  crowd,  called  out  to  the  postillion  on  the  leader 
"go  in  there,"  pointing  to  a  position  in  front  of  a  gig 
in  which  the  plaintiff  was  riding,  which  belonged  to 
and  was  driven  by  M.,  and  the  postillion  pushed  his 
horses  forward,  and  in  doing  so,  upset  the  gig  and  the 
plaintiff,  and  M.  fell  *out.  Some  one  in  the  L*376] 
carriage  cried  out  "go  on,  go  on,"  but  M.  got  up, 
stopped  the  horses  and  would  not  allow  the  carriage  to 
proceed,  although  the  defendant  offered  to  settle  then, 
until  the  defendant  gave  his  card,  saying,  that  he  would 
be  answerable  for  all  that  had  occurred  if  M.  would 
allow  him  to  proceed.  The  defendant  was  held  liable 
in  trespass  for  the  injury  sustained  by  the  plaintiff ; 
although,  according  to  the  decision  before  adverted  to 
in  the  case  of  Quarman  v.  Burnett  (g),  the  postillions 
could  not  be  considered  as  his  servants  :  Erskine,  J., 
saying— 

"The  cases  in  which  it  has  been  decided  that  case 
will  not  lie  against  the  hirer  of  a  carriage  and  horses 
for  the  misconduct  of  the  driver,  not  being  his  servant, 
do  not  apply  here  ;  for  this  is  an  action  treating  the 
defendant  as  a  co-trespasser,  and  is  not  brought  against 
him  as  a  master  for  the  misconduct  of  his  servant." 

An  exception,  however,  to  the  general  rule,  which  ren-  Superior 

ders  a  man  responsible  in  a  civil  action  for  the  tortious  publicoffice.rs 

acts  of  those  employed  by  or  under  him,  is  to  be  found  °°*  '^^o"* 
r     J  J  '  acts  or  m- 

t'erior.oflicers. 
Goffy.  Great  Northern  Sailirny  Co.,  30  L.   J.,  Q.  B.   148.     There 
is  iio  donbt  now  th.it  a  railway  company  may  be  liable  to  an  ac- 
tion for  lalse  imprisonment  for  the  act  of  their«oflacer.     See  ante, 
p.  :52H,  note  (t). 

(/J  li[' Lmujhlin  v.  Prior,  4  M.  &  G.  48. 
{g)  Ante,  p.  351. 

(395) 


334 


LIABILITY  OF  MASTER  FOR  ACTS  OF  SERVANT. 


M'Laughlin 
V.  Prior. 


Lane  v. 
Cotton. 


Whitfield  V. 
Lord  Le 
Despeneer. 


ia  the  case  of  public  officers,  such  as  the  postmaster- 
general,  the  lords  commissioners  of  the  treasury,  the 
commissioners  of  customs  and  excise,  the  auditors  of 
the  exchequer,  &c.,  who  are  not  liable  for  any  negli- 
gence or  miscondect  of  the  inferior  officers  in  their 
several  departments  (h).  The  principle  upon  which 
their  non-liability  depends  was  settled  in  the  year  1699, 
in  an  action  brought  against  the  postmaster  general, 
for  the  loss  of  a  letter  containing  exchequer  bills,  by 
the  negligence  of  his  servants  and  deputies  ;  and  three 
judges,  against  Lord  Holt,  held,  that  the  plaintiff  was 
not  entitled  to  recover  (i). 

The  ground  of  the  opinion  of  the  three  judges  appears 
to  have  been,  that  the  post-office  establishment  is  a 
branch  of  the  public  police  created  by  statute  for  pur- 
poses of  revenue  as  well  as  for  public  convenience, 
and  that  the  Government  have  the  management 
[*877]  *and  control  of  the  whole  concern.  It  is,  in 
short,  a  Government  instrument,  established  for  its  own 
great  purposes.  The  postmasters  enter  into  no  contract 
with  individuals,  and  receive  no  hire,  like  common  car- 
riers, in  proportion  to  the  risk  and  value  of  the  letters 
under  their  charge,  but  only  a  general  compensation 
from  Government.  The  same  question  was  again  still 
more  elaborately  discussed  in  a  case  in  the  time  of  Lord 
Mansfield  (fc),  brought  against  the  postmaster-general, 
to  recover  the  amount  of  a  bank-note  stolen  out  of  a 
letter  by  one  of  the  sorters  of  letters,  when  the  court 
adhered  to  the  doctrine  of  the  three  judges,  in  Lane  v. 
Cotton,  against  the  opinion  of  Lord  Holt  (l).  And  Lord 
Mansfield  said, — 

"  The  ground  of  Lord  Chief  Justice  Holt's  opinion 
in  that  case  is  founded  upon  comparing  the  situation 
of  the  postmaster  to  that  of  a  common  carrier,  or  the 
master  of  a  ship  taking  goods  on  board  for  freight. 
Now,  with  all  deference  to  so  great  an  opinion,  the 
comparison  between  a  postmaster  and  a  carrier  and  the 
master  of  a  ship  seems  to  me  to  hold  in  no  particular 
whatever.  The  postmaster  has  no  hire,  enters  into  no 
contract,  carries  on  no  merchandise  or  commerce.  But 
the  post-office  is  a  branch  of  revenue  and  a  branch  of 


(h)  Cowp.  766 ;  see  Story  on  Agency,  319.  The  subordinates 
themselves,  however,  may  be  responsible,  Bowning  v.  Goodchild, 
3  Wills.  543  ;  2  W.  Bl.  906  ;  Stock  v.  Harris,  5  Bun-.  2709,  post. 

(i)  Lane  v.   Cotton,  2  Lord  Raym.   646  ;    12  Mod.  482  ;   see 
Winterboitom  v.  Wright,  10  M.  &  W.  109. 
(k)   Whitfield  V.  Lord  Le  Dispenser,  Cowp.  754. 
(0  Page  764. 

(396) 


IN  CASES  OF  TORT — CIVILITER.  335 

police,  created  by  Act  of  Parliament.  As  a  branch  of 
revenue  there  are  great  receipts;  but  there  is  likewise 
a  great  surplus  of  benefit  and  advantage  to  the  public, 
arising  from  the  fund.  As  a  branch  of  police,  it  puts 
the  whole  correspondence  of  the  kingdom  (for  the  ex- 
ceptions are  very  trifling)  under  Government,  and 
intrusts  the  management  and  direction  of  it  to  the 
Crown  and  officers  appointed  by  the  Crown.  There  is 
no  analogy,  therefore,  between  the  case  of  the  post- 
master and  a  common  carrier"  (m). 

Upon  similar  principles,  the  captain  of  a  man-of-war  Nicholson  v. 
has  been  held  not  responsible  for  damage  done  to  an-  Mouneey. 
other  vessel  by  his  ship  during  the  watch  of  the  first 
lieutenant,  who  was  on  deck  and  had  the  direction  of 
the  ship — the  captain  not  being  on  deck,  nor  called 
upon  by  his  duty  to  be  so,  as  he  did  not  appoint  the 
officers  or  crew,  and  had  no  choice  whether  he  would  serve 
with  them  or  not,  and  had  no  power  of  dismissal  over 
them.  They  were,  in  fact,  *all  servants  of  the  [*378] 
same  master  (n).  These  three  last-mentioned  cases 
were,  in  fact,  decided  upon  the  ground  that  the  Gov- 
ernment was  the  principal  and  the  defendant  merely 
the  servant  (o). 

But  this  exception  would  not  apply  so  as  to  exempt  Alitcr,  for 

a  person,  who  was  a  public  officer,  from  responsibility  ^^^  oi  their 
j,-^,,        ',„  '■-,  ■,.  i.Aj    own  servant. 

for  the  act  of  one  who  was  his  own  servant.     And,       j  -kt  tji 

therefore,  in  Lord  North's  case  (p),  where  it  appeared  , 
that  King  Edw.  6  sol'd  a  quantity  of  lead,  and  appointed 
Lord  North,  who  was  Chancellor  of  his  Court  of  Aug- 
mentations, to  take  bond  for  payment  of  the  money, 
and  Lord  North  erdered  his  clerk  to  take  the  bond, 
which  was  done,  and  the  bond  delivered  to  Lord  North, 
who  gave  it  back  again  to  his  clerk  in  order  to  send  it 
back  again  to  the  clerk  of  the  Court  of  Augmentations, 
but  Lord  North's  clerk  suppressed  the  bond:  it  was  the 
opinion  of  all  the  judges  of  England,  that  Lord  North 
was  chargeable  to  the  king. 

Another  exception  to  the  general  rule  above  stated 
was  formerly  supposed  to  be  found  in  that  class  of  cases 
in  which  commissioners  appointed  under  Acts  of  Par- 

(m)  See  Story  on  Bailm.  s  462;  Story  on  Agency,  s.  319,  note  2. 

(n)  Nicholson  v.  Mouncey,  15  East.  384. 

(o)  See  per  Blackburn,  J. ,  in  Mersey  Docks  and  Harbour  Board 
v.  Oibbs,  35  L.  J.  Exc.  231.  See  also  Buron  v.  Denman,  2  Exc. 
167. 

ip)  Dyer,  161;  see  Boson  v.  Sandford,  3  Mod.  323;  and  see 
Wildes  V.  Norris,  22  L.  J.,  M.  C.  4,  as  to  how  far  deputy  clerk  oF 
the  peace  is  liable  for  the  negligence  of  his  assistant,  pursuant  to 
59  Geo.  3,  c.  28. 
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liament,  for  local  purposes,  and  acting  gratuitously, 
such  as  commissioners  of  sewers  (q),  paving  commis- 
sioners (?•),  navigation  commissioners  (s),  &c.,  and  trus- 
tees of  turnpike  roads  (t),  were  held  not  responsible  for 
damage  done  by  persons  acting  under  their  orders,  in 
[*379J  carrying  into  effect  *the  purposes  for  which  they 
were  appointed  (u).  In  such  cases  the  commissioners, 
&c.  are  of  course  not  responsible  for  the  consequences 
of  acts  which  they  are  authorized  to  do  (a-),  if  done 


(q)  Joticn  V.  Bird,  5  B.  &  Aid.  S-H;  and  see  Clayards  v.  Dethick, 
12  Q.  B.  439. 

()■)  Leader  v.:)ro.rfoii,  2  W.  Bl.  924;  3  AVik.  461;  Qorenior,  cC-c. 
of  Cast  Plate  3Iaiiiifacti(rrrs  v.  Meredith,  4  T.  R.  794;  Hallw  Smith, 
'J  Bing.  156. 

(.s)  Allen  V.  ITai/n-ard,  7  Q.  B.  968,  note. 

(t)  Sutton  V.  Clarke,  6  Taunt.  29;  Harris  v.  Baker,  4  M.  &  S. 
26;  Dimcan  v.  Findlater,  6  CI.  &  Fin.  903.  In  R.  v.  Pocoel-,  17 
Q.  B.  34,  it  was  held  that  trustees  for  repairinjf  a  road  -vvoro  not 
chargeable  with  manslaughter  of  a  person  who  was  accidentally 
killed  in  consequence  of  the  road  being  out  of  repair,  as  their 
neglect  of  duty  was  not  immedialely  connected  ^^•ith  the  death. 

(«)  As  to  the  proper  mode  of  recovering  from  such  commission- 
ers salary  due  to  officers  appointed  by  them,  such  as  street-keeper 
by  paving  commissioners,  see  Bogg  v.  I'earse.  10  C.  B.  534;  2  L. 
ji.  &  P.  21 ;  (■/<■;*,  Kendall  v.  King,  25  L.  J.,  C.  P.  1:12;  17  C.  B. 
48l>;  BiisJi  V.  Martin,  33  L.  J.,  Exc.  17:  lliehardson  v.  Coreoran.  7 
Ir.  C.  L.  Rep.  121;  Hall  v.  Tai/lor,  27  L.  J.,  Q.  B.  311;  1  K.  B.  & 
E.  197;  organist,  Edwards  v.  Lowndes,  1  E.  &  B.  81.  It  would 
seem  that  the  reniedy  by  mandamus  is  inapplicable.  Bush  v. 
Beat'an,  32  L.  J.,  Exc.  54.  See  Bush  v.  Martin,  nhi  snpra.  See 
also  1  Bail.  C.  C.  141.  Debt  will  not  lie  for  salary  due  out  of 
borough  fund,  Addison  v.  Mayor  of  Preston,  12  t'.  B.  108. 

(x)  Protection  is  sometimes  given  by  Acts  of  Parliament  to 
persons  acting  in  pursuance  of  them.  A  person  is  entitled  to 
that  protection  who  acts  hand  fide  and  in  the  reasonable  belief  that 
he  is  pursuing  the  Act  of  Parliament,  although  he  is  really  not 
doing  so;  for  as  observed  by  Pollock,  C.  B.,in  IfMjr/iCS  v.  Ihirkland, 
one  who  acts  in, perfect  execution  of  the  Act  of  Parliament  does 
not  stand  in  need  of  protection.  The  protection  is  rec|uired  by 
him  who  acts  illegally,  but  under  the  belief  that  lie  is  right.  See 
PartotiY.  Williams,  3  B.  &  Aid.  330;  Ihu/hes  v.  Bnekland.  15  M. 
&  W.  346;  3  D.  &  L.  702;  Hui/gins  v.  Wai/dei/,  15  M.  .'v-  W.  357; 
Davis  V.  Curling,  8  Q.  B.  286;  Smith  v.  iloppir,  9  Q.  B.  1005; 
Kine  V.  Evershed,  10  Q.  B.  143;  Hornx.  Thornborough,  3  Kxc.  816; 
G  D.  &  L.  651;  Oosden  v.  Elphiek,  4  Exc.  445;  7  D.  I't  L.  194; 
Munday  y.Stubbs,  1  L.  M.  &  P.  G75;  see  also  Kent  v.  (Ireat  West- 
ern Railway  Co.,  4  D.  &  L.  481;  3  C.  B.  714,  et  cas.  ib.  eit.;  Booth 
V.  Ctire,  2  L.  M.  &  P.  283;  Bead  v.  Cuker,  13  C.  B.  850;  Arnold 
v,  Hamel,  9  Exc.  408;  Burling  v.  Barley,  27  L.  J.,  Exc.  258;  Her- 
mann V.  Seneschal,  32  L.  J.,  C.  P.  43;  Uliatman  v.  Pearson,  L.  R.', 
3  C.  P.  422.  In  Newton  v.  Ellit,  5  E.  &  B.  115,  it  was  held  that 
a  contracter,  under  a  local  board  of  health,  was  entitled  to  notice 
of  action  under  sect.  139  of  the  Public  Health  Act,  11  &  12  Vict, 
c.  63;  and  see  Mason  v.  Birkenhead  hnprovement  Commissioners,  29 
L.  J.,  Exc.  407;  Paulson  v.  Thirsk,  36  L.  J.,  C.  P.  225.  Where 
powers  are  given  by  local  Acts,  to  trustees  or  commissioners,  bond 
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within  the  limits  of  their  powers  and  with  due  care  and 
attention ;  and,  on  the  other  hand,  if  they  exceed  their 
powers,  they  are  also  of  course  liable  {y) ;  and  so  they 
are  if  they  act  wantonly  and  oppressively  (z),  or  mali- 
ciously (a),  or  even  carelessly  and  negligently  (6),  in 
*the  exercise  of  their  powers.  And  it  was  also  [*3S0j 
at  one  time  supposed  that  such  persons  because  they 
acted  gratuitously,  were  not  liable  for  the  negligent 
execution  of  orders  properly  given  by  them. 

The  cases  in  which  these  principles  were  applied  are 
numerous  (c),  but  were  most  broadly  stated  by  Lord 
Wynford,  in  the  case  of  Hall  v.  Smith  (d). 

That  was  an  action  on  the  case  for  negligently  leav-  jjally.  Smith. 
ing  a  ditch  or  tunnel  open,  into  which  the  plaintiif  fell 
and  was  injured.  The  defendants  were  the  clerks  to  the 
commissioners  for  paving,  &c.,  Birmingham  (who,  by 
Act  of  Parliament  might  be  sued  in  the  nsime  of  their 
clerks),  the  surveyor,  the  contractor,  and  a  workman, 
who  was  in  the  ditch  when  the  accident  happened.  The 
jury  found  a  verdict  for  the  workman,  and  against  all 
the  other  defendants,  but  the  verdict  against  the  clerks 
to  the  commissioners  was  afterwards  set  aside,  and  a 
verdict  ordered  to  be  entered  for  them. 

fides  is  immaterial,  although  it  seem,s  to  be  suflBcient,  to  entitle 
them  to  the  protection  of  the  statute,  if  they  are  trustees.  &c.  de 
facto.  Harrison  v.  Varty,  Q.  B..  Trin.  T.  1-^45,  cited  by  Parke, 
B.,  in  Haghts  v.  Buckland,  15  51.  &  W.  356;  Braham  y.  Watlcins, 
4  D.  &  L.  4-2;  16  M.  &  W.  T7.  But  where  protection  is  giyen  to 
a  person  filling  a  particular  character,  he  must,  to  entitle  him- 
self to  the  protection,  fill  that  character  at  least  de  facto.  It  is 
not  sufficient  for  him  to  think  he  fills  it.  Hopkins  v.  Crowe,  4  A.  & 
E.  774. 

(y)  Jones  v.  Bird,  5  B.  &  Aid.  844:  Clayards  v.  Dethick,  12  Q. 
B.  439. 

(z)  See  per  Gribbs,  C.  J.,  in  Sutton  y.  Clarke.  6  Taunt.  43;  per 
Bayley.  J.,  in  BouUon  v.  Croicther,  2  B.  &  C.  709.       / 

(a)  See  Acland  y.  Buller,  1  Exc.  837;  Walker  y.  Goe,  3  H.  & 
X.  395,  404. 

(h)  Jonr.<  V.  Bird,  5  B.  &  Aid.  844;  see  2  B.  &  C.  711.  The 
plaintiff  must  at  least  show  negligence,  Whitehmise\.  Birmingham 
Canal  Co.,  26  L.  J.  Exc,  25;  WhiUhowte  y.  Felloices,  30  L.  J.,  C. 
P.  305;  10  C.  B.,  X.  S.  779. 

(c}  See,  in  addition  to  the  cases  cited  in  Hall  \.  Smith,  Boulton 
y.  Crowther,  2  B.  &  C.  703  ;  Duncan  v.  Findlater,  6  CI.  &  Fin.  903  ; 
Allen  V.  Hayward,  7  Q.  B.  968,  note ;  Pilgrim  v.  Southampton,  &c. 
Mailway  Co.,  7  C.  B.  205,  2-2.S. 

(d)  2  Bing.  156  ;  see  Farnaby  y.  The  Lancaster  Canal  Co.,  11  A. 
&  E.  223.  In  Seott  y.  Mayor  of  MancJiester,  1  H.  &  X.  60,  Mier- 
son,  B.,  said,  "  Hall  r.  Smith  goes  too  far  ;  the  person  who  selects 
the  workmen  is  the  party  liable.  Commissioners  may  get  rid  of 
liability  by  making  contracts ;  but  if  they  employ  their  own  ser- 
vants to  do  the  work,  they  will  be  liable  for  the  acts  of  such  ser- 
vants." 
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But  that  case  must  now  be  considered  as  overruled, 
in  so  far  as  it  can  be  taken  to  lay  down  any  such  doc- 
trine as  the  non-liability  of  such  persons  for  acts  done 
by  their  orders  in  supposed  execution  of  their  powers. 
And  inasmuch  as  corporations  formed  for  trading  and 
other  profitable  purposes,  although  they  may  act  with- 
out reward  to  individual  members  of  the  corporation, 
are  in  their  nature  mere  substitutions  for  individuals, 
the  true  rule  of  construction  must  now  be  taken  to  be, 
[*381]  that,  in  the  absence  of  anything  in  *the  statutes 
which  create  such  corporations  showing  a  contrary  in- 
tention, the  legislature  intended  that  the  liability  of  cor- 
porations thus  substituted  for  individuals  should,  to  the 
extent  of  their  corporate  funds,  be  co- extensive  with 
that  imposed  by  the  general  law  on  individuals  who  are 
owners  of  similar  works.  If,  indeed,  the  legislature, 
either  by  express  enactment  or  necessary  intendment, 
enacts  that  they  should  not  be  subject  to  such  a  liability, 
then  of  course  there  can  be  no  question  as  to  their  non- 
liability. But  in  the  absence  of  any  express  or  implied 
exemption  from  liability,  the  liability  of  corporations 
must  now  be  considered  as  co-extensive  with  that  of 
individuals. 

This  was  decided  in  the  House  of  Lords  in  the  cases 
referred  to  in  the  note  (e),  in  which  it  was  held  that 
trustees  appointed  by  statute  for  public  purposes  with 
power  to  levy  toll,  but  not  deriving  any  personal  benefit, 
are  liable  in  their  corporate  capacity  for  damage  sus- 
tained by  reason  of  the  default  of  their  servants  or 
agents  to  the  same  extent  as  absolute  owners  levying 


(c)  The  Mersey  Docks  and  Harbour  Board  v.  Gibbs;  Same  v.  Pen- 
hallow,  35  L.  J.,  Exc.  225.  See  also  Coe  v.  Wise,  37  L.  J.,  Exc. 
262.  In  these  cases  all  the  previous  authorities  are  referred  to 
and  most  elaborately  and  carefully  discussed.  See  also  Foreman 
or  of  Canterbury,  40  L.  J.,  Q.  B.-  138  ■,-,nammond  y.  Vestry 


of  Si.  Pancras,  43  L.  J.,  C.  P.  157;  Winch  v.  Conservators  of  Pi uer 
TJiames,  43  L.  J.,  C.  P.  167  ;  Hill  v.  Hawker,  43  L.  J.,  Exc.  129 ; 
44  L.  J.,  Exc.  49;  Forbes  v.  Lee  Conservancy  Board,  48  L.  J.,  C. 
L.  402  ;  L.  E.,  4  Exc.  116  ;  White  v.  Hindley  Local  Board,  44  L. 
J.,  Q.  B.  114 ;  L.  E.,  10  Q.  B.  219 ;  Blackmore  v.  Vestry  of  Mile 
End,  51  L.  J.,  C.  L.  496 ;  Jolliffe  v.  Wallasey  Local  Board,  43  L. 
J.,  C.  P.  41 ;  L.  E.,  9  C.  P.  62 ;  Kent  v.  Worthing  Local  Board,  52 
L.  J.,  Q.  B.  77 ;  10  Q.  B.  D.  118.  In  Frankleton  v.  Sherlock,  8  Ir. 
C.  L.  Rep.  90,  it  was  held  that  commissioners  acting  under  the 
Irish  Tovi^n  Improvement  Act,  1854,  17  &  18  Vict.  c.  103,  vi'ere 
not  liable  for  the  act  of  a  watchman  appointed  by  them,  who  ar- 
rested the  plaintiff  on  her  way  to  church,  and  charged  her  vrith 
being  an  improper  character,  on  the  ground  that  he  was  not  ap- 
pointed to  discharge  any  duty  which  belonged  to  them  to  dis- 
charge. 
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tolls  for  their  own  profit,  although  there  is  no  improper 
conduct  on  the  part  of  such  trustees. 

Another  exception  to  the  general  responsibility  of  a  Master  not 
master  for  the  tortious  acts  of  his  servant  is  established  li^^l^  to  one 
by  the  cases  already  considered  in  the  preceding  chapter  ^^^  ^^ 
(f),  in  which  it  has  been  held  that  a  master  is  not  another, 
responsible  *to  his  own  servant  for  any  injury    [*382] 
happening  to  him  through  the  negligence  or  wrongful 
act  of  a  fellow- servant.     In  order,  however,  to  bring  a 
case  within  this  exception  it  must,  as  we  have  seen,  ap- 
pear that  both  the  servant  injured  and  the  wrongdoer 
were  at  the  time  the  injury  was  done,  acting  in  the  ser- 
vice of  the  common  master,  and  also,  that  the  wrong- 
doer was  a  person  of   ordinary  skill  and   care.     But 
where  these  circumstances  concur,  the  party  injured  has 
no  remedy  against  his  master  (g),  except  in  cases  within 
the  Employers'  Liability  Act,  1880,  which  will  be  found 
in  the  Appendix. 

/)  Ante,  p.  236  et  seq. 

g)  See  Story  on  Ag.  453  d. 
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In  Cases  or  Contract. 

Generally  speaking,  a  servant  who,  having  authority 
to  do  80,  enters  into  a  contract  in  his  master's  name,  is 
not  himself  personally  liable  upon  such  contract  (a), 
though  he  may,  undoubtedly,  like  any  other  agent,  con- 
tract in  such  a  manner  as  to  make  himself  personally 
liable  (&). 

In  order  to  make  a  servant  liable  personally  on  a  con- 
tract made  in  his  master's  name,  there  must  be  some 
wrong  or  omission  of  right  on  the  part  of  the  servant 
(c).  Thus,  if  he  do  not  possess  authority  from  his 
master  to  contract  in  his  name,  or,  which  is.  in  effect 
the  same  thing,  if  he  exceed  the  authority  given  him, 
and  fraudulently  misrepresent  his  authority,  there  can 
be  no  doubt  that  he  will  be  personally  liable  to  the  per- 
son with  whom  he  deals  in  his  master's  name.  If, 
however,  the  person  dealing  with  him  knows  of  his 
want  of  authority  and  yet  chooses  to  charge  the  master, 
it  would  seem  that  the  servant  could  not  afterwards  be 
made  liable  in  the  event  of  the  master  failing  to  pay 
[*384]  (d).  Questions  of  this  sort  frequently  *resolve 
themselves  into  mere  questions  of  credit.  To  whom 
was  the  credit  given  ?  The  answer  to  which  must  de- 
pend upon  the  circumstances  of  the  case.  If  the  credit 
was  given  to  the  master,  the  servant  could  not  be  made 
liable,  provided  he  had  authority  to  contract.     But  if 


(a)  Paley  on  Ag.  368  ;  Story  on  Ag.  261 ;  Ex  parte  Rartopp,  12 
Ves.  352  ;  Owen  v.  Gooch,  2  Esp.  567. 

(6)  Per  Ashurst,  J.,  in  Macbeath  v.  Saldimand,  1  T.  E.  181; 
per  Bayley,  J.,  in  Thomson  v.  Davenport,  9  B.  &  C.  88  ;  and  in 
Bmrell  v.  Jones,  3  B  &  Aid.  50. 

(c)  Smout  v.  Merry,. 10  M.  AW.  1. 

(d)  Paterson  v.  Oandasequi,  15  East,  62 ;  2  Smith's  L.  C.  313. 
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the  credit  was  given  to  the  servant,  even  for  goods  sup- 
plied for  his  master's  use,  he  could  not  discharge  him- 
self from  liability  on  the  ground  that  he  was  a  mere 
agent.  A  servant  would  also  be  liable  if,  at  the  time 
he  entered  into  a  contract,  he  did  not  disclose  his  mas- 
ter's name,  and  it  was  not  known  to  the  party  contract- 
ing with  him,  although  he  was  known  to  be  a  mere 
agent  (e). 

The  following  rather  curious  case  shows  the  difficulty 
servants  may  get  into  by  using  their  own  names  when 
in  reality  actitig  for  their  masters  (/). 

The  plaintiff,  a  farmer,  put  up  the  produce  of  his  Williamson  v. 
farm  to  auction.  The  defendant  had  been,  for  some  Barton. 
time  previous  to  and  at  the  time  of  the  sale  was,  fore- 
man to  S.,  a  contractor,  which  was  well  known  to  the 
plaintiff  who  was  present  at  the  sale,  but  was  not  known 
to  the  auctioneer.  The  defendant  at  the  auction  bid 
for  several  lots  of  hay,  and  when  the  auctioneer  asked 
for  his  name,  in  the  usual  way,  he  answered  "Barton" 
only,  and  the  auctioneer  wrote  it  down  as  the  name  of 
the  buyer.  A  few  days  after  the  sale  the  auctioneer 
sent  in  an  account  to  the  defendant.  The  hay  was 
without  any  direction  or  interference  of  the  defendant, 
taken  away  in  S's.  carts,  and  consumed  by  his  horses 
before  his  death,  which  occurred  ten  days  after  the 
auction.  An  action,  was  brought  against  the  defend- 
ant for  the  price  of  the  hay,  to  which  the  defense  set 
up  was  that  plaintiff  bought  the  hay  for  his  master  S. 
At  the  trial  the  jury  found  for  the  defendant.  But 
upon  a  rule  for  a  new  trial  the  judges  were  equally 
divided  in  *opinion  as  to  his  liability,  and  leave  [*385] 
to  appeal  was  granted,  but  the  appeal  does  not  appear 
to  have  been  argued. 

But  where  a  servant  has  once  had  authority  to  con-  ggrvant  not 
tract  in  his  master's  name,  and  the  authority  is  revoked  Uabie  if  his 
without  his  knowledge,  he  would  not  be  liable  upon  authority  re- 
contracts  entered  into  in  his  master's  name,  in  igno-  "*'oked  with- 

rance  of  the  revocation  of  his  authority.     If  for  instance,  v^„„,it,j„„ 
,  ,  ,  .  •         i!  T.-    1.  knowledge, 

a  man  leaves  a  housekeeper  in  possession  or  his  house, 

and  goes  abroad  and  dies,  the  housekeeper  would  not 

be  liable  to  pay  for  goods  obtained  on  her  master's 

credit  after  his  death,   and  before  she  knew  of  his 

(e)  So  in  the  case  of  auctioneers,  Hanson  v.  Boierdeau,  Peake, 
163 ;  Franklyn  v.  Lamond,  4  C.  B.  637.  See  Fisher  v.  Marsh,  34 
L.  J.,  Q.  B.  177. 

(f)  Williamson  v.  Barton,  31  L.  J.,  Exc.  171.  In  Ex  parte  Bird, 
33  L.  J.,  Bankr.  49,  an  agent  taking  shares  in  his  own  names  was 
held  liable  as  a  contributory. 
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Death  of        death,  provided  they  were  of  a  description  which  she 
master.  was  authorized  by  her  master  to  pledge  his  credit  for 

during  his  life  (g) ;  although  in  such  case  her  master's 
representatives  would  not  be  liable,  as  her  authority  to 
pledge  his  credit  was  in  fact  revoked  by  his  death  (h). 
How  servant       When  clerks  or  other  servants  enter  into  written  con- 
can  avoid       tracts  on  behalf  of  their  employers,  they  should  be  care- 
personal  lia-  j^j  ^Q  ^Q  gQ  Jq  g^(j];i  a  manner  as  to  exclude  the  possi- 
contraots°°     bility  of  their  being  personally  liable  themselves  upon 
entered  into   such  contract,  in  the  event  of  their  employer  failing  to 
on  behalf  of    perform  the  engagements  thus  entered 'into.     For  if 
his  master,      such  a  contract  purport  on  the  face  of  it  to  bind  the 
clerk,  or  party  signing  it,  himself  personally,  it  is  not 
competent  for  him  to  discharge  himself  from  liability 
by  evidence  that  he  was  acting  merely  in  a  ministerial 
capacity  as  agent  for  his  employer  (i).     To  exempt  him- 
self from  personal  responsibility,  a  clerk  should  either 
sign  his  employer's  name,  or,  if  he  signs  his  own, 
should  expressly  state  his  ministerial  character,  as  by 
using  the  words  "per  procuration,"  or  other  words  of 
a  similar  import-  (k). 
Clerks  held     [*386]      *The  necessity  of  the  above  caution  is  exem- 
liahle  on  hills  plified  by  the  following  cases,  in  which  clerks  have 
drawn  for       j^gg^  j^gj^  personally  liable  upon  bills  of  exchange  ac- 
their  master.  .    j         f  ^      j.i.    u       ij.    j-  j.i-   ■  t 

cepted  or  drawn  for  the  benefit  of  their  employers : — 

Thus,  where  (l)  the  defendant  accepted  generally  a 

{g)  Smout  V.  merry,  10  M.  &  W.  1. 

(70  Blades  v.  Free,  9  B.  &  C.  167.  See  44  &  45  Vict.  c.  41,  s. 
47. 

(i)  Siggins  v.  Senior,  8  M.  &  "W.  834  ;  see  2  Smith's  L.  C.  351. 
And  see  ib.  that  the  master  himself  may  be  liable  if  he  were  the 
real  principal.  See  also  Calder  v.  Dobell,  40  L.  J.,  C.  P.  89;  225. 
But  if  the  written  contract  describe  the  person  who  is  really  only 
an  agent  as  principal,  the  real  principal  can  neither  sue  nor  be 
sued  upon  the  cohtract.  Humble  v.  Hunter,  12  Q.  B.  310. 

(k)  As  to  indorsement  forged  "by  procuration,"  see  Charles  v. 
BlacTcwell,  46  L.  J.,  C.  L.  3'68. 

(i!)  Thomas  v.  Bishop,  2  Str.  955 ;  see  Healey  v.  Story,  3  Exc.  3. 
Mr.  Justice  Story,  in  his  work  on  Agency,  s.  159,  note  3,  and 
269,  note  1,  seems  to  doubt  the  authority  of  Thomas  v.  Bishop, 
and,  in  the  latter  note,  quotes  an  American  case  to  show  that 
such  notes  as  that  in  Thomas  v.  Bishop  are,  in  America,  regarded 
as  drawn  upon  the  drawee  in  his  official  capacity.  But  in  the 
case  he  quotes,  the  acceptance  was  "as  agent."  And  it  woald 
seem  that  the  mode  in  which  the  bill  in  Thomas  v.  Bishop  was 
addressed  to  the  defendant,  left  it  ambiguous  whether  the  words 
"cashier,"  &c.,  were  mere  words  of  description  or  not,  and  the 
defendant,  by  accepting  the  bill  generally,  showed  that  he  consid- 
ered the  bill  to  be  addressed  to  him  personally,  and  not  in  his 
official  character.  See  the  observations  of  Patteson,  J.,  in  Davis 
v.  Clarke,  6  Q.  B.  16.  See  Jenkins  v.  Morris,  16  M.  &  W.  877, 
which  is  a  case  the  converse  of  Thomas  v.  Bishop. 
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bill  of  exchange  directed  to  him  by  the  name  of  "  H.  Tlwmas  v. 
B.,  cashier  of  the  York  Buildings  Company,"  he  was  Bishop. 
held  personally  liable  for  the  amount  of  the  bill  to  an 
indorsee,  although  he  proved  that  the  letter  of  advice 
was  addressed  to  the  compaay,  and  that  the  bill  being 
brought  to  their  house,  he  was  ordered  to  accept  it, 
which  he  did  in  the  same  manner  that  he  had  accepted 
other  bills.  For  the  bill,  on  the  face  of  it,  imported  to 
be  drawn  on  the  defendant,  and  it  was  accepted  by  him 
generally,  and  not  as  servant  to  the  company,  to  whose 
account  he  had  no  right  to  charge  it  till  actual  payment 
by  himself. 

So  where  (m)  a  broker,  who  was  employed  to  sell  Lefevre  v. 
goods,  drew  a  bill  for  the  price  on  the  purchaser,  he  Lloyd. 
(the  broker)  was  held  liable  upon  the  bill,  although  it 
was  contended  that  he  merely  drew  as  the  servant  of 
the  seller;  for,  having  put  his  name  on  the  bill,  all  the 
legal  consequences  of  the  act  attached  to  him  as  much 
as  to  any  other  person  whose  name  was  thereon. 

Again,  where  (n)  a  bill  of  exchange  was  directed  to  jVic/joZZs  v. 
"Mr.  James  Diamond,  purser,  West  Downs  Mining  Diamond.' 
Company,"  and  accepted  thus:  "James  Diamond,  ac- 
cepted *per  proc.  West  Downs  Mining  Com-  [*387] 
pany,"  Diamond  was  held  personally  liable  upon  it,  as 
the  legal  effect  of  the  acceptance  was  that  he  accepted 
in  his  own  right  as  principal,  and  as  agent  for  all  the 
other  members  of  the  firm,  but  as  the  bill  was  only  di- 
rected to  him  he  only  was  liable. 

So  where  (o)  a  bill  of  exchange  was  directed  to  "  Mr.  3fare  v. 
W.  C,"  and  "  accepted  for  the  company,  W.  C.  purser,"  Charles. 
W.  C.  was  held  personally  liable  :  and  Lord  Campbell 
eaid, — 

"  Thomas  v.  Bishop,  it  appears,  has  been  doubted  on 
the  other  side  of  the  Atlantic,  but  for  a  century  it  has 
been  uniformly  considered  good  law  in  this  country,  and 
it  is  clearly  in  point.  In  Nicholls  v.  Diamond,  the  de- 
cision itself,  and  far  the  greater  part  of  the  reasoning 
in  the  judgments  are  precisely  what  we  now  adopt." 

So  where  the  trustees  and  secretary  of  a  benefit  build-  Price  v. 
ing  society  sighed  promissory  notes  in  the  following  Taylor. 

(m)  Lefevre  v.  Lloyd,  5  Taunt.  749  ;  and  see  Soweriy  v.  Butcher, 
2  C.  &  M.  371. 

{»)  Nicholls  V.  Diamond,  9  Exc.  156. 

(o)  Mare  v.  diaries,  5  E.  &  B.  978.  See  also  Penrose  v.  Martyn, 
28  L.  J.,  Q.  B.  29,  where  the  secretary  to  a  joint-stock  company 
(limited)  was  held  personally  liable  upon  a  bill  which  he  accepted 
as  secretary,  but  omitting  the  word  "limited,"  under  19  &  20 
Vict.  c.  47,  s.  31. 

(405) 


344 


servant's  liability  to  third  persons. 


Bottomley  v. 
Fisher. 


Although 
party  taking 
the  bill  kTiow 
clerk  to  be 
acting  for  his 
master. 


Leadbitter  v. 
Farrow. 


Reason. 


form :  "  Midland  Counties  Building  Society.  No.  3, 
Birmingham,  March  1'2,  1858.  Two  months  after  de- 
mand we  promise  to  pay  P.  lOOZ.,  with  interest  after 
the  rate  of  six  pounds  per  cent,  per  annum.  W.  E. 
Heath,  John  Taylor,  Trustees ;  W.  D.  Fisher,  secre- 
tary :"  both  trustees  (p)  and  secretary  (g)  were  held 
to  be  personally  liable. 

And  in  such  cases  it  makes  no  difference  that  a  party 
taking  the  bill,  do  so  with  full  knowledge  that  a  person 
whose  name  is  on  the  bill  is  a  mere  servant.  Thus,  the 
agent  to  a  country  bank,  to  whom  the  plaintiff  sent  a  sum 
of  money  in  order  to  procure  a  bill  upon  London,  and 
who,  thereupon,  drew  a  bill  in  his  own  name  for  the 
amount  uponthe  firm  in  London,  the  two  firms  being  the 
[*388]  same,  *wa8  held  personally  liable  as  drawer  of  the 
bill,  although  the  plaintiff  knew  that  he  was  agent,  and 
supposed  that  the  bill  was  drawn  by  him  as  such,  and 
on  account  of  the  country  bank,  to  which  the  agent 
paid  over  the  money  (r).  And  Lord  Ellenborough 
said, — 

"Is  it  not  a  universal  rule  that  a  man  who  puts  his 
name  to  a  bill  of  exchange  thereby  makes  himself  p3r- 
sonally  liable,  unless  he  states  upon  the  face  of  the  bill 
that  he  subscribes  it  for  another,  or  by  procuration  of 
another,  which  are  words  of  exclusion  ?  IJnless  he  says 
plainly,  'I  am  the  mere  scribe,'  he  becomes  liable. 
Now,  in  the  present  case,  although  the  plaintiff  knew 
the  defendant  to  be  agent  to  the  Durham  bank,  he 
might  not  know  but  that  he  meant  to  offer  his  own  re- 
sponsibility. Every  person,  it  is  to  be  presumed,  who 
takes  a  bill  of  the  drawer,  expects  that  his  responsi- 
bility is  to  be  pledged  to  its  being  accepted.  Giving 
full  effect  to  the  circumstance  that  the  plaintiff  knew 
the  defendant  to  be  agent,  still  the  defendant  is  liable 
like  any  other  drawer  who  puts  his  name  to  a  bill  with- 
out denoting  that  he  does  it  in  the  character  of  pro- 
curator. The  defendant  has  not  done  so,  and  therefore 
has  made  himself  liable.'' 

The  rule  illustrated  by  these  cases  is  an  inflexible 


(p)  Price  V.  Taylor,  29  L.  J.,  Exc.  331 ;  5  H.  &  N.  540. 

(g)  Bottomley  v.  Fisher,  31  L.  J.,  Exc.  417.  If  a  servant  is 
called  upon  to  pay  a  sum  due  from  his  master  which  his  master 
is  liable  to  pay,  but  he  is  not,  and  after  discussion  and  threat  of 
litigation  the  servant  gives  a  promissory  note  in  his  own  name 
for  the  amount,  he  is  bound  to  pay  it  when  due,  and  cannot  set 
up  as  a  defence  that  there  was  no  consideration  for  the  note, 
Cook  V.  Wright,  30  L.  J.,  Q.  B.  321. 

(r)  Leadbitter  v.  Farrow,  5  M.  &  S.  345;  and  see  per  Gibbs,  C. 
J.,  in  Qoupy  v.  Harden,  7  Taunt.  162. 
(406) 


IN  CASES  OF  CONTRACT.  345 

one,  and,  is  by  no  means  confined  to  bills  of  exchange, 
but  applies  to  other  written  contracts  (s),  and  is  founded 
upon  the  principle  before  adverted  to,  that  parol  evidence 
is  not  admissible  to  contradict  or  vary  any  contract 
■which  has  been  reduced  to  writing  (t). 

Where  written  contracts  are  entered  into  by  clerks  or  Cases  where 
other  agents  a  difficulty  frequently  arises,  from  the  mode  it  is  doubtful 
in  which  they  are  worded,  as  to  the  meaning  of  the  parties ;  "s^Jiettier  ser- 
whether  they  intended  to  contract  for  themselves  per-  pe^^^aUy 
sonally  or  not.     In  such  cases  the  general  rule  applies, 
that  the  construction  of  written  documents  is  for  the 
court.     And  it  may  be  said,  that,  generally  speaking, 
the  onus  of  proving  that  a  person  who  has  signed  a 
written  document  merely  acted  as  agent  for  some  one 
else  in  so  doing,  *lies  upon  the  agent  who  would  [*389] 
exempt  himself  from  responsibility  (u). 

when  the  defendant  convenanted  "  for  himself,  his  Held  liable 
heirs,  executors,  &c.,  on  the  part  and  on  behalf  oi"  i^  Appleton 
A.  B. ,  that  A.  B.  would  pay  a  sum  of  money,  the  de-  '^-  Binka. 
fendant  was  held  personally  liable  (x). 

So  where  the  solicitors  of  the  assignees  of  a  bank-  SurreU  v. 
rupt,  upon  whose  lands  a  distress  had  been  put  by  the  Jo^^- 
landlord,  gave  a  written  undertaking  thus  :  "  We,  as 
solicitors  to  the  assignees,  undertake  to  pay,"  &c. ;  they 
were  held  personally  liable  (j/). 

Again,  where  "C,  on  the  part  of  N.,"  agreed  to  let  Tanners. 
certain  premises  to  P.  for  a  term  of   years,   and  C.  Christian. 
signed  the  agreement  but  N.  did  not,  C.  was  held  per- 
sonally liable   to  an   action   for  not   completing   the 
lease  {z). 

So  where  "  E.  and  F.,  of  London,  merchants,"  signed  £e„nard  v. 
a  charter  party  "by  authority  of  and  as  agents  for  Mr.  BoUnson. 
A.  H.  S.,  of  Memel,"  R.  and  F.  were  held  personally 
liable  for  a  breach  of  it.  (a). 

(s)  Jcmes  V.  Litiledale,  6  A.  &  E.  486;  Magee  v.  Atkinson,  2  M. 
&  W.  440.     See  per  Lord  Wensleydale,  in  Higgins  v.  Senior,  8  M. 

6  W.  845;  Kelner  v.  Baxter,  36  L.  J.,  C.  P.  94. 
(t)  Ante,  p.  54. 

(u)  Smith's  Merc.  Law,152. 

(x)  Appleton  v.  Binks,  5  East,  148.     See  Downman  v.  Williams, 

7  Q.  B.  Ill ;  Norton  v.  Herron,  1  C.  P.  648 ;  Ry.  &  M.  229. 

(y)  Burrell  v.  Jones,  3  B.  &  Aid.  47;  and  see  Iveson  v.  Conning- 
ton,  1  B.  &  C.  160;  Hall  v.  Ashurst,  1  C.  &  M.  714  ;  Watson  v.  3Tur- 
reU,  1  C.  &  P.  307.  In  Clarke  v.  Lord  Biveis,  37  L.  J.,  Ch.  70,  a 
demurrer  was  allowed  to  a  bill  filed  against  the  client  and  the 
solicitor  in  the  alternative. 

{z)  Tanner  v.  Christian,  4  E.  &  B.  591 ;  and  seeiJeid  v.  Dreaper, 
90  L.  J.,  Exc.  268. 

(a)  Lennard  v.  RoUnson,  5  E.  &  B.  125  ;  see  also  Cooke  v. 
WilUon,  26  L.  J.,  C.  P.  15;  1  C.  B.,  N.  S.  153;  Parker  v.  Winlow, 
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And  where  the  defendants  signed  a  contract  on  be- 
half of  a  proposed  company,  they  were  held  person- 
ally liable  (6). 

[*390]  *But  where  A.  an  auctioneer,  entered  into 
and  signed  an  agreement  as  agent  of  B.,  and  B.  shortly 
afterwards  signed  it  with  these  words,  "I  hereby 
sanction  this  agreement,  and  approve  of  A.'s  having 
signed  it  on  my  behalf,"  it  was  held  that  A.  was  not 
personally  responsible  (c). 

And  so  where  A.  (an  agent)  made  a  promise  in  the 
following  terms :  "  I  undertake  (on  behalf  of  Messrs. 
E.  &  Co.)  to  pay,"  &c.,  it  was  held  to  be  (upon  the  face 
of  it)  an  undertaking  as  agent,  and  not  to  be  binding 
upon  A.  personally,  as  there  appeared  no  want  of 
authority  on  his  part  to  make  such  an  undertaking,  and 
no  excess  of  authority  in  making  it  (d). 

So,  again,  where  solicitors  to  certain  assignees,  "  on 
behalf  of  the  assignees,"  consented  to  do  certain  things, 
the  solicitors  were  held  not  to  be  personally  liable  (e). 

And  where  a  banker  signed  a  promissory  note,  "I 
promise  to  pay,"  &c.,  "for  C.  M.  P.  and  S.,  E.  M.,"  it 
was  held  that  this  did  not  give  a  separate  right  of 
action  against  the  party  signing  (/). 

Again,  where  a  contract  was  made  in  London,  as 
follows:  "Contract  between  Messrs.  V.  and  T.,  Morlaix, 
Prance,  and  M.  (plaintiff),  London.  M.  engages  him- 
self hereby  with  Messrs.  V.  &  T.,  Morlaix,  from,  &c., 
till,  &c.,  for  the  proper  and  merchantable  cutting,  mess- 
ing and  preparing  of  French  provisions,  at  Morlaix 
(as  pork,  beef  and  bacon),  on  receiving  a  free  passage 


27  L.  J.,  Q.  B.  49  ;  7  E.  &  B.  942  ;  Paice  v.  Walker,  39  L.  J., 
Exc.  109  ;  Sough  v.  Manzanos,  48  L.  J.,  Exc.  398 ;  L.  E.,  4  Exc. 
104.  But  see.  Gadd  v.  Houghton,  46  L.  J.,  C.  L.  71  ;  L.  E.,  1 
Exc.  357.  Where  H.  signed  a  charter-party  "forD.  &  Co.,  H. 
agent,"  it  was  held  to  be  a  good  defence,  by  way  of  equitable 
plea,  that  it  was  originally  agreed  between  plaintiff  and  defend- 
ant that  defendant  was  only  to  sign  as  agent,  and  not  to  be  per- 
sonally liable.      Wake\.  Harrop,  30  L.  J.,  Exc.  273. 

(6)  Kelner  v.  Baxter,  36,  L.  .T.,  C.  P.  94 ;  Scott  v.  Lord  Ebury, 
36  L.  J.,  C.  P.  161  ;  Richardson  v.  Williamson,  40  L.  J.,  Q.  B. 
145;  Button  v.  Marsh,  40  L.  J.,  Q.  B.  175  ;  L.  E.,  6  Q.  B.  361. 
As  to  the  admissibility  of  evidence  to  show  custon  to  make  the 
agent  personally  liable,  see  Hutchinson  v.  Tatham,  42  L.  J.,  C. 
P.  260 ;  Southwell  v.  Bowditch,  45  L.  J.,  C.  L.  630,  reversing  S.  0. 
ibid,  p.  374. 

(c)  Spittle  V.  Lavender,  2  Brod.  &  B.  452  ;  see  Bowen  v.  Morris, 
2  Taunt.  374. 

(d)  Doiimman  v.  Williams,  7  Q.  B.  103  ;  see  the  American  cases 
cited  in  Story  on  Ag.  154. 

ie)  Lewis  v.  Nicholson,  18  Q.  B.  503. 
(/)  Ex  parte  Buckely,  14  M.  &  "W.  469. 
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out  to  Morlaix  from  London  and  back  again,  and  wages 
of  30s.  sterling  per  week,  Messrs.  V.  &  T.  finding  the 
requisite  tools.  Should  any  differences  arise  on  account 
of  M.'s  inability  or  improper  conduct,  this  contract  is 
to  be  considered  null  and  void,  and  M.  has  no  claim 
for  further  wages  nor  free  passage  back  to  London." 
And  signed,  "  For  V.  &  T.  *Charles  Kekule "  [*391] 
(defendant).  The  defendant  was  held  not  to  be  per- 
sonally liable  (gr). 

Again,  where  three  directors  signed  a  promissory  note  ^ . 
in  this  form:    "Three  months  after   date  we  jointly  ;^'^f"//- 
promise  to  pay  F.  S.  or  order  600Z.,  for  value  received 
in  stock  on  account  of  the  L.  &  B.  Iron  and  Hardware 
Co.,   Limited;"  they  were  held  not  to  be  personally 
liable  (h). 

And  where  the  secretary  to  a  railroad  company  signed  j^iexander  v 
a  note  in  this  form:  "On  demand  I  promise  to  pay  E.  Sizer. 
1,500Z.  with  legal  interest  until  paid,  value  received. 
For  the  M.  T.  &  W.  Railway  Company.  J.  Sizer,  Sec- 
retary ; "  he  was  held  not  to  be  personally  liable  ;  Kelly, 
C.  B.,  referring  to  the  well-known  form  of  a  Bank  of 
England  note,  for  which  no  one  ever  thought  of  making 
the  officer  who  signs  personally  liable  (i). 

Where  the  plaintiff  and  several  others,  being  per-  Lucas  v. 
formers  in  the  orchestra  at  the  opera,  Covent  Garden,  Beale. 
had  a  claim  against  the  defendant  for  thirteen  nights' 
salary,  and  negotiations  took  place  in  the  green-room  of 
the  theatre,  the  plaintiff  acting  on  behalf  of  himself 
and  the  other  performers,  and  the  plaintiff  signed  the 
following  document:  "The  gentlemen  of  the  orchestra, 
&c.  are  willing  and  hereby  pledge  themselves  to  con- 
tinue their  services  and  attend  their  duties  provided  B. 
will  guarantee  the  payment  of  the  thirteen  nights  due 
on  the  5th  ult.  Signed  on  behalf  of  the  gentlemen  of 
the  orchestra.  C.  Lucas;"  it  was  held  to  be  a  joint 
contract,  and  that  the  plaintiff  could  not  sue  alone  for 
a  breach  of  it  (k). 

(g)  Mahony  v.  Kekule,  14  C.  B.  390  ;  23  L.  J.,  C.  P.  54  ;  and  see 
Green  v.  Kope,  18  C.  B.  549,  that  in  all  cases  it  is  a  question  of 
intention  to  be  gathered  from  the  terms  of  the  contract ;  whether 
the  principal  be  a  foreigner  or  not.  See  also  Deslandes  v.  Gregory, 
29  L.  J.,  Q.  B.  93;  30  L.  J.,  Q.  B.  36,  where  the  defendants, 
having  signed  a  charter-party  ",as  agents,"  were  held  not  liable. 

{h)  Lindus  v.  Melrose,  27  L.  J.,  Exc.  326  ;  3  H.  &  N.  177 ;  see 
Aggs  V.  Nicholson,  25  L.  J.,  Exc.  348  ;  1  H.  &  N.  165.  * 

(i)  Alexander  v.  Sizer,  38  L.  J.,  Exc.  59.  Where  judgment 
has  been  obtained  against  the  master,  the  servant  cannot  be 
sued.     See  Priestley  v.  Fernie,  34  L.  J.,  Exc.  172. 

(k)  Lucas  V.  Beale,  20  L.  .T.,  C.  P.  134 ;  10  C.  B.  739.  See  also 
Jung  V.  Phosphate  of  Lime  Co.,  37  L.  J.,  C.  P.  73. 
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Remedy         [*392]      *The  remedy  in  England  against  a  clerk  or 
against  other  agent,  who  professes  to  make  a  contract  binding 

servant.  upon  his  master,  but  has  no  authority  to  do  so,  is  either 

by  an  action  for  the  deceit,  alleging  and  proving  the 
scienter,  or  probably  on  an  implied  contract  that  he  had 
authority,  but  not  by  treating  him  as  principal  (I).     In 
America,  however,  it  would  seem  that  he  may,  in  some 
cases  at  least,  be  sued  as  a  principal  upon  the  instru- 
ment {m). 
Servant  not        -^  question,  however,  more  frequently  arises  as  to  the 
generally        personal  responsibility  of  a  clerk,  or  other  servant,  or 
lia,ble  to         agent,  to  persons  other  than  his  master,  or  principal, 
third  persons  j^j,  money  which  has  been  paid  to  him  on  account  of 
paid  to  Mm    ^^^  master.     And  the  question  is  one  of  much  import- 
on  account  of  ance,  and  some  difficulty.     The  general  rule  applicable 
his  master,      to  cases  of  this  sort,  undoubtedly,  is  respondeat  supe- 
rior (n).     Payment  to  a  clerk,  or  servant,  authorized  to 
receive  the  money  (o),  is  payment  to  the  master,  who 
receives   by   the   hand  of    his  clerk  (p).      Generally 
speaking,  therefore,  when  money  is  rightfully  obtained 
by,  or  paid  to,  a  clerk,  or  other  servant,  authorized  to 
[*393]  receive  it  on  account  of  his  *ma8ter,  any  action 
to  recover  it  back  should  be  brought  against  the  mas- 

(Z)  See  Polhill  v.  Walter,  3  B.  &  Ad.  114  ;  Jenkins  v.  Hutchinson, 
13  Q.  B.  744 ;  18  L.  J.,  Q.  B.  274 ;  Lewis  v.  Nicholson,  18  Q.  B.  503, 
515 ;  Collen  v.  Wright,  26  L.  J.,  Q.  B.  147 ;  7  E.  &  B.  301 ;  27  L. 
J.,  Q.  B.  215  ;  8  E.  &  B.  647 ;  Simom  v.  Patehett,  26  L.  J.,  Q.  B. 
195;  7  E.  &  B.  568;  Bandell  v.  Irimen,  25  L.  J.,  C.  P.  307;  18 
C.  B.  786  ;  Eastwood  v.  Bain,  3  H.  &  N.  758  ;  Richardson  v.  Dunn, 
30  L.  J.,  C.  P.  44 ;  Pow  v.  Davis,  30  L.  J.,  Q.  B.  257  ;  1  Best.  & 
S.  220  ;  Hughes  v.  Grseme,  33  L.  J.,  Q.  B.  335  ;  Spedding  v.  Nevell, 
38  L.  J.,  C.  P.  133 ;  Cherry  v.  Bank  of  Australasia,  38  L.  J.,  Pr. 
C.  C.  49.  See  also  ^Engell  v.  Fitch,  37  L.  J.,  Q.  B.  145  ;  38  L.  J., 
Q.  B.  304  ;  Godwin  v.  Francis,  39  L.  J.,  C.  P.  121 ;  Beaiiie  v.  Lord 
Ehury,  41  L.  J.,  Ch.  804 ;  44  L.  J.,  Ch.  20 ;  Weeks  v.  Propert,  42 
L.  J.,  C.  P.  129 ;  Chapleo  v.  Brunswick  Benefit  Building  Society,  50 
L.  J.,  C.  L.  372.  In  Richardson  v.  Williamson,  40  L.  J.,  Q.  B. 
145,  Cockburn,  C.  J.,  said  he  would  allow  the  pleadings  to  he 
amended,  so  as  to  fix  the  defendants.  See  also  West  London 
(jommer'cial  Bank  v.  Kiison,  53  L.  J. ,  C.  L.  218,  345. 

(m)  Story  on  Ag.  264,  note  ;  see  also  2  Smith's  L.  C.  340. 

(n)  See  ante,  p.  322,  note  (m). 

(o)  Otherwise  he  is  a  mere  stranger.  See  Bridges  v.  Garrett, 
38  L.  J.,  C.  P.  242 ;  39  L.  J.,  C.  P.  251. 

(p)  See  Ex  parte  Byrne,  35  L.  J.^  Bankr.  43,  that  possession 
by  a  clerk  of  his  master's  books  is  possession  by  the  master.- 
In  R.  V.  Lambton,  5  Price,  428,  where  a  man  made  up  a  parcel  of 
TdIUs  and  notes  and  gave  them  to  his  servant  to  give  to  the  post- 
man, it  was  held  to  be  clear  that  until  the  servant  had  done  so 
they  were  in  the  possession  of  the  master,  and  liable  to  be  seized 
under  an  extent  against  him,  and  that,  although  the  bills  were 
specially  indorsed. 
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ter  (q).  And  this  rule  is  but  just:  for  since,  in  gene- 
ral, an  agent  cannot  dispute  the  title  of  his  principal — 
and  it  is  only  in  very  special  cases  (r)  that  he  can  set 
up  jus  tertii  against  his  principal — a  servant  who  had 
received  money  on  account  of  his  master  could  not  dis- 
pute his  master's  right  to  it,  and  to  hold  him  responsi- 
ble to  third  persons  would  be  to  subject  him  to  two 
actions  for  the  samo  cause. 

Upon  this  principle  depends  the  case  of  Sadler  v.  Sadler  v. 
Evans  (s).  In  that  case  it  appeaj-ed  that  the  defend-  Eoans. 
ant,  as  receiver  to  Lady  W.,  received  quit-rent  due  to 
her  from  the  plaintiff,  and  gave  a  receipt  for  it  as  such. 
The  plaintiff,  contending  that  Lady  W.  was  not  en- 
titled to  the  quit-rent,  brought  an  action  for  money  had 
and  received  against  the  receiver,  but  was  nonsuited  on 
the  ground  that  the  payment  to  the  receiver  was  pay- 
ment to  Lady  W.,  and  the  action  ought  to  have  been 
brought  against  her.  And  the  court,  in  discharging  a 
rule  which  had  been  obtained  to  set  aside  the  nonsuit, 
observed,  that  in  case  of  payment  to  a  known  agent, 
the  action  ought  to  be  brought  against  the  princi- 
pal, unless  in  special  cases  (as  under  notice,  or  maid 
fide). 

The  principle  upon  which  Sadler  v.  Evans  was  de-  Master  li- 
cided  may  be  not  inaptly  illustrated  by  a  case  the  exact  able, 
converse  of  it.     The  defendant's  agent,  E.,  had  con-  The  Duke 
tracted  to  sell  an  estate  belonging  to  the  defendant  to  of  Norfolk  v. 
the  plaintiff,  and  had  received  a  deposit  from  him  ;  but  Worthy. 
the   conditions   of   sale  not  being  complied  with,  the 
plaintiff  brought  an  action  against  the  defendant  to 
recover  his  deposit.     On  the  part  of  the  *de-  [*394] 
fendant  it  was  objected  that  no  proof  was  given  that 
the  deposit  had  been  paid  over  to  him,  and,  in  fact,  it 
had  not  been   paid  to  him.     But  Lord  Ellenborough 
said  it  made  no  difference  whether  it  was  actually  paid 
over  or  not ;  R.  acted  completely  as  the  agent  of  the 
defendant ;  therefore,  when  the  deposit  was  lodged  with 

(g)  Selw.  N.  P.  102,  11th  ed. ;  Smith's  Merc.  Law.  153 ;  Paley 
on  Ag.  388  ;  see  Hemming  v.  Hale,  29  L.  J.,  C.  P.  137  ;  Collins  v. 
Brook,  29  L.  J.,  Exo.  255. 

(r)  Such,  for  instance,  as  where  the  master  has  been  guilty  of 
fraud,  see  Hardman  v.  Wilcox,  9  Bing.  382,  note ;  Cheesman  v. 
Sxall,  6  Exc.  341 ;  Sheridan  v.  New  Quuy  Co.,  28  L.  J.,  C.  P.  58  ;  or 
what  is  equivalent  to  eviction  by  title  paramount,  Biddle  v.  Bond, 
34  L.  J.,  Q.  B.  197  ;  6  Best  &  S.  225. 

(«)  4  Burr.  1985  ;  see  Oreenway  v.  Hurd,  4  T.  R.  555 ;  Steven- 
son v.  Mortimer,  Cowp.  806 ;  ace.  in  America,  Colvin  v.  Holbrook, 
2  Comst.  Eep.  126. 
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the  agent,  this  was,  in  law,  eo  instanti  a  payment  to 
the  principal  (t). 

And  the  following  cases,  where  the  action  was  against 
the  clerk,  servant,  or  agent,  were  decided  upon  similar 
principles: — The  defendant,  a  banker's  clerk,  signed  a 
receipt  for  money  paid  into  the  bank  by  the  plaintiff, 
thus:  "For  Spooner  and  Attwood,  Wm.  Bead."  He 
was  held  not  liable  to  an  action  for  money  had  and  re- 
ceived at  the  suit  of  the  plaintiff;  but  the  action  should 
have  been  brought  against  Spooner  and  Attwood;  the 
receipt  being  evidence  that  they,  and  not  the  defendant, 
had  received  the  money  (m). 

And  so  an  attorney's  clerk,  who,  in  his  master's 
absence,  received  some  money  which  was  paid  to  him 
at  his  master's  office,  by  a  debtor  to  a  client  of  his  mas- 
ter, and  signed  a  receipt  thus,  "For  Mr.  S.  John,  John 
Badcock,"  was  held  not  responsible  to  the  client  for 
the  money,  although  he  had  not  paid  it  over  to  his  mas- 
ter, as  he  was  accountable  to  his  master  for  it,  and  the 
client  must  look  to  him  for  redress.  And  Lord  Tenter- 
den  said,  "It  is  perfectly  clear  that  the  defendant 
received  the  money  as  the  agent  or  servant  of  John, 
and  must  have  paid  it  over  to  him  if  he  had  returned. 
The  receipt  given  was  the  receipt  of  John,  and  (if  he 
had  not  been  bankrupt)  would  have  been  evidence 
against  him  in  action  brought  by  the  present  plaintiff 

{X). 

Upon  similar  principles  it  has  been  held  [y)  that  at- 
torneys, who,  upon  an  agreement  for  the  sale  of  an 
[*395]  estate  *belonging  to  one  Stott,  had,  as  his 
agents,  received  from  the  plaintiff  a  deposit,  were  not 
liable  to  an  action  at  the  suit  of  the  plaintiff  for  a  re- 
turn of  the  deposit,  on  the  sale  going  off  for  want  of 
title  in  Stott,  as  they  received  the  money  as  his  agents, 
and  to  account  to  him.  And  Coleridge,  J.,  said  that 
payment  over  of  the  deposit  was  immaterial.  The 
moment  the  money  was  in  the  defendant's  hands  it  was 
in  Stott's  hands. 

And  so  it  has  been  held  (2),  that  an  action  for  money 
had  and  received  would  not  lie  against  a  revenue  officer 


(<)  TJie  Duke  of  Norfolk  v.  Worth}/,  1  Camp.  337 ;  see  Edgell  v. 
Day,  1  Harr.  &  Ruth.  8 ;  L.  E.,  1  C.  P.  80. 
(u)  Edden  v.  Bead,  3  Camp.  338. 

St<^hens  v.  Badcock,  3  B.  &  Ad.  354. 

Bamford  v.  ShutUeworth,  11  A.  &  E.  926  ;  and  see  Hurky  v. 
Baker,  16  M.  &  "W.  26. 

[z)  Whitbreadv.  Brooksbank,  Cowp.  69;  and  see  Oreenway  v. 
Hurd,  4  T.  R.  555,  where  it  appeared  that  the  money  had  been 
paid  over  before  action  brought. 
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for  an  over-payment;  thougli,  in  a  subsequent  case  (a),  Whitbreadv. 
where  the  duty  paid  remained  in  the  hands  of  the  col-  Brooksbank. 
lector  not  paid  over,  with  the  consent  of  the  attorney-  Campbell  v. 
general,  for  the  express  purpose  of  trying  the  validity  -^''''■ 
of  imposing  the  duty,  the  court  did  not  raise  any  objec- 
tion to  an  action  for  money  h«,d  and  received  against 
the  collector.     But  in  a  more  recent   case  (&)  it  was  Atlee  v. 
held,  that  the  action  would  not  lie  against  the  receiver-  Backhouse. 
general  of  excise,  to  recover  duties  said  to  have  been 
overpaid  to  him,  inasmuch  as  the  money  was  paid  to  him 
for  the  purpose  of  being  paid  over  pursuant  to  Act  of 
Parliament,  and  it  was  not  shown  that  it  remained  in 
his  hands  till  he  had  notice  to  retain  it.     And  the  court 
said  that,  unless  the  contrary  were  proved,  they  would 
presume  the  money  had  been  applied  by  a  public  officer, 
as  it  was  his  duty  to  apply  it. 

The  rule  exempting  a  clerk  or  other  servant  from  re-  gervant  not 
sponsibility  to  third  persons  for  money  rightfully  re-  ]iable  if  he 
ceived  on  account  of  his  master,  applies  d,  fortiori  where  has  paid  the 
the  money  has  been  paid  over  by  such  clerk  to  his  mas-  ™oiiey  to  his 
ter  (c).     In  that  case,  even  though  the  money  was  origi- 
nally paid  by  mistake,  the  clerk  paying  it  over  to  his 
master  does  no  *wrong.     It  was  paid  to  him  for  [*396] 
the  purpose  of  being  paid  over,  and  he  has  effected  that 
purpose,  and  cannot  again  be  called  upon  to  account  for 
the  money,  even  though  his  master  has  no  right  to  re- 
tain it.     In  an  old  case  (d),  therefore,  where  the  de-  Cary  v. 
fendant,  who  was  a  clerk  of  the  South  Sea  Company,  Webster. 
received  from  the  plaintiff  QOOl.  on  account  of  the  third 
subscription,  and  by  mistake  never  entered  it  in  the 
book,  but  paid  it  over  to  the  company,  Pratt,  C.  J., 
ruled  that  no  action  would  lie  against  him  at  the  suit 
of  the  plaintiff.     And  in  a  subsequent  case   (e),  Lord 
Mansfield  said, — 

"In  general  the  principle  of  law  is  clear,  that  if  money 
be  mispaid  to  an  agent  expressly  for  the  use  of  his  prin- 
cipal, and  the  agent  has  paid  it  over,  he  is  not  liable  in 
an  action  by  the  person  who  mispaid  it,  because  it  is 
just  that  one  man  should  not  be  a  loser  by  the  mistake 
of  another,  and  the  person  who  made  the  mistake  is  not 


(a)  Campbell  v.  Hall,  Cowp.  205. 

(6)  Atlee  v.  Backhouse,  3  M.  &  W.  633. 

(c)  Paley  on  Ag.  390 ;  Smith's  Merc.  Law;  153.  It  was  upon 
this  ground  that  a  mandamus  was  refused  in  iJ.  v.  Shaw,  5  T.  E. 
549,  see  per  Patteson,  J.,  in  B.  v.  Jeyes,  3  A.  &  E.  424. 

(d)  Carey  v,  Webster,  Str.  480. 

(e)  Buller  v.  Harrison,  Cowp.  565. 
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without  redress,  but  has  his  remedy  over  against  the 
principal." 

Upon  this  principle  it  was  held  (/),  that  an  action 
for  money  had  and  received  would  not  lie  against  a 
church-warden  to  recover  back  dues  which  had  been 
paid  to  him,  but  which  he  had  paid  over  to  the  trea- 
surer of  the  trustees  of  the  chapel.  And  similar  princi- 
ples have  been  acted  on  in  several  subsequent  cases, 
some  of  which  are  referred  to  in  the  note  {g). 

The  mere  passing  money  in  account  by  an  agent  with- 
out any  fresh  credit  given  to,  or  bills  accepted  on  ac- 
count of,  his  principal,  is  not,  however,  equivalent  to 
payment  over  (/i),  that  is,  if  the  account  may  be  con- 
sidered as  still  open.  But  if  the  agent,  having  a  claim 
against  his  principals,  transmit  to  them  an  account  in 
which,  giving  credit  for  the  amount  received,  he  debits 
[*397]  them  with  the  amount  *of  his  claim  and  strikes 
a  balance  in  their  favor,  and  afterwards  in  a  subsequent 
account  gives  them  credit  for  this  balance,  which' ac- 
counts are  all  adopted  and  agreed  to  by  the  principals; 
the  acco  ant  then  becomes  settled,  and  the  transaction  is 
equivalent  to  payment  over  of  the  money  (i). 

And  the  doctrine  that  the  receipt  of  a  servant  or 
agent  is  the  receipt  of  his  master  or  principal,  does  not 
apply  to  the  cases  of  a  servant  who  is  a  wrongdoer,  so 
as  to  discharge  him  (k).  If,  therefore,  a  servant  acting 
illegally  or  wrongfully,  gets  money  into  his  hands,  he 
cannot  defend  himself  from  an  action  at  the  suit  of  the 
party  legally  or  rightfully  entitled  to  it,  on  the  ground 


(/)  fforsfaU  V.  Handley,  8  Taunt.  136. 

(g)  See  Greenway  v.  Hurd,  4  T.  K.  553 ;  Coles  v.  WrigM,  4 
Taunt.  198  ;  Tope  v.  Hoekin,  7  B.  &  C.  110  ;  Tern.  136,  208  ;  and 
see  Ailee  v.  Backhouse,  3  M.  &  W.  633  ;  White  v.  BarUett,  9  Bing. 
378  ;  Ireland  v.  Thompson,  4  C.  B.  171. 

[h)  Butler  v.  Harrison,  Cowp.  565 ;  and  see  McCarthy  v.  Cotvin, 
9  A.  &  E.  607. 

(i)  Holland  v.  Bussell,  30  L.  J.,  Q.  B.  308  ;  22  L.  J.,  Q.  B.  297. 

(fc)  Nor  can  payment  by  the  servant  be  considered  payment  by 
the  master,  so  as  to  expose  him  to  the  application  of  the  maxim 
afterwards  mentioned  in  the  text,  "in  pari  delicto  potior  est  condi- 
tio defendentis."  And  therefore,  where  the  plaintiff's  clerk  re- 
ceived money  from  his  customers,  and  paid  it  to  the  defendants, 
upon  the  chances  of  the  coming  up  of  tickets  in  the  State  Lot- 
tery of  1772,  contrary  to  the  Lottery  Act  of  that  year,  it  was 
held  by  Lord  Mansfield  that  the  plaintiff  might  recover  the 
money  from  the  defendants  ;  Clark  v.  Shee,  Cowp.  197  ;  and  see 
Corking  v.  Jarrard,  1  Camp.  37,  as  quoted  by  Park,  J.,  in  Abbotts 
V.  Barry,  2  Brod.  &  B.  371.  Where  the  receipt  of  money  by  both 
master  and  servant  is  illegal,  the  latter  is  not  liable  to  an  action 
for  money  had  and  received  at  the  suit  of  the  former ;  WGregor 
V.  Lowe,  Ey.  &  M.  57  ;  Nicholson  v.  Gooch,  25  L.  J.,  Q.  B.  137. 
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that  he -acted  merely  as  the  agent  of  his  master,  and 
has  paid  over  the  money  to  him  (Z).  No  one  but  the 
person  legally  entitled  to  the  money  can  give  a  dis- 
charge for  it,  and  until  it  is  paid  to  him,  the  servant  or 
agent  is  liable  to  be  sued  by  him  for  it ;  provided  he  is 
not  prevented  from  suing  by  the  rule  "  in  pari  delicto 
potior  est  conditio  defendentis  "  (in). 

This  was  decided  in  Miller  v.  Aris  (n)  which  was  an  Miller  v. 
*action  brought  by  the  plaintiff,  who  had  been  [*898]  ^ris. 
a  prisoner  in  the  Coldbath-fields  Prison,  against  the 
governor  of  the  prison,  to  recover  a  sum  of  money  paid 
by  the  plaintiff  for  lodging,  while  he  was  confined  as  a 
prisoner  in  that  prison,  and  which  sum  exceeded  the 
amount  allowed  by  the  prison  regulations.  On  behalf 
of  the  defendant  it  was  contended  that  he  was  not  lia- 
ble, as  he  had  accounted  at  the  sessions  to  the  county 
for  all  the  sums  received  on  account  of  the  gaol,  but  he 
was  nevertheless  held  liable,  Lord  Kenyon  saying  that 
Sadler  v.  Evans  (o),  and  such  cases,  did  not  apply, 
where  there  is  corruption  in  the  foundation  of  the  con- 
tract, or  it  is  bottomed  in  oppression  or  immorality. 

And  so  a  sheriff's  officer  was  held  liable  to  refund  to  snowdon  v 
the  plaintiff  a  sum  of  money  which  he  had  illegally  Davis. 
extorted  from  him,  Tinder  colour  of  a  warrant  from  the 
sheriff ;  and  it  was  held  to  be  no  defence  that  the  de- 
fendant had  paid  the  money  over  to  the  sheriff,  as  the 
defendant  acted  illegally  in  receiving  the  money,  which 
could  not,  therefore,  have  been  paid  to  him  for  the  pur- 
pose of  being  paid  over  to  the  sheriff  (p). 

So,  where  a  parish  clerk  extorted  illegal  fees,  colore 

(l)  This  is  strongly  illustrated  by  Skarland  v.  Mildon,  Same  v. 
Loosemore,  5  Hare,  469,  where  it  was  held  by  Wigram,  V.-C,  that 
the  agent  of  an  executor  de  son  tort,  collecting  the  assets,  know- 
ing them  to  belong  to  the  testator's  estate,  and  that  his  principal 
was  not  the  legal  personal  representative,  made  himself  person- 
ally liable  as  executor  de  son  tort,  notwithstanding  he  had  duly 
accounted  for  his  receipts  to  his  principal.  See  also  Sykes  v. 
Sykes,  39  L.  J.,  C.  P.  179.  But  see  Pond  v.  Underwood,  2  Ld. 
Eaym.  1210  ;  1  Wms.  Exors.  461. 

(to)  As  the  plaintiff  was  in  Ooodall  v.  Lowndes,  6  Q.  B.  464  ; 
and  see  Smith  v.  Bromley,  2  Doug.  695  ;  Williams  v.  Hedley,  8 
East,  378  ;  Higgins  v.  Pitt,  4  Exc.  324  ;  Atkinson  v.  Denby,  30  L. 
J.,  Exc.  361. 

(n)  3  Esp.  232  ;  Selw.  N.  P.  103. 

\o)  4  Burr.  1985,  ante,  p.  393. 

(p)  Snowdon  v.  Davis,  1  Taunt.  359  ;  see  Smith  v.  Sleap,  12  M. 
&  W.  585  ;  Valpy  v.  Manley,  1  C.  B.  594  ;  Wakefield  v.  Nrwbon,  6 
Q.  B.  276 ;  Davies  v.  Vernon,  6  Q.  B.  443 ;  Oates  v.  Hudson,  6 
Exc.  346  ;  see  also  Parker  v.  Bristol  and  Exeter  Railway  Co.,  6  Exc. 
705,  706 ;  Townson  v.  Wilson,  1  Camp.  396  ;  Chappell  v.  Poles,  2 
M.  &  W.  867. 
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officii,  it  was  held  that  the  plaintiff  might  recover  them 
back  from  him,  and  need  not  sue  the  rector,  for  whom 
they  were  said  to  have  been  received  (g). 

Neither  does  the  doctrine  above  mentioned  apply  to 
cases  in  which  a  servant  or  agent  gets  money  into  his 
hands  by  means  of  a  trespass  or  other  tort,  committed 
by  the  orders  of  or  in  company  with  his  master  or  prin- 
cipal. For  all  persons  concerned  in  a  tort  are  princi- 
pals, and  as  the  party  injured  might  bring  his  action 
against  the  servant  for  damages  sustained  in  conse- 
[*399]  quence  of  his  wrongful  *act,  he  is  allowed  to 
waive  his  right  to  proceed  in  that  form  of  action,  and 
sue  for  the  money  received  by  the  wrongdoer.  Upon 
this  ground,  where  (r)  the  defendant  by  direction  of  his 
father,  who  claimed  to  be  executor  of  the  plaintiff's 
wife  deceased,  went  to  her  lodgings  and  took  a  large 
sum  of  money  from  a  bureau,  which  he  said  belonged 
to  his  father  as  executor,  and  which  he  paid  over  to 
him  accordingly  :  the  defendant  was  held  liable  to  an 
action  for  the  money  at  the  suit  of  the  plaintiff, 
although  it  was  contended  that  he  merely  acted  as 
agent  to  his  father,  against  whom  the  action  should 
have  been  brought.     And  Tindal,  C.  J.,  said, — 

"The  defendant  was  a  wrongdoer  in  taking  the 
money,  and  would  have  been  liable  to  the  plaintiff  in 
trespass.  The  plaintiff,  however,  waives  the  tort  and 
sues  the  defendant  for  money  had  and  received;  and 
the  defendant  cannot  relieve  himself  from  liability  by 
paying  over  the  money  to  another  party,  as  he  might 
have  done  if  the  original  taking  had  been  lawful.  The 
circumstance  distinguishes  the  present  case  from  Ste- 
phens V.  Badcock  (s) ;  for  there  the  defendant  received 
the  money  as  agent  for  a  party  who  was  entitled  to 
receive  it,  whereas  here  the  receipt  was  altogether 
wrongful,  and  it  must  be  taken  with  all  its  conse- 
quences." 

But  a  clerk  or  other  servant  or  agent  who  has  re- 
ceived money  on  account  of  his  master,  and  has  not 
paid  it  over  to  him  before  receiving  notice  not  to  do  so, 
from  or  on  behalf  of  the  person  who  paid  it,  may  be 
liable  to  refund  the  money,  and  cannot  shelter  himself 
from  such  liability  under  the  maxim  respondeat  superior, 
if  the  circumstances  of  the  case  are  such  that,  had  the 

((A  Steele  v.  Williams,  8  Exc.  625. 

[r)  Tugman  v.  Hopkins,  4  M.  &  Gr.  389 ;  and  see  Sharland  v. 
Mildon,  5  Hare,  469 ;  Edwards  v.  Sodding,  5  Taunt,  815 ;  Neate 
v.  Harding,  6  Exc.  349. 

(a)  3  B.  &  Ad.  354 ;  see  this  case,  ante,  p.  394. 
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money  been  paid  over  to  the  master,  he  would  have  had 
no  defence  to  an  action  to  recover  it:  as  in  such  case 
the  servant,  if  obliged  to  pay  the  money  over  to  the 
person  entitled  to  it,  would  have  a  good  defence  to  any 
action  brought  against  him  by  his  master,  and  would 
not  be  estopped  from  disputing  his  title  to  the  money. 

*Thus,  in  Carey  v.  Webster  (t),  it  was  said  by  [*400J  (.^^.^  ^_ 
Pratt,  C.  J.,  that  if  the  defendant  had  not  paid   the  Webster. 
nioney  over,  the  plaintife  would  have  had  his  option 
■either  to  charge  him  or  the  company  ;  as  in  the  com- 
mon  case   of  payment  to  a  goldsmith's  servant,  who 
does  not  carry  it  to  the  account  of  his  master,  the  party 
has  an  election  to  go  against  either:  he  may  charge  the 
servant,  because,  till  the  money  is  paid  over,  the  ser 
vant  receives  it  to  his  own  use,  or  he  may  pass  by  the 
servant  and  make  his  demand  upon  the  master,  because 
the  payment  to  the  servant  is  made  in  confidence  of  the 
credit  given  him  by  the  master. 

So,  in  an   action  (m)    brought   by   the   plaintiff,  an  jBuUer  v 
underwriter,  to  recover  back  from  the  defendant,  who  Harrison. 
was  agent  for  the  insured,  Messrs.  L.  &  S.,  resident  at 
New  York,  a  sum  paid  by  the  plaintiff  upon  a  loss,  sup- 
posed to  be  fair,  but  which  turned  out  to  be  foul;  the    ' 
defendant  had  passed  the  whole  sum  in  his  account 
with  Messrs.  L.  &  S.,  and  given  credit  to  them  for  it 
against  a  sum  in  which  they  stood  indebted  to  him,  but 
had  accepted  no  fresh  bills  nor  given  any  fresh  credit 
to  his  principals,  and  had  not  paid  the  money  over  to 
them:  it  was  held  that  the  mere  placing  the  money 
to  the  credit  of  the  principals  was  not  equivalent  to 
paying  it  over;  and  that  the  defendant  was  liable  to  re- 
fund the  money  to  the  plaintiffs.     In  delivering  judg- 
ment, Lord  Mansfield  said, — 

"In  general,  the  principle  of  law  is  clear,  that  if 
money  be  mispaid  to  an  agent  expressly  for  the  use  of 
his  principal,  and  the  agent  has  paid  it  over,  he  is  not 
liable  in  an  action  by  the  person  who  mispaid  it,  be- 
cause it  is  just  that  one  man  should  not  be  a  loser  by 
the  mistake  of  another,  and  the  person  who  made  the 
mistake  is  not  without  redress,  but  has  his  remedy  over 
against  the  principal.  On  the  other  hand,  it  is  just 
that  as  the  agent  ought  not  to  lose  he  should  not  be  a 
gainer  by  the  mistake.  And,  therefore,  if  after  the 
payment  so  made  to  him,  and  before  he  has  paid  the 
money  over  to  his  principal,  the  person   corrects   the 

(t)  Str.  480,  ante,  p.  396. 

(m)  Buller  v.  Harrison,  Cowp.  565. 
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mistake,  the  agent  cannot  afterwards  pay  it  over  to  his 
principal  without  making  himself  liable  to  the  real 
owner  for  the  amount.  But  the  present  case  turns  upon 
this,  that  the  agent  was  precisely  in  the  same  situation 
at  the  time  the  mistake  was  discovered  as  before." 
Cox  V.  [*401]     *So  where  (a;)  it  appeared  that  the  defendant 

Prentice.  had  received  a  bar  of  silver  from  his  correspondert  at 
Gibraltar,  and  sold  it  to  the  plaintiff  at  a  price  calcu- 
lated with  reference  to  thfe  number  of  ounces,  which, 
on  assay,  it  was  supposed  to  .contain,  and  it  turned  out 
afterwards  that  it  contained  fewer  ounces  than  had 
been  supposed;  the  plaintiff  was  held  entitled  to  re- 
covery from  the  defendant  the  money  overpaid  to  him, 
as  he  had  noipaid  it  over  to  his  principal,  although  he 
had  forwarded  an  account  to  him,  in  which  he  had 
credited  him  with  the  full  sum,  but  which  was  still  un- 
settled.    And  Lord  Ellenborough,  C.  J.,  said — 

"  I  take  it  to  be  clear  that  an  agent  who  receives 
money  for  his  principal  is  liable  as  a  principal,  so  long 
as  he  stands  in  his  original  situation,  and  until  there 
has  been  a  change  of  circumstances  by  his  having  paid 
.  over  the  money  to  his  principal,  or  done  something 
equivalent  to  it.     Here  it  has  been  admitted  that  no 
■  money  has  been  paid  over  by  the  defendant  to  his 
principal,  nor  has  there  been  any  other  thing  done  by 
him  to  create  a  change  of  circumstances.     The  only 
question  then  is,  whether  the  action  lies  against  the 
defendant,  considering  it  as  if  it  were  an  action  against 
the  principal." 
Murray  v  ^°  ^^  ^^®  following  case  (y)  a  principal  was  held  not 

Mann.  entitled  to  set  off  against  a  debt  due  from  him  to  his 

agent  a  sum  of  money  received  by  the  agent  on  account 
of  his  principal,  but  returned  by  him  to  the  person 
who  paid  it  before  action  brought,  under  circumstances 
which  were  held  to  justify  the  agent  in  returning  the 
money.  It  was  an  action  by  a  livery-stable  keeper  for 
the  keep  of  a  horse  belonging  to  the  defendant,  to 
which  the  defendant  pleaded  a  set-off  for  money  received 
by  the  plaintiff  for  the  use  of  the  defendant.  The  horse 
had  stood  sometime  in  the  plaintiff's  stables,  when  at 
length,  the  plaintiff  sold  it  with  a  warranty  for  125Z., 


(a;)  Cox  v.  Prentice,  3  M.  &  S.  344.  It  may  be  observed  of  both 
Puller  V.  Harrison,  and  Cox  v.  Prentice  that  the  principal  was  a 
foreigner.  As  to  which  see  Story  on  Ag.  s  268  ;  Paley  on  Ag. 
248  ;  Thompson  v.  Devenport,  9  B.  &  C.  78.  See,  however,  Paley 
on  Ag.  288,  389  ;  Story  on  Ag.  s.  300 ;  and  Smith's  Merc.  Law, 
153. 

(2;)  Murray  v.  Mann,  2  Exc.  538. 
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which  sum  the  defendant  claimed  to  set  off  against  the  Mwray  \. 
plaintiff's  demand.  But  it  appeared  that  the  horse,  Mann. 
not  answering  the  warranty,  had  *been  returned  [*402] 
by  the  purchaser,  to  whom  the  plaintiff  had  returned 
his  money  before  the  action  was  brought;  and  it  was 
held  that  the  plaintiff  was  justified  in  returning  the 
money,  which  could  not,  therefore,  be  set  off  against 
his  claim  for  the  keep  of  the  horse.  On  behalf  of  the 
defendant  it  was  contended  that  the  plaintiff,  an  agent, 
CO  aid  not  set  up  his  own  fraud  in  giving  a  false  war- 
ranty, by  which  he  was  obliged  to  return  the  money, 
against  his  principal,  the  defendant;  but,  said  Lord 
Wensleydale, — 

"  The  ans  x  is,  that  the  principal  never  had  a  right 
to  the  125i.,  except  by  the  act  of  his  agent  in  making  a 
contract  which  was  defeasible  by  reason  of  fraud.  It 
is  true  that  fraud  does  not  make  a  contract  actually 
void,  but  only  voidable  at  the  election  of  the  party ; 
but  the  moment  the  purchaser  chose  to  declare  it  void, 
the  price  was  recoverable  hack  from  the  plaintiff,  and  it 
ceased  to  be  money  in  his  hands  received  for  the  use  of 
the  defendant.  I  am,  therefore,  clearly  of  opinion  that 
the  set-off  was  defeated  by  the  proof  of  fraud.  The 
plaintiff  does  not,  in  truth,  set  up  his  own  fraud  against 
the  defendant,  but  says,  'I  only  received  that  money 
subject  to  a  defeasance,  which  has  taken  effect.'  " 

A  servant  may  also,  in  some  cases,  be  liable  to  an  -ro-hen  seT. 
action  at  the  suit  of  a  third  person  for  non-payment  of  vant  liaWe  to 
money  which  he  has  received  from  his  master  with  third  persons 
orders  to  pay  it  to  such  third  person.     But  in  order  to  ^°^  money  re- 
render  him  liable  to  such  an  action  it  is  not  sufficient  ^lis^masterto 
that  he  should  have  received  the  money  from  his  master  i^e  paid  to 
with  orders  to  pay  it  to  a  particular  person,  be  must  them. 
have  done  some  act  amounting  to  a  specific  appropria- 
tion of  the  money  to  the  use  of  that  person  ;  he  must 
have  assented  to  hold  it  to  his  use,  otherwise  there  is 
no  privity  between  them,  and  the  servant  is  only  respon- 
sible to  his  master  (z),  and  such  assent  must  of  course 
be  before  action  brought. 

This  position  is  well  illustrated  by  the  case  of  Howell 

(z)  Paley  on  Ag.  394  ;  Williams  v.  Everett,  14  East,  582  ;  Lilly  v. 
Hays,  5  A.  &  E.  548 ;  and  other  cases  cited,  1  Wms.  Saund.  210  6, 
note.  And  see  Gidley  v.  Lord  Palmerston,  3  Brod.  &  B.  275, 
where  the. secretary  at  war  was  held  not  liable  to  an  action  at 
the  suit  of  a  retired  clerk  at  the  war-office  for  his  retired  allow- 
ance, although  the  secretary  at  war  had  received  the  money  appli- 
cable to  such  allowance.  See  also  Moore  v.  Bushell,  27.  L.  J., 
Exc.  3 ;  mil  V.  Boyds,  38  L.  J.,  Ch.  538. 
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Howell  V.        V.  Batt  (a).     That  was  an  action  for  money  had  and 
Batt.  [*403]  received.     *The  plaintiff  was  a  joint  proprietor 

of  a  coach  running  from  Exeter  to  London,  and  the 
defendant  was  ofScekeeper  and  servant  to  C,  the  pro- 
prietor at  Exeter.  The  defendant  used,  in  his  capacity 
of  of&ce-keeper,  at  stated  intervals,  to>  make  up  the 
share -bills  of  the  coach,  and  take  sums  of  money  from 
a  balance  of  C.'s,  which  he  had  in  hand,  and  send  them 
to  the  proprietors  as  their  shares  of  the  profits.  On 
one  occasion  23^.  were  due  to  the  plaintiff,  and  the 
defendant  made  up  a  packet  purporting  to  contain  that 
sum,  and  sent  it  to  the  plaintiff.  The  packet  only  con- 
tained 201.  and  the  action  was  brought  for  the  differ- 
ence. No  sum  of  money  was  expressly  given  to  the 
defendant  by  C,  for  the  plaintifi,  but  after  the  action  was 
brought  the  defendant  admitted  that  he  had  had  the 
money  of  C,  but  said  he  had  sent  it  to  the  plaintiff. 
The  plaintiff  was  nonsuited  on  the  ground  that  there 
was  no  privity  between  him  and  the  defendant ;  and  a 
rale  to  set  aside  the  nonsuit  was  afterwards  refused, 
Parke,  J.,  observing,  "  If  it  had  been  proved  that  the 
defendant  had,  as  it  were,  attorned  to  the  plaintiff  and 
agreed  to  hold  the  money  for  his  use,  and  not  subject 
to  the  direction  of  C,  the  case  would  have  been  dif- 
ferent." 

In  Cases  of  Toet — Criminaliter. 

Master's  We  have  seen  in  the  preceding  chapter  that  a  master 

liability  does  is  in  many  cases  liable  to  answer  criminally  for  the  acts 
not  involve     gf  j^jg  servants.     Such  liability  on  the  part  of  the  mas- 
exemption.     *®^  ^°^^  '^°^'  '^owe\ei,  by  any  means,  always  involve  the 
exemption  of  the  servant  from  a  similar  liability  to  an- 
swer criminaliter  for  his  own  acts,  although  performed 
by  him  in  the  discharge,  or  supposed  discharge,  of  his 
duty  to  his  master,  or  in  obedience  to  iiis  master's  com- 
mands.    In  criminal  matters  it  is  a  general  rule  that 
every  person  must  answer  for  his  o;wn  acts,  and  tlie 
command  of  no  person  can  excuse  an  illegal  act.     A 
generally        servant,  therefore,  is  not,  generally  speaking,  excused 
responsible,    from  liability  to  answer  criminally  for  any  violation  of 
criminaliier,     [*404]  the  law  which  he  may  commit,  on  the  *ground 
for  Ms  own     ^-j^g^  jjg  ^^g  Qjj]^y  acting  in  obedience  to  his  master's 
'  commands  (6).     This  is  so  obviously  the  case  in  re- 

(a)  5  B.  &  Ad.  504  ;  see  Barron  v.  Husband,  4  B.  &  Ad.  611. 

(ft)  1  Hawk.  P.  C.  3;  1  Hale,  P.  C.  44,  516;  4  Blackst.  Com.  28. 
In  B.  V.  Parr,  2  M.  &  Eob.  346,  both  master  and  servant  were 
jointly  indicted  for  receiving  stolen  goods. 
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gard  to  offences  which  are  mala  in  se,  that  no  more  mala  in  se. 

need  be  said  upon  the  subject.     But  where  the  illegal 

act  charged  is  merely  malum  prohibitum,  the  fact  that  timelm  cTsts 

the  servant  was  acting  in  obedience  to  his  master's  of  maiajjro- 

commands,  would   be  strong   evidence  to   rebut  that  UUta. 

prima  facie  inference  of  the  existence  of  a  vicious 

mind,  which  generally  arises  from  the  mere  doing  an 

illegal  act;  and  in  such  cases  it  may  sometimes  happen 

that  in  this  way  the  command  of  the  master  may,  in 

effect,  exempt  the  servant  from  criminal  responsibility    " 

for  the  consequences  of  illegal  acts  done  in  obedience 

to  his  master's  orders. 

Thus,  where  (c)  on  the  trial  of  an  indictment  under  r,  v.  James. 
7  &  8  Geo.  4,  c.  30,  s.  6,  for  maliciously  obstructing  an 
airway  belonging  to  a  mine,  with  intent  to  hinder  and 
delay  the  working  of  the  mine,  it  appeared  that  che  de- 
fendants had  acted  under  the  orders  of  P.,  the  lessee  of 
an  adjacent  mine,  and  it  was  contended  by  the  counsel 
for  the  prosecution,  that  although  the  defendants  were 
acting  under  P.'s  orders,  still  that  an  order  to  do  wrong 
afforded  no  justification;  Lord  Abinger,  C.  B.,  in- 
quired, "  If  a  servant  did  this  by  his  master's  order, 
and  supposing  hond  fide  that  the  master  had  a  right  to 
order  it  to  be  done,  would  it  not  be  too  much  to  say 
that  the  servant  is  answerable  as  a  felon  for  doing  the 
thing  maliciously  when  the  malice,  if  there  is  any,  is 
his  master's,  and  not  his  own?"  Upon  which,  the 
counsel  for  the  prosecution  said,  "  Suppose  a  master 
ordered  his  servant  to  shoot  a  man,  that  would  be  no 
excuse  for  the  servant  if  he  did  it."  "  But,"  said  Lord 
Abinger,  "that  is  an  act  which  is  malum  in  se.  But  if 
a  master,  having  a  doubt  or  no  doubt  of  his  own  rights, 
sets  *his  servants  to  build  a  wall  in  a  mine,  [*405] 
they  would,  if  he  proved  to  have  no  right,  be  all  liable 
in  action  of  trespass,  but  it  would  not  be  felony  in  the 
servants.  The  rules  respecting  acts  mala  in  se  do  not 
apply.  If  a  master  told  his  servant  to  shoot  a  man,  he 
would  know  that  that  was  an  order  he  ought  to  dis- 
obey. But  if  the  servant  bonO,  fide  did  these  acts,  I 
think  they  do  not  amount  to  an  offence  within  this 
statute.  If  a  man  claims  a  right  which  he  knows  not 
to  exist,  and  he  tells  his  servants  to  exercise  it,  and 
they  do  so,  acting  honO,  fide,  I  am  of  opinion  that  that 

(c)  R.  V.  James,  8  C.  &  P.  131.  And  see  B.  v.  Bleasdale,  2  Carr. 
&  K.  768;  ante,  p.  309,  where  Erie,  J.,  said,  "  If  a  man  does  by- 
means  of  an  innocent  agent  an  act  which  amounts  to  a  felony, 
the  employer,  and  not  the  innocent  agent,  is  the  person  account- 
able for  that  act. "  ' 
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R.  V.  James,  is  not  felony  in  them  even  if,  in  so  doing,  they  obstruct 
the  airway  of  a  mine.  What  I  feel  is  this,  that  if  these 
men  acted  bonO,  fide  in  obedience  to  the  orders  of  a 
superior,  conceiving  that  he  had  the  right  which  he 
claimed,  they  are  not  within  this  Act  of  Parliament. 
But  if  either  of  these  men  knew  that  it  was  a  malicious 
act  on  the  part  of  his  master,  I  think  then  that  he 
would  be  guilty  of  the  offence  charged."  The  prison- 
ers were  acquitted. 
Unqualified  Where  a  servant  who  was  not  qualified  went  out 
servant  coursing  with  a  master  who  was  qualified,  it  was  held 

sporting  with  ^jj^t  the  servant  could  not  be  convicted  for  using  dogs 
mSter  ^°  ^'^  ^"^^  destroy  game  {d).     And  so  an  unqualified 

person  who  set  traps  to  destroy  game  by  order  of  his 
master,  who  was  qualified,  was  held  not  liable  to  the 
penalties  imposed  by  5  Ann.  c.  l-l  (e).  But  where  an 
unqualified  servant  went  out  shooting  with  a  master 
who  was  qualified,  and  fired  a  gun  and  shot  game  for 
him,  he  was  held  liable  to  the  penalty  imposed  by  5 
Ann.  c.  14,  for  keeping  and  using  a  gun  to  kill  game 
without  a  qualification  (/),  Bayley,  J.,  saying, — 

"The  principle  upon  which  the  two  former  cases  pro- 
ceeded was,  that  the  using  the  greyhounds  was  the  act 
[*406]  of  the  owner  and  master,  and  not  *of  those  who 
accompanied  him.  So,  also,  the  trap  being  set  by  the 
master's  orders  and  in  his  presence,  must  be  taken  to 
have  been  set  by  him.  But  we  cannot  say  that  of  using 
the  gun,  neither  his  hand  nor  his  skill  was  applied  to 
it.  If  we  were  to  hold  that  the  firing  of  the  gun  was 
the  act  of  the  master,  he  might  in  the  same  manner  use 
twenty  guns  at  the  same  time.  I  think  we  must  con- 
sider the  gun  to  have  been  used  by  the  person  who 
actually  fired  it,  and,  if  so,  the  cases  cited  are  inappli- 
cable, and  there  can  be  no  doubt  that  B.  was  properly 
convicted." 
Cases  under  Although  an  agent  who  takes  round  goods  of  several 
Hawkers  employers,  and  offers  them  for  sale,  is  bound  to  take 
Act.  out  a  licence  under  the  Hawkers  Act  (g),  yet  it  has  been 

held  that  a  servant  or  traveller,  who  is  sent  round  by 

{d)  B.  V.  Taylor,  15  East,  460 ;  see  also  Lewis  v.  Taylor,  16 
East,  49  ;  Hudson  v.  Fooite,  9  Ir.  C.  L.  K.  203 ;  10  Ir.  C.  L.  E. 
509. 

(e)  Wallcer  v.  Mills,  2  Br.  &  B.  1 ;  see  also  Sjojcer  v.  Barnard,  28 
L.  J.,  M.  C.  176  ;  PadwickY.  King,  29  L.  J.,  M.  C.  42,  where  the 
right  of  a  tenant  to  kill  rabbits  was  held  to  justify  his  servants 
in  so  doing  by  his  direction. 

(f)  Ex  parte  Sylvester,  9  B.  c&  C.  61. 

(g)  £.  V.  Turner,  4  B.  &  Aid.  510  ;  B.  v.  M'dill,  2B.  &  C.  142. 
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his  employer  to  collect  orders,  in  pursuance  of  which 
goods  are  afterwards  sent,  is  not  within  that  Act  {h). 

And  now  it  is  expressly  provided  by  statute  (i)  that  24  &  25  Vict. 
commercial  travellers  selling  or  seeking  orders  for  goods,  c.  21,  s.  9. 
&c.  to  or  from  persons  who  are  dealers  therein,  and  who 
buy  to  sell  again,  and  servants  of  the  real  workers  or 
makers  of  any  goods  or  wares  seeking  orders  for  any 
such  goods  or  wares,  are  exempt  from  liability  to  take 
out  a  hawker's  licence. 

It  has  also  been  held,  that  a  servant  is  liable  to  the  Thames 
penalties  imposed  by  the  Thames  Watermen's  Act,  upon  Watermen's 
any  person  not  being  a  freeman  of   the  Watermen's  -^'^*- 
Company,  who  shall  act  as  a  waterman,   &c.,  on  the 
Thames,  although  he  was  working  for  and  paid  by  the 
owner  of  the  barge,  at  a  fixed  weekly  salary  (A;). 

C.  was  the  book-keeper  and  accountant,  and  I.,  the  Actine  as 
secretary  of   a  company  incorporated   and   registered  broker  with- 
under  the  Joint  Stock  Companies  Act,  1862,  for  buying  out  licence. 
and  selling  on  behalf  of  other  persons  shares  and  stocks,  Scott  v. 
&c.     There  was  no  evidence  that  any  of  the  directors,  ^'"-^^'X'^- 
manager  or  other  person  connected  with  the  company  Samev.IngKs. 
was  a  duly  licensed  broker.     C.  on  one  occasion  bought, 
and  I.  on  *another  sold,  stock  for  a  customer,  [*407] 
and  signed  the  bought  and  sold  notes  "  p.  pro.  mana- 
ger," I.  adding  "  secretary"  after  his  signattire.     It  was  ^ 
held  that  both  C.  and  I.  were  liable  to  penalties  under 
57  Geo.  3,  Ix.  s.  2,  for  acting  as  brokers  without  a  li- 
cence (Z). 

Again,  a  sherifP's  officer  has  been  held  liable  to  an  Attachment 
attachment  for  extortion  (m).  .  against 

And  a  servant  who  manages  a  place  of  public  resort  ®^"^® 
may  be  convicted  for  aiding  and  abetting  his  master  extortion 
in  harbouring  prostitutes  under  11  &  12  Vict.  c.  43,  s.  servant 
5  (n).  aiding  and 

Where  a  shopman  to  a  jeweller  was  indicted  for  ob-  abetting 
taining  money  by  false  pretences,  he  having  sold  a  chain,  ^a^tfiJ". 
&c.,  which  was  hung  in  the  window,  marked  "  fine  gold,"  Shopman 
when  it  was  not  gold,  ALderson,  B.,  said  the  indictment  ^^gne^^d" 
would  not  lie  without  showing  guilty   knowledge   on  whatwasnot. 
the  part  of  the  defendant,  who  was  merely  acting  as 
shopman,  and  the  jury  having  found  that  there  was  no 
guilty  knowledge,  the  prisoner  was  acquitted. 

(h)  B.  V.  U'KnigM,  10  B.  &  C.  734. 
ii)  24  &  25  Vict.  c.  21,  s.  9. 
h)  R.  V.  nUh,  4  E.  &  B.  888. 

h)  Scott  V.  Cousins,  Same  v.  Inglis,  38  L.  J.,  C.  P.  156. 
(m)  Masters  v.  Louther,  11  C.  B.  948. 

(n)   Wilson  v.  SiewaH,  32  L.  J.,  M.  C.  198;  8  L.  T.,  N.  S.  277. 
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"  If,"  said  the  learned  Baron,  "  the  master  had  been 
indicted,  the  evidence  might  apply,  because  the  jury 
would  infer  that  he  was  aware  of  the  quality  of  the 
articles  that  he  was  selling,  but  it  was  different  in  the 
case  of  a  shopman.  Although,  undoubtedly,  a  gross 
fraud,  it  did  not  constitute  an  indictable  offence  "  (o). 
Servant  There  are  also  many  cases  which  may  properly  be 

liable  to  in-    mentioned  in  this  place,  but  to  which  it  is  unnecessary 
dictment  for  to  advert  at  any  length,  as  they  scarcely  come  within 
breach  of       ^j^g  scope  of  the  present  work,  in  which  servants  may 
malte^which  be  liable  to  indictment  for  culpable  neglect  of  the  duty 
involved         undertaken  by  them  towards  their  employer,  where  that 
public  duty,  duty  also  involved  a  duty  to  the  public.     Such,  for  in- 
stance, as  the  driver  of  a  carriage  or  the  captain  of  a 
vessel,  who  by  negligent  driving  or  navigation,  causes 
the  death  of   any  person.     In  such  cases,  though  the 
master  may  be  liable  in  a  civil  action  for  the  consequences 
[*408]  of  his  servant's  *negligence,   yet  the   servant 
must  answer   criminally  for   his  own   personal  negli- 
gence (p). 
_  .  In  a  case,  therefore,  in  which  the  ground  bailiff  of  a 

V.  Bairees.  jj^jj^g^  whose  duty  it  was  to  cause  proper  air- headings 
to  be  put  up  to  prevent  the  accumulation  of'  noxious 
gases,  neglected  to  do  so,  and  an  explosion  of  fire-damp 
took  place,  which  killed  a  person,  for  whose  man- 
slaughter he  was  indicted;  Maule,  J.,  in  summing  up, 
told  the  jury  that  if  they  were  satisfied  that  it  was  the 
ordinary  and  plain  duly  of  the  prisoner  to  have  caused 
an  air-heading  to  be  made,  and  that  a  man  using  reason- 
able diligence  would  have  had  it  done,  and  that  by  the 
omission  the  death  of  the  deceased  occurred,  they  ought 
B.  V.  Barrett,  to  find  the  prisoner  guilty  of  manslaughter  (q).  But 
it  has  been  held  that  an  engineer,  under  similar  circum- 
stances, could  not  be  convicted  of  manslaughter  upon 
an  indictment  which  did  not  allege  a  duty  in  him  which 
he  had  neglected  to  perform  (r).     It  would  seem,  how- 

(o)  B.  V.  Lamade,  Centr.  Cr.  Court,  Feb.  4th,  1853. 

[p)  B.  V.  Allen,  7  C.  &  P.  153;  B.  v.  Green,  ib.  156,  where  the 
captains  of  steamers  were  indicted  for  the  manslaughter  of  persons 
tilled  by  being  run  down  by  the  steamers;  but  were  acquitted, 
as  there  was  no  proof  of  any  personal  act;  and  see  B.  v.  Taylor,  9 
C.  &  P.  672 ;  see  also  B.  v.  Ledger,  2  Fost.  &  F.  857  (station  master) ; 
B.  V.  Trainer,  4  F  &  F.  105  (engine-driver  and  fireman);  B.  v. 
,  Birchall,  4  F.  &  F.  1087;  B.  v.  Oray,  4  F.  &  F.  1098. 

(q)  B.  V.  Raines,  2  Carr.  &  K.  368,  the  prisoner  was  acquitted. 
See  also  E.  v.  Pocock,X1  Q.  B.  38.  The  neglect  6f  duty  must  be 
immediately  connected  with  the  death. 

(r)  B.  V.  Barrett,  2  C.  &  K.  343.     See  the  form  of  the  indict- 
ment in  the  note  to  B.  v.  Haines,  uM  mpra. 
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ever,  to  be  sufficient  to  allege  facts  from  which  the  law 
would  infer  such  duty  (s). 

Where  a  banksman,  whose  duty  it  was  to  place  &  r  ^  jt  i 
stage  on  the  mouth  of  a  shaft  to  receive  a  loaded  truck  '  -""^"^*- 
run  down  to  it  on  a  tramway,  neglected  to  place  the 
stage,  in  consequence  of  which  the  truck  fell  down  the 
shaft  and  killed  a  workman,  the  banksman  was  held 
guilty  of  manslaughter  {t).  In  that  case  Lord  Camp- 
bell said, — 

"  It  was  the  duty  of  the  prisoner  to  place  the  stage  on 
the  mouth  of  the  shaft.     The  death  of  the  deceased  waa» 
the  direct  consequence  of  the  omission  of  the  prisoner 
to   perform    this    duty.     If   the    prisoner,    of    malice 
*aforethought,  and  with  the  premeditated  de-  [*409] 
sign  of  causing  the  death  of  the  deceased,  had  omitted 
to  place  the  stage  on  the  mouth  of  the  shaft,  and  the 
death  of   the  deceased  had  thereby  been  caused,    the 
prisoner  would  have  been  guilty  of  murder.     According 
to  the  common  law  form  of  an  indictment  for  murder 
by  reason  of  the  omission  of  a  duty;  it  was  necessary 
that  the  indictment  should  allege  that  it  was  the  duty 
of  the  prisoner  to  do  the  act,  or  to  state  facts  from 
which  the  law  would  infer  this  duty  (m).     But  it  has 
never   been    doubted   that   if  death  is  the  direct  con- 
sequence of  the  malicious  omission  of  the  performance 
of  a  duty  (as  of  a  mother  to  nourish  her  infant  child), 
this  is  a  case  of  murder.     If  the  omission  was  not  ma- 
licious and  arose  from  negligence  only,  it  is  a  case  of 
manslaughter.     It  has  been  held  that  to  make  the  cap- 
tain of  a  vessel  guilty  of  manslaughter  in  causing  a 
person  to  be  drowned  in  running  down  a  boat,  proof  of 
a  mere  omission  on  his  part  to  do  the  whole  of  his  duty 
is  not  sufficient  {x).     But  there  is  no  authority  for  the 
position  that  without  an  act  of  commission  there  can  be 
no  manslaughter;    and,  on  the   contrary,  the   general 
doctrine  seems  well  established  that  what  constitutes 
murder  being  by  design  and  of  malice  prepense  consti- 
tutes manslaughter  when  arising  from  culpable  negli- 
gence." 

Moreover,  many  instances  are  to  be  found  in  the  books  indictments 
of  cases  in  which  servants  and  workmen  have  been  for  nuisances, 
joined  with  their  masters  and  employers  in  indictments 

SR.  V.  Hughes,  infra. 
B.  V.   Hughes,  26  L.  J.,  M.  C.  202;  1  Bell,  C.  C.  248. 
(m)  B.  v.  Edwards,  8  C.  &  P.  611;  B.  v.  Goodvnn,  1  Euss.  on 
Cr.  563,  note,  4th  edit. 

{x)  B.  V.  Allen,  7  C.  &  P.  153. 

(425) 


864 


SEKV ant's  liability  TO  THIRD  PERSONS. 


Punishment 
of  persons 
employed  on 
railways 
guilty  of 
misconduct. 


3  &  4  Vict. 
c.  97,  s.  13. 


for  nuisances;  some  of  which,  by  way  of  example,  are 
referred  to  in  the  note  (y). 

The  performance  of  their  duties  to  their  masters  by 
servants  of  railway  companies  are  enforced  by  Act  of 
Parliament.  Thus  in  the  Act  for  Eegulating  Eailways 
{z),  there  is,  for  the  protection  of  the  pilblic,  inserted 
a  provision  for  the  punishment  of  servants  of  railway 
companies  who  are  guilty  of  misconduct.  By  that  Act 
it  is  enacted, — 

"That  it  shall  be  lawful  for  any  officer  or  agent  of 
'any  railway  company,  or  for  any  special  constable  duly 
appointed,  and  all  such  persons  as  they  may  call  to 
their  assistance,  to  seize  and  detain  any  engine-driver, 
guard,  porter  or  other  servant  in  the  employ  of  such  com- 
[*410]  pany  who  shall  be  found  *drunk  while  employed 
upon  the  railway,  or  commit  any  offence,  against  any 
of  the  bye  laws  (a),  rules  or  regulations  of  such  com- 
pany, or  shall  wilfully,  maliciously  or  negligently  do  or 
omit  to  do  any  act  whereby  the  life  or  limb  of  any  per- 
son passing  along  or  being  upon  the  railway  belonging 
to  such  company  or  the  works  thereof  respectively  shall 
be  or  might  be  injured  or  endangered,  or  whereby  the 
passage  of  any  of  the  engines,  carriages  or  trains  shall 
be  or  might  be  obstructed  or  impeded,  and  to  convey 
such  engine-driver,  guard,  porter  or  other  servant  so 
offending,  or  any  person  counselling,  aiding  or  assist 
ing  in  such  offence  with  all  convenient  despatch  before 
some  justice  of  the  peace  for  the  place  within  which 
such  offence  shall  be  committed  without  any  other  war- 
rant or  authority  than  this  Act;  and  every  such  person 
so  offending  and  every  person  counselling,  aiding  or 
assisting  therein  as  aforesaid,  shall,  when  convicted 
before  such  justice  as  aforesaid  (who  is  hereby  author- 
ized and  required,  upon  complaint  to  him  made 
upon  oath,  without  information  in  writing,  to  take 
cognizance  thereof  and  to  act  summarily  in  the  prem- 
ises) in  the  discretion  of  such  justice  be  imprisoned. 


{y)  B.  V.  Pease,  4B.  &  Ad.  30;  B.  v.  Scott,  5  Q.  B.  543;  B.  v. 
Charlesworth,  16  Q.  B.  1012;  B.  v.  Betts,  16  Q.  B.  1022;  see  B.  v. 
Sharpe,  3  Eailw.  Cas.  33.  See  also  Wilson  v.  Peto,  6  B.  Moore, 
■where  a  clerk  -who  directed  the  workmen  and  superintended  the 
erection  of  a  building  which  occasioned  a  nuisance  was  held  lia^ 
ble  as  a  co-defendant  with  the  contractor.  Thompson  v.  Gibson, 
7  M.  &  W.  456. 

(z)  3  &  4  Vict.  c.  97,  s.  13. 

(a)  As  to  the  making  of  bye-laws,  see  the  Companies  Clauses 
Consolidation  Act,  1845,  8  &  9  Vict.  c.  16,  s.  127  et  seq.,  and  the 
Eailways  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  20,  s. 
108  ei  seq. 
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with  or  -without  hard  labour,  for  any  term  not  exceed- 
ing two  calendar  months,  or  in  the  like  discretion  of 
such  justice  shall  for  every  such  offence  forfeit  to  her 
Majesty  any  sum  not  exceeding  ten  pounds,  and  in  de- 
fault of  payment  thereof  shall  be  imprisoned  with  or 
without  hard  labour  as  aforesaid  "  [for  such  period  not 
exceeding  two  calendar  months,  as  such  justice  shall 
appoint;  such  commitment  to  be  determined  on  pay- 
ment of  the  amount  of  the  penalty,  and  every  such 
penalty  shall  be  returned  to  the  next  ensuing  court  of 
quarter  sessions  in  the  usual  manner  (a).] 

"  Provided  always  (&),  that  (if  upon  the  hearing  of  Sect.  14. 
any  such  complaint  he  shall  think  fit)  it  shall  be  lawful  Justice  of  the 
for  such  justice,  instead  of  deciding  on  the  matter  of  peace  em- 
complaint  summarily,  to  commit  the  person  or  persons  powered  to 
charged   with    such    offence   fot   trial    for    the   same  to'quarter^'' 
at  the  quarter  sessions  for  the  county  or  place  whereia  sessions. 
such  offence  shall  have  been  committed,  and  to  order 
that  any  such  person  so  committed  shall  be  imprisoned 
and  detained  in  any  of  her  Majesty's  gaols  or  houses  of 
correction  in  the  said  county  or  place  in  the.meantime, 
or  to  take  bail  for  his  appearance,  with  or   without 
sureties,  in  his  discretion;  and  every  such   person  so 
offending  and  convicted  before  sach  court  of  quarter 
sessions  as  aforesaid  (which  said  court  is  hereby  re- 
quired to  take  cognizance  of  and  hear  and  determine 
such  complaint),  shall   be  liable,  in  the  discretion  of 
such   court,  to  be   imprisoned,  with  or  without  hard 
labour,  for  any  term  not  exceeding  two  years." 

By  the  Act  for  the  better  Regulation  of  Railways  (c),  Extended  by 
*passed  a  few  years  afterwards,  after  reciting  [*411]  5  &  6  Vict. 
the  foregoing  provision,  and  that  it  was  expedient  to  ''■  ^^i  '^^  ^'^• 
extend  the  same,  it  is  enacted, — 

"  That  it  shall  be  lawful  for  any  officer  or  agent  of  Punishment 
any  railway  company,  or  for  any  special  constable  duly  of  persons 
appointed,  and  a,ll  such  persons  as  they  may  call  to  employed  on 
their  assistance,  to  seiza  and  detain  any  engine-driver,  I^iiYy'of 
waggon- driver,  guard,  porter,  servant  or  other  person  misconduct, 
employed  by  the  said  or  by  any  other  railway  company, 

(a)  The  words  in  bracket-s  were  repealed  by  47  &  48  Vict.  c. 
43.     See  the  Summary  Jurisdiction  Act,  1879,  42  &  43  Vict.  c.  49. 

(6)  Sect.  14.  See  sect.  16  as  to  obstructing  officers  of  the  com- 
pany. 

(e)  5  &  6  Vict.  c.  55,  s.  17.  See  also  the  Railways  Clauses 
Consolidation  Act,  1845,  8  &  9  Vict.  c.  20,  ss.  124,  125,  which 
makes  the  owners  of  engines,  &c.,  brought  on  the  railway  liable 
to  the  company  for  damage  done  by  the  servants  of  such  owners, 
but  enables  the  owners  to  recover  from  their  servants  in  the  same 
way  as  the  company  recover  from  the  owners. 
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or  by  any  other  company  or  person  in  conductiiig  traf- 
fic upon  the  railway  belonging  to  the  said  company,  or 
in  repairing  Qf  maintaining  the  works  of  the  said  rail- 
way, who  shall  be  found  drunk  while  so  employed  upon 
the  said  railway  ;  who  shall  commit  any  offence  against 
any  of  the  bye  laws  (d),  rules  or  regulations  of  the  said 
company;  or  who  shall  wilfully,  maliciously  or  negli- 
gently do,  or  omit  to  do,  any  act  whereby  the  life  or 
limb  of  any  person  passing  along  or  being  upon  such  rail- 
way, or  the  works  thereof  respectively,  shall  be  or  might 
be  injured  or  endangered;  or  whereby  the  passage  of  any 
engines,  carriages  or  trains  shall  or  might  be  obstructed 
I  or  impeded,  and  to  convey  such  engine-driver,  guard, 

porter,  servant  or  other  person  so  offending,  or  any  per- 
son counselling,  aiding  or  assisting  in  such  offence,  with 
all  convenient  dispatch,  before  some  justice  of  the 
peace  for  the  place  within  which  such  offence  shall  be 
committed,  without  any  other  warrant  or  authority  than 
this  Act ;  and  every  person  so  offending,  and  every 
person  counselling,  aidiag  or  assisting  therein  as 
aforesaid  shall,  when  convicted  upon  the  oath  of  one 
or  more  credible  witness,  or  witnesses,  before  such 
justice  as  aforesaid  (who  is  hereby  authorized  and 
required  upon  complaint  to  him  made  upon  oath, 
without  information  in  writing,  to  take  cognizance 
thereof,  and  to  act  summarily  in  the  premises),  in 
the  discretion  of  such  justice  be  imprisoned,  with  or 
without  hard  labour,  for  any  term  not  exceeding  two 
calendar  months ;  or,  in  the  like  discretion  of  such 
justice,  shall,  for  every  such  offence,  forfeit  to  her 
Majesty  any  sum  not  exceeding  ten  pounds,  and  in  de- 
fault of  payment  thereof  shall  be  imprisoned,  with  or 
without  hard  labour,  as  aforesaid,"  [for  such  period 
not  exceeding  two  calendar  months  as  such  justice  shall 
appoint,  such  commitment  to  be  determined  on  pay- 
ment of  the  amount  of  the  penalty,  and  every  such 
penalty  shall  be  returned  to  the  next  ensuing  court  of 
quarter  sessions  in  the  usual  manner  (e).] 

Clauses  are  also  to  be  found  in  various  Acts  of  Par- 
liament subjecting  clerks  and  servants  to  punishment 
for  offences  committed  against  those  Acts, 
clerk/lsisl^  [*412]  *Thus  the  Larceny  Act  (e)  which  makes  it  a  mis- 
ing  them  in    demeanor  for  factors  or  agents  to  obtain  advances  on 

(d)  Supra,  p.  410,  note  [a). 

(e)  The  words  in  brackets  in  iliis  Act  were  (probably  by  an 
oversight)  not  repealed  by  47  &  48  Vict.  c.  43.  See  ante,  p.  410, 
note  [a). 

(e)  24  &  25  Vict.  c.  96,  s.  78. 
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the  property  of  their  principals  for  the  use  of  any  per-  obtaining  for 
son  other  than  such  principals,  also  enacts,  that, —  their  use 

advances  on 
"Every  clerk  or  other  person  who  shall  knowingly  property  of 
and  wilfully  act  and  assist  in  making  any  such  consign-  principal, 
ment,  deposit,  transfer  or  delivery,  or  in  accepting  or 
procuring  such  advance  as  aforesaid,  shall  be  guilty  of 
a  misdemeanor," 

and  subject  to  the  same  punishment  as  their  masters. 

By  sect.  81,  "  Whosoever  being  a  director,  member  puj^ijc  offi- 
or  public  officer  of  any  body  corporate  or  public  com-  cars  of  any 
pany,  shall  fraudulently  take  or  apply  for  his  own  use  company 
or  benefit,  or  for  any  use  or  purposes  other  than  the  fraudulently 
use  or  purposes  of  such  body  corporate  or  public  com-  fng  OToperty, 
pany,  any  of  the  property  of  such  body  corporate  or 
public  company,  shall  be  guilty  of  a  misdemeanor  "(/). 

Sec.  82.   "Whosoever  being  a  director,  public  officer  q^  keeping 
or  manager  of  any  body  corporate,  shall  as  such  receive  fraudulent 
or  possess  himself  of  any  of  the  property  of  such  body  accounts, 
corporate  or  public  company  otherwise  than  in  payment 
of   a  just  debt  or  demand,  and  shall  with  intent  to 
defraud  omit  to  make,  or  to  cause  or  direct  to  be  made 
a  full  entry  thereof  in  the  books  and  accounts  of  such 
body  corporate  or  public  company  (gr)  ;  or  shall  with  qj.  ■v^riifuiiy 
intent  to  defraud,  destroy,  alter,  mutilate  or  falsify  any  destroying 
book,  paper,  writing  or  valuable  security,  belonging  to  books,  &c., 
the  body  corporate  or  public  company,  or  make  or  con  • 
cur  in  the  making  of  any  false  entry,  or  omit  or  concur 
in  omitting  any  material    particular  in    any  book  of 
account  or  other  document  (h)  ;  or  shall  make,  circu-  or  publishing 
late  or  publish,  or  concur  in  making,  circulating  or  pub-  fraudulent 
lishing  any  written  statement  or  account  which  he  shall  statements. 
know'to  be  false  in  any  material  particular,  with  intent 
to  deceive  or  defraud  any  member,  shareholder  or  cred- 
itor of  such  body  corporate  or  public  company,  or  with 
intent  to  induce  any  person  to  become  a  shareholder  or 
partner  therein,  or  to  intrust  or  advance  any  property 
to  such  body  corporate  or  public  company,  or  to  enter 
into  any  security  for  the  benefit  thereof  (i),  shall  be 
guilty  of  a  misdemeanor." 

Again,  the  Act  for  Consolidating  the  Law  relating  to  Making  or 

Forgery  (k)  enacts,  that—  accepting 

°     •'   ^    '  bills  or  notes, 

(/)  Ibid.  B.  81. 
(g)  Ibid.  8.  82. 
{h)  Ibid.  s.  83. 
(j)  Ibid.  a.  84. 

(k)  24  &  25  Vict.  c.  98,  s.  28.     This  was  formerly  not  forgery  ; 
S.  V.  White,  2  C.  &  K.  404  ;  Den.  C.  C.  208. 
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&0.  by  pro- 
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injuring 
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mariners 
wilfully  in- 
juring West^ 
minster 
Bridge  liable 
to  indemnify 
master. 


"Whosoever  with  intent  to  defraud  shall  draw,  make, 
sign,  accept  or  indorse  any  bill  of  exchange  or  promissory 
[*413]  note  or  any  undertaking,  *warrant,  order,  author- 
ity or  request  for  the  payment  of  money  or  for  the  deliv- 
ery or  transfer  of  goods  or  chattels,  or  of  any  bill,  note  or 
other  security  for  money,  by  procuration  or  otherwise, 
for,  in  the  name  or  on  the  account  of  any  other  person 
without  lawful  authority  or  excuse,  or  shall  offer,  utter, 
dispose  of  or  put  off  any  such  bill,  note,  undertaking, 
warrant,  order,  authority  or  request  so  drawn,  made, 
signed,  accepted  or  indorsed  by  procuration  or  oth- 
erwise without  lawful  authority  or  excuse  as  aforesaid, 
knowing  the  same  to  have  been  so  drawn,  made,  signed, 
accepted  or  indorsed  as  aforesaid,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable  at 
the  discretion  of  the  court  to  be  kept  in  penal  servitude 
for  any  term  not  exceeding  fourteen  years,  and  not  less 
than  [five  years,  27  &  28  Vict.  c.  47  ]  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement." 

And  the  Act  for  Consolidating  the  Law  relating  to 
Offences  against  the  Person  (l),  enacts,  that — 

"Whosoever  having  the  charge  of  any  carriage  or 
vehicle  shall  by  wanton  or  furious  driving  or  racing,  or 
other  wilful  misconduct,  or  by  wilful  neglect,  do  or 
cause  to  be  done  any  bodily  harm  to  any  person  whom-  • 
soever  shall  be  guilty  of  a  misdemeanor," 
and  liable  to  two  years'  imprisonment  and  hard  labour. 

Clauses  also  are  to  be  found  in  various  other  Acts  of 
Parliament  subjecting  workmen  and  servants  to  penal- 
ties for  offences  against  the  Act  committed  whilst  in  the 
supposed  discharge  of  their  duty  to  their  employers. 
Thus,  in  the  Act  for  Eebuilding  Westminster  Bridge 
(m),  there  is  a  clause  which  provides  that  in  case  of 
damage  or  mischief  done  to  the  bridge  by  any  ship, 
lighter,  &c.,  through  the  wilful  negligence  of  any  per- 
son having  the  command  of  any  such  ship,  lighter,  &c., 
or  any  of  the  mariners  or  persons  employed  therein, 
the  owner  of  such  ship,  lighter,  &c.,  shall  be  answer- 
able for  the  amount;  and  then  follows  a  clause  enact- 


"  That  in  case  the  owner  of  any  such  ship,  lighter, 
barge,  boat,  float,  raft  or  vessel  shall  be  compelled  to 
pay  any  penalty,  or  to  make  satisfaction  for  any  dam- 

(l)  24  &  25  Vict.  c.  100,  s.  35. 

(m)  16  &  17  Vict.  c.  46,  ss.  15,  16.     There  are  similar  clauses 
in  the  Thames  Embankment  Act,  25  &  26  Vict.  c.  93,  ss.  48,  49. 
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ages  by  reason  of  any  neglect  or  default  done  or  com- 
mitted by  his  servants  or  mariners,  or  any  of  them, 
such  servants  or  mariners,  and  *each  and  every  [*414] 
of  them,  shall  be  liable  to  pay  such  penalty  or  damages 
(with  the  costs  thereof)  to  such  owner;  and  in  case  of 
non-payment  upon  demand  thereof,  and  oath  made  by 
such  owner  of  the  payment  made  by  him  of  such  pen- 
alty, satisfaction,  or  damages,  and  that  the  same,  and 
the  costs  thereof,  have  not  been  repaid  to  him  by 
such  servants  or  mariners,  or  any  of  them,  although 
demanded  (such  oath  to  be  made  before  any  one  or 
more  justice  or  justices  of  the  peace  of  the  county  or 
place  where  such  penalty  or  satisfaction  shall  have  been 
recovered),  the  amount  thereof,  provided  the  same  shall 
not  exceed  the  sum  of  twenty  pounds,  shall  be  recov- 
ered in  the  same  manner  as  any  penalty  is  thereby  di- 
rected to  be  recovered," 

i.  e.,  under  the  provision  of  the  Companies  Clauses  Con- 
solidation Act,  1845  (n). 

And  in  the  Metropolitan  Building   Act,    1855  (o),  -Workmen 
there  is  a  provision  that  if  any  workman,  labourer,  ser-  violating 
vant,  or  other  person  employed  in  or  about  any  build-  Metropolitan 
ing,  wilfully,  and  without  the  privity  or  consent  of  the  ^nilding 
person  causing  such  work  to  be  done,  does  anything  in 
or  about  such  building  contrary  to  the  rules  of  that  Act, 
he  shall,  for  each  such  offence,  incur  a  penalty  not  ex- 
ceeding 50s. 

Numerous  other  ir^stances  are  to  be  found  in  the 
Statute  Book  of  penalties  imposed  upon  servants  for 
neglect  of  duty  to  their  employers,  some  of  which  are 
referred  to  in  the  note  (p). 

A  distinction  of  considerable  importance  must  here  it  is  no 

be  adverted  to,  which  obtains  between  civil  and  crimi-  answer  in 

nal  proceedings  for  the  consequences  of   negligence,  criminal 

t proceedings 

(m)  8  &  9  Vict.  c.  16. 

(o)  18  &  19  Vict.  c.  122,  s.  48. 

(p)  See  the  Coal  Act  (London),  1  &  2  Vict.  c.  ci.,  s.  3  ;  14  & 
15  Vict.  c.  clxvi. ,  s.  22 ;  the  Harbours,  Docks,  and  Piers  Clauses 
Act,  1847,  10  &  11  Vict.  c.  27,  s.  74  (see  2'he  Biver  Wear  Commis- 
sioners V.  Adamson,  46  L.  J.,  C.  L.  83  ;  L.  E.,  2  App.  Cas.  743, 
overruling  Dewms  v.  Tovell,  42  L.  J.,  M.  C.  33;  L.  E.,  8  Q.  B. 
10) ;  the  Gunpowder  Act,  23  &  24  Vict.  c.  139,  ss.  15,  16  ;  the 
Lunacy  Act,  1862,  25  &  26  Vict.  c.  Ill,  s.  39;  the  Telegraph 
Act  1863,  26  &  27  Vict.  c.  112,  ss.  41,  45  ;  the  Alkali  Act,  1863, 
26  &  27  Vict.  c.  124,  s.  5  ;  the  Coal  Mines  Eegulation  Act,  1872, 
35  &36  Vict.  c.  76,  s.  51,  suh-s.  31,  post,  Appendix ;  the  Metalli- 
ferous Mines  Eegulation  Act,  1872,  35  &  3T  Vict.  c.  77,  s.  23, 
post,  Appendix ;  the  Act  as  to  Threshing  Machines,  41  &  42  Vict, 
c.  12,  s.  1 ;  the  Factory  and  Workshop  Act,  1878,  42  Vict.  c.  16, 
ss.  5,  87. 
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that  person 
injured  or 
others  con- 
tributed to 
his  injury. 


All  wrong- 
doers are 
principals. 
Sanda  v. 
Child. 


Servant 
liable  for 
misfeasance, 
though  in 
obedience  to 
his  master's 
oMer's ; 


In  civil  proceedings,  as  we  have  seen,  no  person  can  re- 
cover damages  against  a  master  for  the  negligence  of 
his  servant  if  he  has  by  his  own  negligence  contributed 
[*415]  to  or  caused  *the  injury  complained  of.  But  in 
criminal  proceedings  the  converse  of  that  proposition 
is  true  :  and  it  is  no  answer  to  a  criminal  charge,  as  of 
manslaughter,  that  the  deceased  by  his  own  negligence 
or  improper  conduct,  or  by  being  deaf  or  drunk,  con- 
tributed to  his  own  death  (g).  So  highly  does  the  law 
value  human  life,  that  every  person  who  has  contributed 
to  destroy  it  is  responsible  ;  and  it  does  not  diminish 
that  responsibilitv  that  others  also  have  been  guilty  of 
negligence  (f). 

In  Cases  or  Toet — Civilitee. 

It  is  a  general  rule  in  cases  of  tort,  that  all  persons 
concerned  in  the  wrong  are  liable  to  be  charged  as 
principals.  It  was  said  in  Sands  v.  Child  (s)  "  that  the 
warrant  of  no  man,  not  even  of  the  king  himself,  can 
excuse  the  doing  of  an  illegal  act;  for  although  the 
commanders  are  trespassers,  so  are  also  the  persons 
who  did  the  fact."  A  servant,  therefore,  can  in  no  ease 
excuse  himself  from  liability  to  an  action  founded  upon 
a  misfeasance  or  positive  wrong  done  to  another  person, 
upon  the  ground  that  he  acted  merely  in  obedience  to 
his   master's   orders  or   for   his   master's   benefit  (t). 

(q)  B.  Y.  Swindall,  2  C.  &  K.  230. 

(r)  Ibid. ;  and  see  B.  v.  Haines,  2  C.  &  K.  368.  But  see  what 
Willes,  J.,  said  in  B.  v.  Birclmll,  4  F.  &  F.  1087. 

(s)  3  Lev.  352.  See  Bennett  v.  Bayes,  29  L.  J.,  Exc.  224.  But 
see  Buron  v.  Denman  2  Exc.  167,  where  the  captain  of  a  man-of- 
war,  having  committed  an  act  of  trespass,  which  was  afterwards 
adopted  and  ratified  by  the  Crown,  was  held  not  liable  to  be 
sued  by  the  party  injured,  who  had  his  remedy  against  the 
Cro-^vn  only  (such  as  it  was).  See  Tohin  v.  Beg.,  33  L.  J.,  C.  P. 
199 :  16  C.  B.,  N.  S.  310 ;  Feather  v.  Beg.,  35  L.  J.,  Q.  B.  200. 

(<)  In  Pearson  v.  Graham,  6  A.  &  E.  902,  Lord  Denman,  C.  J., 
said,  "It  might  be  very  doubtful  whether  a  servant  delivering 
goods  by  his  master's  order  could  be  said  to  have  converted  those 
goods  as  against  the  assignees  of  his  master.  Coles  v.  Wright,  4 
Taunt.  198,  rather  seems  to  show  that  he  could  not."  The  case 
of  Coles  V.  Wright,  however,  seems  to  belong  to  a  different  class 
of  cases,  ante,  p.  395.  It  was  an  action  for  money  had  and  re- 
ceived, and  the  defendant  was  held  not  liable,  as  he  had  paid  the 
money  over  to  his  master.  And  in  Pearson  v.  Oraham,  the  de- 
fendant, who  had  received  no  express  orders  as  to  the  goods  in 
question,  but  took  upon  himself,  under  a  general  authority,  to 
sell  and  deliver  them  at  a  time  when,  as  it  afterwards  turned 
out,  his  master  had  committed  an  act  of  bankruptcy,  was  held 
liable  to  an  action  of  trover,  at  the  suit  of  the  master's  assignees. 
Any  distinction  between  the  effect  of  a  special  and  a  general  au- 
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But  for  mere  nonfeasance  or  omission  *of  duty,  [*416]  but  not  for 
a  servant  is  not  liable  to  answer  in  a  civil  action  at  the  mere  non- 
suit of  third  persons,  but  only  to  his  own  master  (m),  feasance, 
who,  in  accordance  with  the  maxim  already  alluded  to, 
^^  Respondeat  superior,"  is  liable  to  answer  for  his  ser- 
vant's neglect  (x).     This  distinction  between  misfeas- 
ance and  nonieasance  was  thus  stated  by  Lord  Holt,  in 
his  celebrated  judgment  in  Lane  v.  Cotton  (y):  j^g^^  ^, 

"  It  was  objected  at  the  bar  that  they  have  this  rem-  CoUcm. 
edy  against  Breese  (the  servant).  I  agree  if  they 
could  prove  that  he  took  out  the  bills  they  might  sue 
him  for  it:  so  they  might  anybody  else  on  whom  they 
could  fix  that  fact;  but  for  a  neglect  in  him  they  can 
have  no  remedy  against  him,  for  they  must  consider 
him  only  as  a  servant,  and  then  his  neglect  is  only 
chargeable  on  his  master  or  principal;  for  a  servant  or 
deputy  quatenus  such  cannot  be  charged  for  neglect, 
but  the  principal  only  shall  be  charged  for  it;  but  for 
a  misfeasance  an  action  will  lie  against  a  servant  or 
deputy,  but  not  quatenus  a  deputy  or  servant,  but  as  a 
vsTongdoer." 

Upon  the  principle  that  a  servant  is  liable  for  a  mis-  Perkins  v. 
feasance,  the  defendant  was  held  liable  in  Perkins  v.  Smith. 

thority  from  the  master  to  the  seryant,  upon  the  liahility  of  the 
servant,  would  seem  to  be  opposed  to  the  cases  of  Perkins  v. 
Smith  and  Stephens  v.  Elwall,  afterwards  cited  in  the  text,  and 
which  cases  were  not  cited  in  Pearson  v.  Graham,. 

(u)   Gidlcy  V.  Lord  Palmersfon,  3  Brod.  &  B.  275,  285. 

(x)  So  the  servant  of  a  carrier  is  not  generally  responsible  for 
the  loss  of  a  parcel  to  the  owner,  who  should  look  to  the  master, 
Williams  v.  Craiistoun,  2  Stark.  82 ;  Cavanagh  v.  Such,  1  Price. 
328,  as  the  duty  (the  hreach  of  which  gives  the  right  of  action) 
is  towards  the  master.  See  Marshall  v.  The  York,  Newcastle,  and 
Berwick  Eailwaij  Co.,  21  L.  J.,  C.  P..34;  11  C.  B.  655;  where  it 
was  held  that  a  servant  might  maintain  an  action  againut  carriers 
for  loss  of  his  luggage,  although  his  master  paid  the  fare.  See 
also  Collett  v.  North  Western  Railway  Co.,  16  Q.  B.  984  ;  Longmeid 
V.  Solloway,  6  Exc.  767;  Daly  ell  v.  Tyrer,  28  L.  J.,  Q.  B.  52. 
In  Alton  V.  Midland  Railway  Co.,  34  L.  J.,  C.  P.  292;  19  C.  B., 
N.  S.  213,  it  was  held  that  a  master  could  not  sue  the  company 
for  loss  of  services  of  his  servant  injured  by  the  company  where 
the  servant  entered  into  the  contract  of  carriage  with  the  com- 
pany. Though  it  would  seem  that  he  might  maintain  such  an 
action  against  another  company  who  had  injured  his  servant, 
Berringer  v.  Great  Eastern  Railway  Co.,  48  L.  J.,  C.  L.  400;  and 
it  has  been  held  that  a  carrier's  servant  might  sue  a  person  who 
sent  a  dangerous  article,  nitric  acid,  to  be  carried,  not  properly 
labelled,  which  burst  and  injured  the  plaintiff.  Farrant  v. 
Barnes,  31  L.  J.,  C.  P.  137.'  In  such  a  case,  if  the  servant  dies, 
actio  personalis  moritur  cum  persond.  Pulling  v.  Great  Eastern 
Railway  Co.,  51  L.  J.,  C.  L.  453. 

(j/)  12  Mod.  488. 
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[*417]  Smith  (z),  *whioh  may  be  regarded  as  a  leading 
case  upon  this  subject.  In  that  case  the  facts  were 
shortly  these:— The  plaintifP  was  assignee  of  a  bank- 
rupt, and  the  defendant  servant  and  riding  clerk  to  a 
creditor  of  the  bankrupt;  the  defendant  went  to  the 
bankrupt's  shop  to  try  and  get  his  master's  money  and 
found  it  shut  up,  but  the  bankrupt  delivered  to  the  de- 
fendant certain  goods,  for  which  the  defendant  gave  a 
receipt  in  his  master's  name,  and  then  sold  the  goods 
for  his  master's  use;  upon  which  the  bankrupt's 
assignee  brought  an  action  of  trover  against  the  ser- 
vant. It  was  objected  that  the  action  was  improperly 
brought  against  the  servant,  who  acted  wholly  in  this 
matter  for  his  master,  and  that  the  conversion,  which  is 
the  gist  of  the  action  of  trover,  was  found  to  be  to  the 
use  of  the  master.  But  after  two  arguments  at  the 
bar,  the  Court  gave  judgment  to  the  plaintiff,  Lee,  C. 
J.,  saying,— 

"  The  point  is  whether  the  defendant  is  not  a  tort- 
feasor, for,  if  he  is  so,  no  authority  that  he  can  derive 
from  his  master  can  excuse  him  from  being  liable  in 
this  action.  The  act  of  selling  the  goods  is  the  con- 
version, and  whether  to  the  use  of  himself  or  another, 
it  makes  no  difference.  I  am  very  well  satisfied  that 
this  servant  has  done  wrong,  and  that  no  authority  that 
could  be  derived  from  his  master,  before  or  after  the 
fact,  can  excuse  him." 

The  rule  thus  laid  down  was  again  acted  on  in  Ste- 
phens y.  ElwaU  (a),  which  was  also  an  action  of  trover 
by  the  assignees  of  a  bankrupt  for  goods  which  the 
bankrupt  had  sold  after  his  bankruptcy  to  D.,  to  be 
paid  for  by  bills  on  H.,  for  whom  the  goods  were 
bought.  H.  was  in  America,  and  the  defendant  was 
his  clerk  ;  the  goods  were  delivered  to  the  defendant, 
who  sent  them  to  H.  in  America.  At  the  trial  it  was 
contended,  on  the  authority  of  Perkins  v.  Smith,  that  the 
defendant  was  liable,  although  he  merely  acted  as  clerk 


(2)  1  Wils.  328  ;  see  Simonds  v.  Atkinson,  1  H.  &  N.  146 ;  and 
see  Michael  v.  Alestree,  3  Lev.  172,  ante,  p.  323,  where  the  action 
(for  negligent  driving)  -was  brought  against  both  master  and 
servant. 

(a)  4  M.  &  S.  259;  see  Greenway  v.  Fislier,  1  C.  &  P.  190.  In 
Dixon  V.  Birch,  42  L.  J.,  Exc.  135,  it  was  held  that  the  salaried 
manager  of  an  hotel  belonging  to  a  company  was  not  an  inn- 
keeper liable  for  loss  of  goods,  although  the  licence  (under  9  Geo. 
4,  c.  61)  was  granted  to  him  personally.  In  Mill  v.  Hawker,  43 
L.  J.,  Exc.  129;  44  L.  J.,  Exc.  49,  it  was  held  that  a  district 
surveyor  was  liable  to  an  action  for  committing  a  trespass  by 
order  of  the  Highway  Board. 
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to  H. ;  the  judge,  however,  thought  *otherwise,  [*418]  Stephens  v. 
and  so  directed  the  jury,  who  found  a  verdict  for  the  Elwall. 
defendant.     Bat  in  the  following  term  a  new  trial  was 
granted,  Lord  Ellenborough,  C.  J.,  saying: — 

"  The  only  question  is,  whether  this  is  a  conversion 
in  the  clerk,  which  undoubtedly  was  so  in  the  master. 
The  clerk  acted  under  an  unavoidable  ignorance  and 
for  his  master's  benefit  when  he  sent  the  goods  to  his 
master;  but  nevertheless  his  acts  may  amount  to  a  con- 
version, for  a  person  is  guilty  of  a  conversion  who  in- 
termeddles with  any  property  and  disposes  of  it,  and  it 
is  no  answer  that  he  acted  under  authority  from  another 
who  had  himself  no  authority  to  dispose  of  it.  And 
the  court  is  governed  by  the  principle  of  law  and  not 
by  the  hardship  of  any  particular  case.  For  what  can 
be  more  hard  than  the  common  case  in  trespass  where 
a  servant  has  done  some  act  in  assertion  of  his  master's 
right,  that  he  shall  be  liable,  not  only  jointly  with  his 
master,  but,  if  his  master  cannot  satisfy  it,  for  every 
penny  of  the  whole  damage  ;  and  his  person  also  shall 
be  liable  for  it;  and  what  is  still  more,  that  he  shall 
not  recover  contribution"  (&). 

Similar  principles  were  again  enforced  in  Granch  v.  c^aracA  v 
White  (c).  That  was  an  action  of  trover  for  a  bill  of  wute. 
exchange  which  had  been  entrusted  by  the  plaintiff  to 
one  Roberts  to  get  discounted.  Roberts  owed  the  de- 
fendant's mother,  who  was  a  coal  merchant,  and  whose 
clerk  the  defendant  was,  a  large  sum  for  coals,  and  in- 
stead of  getting  the  bill  discounted,  Roberts  endorsed 
it  and  placed  it  in  the  hands  of  the  defendant,  who 
carried  it  to  the  credit  of  Roberts's  account  with  his,  the 
defendant's,  mother.  The  defendant,  when  apprised 
of  Roberts's  fraud,  refused  to  deliver  up  the  bill;  but  it 
was  held  that  by  so  doing  he  rendered  himself  liable  to 
the  action  of  trover  which  was  brought  against  him,  al- 
though it  was  contended  on  his  behalf  that  the  action 
should  have  been  brought  against  his  mother;  Tindal, 
C.  J.,  saying  that  any  justification  of  the  defendant's 
conduct,  as  the  agent  of  his  mother,  fell  to  the  ground 
on  the  authority  of  Perkins  v.  Smith  and  Stephens  v. 
Elwall. 

ih)  See,  as  to  this  point,  Merryweatlier  v.  Nixan,  8  T.  E.  186;  2 
Smith's  L.  C.  481,  where  the  subsequent  cases  will  be  found  col- 
lected. See  also  Farebrother  v.  Analey,  1  Camp.  343;  Adamaon  v. 
Jervis,  4  Bing.  66.  As  to  [whether  the  Court  would  interfere  to 
protect  the  servant,  see  Gregory  v.  Slowman,  1  E.  &  B.  360. 

(c)  1  Bing.  N.  C.  414;  and  see  Dames  v.  Vernon,  6  Q.  B.  443. 
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Powell  V.  [*419]  *And  again,  in  Powell  v.  Hoyland  {d) ;  where 
Soyland.  the  defendant,  acting  on  behalf  of  Y.  &  Co.,  obtained 
from  the  plaintiff  certain  bills  of  exchange  under  cir- 
cumstances which  did  not  entitle  Y.  &  Co.  to  them. 
These  circumstances  were  unknown  to  the  defendant  at 
the  time  he  obtained  the  bills  from  the  plaintiff,  but  he 
was  afterwards,  and  before  he  had  delivered  the  bills  to 
Y.  &  Co.,  informed  of  the  facts,  and  told  that  his  em- 
ployers had  no  right  to  the  bills.  In  spite  of  this  in- 
formation he  refused  to  give  the  bills  to  the  plaintiff, 
and  delivered  them  to  his  employers;  and  it  was  h^ld 
that  by  so  doing  he  became  liable  to  an  action  of  trover; 
Lord  Wensleydale  observing,  "there  is  no  doubt  that, 
though  the  defendant  did  not  receive  the  bills  for  him- 
self but  as  the  agent  of  Y.  &  Co.,  he  may  be  liable  in 
an  action  of  trover,  if  the  facts  show  a  conversion  by 
him;"  which  they  were  held  to  do. 

Where,  however,  a  servant  merely  refuses  to  deliver 
goods  received  from  his  master  to  any  other  person, 
without  his  master's  orders,  such  refusal  has  been  held 
not  to  amount  to  a  conversion  by  the  servant,  and. he 
has  accordingly  been  held  not  liable  to  an  action  of 
trover  (e). 

Upon  this  distinction  depends  the  old  case  of  Mires 
V.  Solebay  (/).  There  the  defendant,  by  command  of 
his  master,  drove  some  sheep,  which  the  plaintiff 
claimed  to  have  purchased,  on  to  his  master's  land, 
and  then  refused  to  deliver  them  to  the  plaintiff:  he 
was  held  not  liable  in  trover  for  so  doing;  "  for  it  being 
in  obedience  to  his  master's  command,  though  he  had 
no  title,  yet  he  shall  be  excused." 
Alexander  v.  ^°  where  (g)  the  defendant,  who  was  servant  to  an 
Sowthey.  [*420]  *insurance  company,  had  in  his  custody  in  a 

warehouse,  of  which  he  kept  the  key,  certain  goods  be- 
longing to  the  plaintiff,  saved  from  a  fire  at  the  plain- 
tiff's house,  and  which  had  been  carried  to  the  ware- 
house by  the  servants  of  the  company,  and,  upon  the 
plaintiff  demanding  the  goods,  said  he  could  not  de- 


Servant  not 
liable  with- 
out proof  of 
actual  con- 
version by 
him. 

Mires  v. 
Solebay. 


(d)  6  Exc.  67. 

(e)  If  he  refuses  to  give  up  goods  to  the  rightful  owner,  and 
rely  on  his  master's  title  he  may  be  liable  in  trover  ;  aliter,  if  he 
merely  give  a  qualified  refusal  ahd  refer  to  his  master,  Lee  v. 
EoMnson,  25  L.  J.,  C.  P.  249  ;  Lee  v.  Bayes,  18  C.  B.  599,  607. 

(f)  2  Mod.  242. 

(g)  Alexander  v.  Soufhey.  5  B.  &  Aid.  247  ;  and  see  ChrylU  v. 
Oavies,  2  B.  &  Aid.  514.  In  Day  v.  Bream,  2  M.  &  Rob.  54,  a 
porter  who,  in  the  course  of  his  business,  delivered  parcels  con- 
taining libellous  publications,  was  held  not  liable  to  an  action 
for  libel,  as  he  was  ignorant  of  the  contents  of  the  parcel. 
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liver  them  without  an  order  from,  the  company,  he  was 
held  not  liable  to  an  action  of  trover,  as  the  refusal  to 
deliver  the  goods  without  an  order  from  his  master  did 
not  amount  to  a  conversion  of  the  goods. 

"If,"  said  Holroyd,  J.,  "we  were  to  hold  this  refusal 
to  be  a  .conversion,  it  would  go  this  length,  that  if  a 
person  were  to  call  at  a  gentleman's  house  and  to  ask 
his  servant  to  deliver  goods  to  him,  and  the  servant 
were  to  refuse  to  do  so  unless  a  previous  application 
was  made  to  his  master,  it  would  amount  to  a  conver- 
sion on  the  part  of  the  servant.  Tn  this  case  the 
goods  came  into  the  defendant's  possession  lawfully, 
and  the  refusal  is  only  till  an  order  is  obtained  from 
the  defendant's  employers.  In  Perkins  v.  Smith  the 
defendant  received  the  goods  wrongfully  at  first,  and 
the  conversion  was  by  an  actual  sale  of  them.  Now  it 
is  clear  that  the  authority  of  the  master  would  not 
amount  to  a  defence  of  that  which  was  altogether  a 
tortious  act  of  the  servant.  The  case  of  Mires  v.  Sole- 
hay  is  an  authority  in  point." 

But  a  warehouseman  (h)  who  refused  to  deliver  Wilson  v. 
goods  out  of  his  warehouse  to  the  rightful  owner,  Anderton. 
without  the  direction  of  the  person  from  whom  he 
(the  warehouseman)  received  them,  was  held  liable  to 
an  action  of  trover  at  the  suit  of  the  rightful  owner, 
as  such  refusal  was  considered  to  be  sufficient  evidence 
of  conversion.  In  that  case,  however,  the  defendant 
was  a  warehouseman,  and  it  was  considered  that  the 
defendant  had  by  his  conduct  identified  himself  with 
the  person  from  whom  he  received  the  goods;  whereas, 
in  Alexander  v.  Southey,  the  defendant  was  merely  a 
servant,  and  referred  the  parties  to  his  master  (i). 

Where  a  servant  of  the  law  refused  to  give  up  goods  Verrall  v. 
which  had  been  attached  by  legal  process,  saying  that  BoUnsm. 
they  were  in  the  custody  of  the  law,  his  doing  so  was 
held  not  to  amount  to  a  conversion  so  as  to  render  him 
liable  to  an  *action  at  the  suit  of  the  owner  of  [*421] 
the  goods  (fc)..  There,  however,  the  defendant  re- 
mained passive;  had  he  taken  upon  himself  to  decide, 
he  might  perhaps  have  rendered  himself  liable  (I). 

We  have  already  seen  that  if  a  servant  is  guilty  of  a 
fraud  in  transacting  his  master's  business,  the  master 
may  be  liable  to  an  action  at  the  suit  of  the  party  de- 

(A)   Wilson  V.  Anderton,  1  B.  &  Ad.  450. 
h)  See  Catterall  v.  Kenyon,  3  Q.  B.  310. 
(k)   Verrall  v.  RoUnson,  2  C,  M.  &  E.  495. 
(Z)  Catterall  v.  Kenyon,  3  Q.  B.  310. 
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transacting 
his  master's 
business. 


VuUcn  V. 
Thompson. 


Public  offi- 
cers in  sub- 
ordinate 
capacity 
personally 
liable  for 
misfeasance. 


frauded  {m).  And  it  would  seem  to  be  the  better  opin- 
ion that  the  servant  also  is  liable,  if  he  knowingly  com- 
mit a  fraud  in  his  master's  business,  to  answer  for  it  to 
the  party  injured,  and  cannot  shelter  himself  under  his 
master's  responsibility,  although  authorized  by  his  mas- 
ter to  commit  the  fraud;  for,  as  observed  by  Mr.. Justice 
Story  (n),  it  is  an  illegal  act  and  contrary  , to  sound 
morals.  It  is,  indeed,  laid  down  in  Eolle's  Abridgment 
(o),  that  if  the  servant  of  a  taverner  sell  bad  wine  know- 
ingly, no  action  lies  against  him,  for  he  only  did  it  as 
servant.  But  that  position  has  been  frequently  doubted 
by  text  writers  {p),  and  would  seem  to  be  contrary  to 
the  principle  of  the  cases  before  referred  to,  in  which 
the  command  of  the  master  has  been  held  no  justifica- 
tion of  a  misfeasance  on  the  part  of  the  servant. 

Upon  this  principle  the  manager  and  secretary  of  a 
joint  stock  company,  who  had  furnished  detailed  state- 
ments and  were  cognizant  of  a  fraudulent  report  issued 
and  signed  by  directors  only,  were  held  liable  to  third 
persons  who  on  the  faith  of  such  report  had  become 
shareholders  in  the  company  (g). 

[*422]  *We  have  also,  whilst  treating  of  the  liability  of 
a  master  for  the  tortious  acts  of  his  servants,  seen  that 
an  exception  to  his  general  liability  in  such  cases  is  es- 
tablished in  the  case  of  public  of&cers  in  a  superior  ca- 
pacity who  are  not  in  general  responsible  for  the  tor- 
tious acts  of  their  subordinate  officers.  It  by  no  means 
follows,  however,  that  such  subordinate  officers  are  not 
themselves  responsible  for  their  own  misdeeds.  On  the 
contrary,  the  exemption  of  their  superior  officer^  from 
liability  to  answer  for  their  misfeasances,  would  seem 
to  offer  an  6  fortiori  reason  for  holding  them  responsible 
for  their  own  acts,  otherwise  wrongs  committed  by  them 
might  go  altogether  unredressed,  since,   upon  public 


(m)  Ante,  p.  338.  See  also  Bedford  v.  Bagshaw,  29  L.  J.,  Exc. 
59,  et  COS.  ib.  sit.  Swift  v.  Winterbotham,  Swift  v.  Jewsbury,  ante, 
p.  272. 

(a)  Story  on  Ag.  310. 

(o)  1  EoU.  Abr.  95 ;  see  Com.  Dig.  Action  upon  the  case  for  a 
Deceit,  B. 

(p)  See  Mr.  Justice  Coleridge's  edit,  of  Blackst.  Comm.  vol.  i. 
431,  note  11 ;  Story  on  Ag.  310,  note  1 ;  Smith's  Merc.  Law,  155, 
note  (k) ;  Paley  on  Ag.  399,  note. 

(})  Culleny.  Thompson,  9  Jur.,  N.  S.  85;  6  L.  T.,  N.  S.  870. 
As  to  the  criminal  liability  of  such  manager,  see  ante,  p.  412. 
Where  a  servant  took  an  agreement  for  a  lease  as  agent  for  his 
master,  but  afterwards  denied  his  agency,  and  claimed  it  for  him- 
self, Wood,  V.-C,  held  him  to  be  a  trustee  for  his  master,  and 
decreed  costs  against  him  on  the  higher  scale.  Earl  Stamford  v. 
Dawson,  15  Weekly  Eep.  896. 
(438) 


IN  CASES  OF  TORT CIVILITEE.  377 

grounds,  Government  are  not  generally  responsible  for 
the  misfeasances  of  their  officers  (r). 

Accordingly,  in  the  cases  before  referred  to,  of  actions  Deputy  post- 
against  the  postmaster-general  for  the  loss  of  letters,  we  master. 
find  it  admitted  on  all  hands  that  the  servant,  through 
whose  negligence  the  letters  were  lost,  would  have  been 
liable  to  actions  at  the  suit  of  the  parties  injured,  and  the 
only  question  made  was,  as  to  the  liability  of  the  master. 

"  As  to  an  action  on  the  case  lying  against  the  party 
really  offending,"  said  Lord  Mansfield  (s),  "there  can  be 
no  doubt  of  it;  for  whoever  does  an  act  by  which  another 
person  receives  an  injury,  is  liable  in  an  action  for  the 
injury  sustained.  If  the  man  who  receives  a  penny  to 
carry  the  letters  to  the  post-ofiiee  loses  any  of  them,  he 
is  answerable,  so  is  the  sorter  in  the  business  of  his  de- 
partment, so  is  the  postmaster  for  any  fault  of  his  own." 

*Upon  this  principle,  in  several  cases,  the  [*423] 
deputy  postmaster  has  been  held  liable  to  an  action  for 
the  non-delivery  of  letters  which  it  was  his  duty  to 
have  delivered,  as  well  as  the  penalty  for  detaining  let- 
ters imposed  by  statute  (i). 

There  is  also  a  large  class  of  cases,  which  may  be  con-  Ministerial 
veniently  noticed  in  this  place,  in  which  public  officers  in  publicofficers 
a  merely  ministerial  capacity  (u)  have  been  held  liable  to  liable  for 
answer  in  an  action  at  the  suit  of  the  party  injured  for  negligence, 
negligence  in  the  performance  of  the  duties  cast  upon 
them.     Thus,  for  instance,  a  sheriff,  whose  duty  in  many  sheriff- 
cases,  such  as  the  receipt,  execution  and  return  of  writs, 
is  that  of  a  merely  ministerial  officer  is  liable  to  be  sued 
by  the  party  aggrieved  for  any  act  of  irregularity,  mis- 
feasance or  nonfeasance  in  executing  writs  (x). 

(r)  It  has,  however,  been  held  that  the  captain  of  a  man-of- 
war,  who  had  committed  an  act  of  trespass  in  the  public  service, 
which  was  subsequently  ratified  by  the  ministers  of  state,  was  not 
liable  to  an  action  at  the  suit  of  the  party  injured,  who  had  his 
remedy,  such  as  it  was,  against  the  Crown  only,  Suron  v.  Den- 
man,  2  Exc.  167,  ante,  p.  415,  note  (s).  In  Bradlaugh  v.  Gosselt, 
53  L.  J.,  C.  L.  209  ;  12  Q.  B.  Div.  271,  it  was  held  that  no  action 
will  lie  against  an  officer  of  the  House  of  Commons  for  acts  done 
under  an  order  of  the  House  with  the  execution  of  which  he  is 
charged  by  a  resolution  of  the  House,  although  such  resolution 
may  forbid  a  member  of  the  House  to  do  that  which  by  the  law 
of  the  land  he  has  a  right  to  do. 

(s)  In  Whitfield  v.  Lord  Le  Despenser,  Cowp.  765. 

(t)  Stock  V.  Harris,  5  Burr.  2709;  Barnes  v.  Foley,  ib.  2711; 
Bowningy.  GoodcMld,  ib.  2715;  3  Wills.  443;  2  W.  Bl.  906;  see 
Couch  V.  Steel,  23  L.  J.,  Q.  B.  126. 

(k)  But  no  action  lies  against  persons  acting  in  a  judicial  capa- 
city, Qroenvelt  v.  Burwell,  1  Lord  Eaym.  454;  see  Miller  v.  Seare, 
2  W.  Bl.  1145;  Boawell  v.  Impey,  1  B.  &  C.  163. 

(x)  Bac.  Abr.  Sheriff,  M. ;  Watson's  Sheriff,  117. 
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but  not  But  an  action  by  the  party  grieved  does  not  gener 

under-  ally  lie   {y)  against  an  under-sheriff  for  a  breach  of 

sheriff.  ^j^^-y.  jjj  ^j^q  office  of  sheriff;  the  action  must  be  brought 

against  the  high-sheriff  as  for  an  act  done  by  him  {z), 
and  if  it  proceeds  from  the  default  of  the  under-sheriff 
or  bailiff,  that  is  a  matter  to  be  settled  between  them 
and  the  high- sheriff  (a). 
Returning  A  returning  officer  at  an  election  of  members  of  par- 

ofificer.  liament,  was  held  by  the  House  of  Lords,  in  the  great 

case  of  Ashby  v.  White,  to  be  liable  to  an  action  for 
maliciously  refusiag  to  receive  the  vote  of  a  person  en- 
titled to  vote  (6). 
Overseer.         [*424]     *And  the  case  of  Perring  v.  Harris  (c),  which 
was  an  action  against  an  overseer  of  the  poor,  for  mali- 
ciously omitting  to  insert  the  plaintiff's  name  in  the 
poor-rate,  whereby  she  was  prevented  from  obtaining  a 
licence  to  sell  beer,  was  one  of  a  similar  nature. 
Lottery  com-      So  lottery  commissioners  have  been  held  liable  to  an 
missioners.      actjon  for  not  adjudging  a  prize  to  the  holder  of  a 

ticket  entitled  to  receive  it  (d). 
Collector  of         And  so  a  collector  of  customs,  appointed  by  the  com- 
customs.         missioners  under  the  statute  3  &  4  Will.  4,  c.  51,  was 
held  liable  (e)  to  an  action  at  the  suit  of  the  party 
grieved,  for  nonfeasance  in  the  exercise  of  his  office, 
viz.,  for   refusing  to  sign  a  bill  of  entry  of    certain 
goods  without  payment  of  an  excessive  duty.     In  giv- 
ing judgment  in  that  case  Lord  Denman,  C.  J.,  said, — 
"  The  defendant  is  a  public  ministerial  officer,  and 
being  so  is  responsible  for  neglect  of  his  duty  to  any 

{y)  In  certain  cases  it  does  by  Act  of  Parliament,  see  Cowp. 
405.  And  in  Ireland  all  actions  may,  by  57  Geo.  3,  c.  68,  s.  3, 
be  brought  against  the  under-sheriff,  unless  for  the  immediate 
act  of  the  sheriff. 

[z]  For  the  under-sheriff  ought  to  act  in  the  name  of  the  high- 
sheriff,  see  Wats.  Sheriff,  37;  and  Stroud  v.  WatU,  2  C.  li.  92ij;  3 
D.  &  L.  799;  II.  v.  Schlessinger,  10  Q.  B.  670. 

{a)  Cameron  v.  Beynolds,  Cowp.  403. 
'  (i)  2  Lord  Raym.  938;  1  Salk.  19;  6  Mod.  45;  1  Smith's  L.  C. 
227;  and  see  Ciillen  v.  Morris,  2  Stark.  577;  Pryce  v.  Belcher,  3  C. 
B.  58;  4  D.  &  L.  238,  which  were  similar  actions,  and  from 
which  it  would  seem  that  malice  is  a  necessary  ingredient  in  such 
action,  as  the  returning  ofiicer  is  partly  a  judicial  and  partly  a 
ministerial  officer,  though  it  was  formerly  thought  otherwise,  see 
per  Holroyd,  J.,  in  Domett  v.  Impey,  1  B.  &  C.  165.  But  see 
Pickering  v.  James,  42  L.  J.,  C.  P.  217. 

(c)  2  M.  &  Eob.  5. 

id)  Schinotii  v.  Bumsted,  3  T.  R.  646. 

(e)  Barry  v.  Arnaud,  10  A.  &  E.  646.  And  see  Barrow  v.  Ar- 
naud,  8  Q.  B.  595,  where  it  was  not  even  suggested  that  the  de- 
fendant was  not  liable  to  be  sued,  if  the  duty  claimed  in  that 
case  was  excessive. 
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individual    who    sustains    damage   by    such    neglect. 
Schinotti  v.  Bumsted  ( /  )  is  a  strong  authority  to  this 
effect;  the  facts  in  that  case  respecting  the  commis- 
sioners of  the  lottery  tending  much  more  to  raise  a 
doubt  whether  the  defendants  had  not  a  judicial  dis- 
cretion entrusted  to  them;  and  in  Lacon  v.  Hooper  (g), 
which  was  an  action  against  the  Commissioners  of  Cus-  Commis- 
toms  for  not  making  a  certain  order  for  the  payment  sioners  of 
of  money  to  which  the  plaintiffs  claimed  to  be  entitled  C'^stoms. 
under  an  act  for  the  encouragement  of  the  South  Sea 
whale  fishery,  it  was  not  questioned  but  that  even  they 
would  be  liable  to  the  action  if  the  neglect  of  duty  were 
made  out." 

Where  an  act  of  parliament  provided  that  no  matter  ^^ard  v.  Lee. 
or  thing  done,  or  contract  entered  into  by  the  Commis- 
sioners of  Sewers,  or  by  any  clerk,  surveyor  or  other 
officer  or  person  acting  under  their  direction,  should,  if 
the  matter  *or  thing  were  done  or  the  contract  [*425] 
were  entered  into  bond  fide  for  the  purpose  of  executing 
the  act,  subject  them  personally  to  any  action  or  liabil- 
ity whatever,  and  any  expense  incurred  by  them  was 
to  be  borne  and  paid  out  of  the  funds  under  the  con  - 
trol  of  the  commissioners ;  it  was  held  that  the  effect  of 
this  was  to  absolve  from  personal  liability  to  an  action 
persons  who  bond  fide  did  some  act  under  the  direction 
of  the  commissioners  which  but  for  that  clause  would 
subject  them  to  an  aotion  (h). 

Where  a  vessel  of  the  royal  navy,  towing  two  trans  HodgUnaon 
ports,  anchored  by  order  of  the  admiral,  and  the  cap-  v.  Femie. 
tain  ordered  the  vessels  in  tow  to  hold  on  by  their 
warps,  and  afterwards  a  breeze  sprung  up  and  one  of 
transports  swinging  to  it  came  into  collision  with  an- 
other transport  in  another  column,  and  the  captain 
stated  in  evidence  that  after  the  order  to  hold  on  by  the 
warps  it  would  have  been  proper  for  the  master  of  the 
transport  to  let  go  his  anchor  if  anything  occurred 
which  would  have  made  it  dangerous  to  his  own  or 
other  ships  if  he  did  not  do  so:  it  was  held  in  an  ac- 
tion against  the  owner  of  the  transport  for  damage 
done  by  the  collision,  that  the  judge  was  right  in  leav- 
ing it  to  the  jury  to  say  whether  the  master  was  not 
guilty  of  negligent  seamanship  in  not  dropping  his  an- 
chor when  the  wind  changed  {i). 


f)  6  T.  E.  646. 

g)  6  T.  R.  224. 

h)   Ward  V.  Lee,  26  L.  J.,  Q.  B.  142. 

i)  Hodgkinaon  v.  Femie,  26  L.  J.,  C.  P.  217. 
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The  Character — Defamation  426    False  and  Forged  Characters 

'      —Statute  32  Geo.  3,  c.  56.    467 


Master  not 
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give  any 
eharacter. 


Carrol  v. 
Bird. 


The  Chabacteb — Defamation. 

"  The  giving  a  character  of  a  servant,"  says  the  learned 
author  of  the  Treatise  on  Slander  (a),  "is  one  of-  the 
most  ordinary  communications  which  a  member  of  soci- 
ety is  called  on  to  make,  but  it  is  a  duty  of  great  import- 
ance  to  the  interest  of  the  public :  and  in  respect  of  that 
duty  a  party  ofiends  grievously  against  the  interests  of 
the  community  in  giving  a  good  character  where  it  is 
not  deserved,  or*  against  justice  and  humanity  in  either 
injuriously  refusing  to  give  a  character,  or  in  design- 
edly misrepresenting  one  to  the  detriment  of  the  indi- 
vidual." ' 

It  is  clear,  however,  that  in  the  absence  of  any  spe- 
cific agreement  to  that  effect,  there  is  no  legal  obliga- 
tion binding  a  person  who  has  retained  another  as  a 
servant  to  give  that  person  any  character  at  all  on  dis- 
missal, and  that  no  action  will  lie  against  him  for  refus- 
ing to  do  so.  Where,  therefore  (b),  an  action  was 
brought  by  a  servant  against- her  master  for  wfiolly  re- 
fusing to  give  her  any  character  whatever,  on  dismissal, 
by  reason  of  which  refusal  one  S.  refused  to  hire  her, 
Lord  Kenyon  said,  the  action  could  not  he  supported; 
that  in  the  case  of  domestic  and  menial  servants  there 
was  no  law  to  compel  the  master  to  give  the  servant 
a  character;  it  might  be  a  duty  which  his  feelings 
[*427J  *might  prompt  him  to  perform,  but  there  was  no 
law  to  enforce  the  doing  of  it. 

And  where  a  master  does  give  a  discharged  servant  a 
character  (c),  what  he  says  or  writes  upon  the  subject  to 

(a)  Starkie  on  Slander,  vol.  i.  293. 

(6)  Carrol  v.  Bird,  3  Esp.  201. 

(c)  "Where  A.,  who  had  been  servant  to  G.,  applied  to  D.  for  a 
situation,  and  D.  agreed  to  take  her,  if,  in  answer  to  a  letter 
written  to  G.,  a  satisfactory  reply  was  received.  D.  wrote  to  6. 
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a  person  bon&  fide  inquiring  is,  in  general,  looked  upon  when  given, 
as  a  privileged  communication  (d),  and  no  action  what-  the  commu- 
ever  can  be  maintained  by  the  servant  (e)  against  him  °i9^tioD  is 
on  account  of  it,  if  done  bonO,  fide,  and  without  any  ^"^^  ^^^'^  ' 
malicious  feeling  on  his  part,  against  his  late  servant. 
It  is  a  mistake  to  suppose  that  the  law  allows  this  priv- 
ilege only  for  the  benefit  of  the  giver  of  the  character. 
It  is  of  importance  to  the  public  that  characters  should 
be   readily   given.     The  servant  who   applies  for  the 
character,  and  tbe  person  who  is  to  take  him,  are  equally 
benefited.     Indeed,  there  is  no  class  to  whom  it  is  of  so 
much  importance  that  characters  should  be  freely  given 
as  honest  servants.     It  is  for  that  object  that  the  com- 
munications are  protected  (/). 

In  order  to  support  any  action  in  respect  of  a  char-  unless  ex- 
acter  given  by  a  master  to  a  servant,  it  must  be  proved  press  malice 
that  the  character  was  false,  and  also  that  it  was  mali-  can  he 
ciously  given.     It  is  not  sufficient  merely  to  prove  that  P™'^^'^- 
the  character  was  false,  if  given  bond,  fide,  for,  as  ob-  ^^^f  false- 
served  by  Lord  Denman  in  Fountain  v.  Boodle  (g),  sufficient, 
even  though  the  statement  should  *be  untrue  in  [*428] 
fact,  the  master  will  be  held  justified  by  the  occasion  in 
making  that  statement,  unless  it  can  be  shown  to  have 
proceeded  from  a  malicious  mind  (h).     If,  however,  the 
party  giving  the  character  knows  what  he  says  to  be 
untrue,  that  may  deprive  him  of  the  protection  which 

for  A.'s  character,  and  G.  answered  the  letter  by  post,  directing 
the  reply  to  D. ;  but  A. ,  wishing  to  intercept  the  letter,  went  to 
the  post-office,  stated  that  she  was  D.'s  servant,  obtained  the  let- 
ter and  then  burnt  it.  It  was  held  by  the  fifteen  judges  that 
this  was  larceny,  R  v.  Jones,  2  Carr.  &  K.  236  ;  1  Den.  C.  C.  188. 

(d)  The  principle  seems  to  be  that  defamatory  words  are  primd 
/aci«  malicious:  some  occasions  rebut  the  presumption  of  malice: 
those  are  called  cases  of  privileged  communication.  If  the  words 
be  more  defamatory  than  the  occasion  require,  that  again  raises 
the  presumption  of  malice.  Per  Erie,  C.  J.,  in  Cooke  v.  Wildes,  5 
E.  &  B.  335. 

(e)  As  to  actions  by  the  receivers  of  false  characters  against  the 
givers,  see  post. 

(/)  Per  Wightman,  J.,  in  Gardner  v.  Slade,  13  Q.  B.  801.  But 
they  are  not  privileged  from  production  under  an  order  for  dis- 
covery, Weib  V.  East,  49  L.  J.,  C.  L.  250;  5  Exc.  Div.  108.  And 
see  Hill  v.  OampheU,  44  L.  J.,  C.  P.  97,  as  to  an  order  to  inspect 
a  letter  written  by  defendant's  wife,  containing  the  libel  com- 
plained of. 

(g)  3  Q.  B.  12,  post,  p.  433 ;  and  see  Harris  v.  Thompson,  13  C. 
B.  333. 

(h)  In  Harris  v.  Thompson,  ubi  supra,  "Williams,  J.,  said,  "Few 
rules  of  law  are  of  greater  practical  importance  than  that  which 
requires  proof  of  express  malice,  where  the  words  are  spoken 
under  circumstances  which  make  the  communication  privileged. ' ' 
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the  law  throws  around  such  communications  when  made 
bond,  fide  (i). 

In  ordinary  cases  of  slander  the  law  implies  such 
malice  as  is  necessary  to  maintain  the  action,  and, 
therefore,  in  such  cases  it  is  sufficient  to  charge  that 
the  defendant  spoke  the  words  complained  of  falsely; 
it  is  not  necessary  to  state  that  they  were  spoken  mali- 
ciously [j).  But  in  actions  for  such  slander  as  is  prima 
facie  excusable  on  account  of  the  cause  of  speaking  or 
writing  it,  as  in  the  case  of  servants'  characters,  con- 
fidential advice  Or  communications  to  persons  who  ask, 
or  have  a  right  to  expect  it,  malice  in  fact  must  be 
proved  by  the  plaintiff  (k). 

[*429]  *Therefore,  where  an  action  (I)  was  brought 
by  a  servant  against  her  former  mistress  for  saying  to 
a  lady  who  came  to  inquire  her  character,  that  "  she 
was  saucy  and  impertinent,  and  often  lay  out  of  her 
own  bed,  but  was  a  clean  girl,  and  could  do  her  work 
well;"  though  the  servant  proved  that  she  was  by  this 
means  prevented  from  getting  a  place,  yet,  per  Lord 
Mansfield,  this  is  not  to  be  considered  as  an  action  in 


(i)  Per  Lord  EUenborougli,  C.  J.,  in  Hodgson  v.  Scarlett,  1  B. 
&  Aid.  240.  The  servant,  if  charged  with  dishonesty  and  mis- 
conduct in  the  defendant's  service,  is  at  liberty  to  prove  his  good 
character  and  conduct  in  former  services,  since  general  character 
is  in  some  respects  in  issue,  King  v.  Waring,  5  Esp.  13.  So  the 
plaintiff  may  prove  by  the  evidence  of  other  servants  in  the  same 
family,  that  whilst  he  remained  in  the  defendant's  service  he 
conducted  himself  well,  and  that  no  complaints  of  the  nature 
ascribed  to  him  by  the  defendant  then  existed,  3  B.  &  P.  589. 
The  tendency  and  bearing  of  this  evidence  is  to  show  that  the 
defendant  knew  that  the  character  which  he  gave  was  false:  the 
plain  reason  for  this  is,  that  the  knowledge  of  misconduct  fre- 
quently rests  with  the  defendant  himself,  and  beingunable  to  prove 
it  by  the  testimony  of  others,  if  the  general  presumption  (of  bona 
fides  on  the  part  of  his  master)  were  to  operate  against  him  he 
would  be  left  vrithout  defence.  To  prevent  such  inconvenience 
the  law  requires  malice  to  be  proved  from  other  sources.  In  case, 
however,  the  plaintiff  should  be  able  expressly  to  prove  that  the 
defendant  was  aware  of  the  falsity,  no  further  proof  of  malice 
would  be  requisite;  nor  indeed  could  stronger  proof  of  it  be  ad- 
duced than  that  the  defendant  had  given  a  character  of  the  plain- 
tiff injurious  to  his  reputation,  with  a  full  knowledge  that  it  was 
tintrue.     2  Stark,  on  Sland.  58. 

(?)  Styles,  392;  Mercer  v.  Sparkes,  Owen,  51 ;  Noy,  35  ;  and  see 
per  Le  Blanc,  J.,  in  B.  v.  Oreevey,  1  M.  &  S.  282 ;  Bowe  v.  Boach, 
1  M.  &  S.  304. 

(fc)  See  per  Bayley,  J.,  in  Bromage  v.  Prosser,  4  B.  &  C.  254, 
256  ;  1  Stark,  on  Slander,  292 ;  Clark  v.  Molyneux,  47  L.  J.,  C.  L. 
230,  where  a  defamatory  communication  made  by  a  clergyman 
to  his  curate  for  the  purpose  of  obtaining  his  advice,  was  held  to 
be  privileged. 

{I)  Edmonson  v.  Stevenson,  Bull,  N.  P.  8. 
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the  common  way  for  defamation  by  words,  but  that  the 
gist  of  it  must  be  malice,  which  is  not  implied  from  the 
occasion  of  speaking,  but  should  be  directly  proved; 
that  it  was  a  confidential  declaration  and  ought  not  to 
have  been  disclosed. ,  But  if  without  ground,  and  purely 
to  defame,  a  false  character  should  be  given,  it  would  be 
a  proper  ground  for  an  action.  The  same  learned  judge, 
on  several  other  occasions,  laid  down  similar  law.  And  Since 
in  all  subsequent  cases  such  has  been  universally  consid-  followed, 
ered  to  be  the  rule  (m) ;  the  struggle  on  the  part  of  the  > 

plaintiff  in  actions  for  defamation  by  a  servant  against 
a  master  being,  generally,  to  show  that  the  words  com- 
plained of  were  uttered  under  such  circumstances  as 
showed  express  malice  on  the  part  of  the  defendant. 

"The  rule,"  said  Lord  Campbell,  C.  J.,  in  Taylor  v.  j^avlor  v. 
Hawkins  (n),  "is,  that  if  the  occasion  is  such  as  will  Hawkins. 
repel  the  presumption  of  malice,  then  it  is  a  privileged 
communication,  and  it  lies  on  the  party  complaining  to 
show  that  malice  existed,  and  if  he  does  not  show  that 
by  evidence,  then  it  is  the  office  of  the  judge  to  say 
that  there  is  no  evidence  to  go  to  the  jury,  and  to  non- 
suit, or  direct  a  verdict  for  the  defendant.  If  that  were 
not  so,  the  question  must  be  left  in  every  case  to  the 
jury,  and  they  might  be  justified  in  finding  a  verdict 
for  the  plaintiff.  So  that,  if  a  man  gives  a  character 
to  a  servant  fairly  and  honestly,  still  it  must  be  left 
to  the  jury  to  say  whether  or  not  there  was  malice; 
and  it  would  be  competent  *to  them  to  find  a  [*480] 
verdict  with  damages  in  a  case  where  nothing  had  been 
done  beyond  fairly  giving  a  character  to  a  servant." 

It  is  not,  however,  sufficient  to  entitle  the  plaintiff'  to  It  is  not 
have  the  question  of  malice  left  to  the  jury,  that  the  sufficient" 
facts  proved  should  be  merely  consistent  with  the  pres-  ^^^^^^^ 
ence  of  malice,  as  well  as  with  its  absence;  for  the  ex-  malice, 
istence  of  malice  is  consistent  with  the  evidence  in  all 
cases,  except  those  in   which  something   inconsistent 
with  malice  is  shown  in  evidence;  so  that  to  say  that 
in  all  cases   where  the  evidence  was  consistent  with 
malice  it  ought  to  be  left  to  the  jury,  would  be,  in 

(m)  See  Hargrave  v.  Le  Breton,  4  Burr.  2425;  Weatherston  v. 
Hawkins,  1  T.  E.  Ill;  Lowry  y.  Aikenhead,  Mich.  T.  8  Geo.  3, 
cited  in  Rogera  v.  Clifton,  3  B.  &  P.  594;  see  jjer  Tindal,  C.  J.,  in 
Hooper  v.  JVuscott,  2  Bing.,  N.  C.  457;  and  Bmith  v.  Thomas,  2 
Bing.,  N.  C.  381.  In  Child  v.  Affleck,  9  B.  &  C.  406,  Parke,  J., 
said,  "The  rule  laid  down  by  Lord  Mansfield  in  Edmonson  v. 
Stevenson,  has  been  followed  ever  since,"  And  see  the  cases 
cited,  1  Wms.  (Saund.)  130. 

(m)  16  Q.  B.  30S;  20  L.  J.,  Q.  B.  313;  and  see  per  Lord  Den- 
man,  C.  J.,  in  Kelly  v.  Partington,  4  B.  &  Ad.  702. 
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effect,  to  say  that  the  jury  might  find  malice  in  any 
case  in  which  it  was  not  disproved,  which  would  be  in- 
consistent with  the  admitted  rule  that  in  cases  of  priv- 
ileged communications  malice  must  be  proved,  and, 
therefore,  its  absence  presumed  till  such  proof  is  given. 
It  is  certainly  not  necessary,  in  order  to  enable  a  plain- 
tiff to  have  the  question  of  malice  submitted  to  the 
jury,  that  the  evidence  should  be  such  as  necessarily 
leads  to  the  conclusion  that  malice  existed,  or  that  it 
should  be  inconsistent  with  the  non-existence  of  malice; 
but  it  is  necessary  that  the  evidence  should  raise  a 
probability  of  malice,  and  bb  more  consistent  with 
its  existence  than  with  its  non-existence  (o). 

Since,  then,  the  liability  of  a  master  to  an  action  for 
defamation,  in  consequence  of  the  character  given  by 
him  to  a  discharged  servant,  so  completely  depends 
upon  the  existence  of  express  malice  on  his  part,  it  will 
be  desirable  to  set  before  the  reader  some  of  the  cases 
in  which  the  circumstances  have  been  such  as  to  show 
express  malice  on  the  part  of  the  master,  who  has  ac- 
cordingly in  such  cases  been  held  liable  {p). 
[*431]  *In  Rogers  v.  Clifton  {q)  it  appeared  that  the 
plaintiff,  having  been  hired  as  a  servant  by  the  defend- 
ant, lived  six  months  in  his  service,  when  the  latter 
turned  him  away  without  giving  him  a  month's  warn- 
ing, in  consequence  whereof  the  plaintiif,  conceiving 
himself  entitled  to  a  month's  wages,  refused  to  quit 
the  service  without  being  paid  that  sum.  On  this  re- 
fusal the  defendant  procured  a  police  officer  to  put  the 
plaintiff  out  of  the  house,  and  employed  his  attorney 
to  settle  his  wages  with  him.  Immediately  after  this 
the  defendant  called  on  M.,  with  whom  the  plaintiff 
had  previously  lived,  to  inform  him  that  the  plaintiff 
had  behaved  in  an  impertinent  and  scandalous  manner, 
that  the  defendant  had  discharged  him,  but  he  refused 
to  go  without  a  month's  wages,  and   the   defendant 


(o)  Per  Maule,  J.,  in  Somerville  v.  Hawkins,  10  C.  B.  583;  20 
L.  J.,  C.  P.  133;  and  see  Taylor  v.  Hawkins,  ubi  supra;  Harris  v. 
Thompson,  13  C.  B.  333;  Spill  v.  Maule,  38  L.  J.,  Exc.  138;  L.  E., 
4  Exc.  232;  LaugUon  v.  Bishop  of  Sodor  and  Man,  42  L.  J.,  Pr. 
C.  C.  11. 

(p)  The  circumstances  under  which  the  master  and  servant 
parted,  any  expressions  of  ill-will  uttered  by  the  former,  his 
officiously  acquainting  others  with  the  servant's  misconduct, 
without  any  previous  application  to  him  for  a  character,  are  all 
facts  which  are  proper  for  the  consideration  of  a  jury,  to  enable 
them  to  form  their  opinion  upon  the  question  of  intention.  See 
2  Stark,  on  Slander,  58. 

(g)  3  B.  &  P.  587. 
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therefore  desired  M.  not  to  give  him  another  character. 
The  plaintiff  afterwards  offered  himself   to  H.,   who  and  bad  char- 
wrote  to  the  defendant  for  his  character,  and  the  de-  acter  given 
fendant  in  reply  said  he  was  "  a  bad  tempered,  lazy,  ^°  person 
impertinent  fellow,"  and  had  given  him  a  great  deal  of  ^l^outtobire; 
trouble,  whereupon  H.   refused  to  hire  the  plaintiff. 
The  plaintiff  brought  an  action  against  the  defendant 
for  defamation,  and  proved,  by  servants  of  the  family, 
that,  while  in  the  defendant's  service,  he  had  conducted 
himself  well,  and  that  no  complaints  of   the  nature  where  no 
ascribed  to  him  in  the  defendant's  letter  had  all  that  previous 
time  existed.     The  jury  found  a  verdict  for  the  plain-  complaints 
tiff,  and  a  rule  nisi,  which  had  been  obtained  by  the  ^^^^' 
defendant    to    enter   a   nonsuit,    was   afterwards   dis- 
charged, on  the  ground   that  the  character  given  by 
the  defendant  was  proved  to  be  untrue,  and  his  con- 
duct shown  to  be  malicious  by  his  officious  interference 
in  going  to  the  plaintiff's  former  master. 

la  Pattison  v.  Jones  (r)  the  defendant  having  dis-  Pattisonv 
charged  his  servant,  the  plaintiff,  and  hearing  that  he  Jones. 
was  about  to  be  engaged  by  B.,  wrote  to  B.  and  in- 
formed him  that  he  had  discharged  the  plaintiff  for 
misconduct.     B.  having  *desired  further  infor-  [*432] 
mation,  the  defendant  wrote  a  second  letter  to  him, 
stating  the  grounds  on  which  he  had  discharged  the 
plaintiff.     It  was  held,  in  an   action  by  the  servant  information 
against  the  defendant  for  the  libel  contained  in  the  volunteered 
second  letter,  that  assuming  the  letter  to  be  privileged,  ^  person 
it  was  a  question  for  the  jury  whether  the  second  letter  ^°'^^  ^ 
was  written  bond  fide,  or  maliciously  with  intent  to  in       -,  ' 
jure  the  plaintiff,  and  the  jury  having  found  a  verdict  letter^'^"" 
for  the  plaintiff,  the  Court  refused  to  disturb  it,  Bay- 
ley,  J.,  stating  it  as  his  opinion  that   a  master  "may 
(when  he  thinks  that/another  is  about  to  take  into  his 
service  one  whom  he  knows  ought  not  to  be  taken)  set 
himself  in  motion  and  do  some  act  to  induce  that  other 
to  seek  information  from  and  put  questions  to  him. 
The  answers  to  such  questions,  given  bond,  fide  with 
the  intention  of  communicating  such  facts  as  the  party 
ought  to  know,  will,  although  they  contain  slanderous 
matter,  come  within  the  scope  of  a  privileged  commu- 
nication.    But  in  such  a  case  it  will  be  a  question  for  a 
jury  whether  the  defendant  has  acted  bond  fide  intend- 
ing honestly  to  discharge  a  duty;  or  whether  he  has 

(r)  8  B.   &  C.   578.     The  action  -was  brought  on  the  second 
letter. 
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acted  malicioiisly,   intending  to   do  an  injury  to  the 
servant." 

In  Kelly  v.  Partington  (s)  the  plaintifP  had  been  in 
the  defendant's  service  as  shopwoman,  but  was  dis- 
charged. 8.,  who  was  going  to  hire  the  plaintifP,  in- 
quired her  character  of  the  defendant,  who  charged 
her  with  having  secreted  money  taken  from  his  till, 
and  also  stated  that  when  she  came  into  his  service  she 
borrowed  half  a  sovereign  of  her  mother,  and  that  be- 
fore she  had  been  there  two  months  and  before  she  re- 
ceived any  wages,  she  paid  her  mother  the  money  and 
made  her  a  present  of  a  sovereign.  The  plaintiff's 
brother-in-law,  A.,  afterwards  called  upon  the  defend- 
ant for  an  explanation  of  the  words,  when  he  repeated 
the  same  charges,  whereupon  A.,  with  reference  to  the 
other  statement,  observed  that  the  defendant  no  doubt 
made  entries  in  some  book  of  the  times  at  which  he 
[*433]  *paid  his  servants'  wages,  and  that  on  reference 
to  it  he  would  probably  find  that  he  was  mistaken  in 
what  he  had  asserted.  The  defendant  then  went  to  his 
desk,  took  out  a  memorandum  book  and  looked  at  it; 
after  which  he  turned  to  A.  and  asked  "  Do  you  know 
when  she  received  her  wages  ?"  A.  answered  "No;" 
but  he  would  go  by  the  defendant's  account,  as  that 
was  likely  to  be  correct.  The  defendant  then  said,  "If 
you  do  not  know  I  am  not  going  to  tell  you,"  and 
put  the  book  into  the  desk  again.  A.  upon  this  made 
some  allusion  to  intended  proceedings  at  law,  and  said 
he  considered  the  case  of  theft  as  trumped  up,  to 
which  the  defendant  made  no  answer,  but  "grinned" 
in  a  contemptuous  manner  at  A. ;  and  upon  his  remon- 
strating, and  observing  that  if  the  plaintifP  had  not 
had  friends  she  might  have  gone  upon  the  town,  the 
defendant  said  (speaking  of  himself  and  his  wife), 
"What  is  that  to  us?"  Evidence  was  then  given  in 
contradiction  of  defendant's  statement  as  to  the  time 
when  the  plaintiff  repaid  the  half-sovereign.  Upon 
this  case  the  defendant's  counsel  urged  that  the  plain- 
tiff should  be  nonsuited,  on  the  ground  that  there  wap 
no  proof  of  express  malice.  But  Patteson,  J.,  before 
whom  the  case  was  tried,  refused  to  nonsuit  the  plain- 
tiff, and  in  the  following  term  an  application  on  the 
part  of  the  defendant  for  leave  to  enter  a  nonsuit  was 
refused  by  the  Court  of  Queen's  Bench,  as  there  were 
circumstances,  though  slight,  from  which  malice  might 
be  inferred. 


(s)  4  B.  &  Ad.  700. 
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In  Fountain  v.  Boodle  (t),  the  plaintiff,  a  jonng  Fountain  v. 
person  who  had  been  educated  for  a  governess,  was  Boodle. 
engaged  by  the  defendant,  Mrs.  B.,  in  November,  False  state- 
1839,  as  daily  governess  to  instruct  young  children,  mentmadeto 
which  employment  she  retained  about  fourteen  months.  ^®^]^g  ^'""'* 
During  that  period  D.,  sister-in-law  of  the  defendant, 
being  in  want  of  an  instructress  for  her  children,  Mrs. 
B.  recommended  the  plaintiff  to  her  for  that  purpose; 
and  in  September,  1840,  S.  wanting  a  person  to  in- 
struct his  wife,  a  very  young  lady,  *in  the  seve-  L*434] 
ral  branches  of  plain  English  education,  Mrs.  B.  recom- 
mended the  plaintiff  to  him  for  that  purpose.  From 
the  19th  to  the  23rd  of  November,  1840,  the  plaintiff 
was  prevented  by  illness  from  attending  at  Mrs.  B.'s; 
and  on  her  return  to  her  employment  there,  a  letter 
was  given  to  her  from  Mrs.  B.,  dated  19th  November, 
informing  her  that  her  services  would  not  be  required 
beyond  the  19th  December,  but  without  assigning  any 
reason.  At  the  latter  date  she  ceased  accordingly  to  in- 
struct the  defendant's  children.  In  September,  1841, 
plaintiff  was  about  to  be  engaged  by  N.,  as  instructress 
for  her  children ;  and  N.  applied  by  letter  to  Mrs.  B. 
respecting  the  plaintiff's  character,  in  the  following 
terms:  "I  shall  be  obliged  by  your  informing  me 
whether  you  consider  her  competent  to  undertake  the 
instruction  of  little  girls  from  nine  to  thirteen  years  of 
age  (with  assistance  in  music  only),  and  if  you  were 
perfectly  satisfied  with  her  tuition;  also  for  what  rea- 
son you  declined  her  attendance;  and  whether  you  con- 
sider her  a  person  of  good  principles  and  ladylike  de- 
portment, of  a  mild  but  firm  disposition.  I  will  thank 
you  to  reply  to  this  question  at  your  earliest  conveni- 
ence: and  for  any  other  observations  you  may  think 
proper  to  make,  I  shall  feel  obliged."  To  this  appli 
cation  Mrs.  B.  replied  in  the  following  letter,  the  al- 
leged libel:  "In  answer  to  your  inquiries  respecting 
Miss  F.,  I  beg  to  say  she  had  to  instruct  five  of  my 
children  from  three  to  nine  years  old;  it  is  about 
a  twelvemonth  since  I  employed  her,  and  she  taught 
them  as  a  daily  governess  for  fourteen  months,  and  en- 
gaged herself  to  teach  everything  but  music,  which  she 
knew  nothing  of:  and  I  parted  with  her  on  account  of 
her  incompetency  and  not  being  ladylike  nor  good- 
tempered.  When  I  engaged  her  she  recommended  a 
young  friend  of  hera  to  teach  the  music,  whom  I  was 
much   pleased  with,  and   I   discontinued  her  services 

(t)  3  Q.  B.  5. 
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when  I  took  another  governess."  To  this  was  added 
a  postscript,  "  May  I  trouble  you  to  tell  her  that  this  is 
the  third  time  I  have  been  referred  to.  I  beg  to  de- 
cline any  more  applications."  N.,  in  consequence, 
[*435]  broke  off  her  engagement  with  *plaintiff,  which 
was  the  special  damage  complained  of.  The  two  appli- 
cations alluded  to  in  the  postscript  were  those  of  D. 
and  S.  General  evidence  was  given  of  the  plaintiff's 
competency.,  good  temper  and  manners  by  her  personal 
friends.  There  was  no  direct  evidence  of  the  ground 
of  dismissal.  The  defendant's  counsel  contended  that 
the  communication  was  privileged;  but  Lord  Denman, 
0.  J.,  refused  to  nonsuit  the  plaintiff,  and  left  it  to  the 
jury  to  say  whether,  looking  at  the  whole  case,  there 
was  sufficient  proof  that  Mrs.  B.,  in  writing  the  letter, 
had  been  influenced  by  some  improper  feeling  towards 
the  plaintiff  to  make  a  false  statement  knowingly. 
And  they  found  a  verdict  for  the  plaintiff.  In  the  fol- 
lowing term  a  rule  for  a  new  trial,  on  the  ground  of 
misdirection,  and  of  the  verdict  being  against  the 
weight  of  evidence,  was  applied  for  but  refused.  And 
Lord  Denham,  0.  J.,  said, — 

"  A  character  honO.  fide  given  to  a  servant  of  any  de- 
scription is  a  privileged  communication,  and  in  giving 
it  hona  fides  is  to  be  presumed.  Even  though  the  state- 
ment should  be  untrue  in  fact,  the  master  will  be  held 
justified  by  the  occasion  in  making  that  statement,  un- 
less ill  can  be  shown  to  have  proceeded  from  a  malicious 
mind.  Malice  may  be  established  by  various  proofs  ; 
one  may  be,  that  the  statement  is  false  to  the  knowledge 
of  the  party  making  it.  Up  to  this  point  the  summing, 
up  was  not  complained  of :  but  another  part  of  it  was 
brought  before  the  court  as  objectionable.  The  mis- 
statement here  imputed  was,  that  the  defendant  had  dis- 
charged the  plaintiff  by  reason  of  her  faults  enumer- 
ated in  the  letter.  This  could  be  known  to  nobody 
besides  the  defendant,  but  she  might  have  shown  the 
probability  of  that  being  the  real  motive  from  remon- 
strances made  by  her  during  the  plaintiff's  attendance, 
or  complaints  at  its  being  terminated.  I  told  the  jury 
to  the  effect  that  if  the  plaintiff  brought  any  evidence 
of  wilful  untruth,  some  evidence  of  the  contrary 
might  be  reasonably  expected  when  the  nature  of  the 
case  allowed  it.  This  is  a  general  proposition  applica- 
ble to  every  form  of  action  and  to  evidence  of  all 
kinds."  "The  court  wished  for  time  to  consider 
whether  there  was  in  the  present  case  any  evidence  of 
wilful  falsehood  in  the  character  given." 
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His  lordship  then  went  through  the  evidence  and 
added, — 

"  Here  was  undoubtedly  some  evidence  of  the  inju- 
rious character  being  dictated  by  some  indirect  motive. 
Of  course,  then,  it  must  be  laid  before  the  jury.  But 
the  learned  counsel  contends  that  it  is  so  extremely 
slight,  that,  though  uncontradicted  in  any  particular, 
the  jury  ought  to  have  *found  a  verdict  against  [*436] 
its  sufficiency.  He  observes  that  the  privilege  is  but 
illusory,  if  circumstances  so  minute  can  be  raised 
into  proof  of  malice.  Much  more  illusory  would  it  be 
to  hold  that  there  was  evidence  on  which  the  jury  must 
decide,  but  that  they  must  decide  one  way  or  the 
verdict  cannot  stand.  We  cannot  place  ourselves  in 
their  stead  and  impose  our  own  judgment  upon  them. 
They  have  advantages  for  attaining  the  truth  which  we 
do  not  possess,  and  are  the  proper  tribunal  for  that  pur- 
pose. They  are  bound  to  decide  upon  the  weight  of  the 
evidence  laid  before  them,  and  we  cannot  say  that  they 
have  done  wrong  in  the  present  instance." 

In  a  case  where  (u)  it  appeared  that  the  TplaintiS  jiumsey  y. 
was  servant  to  W.  C,  whose  wife  called  on  Mrs.  Webb,  Webb. 
and  asked  her  how  her  (Mrs.  C.'s)  sister  had  behaved  Information 
to  the  plaintiff  during  Mrs.  C.'s  absence  in  the  country;  of  servant's 
whereupon   Mrs.   Webb   said,    "Mrs.   C.   you  are  not  ^"^^^^^ 
aware  what  kind  of  a  servant  you  have  ;  if  you  were  master  by  a 
you  would  not  keep  her,  for  I  can  assure  you  she  is  neighbour, 
often  out  with  our  married  man;  she  was  out  with  him 
last  8unday  morning,  and  when  you  were  in  the  country 
she  was  out  gossiping  till  eleven  or  twelve  o'clock  at 
night;"  upon  which  the  mistress  discharged  her  servant; 
and  it  appeared  that  Mrs.  C  had,  on  a  previous  occasion, 
asked  Mrs.  Webb  to  look  after  her  servant.     Coltman, 
J.,  left  it  to  the  jury  to  say  whether  the  words  were 
spoken  with  the  honest  intent  of  giving  a  neighbour 
important  information  of  what  was   going  on  in  his 
family,  or  whether  it  was  done  in  an  idle,  gossiping 
and  malicious  spirit.     They  found  a  verdict  for  the 
plaint]  flf,  and  the  court  afterwards  refused  to  disturb 
their  finding. 

The  defendant's  conduct  in  putting  a   justification  Justification 
upon  the  record  which  he  does  not  attempt  to  prove,  pleaded,  but 
and  will  not"  abandon,  may  be  taken  into  consideration  ^°^  proved  or 
as  proving  malice,  and  aggravating  the  injury.     And  ^  ^°  °^^  ' 
if  the  defendant's  conduct  in  that  respect  may  at  all 
effect  the  verdict,  every  other  part  of  his  conduct  may 

(u)  Bumsey  v.  Webb,  Carr.  &  M.  104. 
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equally  be  laid  before  the  jury  ;  refusing  to  make  rep- 
aration for  unjustifiable  slander  may  have  that  effect; 
and  the  malice  proved  to  exist  at  the  time  of  the  trial, 
[*437]  but  connected  with  the  *subject  matter  of  it, 
may  well  be  believed  to  have  existed  at  the  time  of 
speaking  the  words  {z). 

The  plaintiff  was. master  of  a  national-school  in  a 
parish  of  which  the  defendant  was  rector,  and  also  one 
of  the  managers  of  the  school.  The  defendant  re 
quested  the  plaintifif  to  teach  a  Sunday-school  in  con- 
nexion with  the  national  school,  which  he  declined  on 
account  of  the  increased  labour,  and  was,  in  conse- 
quence, dismissed.  The  plaintiff  being  about  to  set  up 
a  school  on  his  own  account  in  the  same  parish,  the  de- 
fendant wrote  and  distributed  in  that  and  the  adjoin- 
ing parish  a  pastoral  letter,  in  which  he  denounced  the 
plaintiff's  conduct  as  unchristian-like,  and  warned  his 
parishioners  against  affording  any  countenance  to  the 
projected  school,  either  by  subscriptions,  or  by  sending 
their  children  to  it.  It  was  held  by  the  Exchequer 
Chamber  that  the  communication  was  not  privileged, 
and  also  that  there  was  evidence  for  the  jury  of  express 
malice.  They  also  held  that,  in  determining  the  ques- 
tion of  malice,  the  jury  might  look  at  the  libel  itself  {y). 

The  defendant  (z)  was  deputy  clerk  of  the  peace,  and, 
as  such,  submitted  to  the  quarter  sessions  (a)  his  ac- 
count of  the  expenses  of  printing  the  register  of  county 
voters  ;  and  previously  to  this  he  addressed  a  letter  to 
the  finance  committee  of  magistrates,  explaining  why 
he  had-taken  away  the  contract  for  printing  from  the 
plaintiffs  (who  were  printers  formerly  employed),  stat- 
ing therein  that  he  thought  it  his  duty  to  report  the 
circumstances,  "particularly  as  the  character  and  con- 
duct of  the  persons  who  are  chiefly  employed  by  the 
county  as  printers  and  stationers  are  involved."  The 
letter  then  stated  circumstances  to  show  that,  as  ap- 
peared from  a  comparison  with  terms  offered  by  other 
printers,  the  plaintiffs  had  demanded  too  high  terms 
upon  grounds  not  supported  by  facts,  and  it  concluded, 
[*438J  *"  under  the  circumstances  I  have  stated,  it  will 
be  seen  that  I  had  no  alternative  but  to  adopt  the  course 


[x]  Simpson  v.  Robiiison,  12  Q.  B.  511.      See  further  on   this 
point,  Wilson  y.  Robinson,  7  Q.  B.  68 :   Warwick  v.  Foulkes.  12  M 
&  W.  507.  ' 

(y)  Qilpen  v.  Fowler,  9  Exc.  615. 

Iz)  Cooke  V.  WMes,  5  E.  &  B.  328  ;  24  L.  J.,  Q.  B.  367. 

(a)  Under  stat.  2  &  3  Will.  4,  c.  45  ss.  55,  56,  and  6  &  7  Vict 
c;  18,  ss.  49,  54.  '  >      , 
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I  have  taken,  rather  than  submit  to  what  appears  to 
have  been  an  attempt  to  extort  a  considerable  sum  from 
the  county  by  misrepresentation."  It  was  held  that, 
although  the  occasion  was  privileged,  there  was  evi- 
dence from  the  language  of  the  letter,  that  there  was 
express  malice. 

In  the  last  two  cases  it  was  also  decided,  as  indeed  Lj^gj  j^gj^ 
had  been  previously  laid  down  (6),  that,  in  considering  may  l)e 
the  question  of  express  malice,  the  libel  complained  of  looked  at. 
may  itself   be  looked  at,   although  it  be  a  privileged 
communication. 

In  Ireland  (c),   and  America  (d)  also,  it  has  been  Exceeding 
laid  down  that,  although  expressions  used  boyond  what  occasion, 
the  occasion  warranted  would  not  divest  a  privileged  evidence  of 
communication  of  its  privilege,  yet  that  such  expres-  ™'^^^'^''' 
sions  would  be  evidence  of  malice  in  fact. 

In  Fryer  v.  Kinneraly  (e)  the  facts  were  these  :  The  l"ryer  v. 
defendant  was  a  couatry  gentleman  and  a  member  of  ^i^i^^^^y- 
an  Horticultural  Society  of  which  E.  was  superintend- 
ent, and  E.  was  in  the  habit  of  recommending  garden- 
ers to  members.  Defendant  being  in  want  of  a  gar- 
dener applied  to  E.,  and  E.  recommended  the  plaintiff, 
whom  he  had  known  for  five  or  six  years,  and  the  de- 
fendant engaged  him  from  1st  February,  1862.  In 
1863,  defendant  being  dissatisfied  with  plaintiff,  gave 
him  a  quarter's  notice  to  leave,  which  expired  on  30th 
April,  1863.  Just  before  that  date  an  altercation  took 
place  between  plaintiff  and  defendant,  and  defendant  on 
20th  April  wrote  the  following  letter  to  E.  : — 

"  On  Saturday  I  had  another  scene  with  Fryer  in  my 
garden.-  He  was  extremely  violent,  came  towards  me 
several  times  with  an  open  clasp-knife  in  his  hand,  and 
his  eyes  starting  from  the  sockets  with  rage,  a  perfect 
*raving  madman.  I  was  fortunately  accompanied  [*439] 
by  my  upper  servant.    He  accused  me  of  having  opened  I 

a  letter  of  his  and  said  he  had  written  to  the  General 
Post  Office  about  it,  and  would  take  proceedings,  as  it 
was  an  indictable  offence.  I  have  found  in  my  post-bag 
since  my  notice  to  him  to  leave,  a  letter  and  a  dirty 
newspaper.  The  letter  was  delivered  to  him  unopened, 
and  certainly  no  letter  for  him  was  ever  opened  by  me. 
I  "went  to-day  to  inquire  at  the  B.  post-office  if  he  had 

(M  In  Wright  v.  Woodgate,  2  Cr.  M.  &  E.  573. 

(e)  Buckley  v.  Kieman,  7  Ir.  C.  L.  Rep.  (1857,)  75. 

(d)  Gasaett  v.  Gilbert,  6  Gray,  94. 

(e)  33  L.  J.,  C.  P.  96;  15  C.  B.,  N.  S.  422.  Upon  this  case 
being  cited  in  Cowles  v.  Potts,  34  L.  J.,  Q.  B.  248,  Blackburn,  J.. 
said,  "I  do  not  quite  understand  the  ratio  decidendi." 
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made  any  complaint  there  about  me,  but  found  that  no 
complaint  had  been  made  there.  Mr.  B.  told  mo  that 
some  time  ago  Fryer  obtained  a  post-office  order  for  some 
one  in  London,  and  not  having  given  the  correct  name 
and  address  the  money  was  not  paid.  He  came  to  the 
post-office  and  abused  Mr.  B.  in  very  rude  language.  I 
think  it  right  that  you  should  be.  informed  of  Fryer's 
violent  conduct,  as  you  might  unv?ittingly  recommend 
him  without  being  aware  of  his  temper  and  faults.  I 
have  engaged  the  gardener  of  whom  I  spoke  to  you;  he 
has  been  here,  and  likes  the  place." 

The  plaintiif  brought  an  action  for  libel,  and  the 
Court  of  Common  Pleas  held  that  whatever  might  have 
been  their  decision,  had  .the  letter  been  confined  to  a 
simple  statement  of  the  servant's  conduct,  yet  that  the 
letter  clearly  went,  in  their  judgment,  beyond  what  was 
justified  by  such  a  communication  :  and  the  plaintiff 
recovered  a  verdict  and  damages  (/). 

But  in  the  following  cases  (gr)  it  was  held  that  the 
facts  proved  were  not  evidence  of  malice.  The  plaintiff 
had  been  in  the  service  of  the  defendants,  Mrs.  A.  hav- 
ing, before  she  hired  her,  made  inquiries  of  two  persons, 
who  gave  her  a  good  character.  The  plaintiff  remained 
in  the  defendant's  service  a  few  months,  and  was  after- 
wards hired  by  another  person,  who  vprote  to  Mrs.  A. 
for  her  character,  and  received  the  following  answer, 
the  alleged  libel : — 

Mrs.  A  'a  compliments  to  Mrs.  S.,  and  is  sorry  that 
in  reply  to  her  inquiries  respecting  E.  Child,  nothing 
can  be  in  justice  said  in  her  favor.  She  lived  with 
Mrs.  A.  but  for  a  few  weeks,  in  which  short  time  she 
frequently  conducted  herself  disgracefully;  and  Mrs.  A. 
is  concerned  to  add  she  has,  since  her  dismissal,  been 
credibly  informed  she  has  been,  and  now  is,  a  prostitute 
in  Bury." 

[*440]  *In  consequence  of  this  letter  the  plaintiff 
was  dismissed  from  her  situation.  It  further  appeared 
that  after  that  letter  was  written  Mrs.  A.  went  to  the 
persons  who  had  recommended  the  plaintiff  to  her,  and 
made  a  similar  statement  to  them.  But  there  was  no 
evidence  of  the  good  conduct  of  the  plaintiff  at  the 
period  to  which  the  letter  referred.     It  was  beld  that 

(/)  And  see  Williamson  v.  Frere,  43  L.  J.,  C.  P.  161,  where  it 
was  held  that  unnecessarily  sending  a  message  by  telegraph,  which 
would  necessarily  he  seen  by  the  clerks,  instead  of  by  letter,  was 
'evidence  of  malice. 

(g)  Child  V.  Affleck,  9  B.  &.  C.  403;  and  see  Dixon  v.  Parsons, 
1  Fost.  &  F.  24. 
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the  letter  was  privileged,  and  the  other  communications  repeated  to 
having  been  made  to  persons  who  had  recommended  person  who 
the  plaintiff,  were  not  evidence  of  malice.     The  plaintiff  recommend- 
was  nonsuited,  and  two  of  the  learned  judges  (h)  ex- 
pressed opinions  that  Mrs.  A  would  have  stopped  short 
of  her  duty  in  withholding  the  information  contained 
in  the  latter  part  of  the  letter. 

The  plaintiff  had  been  cook  in  the  defendant's  family,  Gardner  v. 
and  left  (i).     M.   applied  for  her  character  at  a  time  Slade. 
when  Mrs.  Slade  was  ill.     Mr.  S.  answered  the  applica-  Answers  to 
tion,  and  gave  the  plaintiff  a  good  character,  whereupon  pqmnes 
M.  hired  her.     Mrs.  S.  recovered,  and  having  occasion  dei'endant  as 
to  write  to  M.  about  another  cook,  asked  about  her  deal-  to  facts  dis- 
ings  with   respect  to    meat,  &c.,  in   the   kitchen,  and  covered  since 
ended,  "  I  mention  this  particularly,  having  discovered  character 
thai  I  have  been  imposed  upon  in  this  way  a  short  time  ^ 
ago."     M.  called  on  Mrs.  S.,  and  sh^  in  conversation 
spoke  the  words  complained  of,  which  were  to  the  effect 
that  she  stispected  that  the  conduct  of  the  plaintiff, 
when   in   her   service,  was  not   honest.     After   action 
brought  she  wrote  to  M.  saying,  *"  YOu  will  re-  [*441] 
member  that  I  imputed  no  dishonesty;  for  of   that  I 
have  no  knowledge."     The  jury  found  that  the  defend- 
ant by  her  letter  intended  to  induce  inquiries  on  B.'s 
part  as  to  the  plaintiff,  and  found  a  verdict  for  the 
plaintiff.     But  the  court  afterwards  ordered  a  nonsuit 
to  be  entered,  on  the  ground  that  the  communication 
was  privileged,  and  there  was  no  evidence  of  malice. 
And  Lord  Denman  said, — 

"I  think  the  privilege  which  protects  a  master  in, 
giving  a  character  lasts  as  long  as  anything  is  discov- 
ered before  unknown  to  the  master:  as,  for  instance,  if 

(h)  Bayley  and  Littledale,  JJ. 

(i)  Gardner  Y.  Slade  et  ux.,  13  Q.  B.  796.  See  also  Owens  y. 
RoheHs,  6  Ir.  C.  L.  Rep.  (1856),  386,  where  Monahan,  C.  J.,  said, 
"We  are  of  opinion  that  if  a  person,  having  an  interest  in  obtain- 
ing information  as  to  the  affairs  of  another  person,  makes  a  iond 
fide  application  to  a  third  person  for  that  purpose,  and  the  latter 
in  reply  to  such  inquiry  gives  the  information  required,  such  a 
communication  is  privileged:  for  the  fact  of  such  an  inquiry 
having  been  made,  not  of&ciously  hut  hond  fide  and  by  a  person 
interested,  imposed  upon  the  person  of  whom  the  inquiry  is  made 
an  obligation  either  not  to  speak  at  all  upon  the  subject,  or  if  he 
does  so,  to  speak  the  truth.  And  we  are  of  opinion  upon  all  the 
authorities,  that  in  the  case  of  a  person  making  an  inquiry  of  ' 
another  who  is  the  acquaintance  of  the  third  person  as  to  whom 
the  inquiry  is  made,  and  from  his  position  likely  to  be  acquainted 
with  the  affairs  of  the  latter,  and  where  the  party  making  the 
inquiry  is  or  is  about  to  become  a  creditor  of  such  third  person, 
that  such  a  communication  is  privileged." 
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Harris  v. 
Thompson. 
Facts  learnt 
at  one  board 
of  directors 
communicat- 
ed to  another 
by  member 
of  both 
boards. 


Mariby  v. 
Witt. 

Master  tell- 
ing one 
servant  he 
was  dis- 
charged be- 
cause he  and 
another  had 
robbed  him. 


I  give  a  good  character  to  a  servant,  and  next  day  dis- 
cover that  the  servant  is  dishonest;  surely,  in  such  a 
case  it  becomes  my  duty  to  communicate  my  discovery 
to  the  person  to  whom  I  have  given  the  character." 
And  Coleridge,  J.,  added,  "Nobody  can  doubt  that." 
The  plaintiff  (fc)  was  secretary  of  the  Brewers'  Insur- 
ance Company,  and  being  charged  with  misconduct  was 
called  upon  to  attend  a  board  of  directors  to  explain, 
but  declined  to  so ;  whereupon  the  directors,  after  hear- 
ing the  nature  of  the  charges,  passed  a  resolution  de- 
claring him  to  have  been  guilty  of  gross  misconduct 
and  dismissing  him.  The  defendant,  who  was  a  direc- 
tor of  that  company  and  also  of  another  company  called 
the  London  Necropolis  Company,  communicated  the 
facts  of  the  plaintiff's  dismissal  from  the  service  of  the 
former  company  "  for  gross  misconduct,"  at  a  board 
meeting  of  the  latter  company,  and  proposed  a  resolu- 
tion to  dismiss  £im  from  his  employment  as  their  au- 
ditor, and  in  answer  to  an  inquiry  from  the  chairman, 
said  the  misconduct  consisted  in  "obtaining  money  from 
the  solicitors  of  iiie  company  under  false  pretences  and 
paying  a  debt  of  his  own  with  it;"  and  upon  the  plain- 
tiff's appearing  on  a  subsequent  day  with  his  attorney 
before  the  board  to  meet  the  charges  against  him,  the 
defendant  refused  to  go  into  them.  It  was  held  that 
such  refusal  was  no  evidence  of  malice;  as  being  con- 
sietent  with  bona  fides,  bona  fides  must  be  presumed 
until  the  contrary  was  proved. 

[*442]  *The  defendant  (Z),  on  returning  home  late  one 
night,  heard  that  the  footman  had  been  giving  away 
provisions,  which  he  had  obtained  from  the  cook,  and 
thereupon  dismissed  them  both.  Next  morning  they 
came  together  to  the  defendant  and  asked  his  reason  for 
dismissing  them;  he  at  that  time  declined  to  give  any 
reason;  but  on  another  occasion,  in  answer  to  similar 
inquiries,  told  M.  that  he  discharged  him  "  because  he 
and  the  cook  had  been  robbing  him,  and  told  E.  that  he 
discharged  her  "because  she  and  the  footman  had  been 
robbing  him."  Each  brought  an  action  against  the  de- 
fendant, but  both  were  nonsuited,  as  it  was  held  that 
there  was  no  evidence  of  malice;  and  Jervis,  C.  J.,  said, — 
"  The  malice  that  will  deprive  a  communication  of 
this  sort  of  the  excuse  arising  out  of  the  occasion  of  the 
speaking  of  the  words  must  be  such  as  to  induce  the 
Court,  or  any  i/easonable  person,  to  conclude  that  the 


k)  Harris  y.  Thompson,  13  C.  B.  333. 
1}  Manly  v.  Witt,  Eastmead  v.  Witt,  18  C.  B.  544. 
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occasion  has  been  taken  advantage  of  to  give  utterance 
to  an  unfounded  charge." 

From  these  cases  the  reader  will  have  deduced  the  Cgurt  to 
rule  vrhich  prevails  in  cases  of  this  sort,  that  it  is  the  decide  on 
duty  of  the  court  to  decide  whether  or  no  the  communi-  privilege. 
cation  containing  the  defamatory  matter  complained  of 
comes  within  the  class  of  privileged  communications 
(m);  and  for  the  jury  to  decide  as  to  the  existence  or  jury  on 
non-existence  of   any  malicious  motives  in  the  mind  of  malice. 
the  defendant  in  making  it  (n) 

Where  part  of  the  communication  is  privileged  and  Part  privi- 
part  is  not,  the  former,  of  course,  will  not  protect  the  leged ; 
latter  (o).  part  not. 

In  most  of  the  cases  hitherto  mentioned,  the  alleged  jj^^^,  ^^^ 
defamation   has   taken   place  in  some   communication  communica- 
between  *&  former  master  and  a  person  about  to  [*443]  tions  by  and 
hire  a  discharged  servant.     But  it  frequently  happens  ^  other  per- 
that  defamatory  opinions  are  uttered  and  expressions  masters^are 
used  with  reference  to  the  character  of  servants  by  their  privileged, 
masters  in  commanication  with  other  persons,  and  by 
other  persons  in  communication    with  their   masters. 
It  is  important  therefore,  to  inquire  how  far  such  com- 
munications are  within   the  protection  which,  as   we 
have  seen,  the  law  throws  around  communications  made 
by  the  master  to  a  person  inquiring  the  character  of  a 
discharged  servant;  in  other  words,  how  far  such  com- 
munications are  privileged. 

It  must  be  observed,  however,  that,  as  the  reason 
why  communications  of  the  nature  last  referred  to  are 
held  to  be  privileged  does  not  arise  from  the  existence 
of  the  relationship  of  master  and  servant  between  the 
parties  defamed  and  defaming,  but  from  principles  of 
public  policy  and  convenience,  it  would  seem  to  be 
more  consistent  with  those  principles  that  the  rulo 
should  be  co- extensive  with  them,  than  that  it  should 
be  confined  to  one  particular  class  of  cases,  to  which, 
in  common  with  others,  they  are  applicable.  Accord- 
ingly, it  will  be  found  that  a  variety  of  communications 
come  within  the  class  which  are  held  to  be  privileged, 
and  that  the  cases  already  mentioned  are  to  be  re- 

(m)  In  Wenman  v.  Ash,  13  C.  B.  845,  Maule,  J.,  said,  "Though 
more  a  question  of  fact  in  each  particular  case  than  a  question  of 
law,  the  Courts  have  assumed  the  jurisdiction  of  deciding  it." 
See  Cooke  v.  Wildes,  5  E.  &  B.  328,  ante,  p.  437 ;  and  Gassett  v. 
GilbcH,  6  Gray,  94. 

(n)  But  see  Taylor  v.  Sawkins,  ante,  p.  429  ;  Gilpin  v.  Fowler,  9 
Exc.  623. 

(o)  Warren  v.  Warren,  1  C.  M.  &  E.  250  ;  Tuson  v.  Evans,  12 
A.  &  E.  733  ;  Clarke  v.  Moe,  4  Ir.  C.  L.  Eep.  1. 
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Tooffood  V. 


In  course 
of  judicial 
proceedings. 


garded  rather  as  examples  of  the  application  of  a  gen- 
eral rule  to  a  particular  class  of  cases,  than  as  forming 
of  themselves  a  class  from  which  a  rule  may  be  de- 
duced. The  general  rule  is,  indeed,  far  more  exten- 
sive in  its  application,  and  cannot,  perhaps,  be  better 
expressed  than  is  done  by  Lord  Wensleydale,  in  Too- 
good  V.  Spyring  (p). 

''  In  general,  an  action  lies  for  the  malicious  publi- 
cation of  statements  which  are  false  in  fact,  and  inju- 
rious to  the  character  of  another  (within  the  well- 
known  limits  as  to  verbal  slander),  and  the  law  con- 
siders such  publication  as  malicious  unless  it  is  fairly 
made  by  a  person  in  the  discharge  of  some  public  or 
private  duty,  whether  legal  or  moral,  or  in  the  conduct 
of  his  oum  affairs  in  matters  where  his  interest  is  con- 
cerned. In  such  cases  the  occasion  prevents  the  in- 
ference of  malice  which  the  law  draws  from  unautho- 
rized communications,  and  affords  a  qualified  defence 
[*444]  depending  *upon  the  absence  of  actual  malice. 
If  fairly  warranted  by  any  reasonable  occasion  or  ex- 
igency, and  honestly  made,  such  communications  are 
protected  for  the  common  convenience  and  welfare  of 
society,  and  the  law  has  not  restricted  the  right  to 
make  them  within  any  narrow  limits." 

It  is  not,  however,  necessary  here  to  follow  out  the 
application  of  the  rule  thus  laid  down  to  all  the  cases 
to  which  it  has  been  applied  (g).  It  will  be  sufiicient 
to  lay  before  the  reader  those,  cases  which  bear  more 
immediately  upon  the  subject  now  under  considera- 
tion, to  which  it  has  been  held  applicable.  And  in  do- 
ing so,  it  will  be  convenient  consider, 

I.  Communications  made  in  the  discharge  of  a 
public  duty; 
II.  Communications  made  in  the  discharge  of  pri- 
vate duty;  and 
III.  Communications  made  by  a  person  in  the  con- 
duct of  his  own  affairs  in  matters  where  his 
interest  is  concerned. 

I.  Communications  made  in  the  discharge  of  a  public 
duty. 

■  To  this  class  may  be  referred  the  cases  in  which 
communications  made  in  the  course  of  judicial  pro- 

[p)  1  C,  M.  &  E.  193.     See  this  case,  post,  p.  459. 

(q)  As  to  how  far  communications  from  master  to  clerk  are 
privileged;  and  whether  a  Court  of  equity  would  grant  an  in- 
junction to  restrain  a  former  clerk  from  disclosing  his  master's 
dealings,  see  Gartside  v.  Outram,  26  L.  J.,  Ch.  113. 
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« 

ceedings  (r)  have  been  held  to  bo  privileged  on  the 
ground  of  public  *policy  which  requires  that  [*445] 
whatever  is  given  as  evidence  in  a  court  of  justice 
should  be  free  from  being  made  the  subject  of  an  ac- 
tion. False  evidence  may  be  punished  by  indictment 
for  perjury. 

In  Trotman  v.  Dunn  (s)  the  facts  were  shortly  Trotman  v. 
these  : — The  plaintiff  on  his  return  from  transporta-  Dunn. 
tion,  served  the  defendant  as  journeyman  baker,  but 
was  suddenly  dismissed  by  him.  He  then  claimed  a 
week's  wages,  and  to  enforce  this  demand  summoned 
the  defendant  before  a  Court  of  Conscience.  While 
they  was  attending  there,  the  defendant  said  of  the 
plaintiff,  "  He  has  been  transported  before,  and  ought 
to  be  transported  again.  He  has  been  robbing  me 
of  nine  quartern  loaves  a  week."  And  the  plaintiff 
brought  this  action.  It  did  not  appear  distinctly  in 
what  stage  of  the  proceedings  the  words  complained  of 
were  spoken,  or  to  whom  they  were  addressed.  For 
the  defendant,  it  was  contended  that  the  words  having 
been  used  in  a  court  of  justice  were  privileged.  And 
Lord  Ellenborough,  C.  J.,  said, — 

"If  it  had  been  proved  that  the  defendant  spoke 
these  words  in  opening  his  defence  to  the  Commis- 
sioners of  the  Court  of  Conscience,  I  should  immedi- 
ately have  directed  a  nonsuit.  This  would  have  been 
a  privileged  communication,  and  the  words  could  not 
be  considered  as  spoken  maliciously  in  the  manner  and 
form  stated  in  the  declaration.  If  the  plaintiff  had 
been  robbing  the  defendant,  the  latter  was  justified  in 
dismissing  him  immediately,  and  no  claim  to  a  week's 
further  wages  could  exist.     The  Court  of  Conscience 

()■)  See  1  Starkie  on  Slander,  239,  254;  Eevis  v.  Smith,  18  C.  B. 
126;  Henderson  v.  Broomhead,  28  L.  J.,  Exc.  360;  4  H.  &  N.  569.  • 

Such  communications  may,  however,  where  the  circumstances 
admit  of  it,  be  made  the  subject  of  an  action  for  malicious  prose- 
cution. See  Oiiiler  v.  Dixon,  4  Eep.  14  b.  Want  of  jurisdiction 
in  the  Court  before  which  the  proceedings  take  place,  appears  to 
make  no  difference  in  the  privilege.  See  the  cases  cited  in  the 
note  to  Buckley  v.  Wood,  4  Eep.  14  b.  (Thomas  .and  Eraser's 
edit.);  Lake  v.  King,  1  Wms.  Saund.  131  b,  and  note  {k);  1 
Stark,  on  SI.  253.  As  to  how  far  a  inagistrate  or  judge  is  privi- 
leged in  his  observations,  see  Kendillon  v.  Malthy,  Carr.  &M.  402; 
Coroner,  Thomas  v.  G-hirton,  31  L.  J.,  Q.  B.  139.  In  Dawkins  v. 
Lord  Bokeby,  42  L.  J.,  Q.  B.  63,  Kelly,  C.  B.,  said,  "The  autho- 
rities are  clear,  uniform,  and  conclusive  that  no  action  of  libel  or 
slander  lies  whether  againt  judges  or  witnesses  or  parties  for 
words  written  or  spoken  in  the  ordinary  course  of  any  proceed- 
ing before  any  Court  or  tribunal  recognized  bylaw."  See  cas. 
ib.  eit.     See  also  Dawkins  v.  Paulet,  39  L.  J. ,  Q.  B.  53. 

(s)  4  Camp.  211. 
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Slanderous 
words  spoken 
to  policeman, 
.  on  giving 
servant  in 
charge. 
Johnson  v. 
Evans. 


Murphy  v. 
KeUett. 


had  to  decide  upon  the  propriety  of  the  ground  of  dis- 
missal. Therefore,  if  the  defendant  used  the  words  in 
a  judicial  mode,  for  the  purpose  of  his  defence,  he  is 
justified.  On  the  contrary,  if  he  spoke  them  ad  invi- 
diam, and  in  a  culminatory  manner,  they  are  actionable, 
though  uttered  in  the  room  where  the  Court  of  Con- 
science was  sitting." 

The  defendant  had  a  verdict. 

Slanderous  words  spoken  to  a  constable  on  giving  a 
servant  into  custody  on  a  charge  of  stealing,  have  also 
been  held  to  come  within  the  same  category.  Thus,  in 
Johnson  v.  Evans  (t),  which  was  an  action  for  slander, 
[*446]  the  *words  were,  "  She  is  a  thief,  and  tried  to 
rob  me  of  part  of  her  wages."  The  plaintiff  had  been 
servant  to  the  defendant.  Upon  a  dispute  taking  place 
he  discharged  her,  and  some  difference  arising  respect- 
ing the  payment  of  her  wages,  he  charged  her  with 
having  attempted  to  cheat  him  respecting  her  wages, 
and  used  the  words  as  laid,  but  the  plaintiff  failed  in 
proving  them  to  have  been  spoken  at  that  time.  Hav- 
ing, however,  sent  for  a  constable  in  order  to  take  her 
into  custody,  he  used  the  same  words  to  the  constable 
when  he  came,  to  whom  he  meant  to  have  given  her  in 
charge,  but  which  in  fact  he  did  not  do.  It  appeared 
from  the  evidence  of  the  constable,  that  the  words 
were  addressed  to  him  in  his  character  of  constable, 
and  in  the  course  of  the  charge  and  complaint  which 
the  defendant  made  to  him  against  the  plaintiff.  Lord 
Eldon,  C.  J.,  nonsuited  the  plaintiff,  saying,  that — 

"Words  used  in  the  course  of  legal  or  judicial  pro- 
ceedings, however  hard  they  might  bear  on  the  party 
of  whom  they  were  used,  were  not  such  as  would  sup- 
port an  action  for  slander.  In  this  case  they  were 
spoken  by  the  defendant  under  the  belief  of  a  fact, 
and  when  he  was  about  to  proceed  legally  to  punish  it. 
It  would  be  armatter  of  public  inconvenience,  and  ope- 
rate to  deter  persons  from  preferring  their  complaints 
against  offenders,  if  words  spoken  in  the  course  of  their 
giving  charge  of  them,  or  preferring  their  complaint, 
should  be  deemed  actionable." 

To  this  class  may  also  be  referred  the  cases  of 
Murphy  v.  KeUett  (u),  in  which  an  opinion  expressed 
by  the  medical  officer  of  a  union  to  the  guardians,  as 
to  the  wine  of  the  plaintiff,  who  had  made  a  tender  to 
supply    the    patients,    was    held   to    be    privileged : 


(t)  3  Esp.  32 ;  but  see  Smith  v.  Hodgekins,  Cro.  Car.  276. 
(«)  13  Ir.  C.  L.  E.  488. 
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M'Elveney  v.  Gonnellan  {x),  in  which  a  report  made  by  M'Elveney  v. 
the   Inspector-General   of    Prisons   in  Ireland  to  the  Gonnellan. 
Lord  Lieutenant  of  Ireland,  under  7  Geo.  4  c.  74,  s. 
59,  was  held  to  be  a  state  document  and  privileged  ; 
and  Cox  v.  Feeney  (y),  in  which  the  publication  in  a  Cox  v. 
newspaper  of   a  report  of  an  inspection  of  charities  Feenej/. 
*under  the  charitable  Trusts  Act,  containing  a  [*447] 
letter  written,  some  years  before  by  the  dean  to  the 
bishop,  who  was  visitor  of  a  college,  reflecting  on  the 
conduct  of  the  plaintifP,  who  was  one  of  the  professors 
of  the  college  ;  were  also  held  to  be  privileged. 

To  this  class  may  also,  perhaps,  be  referred  the  cases 
already  mentioned,  in  which  communications  made  by 
a  master  respecting  the  character  of  a  discharged  ser- 
vant have  been  held  to  be  privileged,  though  some  may 
think  that  they  more  properly  belong  to  the  class  next 
to  be  considered,  viz.  : — 

II.  Communications  made  in  the  discharge  of  a  pri- 
vate duty. 

In  this  class  may  be  included,  in  addition  to  the  cases 
already  mentioned,  in  which  a  character  given  to  a  dis- 
charged servant  has  been  held  to  be  a  privileged  com- 
munication, the  cases  in  which  masters,  after  having  giv- 
en a  discharged  servant  a  bad  character,  have  repeated  it 
to  the  friends  or  relations  of  the  servant  upon  being  call- 
ed upon  by  them  for  an  explanation  of  the  bad  character 
given,  which  has  lost  the  servant  a  place.  Sach  com- 
munications have  been  held  to  be  privileged  when  made 
bond,  fide;  though,  as  we  have  already  seen  in  one  such 
case  (z),  the  repetition  of  a  bad  character,  when  accom- 
panied by  a  "contemptuous  grin,"  was  held  to  be 
slight  evidence  of  malice. 

In  Whetherston  v.  Hawkins  (a),  the  plaintiff  brought  jfrg„t}igygfg„ 
an  action  against  his  former  master  for  publishing  the  y.  Sawkim. 
following  letter  to  C,  the  plaintiff's  brother-in-law,  re-  Letter 
specting  the  plaintiff's  character  as  a  servant.     "  Two  written  to 
days  I  gave  him  money  to  go  into  the  city  and  buy  books,  friend  of 
When  he  came  home  I  desired  him  to  reckon  up  his  ^e^™„'i^ad 
account  ;  he  did  so.     But  being  one  day  more  curious  character 
than  I  sometimes  was,  I  looked  over  bis  account,  article  given  to  per- 
by  article  ;  and  in  ^one,  a  book  I  well  knew  the  [*448]  son  about  to 
price  of,  I  found  that  he  had  charged  me  one  shilling    ^^ 
more  than  it  cost,  and  that  shilling  he  kept  in  his 
pocket.     The  next  day  the  very  same  affair.     And  both 

Cx)  17  Ir.  C.  L.  E.  55. 

M  4  F.  &  F.  13. 

(z)  Kelly  V.  Partingtm,  4  B.  &  Ad.  700,  supra,  p.  433. 

\a)  1  T.  E.  110. 
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Taylor  v. 
Hawkins. 
Charge  of 
dishonesty 
made  to 
person  about 
to  hire : 


and  repeated 
to  friend  of 
servant. 


these  days  my  neighbour  Metcalf  was  in  my  shop,  and 
knows  it  well,  and  said  he  would  not  keep  such  a  man 
a  day,  or  something  to  that  purpose.  Two  magazines  he 
charged  2s.  for  binding,  the  people  received  no  more 
than  Is.  Sd.,  and  say  he  paid  no  more.  This  I  can 
prove."  It  appeared  that  the  plaintiff  had  been  in  the 
service  of  the  defendant,  and  was  by  him  turned  away. 
Eogers,  to  whom  the  plaintiff  was  recommended  as  a 
servant,  applied  to  the  defendant  for  a  character,  which 
not  being  good,  Eogers  declined  to  take  him.  Upon 
this  C.  called  repeatedly  upon  the  defendant,  upon 
which  the  above  letter  was  written,  in  order  to  pre  /ent 
an  action  for  the  words  spoken  to  Eogers  by  the  de- 
fendant. But  the  present  action  was  brought.  It  was, 
however,  held  by  Lord  Mansfield,  C.  J.,  and  other 
judges,  that  it  would  not  lie,  aa,  instead  of  the  plain- 
tiff's showing  the  libel  complained  of  to  be  false  and 
malicious,  it  appeared  to  be  incident  to  the  application 
by  Eogers  to  the  master  of  the  servant.  And  the  letter 
was  written  to  the  brother-in-law  of  the  plaintiff'  for 
the  express  purpose  of  preventing  an  action  being 
brought  (6). 

And  so  in  Taylor  v.  Hawkins  (c),  it  appeared  that 
the  plaintiff  was  a  shopman  of  the  defendant,  and  that 
the  defendant,  having  a  suspicion  that  he  had  embez- 
zled money  in  the  course  of  his  employment,  sent  for 
the  plaintiff,  and,  in  the  presence  of  a  friend,  Mr.  T., 
uttered  the  words  complained  of  in  the  first  count, 
which  were,  "You  pocketed  the  5s.,  and  altered  the 
cheque  ;  and  you  intended  to  alter  the  book,  but  being 
[*449]  busy  at  the  time,  it  *escaped  your  memory," 
and  immediately  afterwards  discharged  him.  After  his 
discharge,  the  plaintiff  being  about  to  enter  the  service 
of  B.,  the  defendant  was  referred  to  for  a  character, 
but,  in  consequence  of  what  the  defendant  then  stated 
to  him,  B.  declined  to  take  the  plaintiff  into  his  employ- 
ment. Upon  this  the  plaintiff's  brother  called  upon  the 
defendant  to  inquire  why  he  had  given  the  plaintiff 
such  a  character  as  kept  him  from  obtaining  a  situa- 
tion ;  upon  which  the  defendant  said,  "What  would 


(6)  In  King  v.  Warring,  5  Esp.  15,  Lord  Alvanly  refused  to 
allow  a  letter  to  be  given  in  evidence,  which  had  been  procured 
by  the  plaintiff  &oin  the  defendant  by  means  of  another  letter, 
not  written  with  a  fair  view  of  inquiring  a  character,  but  to  pro- 
cure an  answer  upon  which  to  ground  an  action  for  a  libel  :  and 
see  3  B.  &  P.  592. 

(e)  20  L.  J.,  Q.  B.  313  ;  16  Q.  B.  308  ;  and  see  Harris  v.  Thomp- 
son, 13  C.  B.  333,  ante,  p.  441. 
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you  do  yourself  if  any  of  your  shopmen  or  servants 
robbed  you  F"  to  which  the  plaintiff's  brother  replied, 
"  I  hope  my  brother  has  not  been  robbing  you."  The 
defendant  then  said,  "  He  has  robbed  me  ;  I  believe 
that  he  has  robbed  me  for  years  past ;  I  can  prove  it 
from  the  circumstances  under  which  he  has  been  dis- 
charged by  me."  This  last  answer  was  what  was  com- 
plained of  by  the  second  count  of  the  declaration.  It 
was  held  that  the  occasion  on  which  these  communica- 
tions were  made  was  such  as  to  render  them  privileged, 
and  that  the  presence  of  a  third  party  when  they  were 
made  did  not  alone  render  them  not  so. 

In  this  class  may  also  be  included  communications  Communica- 
bond  fide  made  by  a  master  to  his  other  servants  respect-  tions  by 
ing  the  character  of  a  discharged  servant.  master  to  his 

Thus,  where  (d)  the  plaintiff  who  had  been  in  the  vants.^^"^" 
service  of  the  defendant,  and  had  been  dismissed  on  a  somerville  v 
Thursday  on  a  charge  of  theft,  came  on  the  following  ffawkins. 
Saturday  upon  the  defendant's  premises  for  the  pur- 
pose of  receiving  wages  which  were  due  to  him,  and 
then  had  some  communication  with  the  defendant's 
servants,  when  the  defendant  said  to  them,  "I  have 
dismissed  that  man  for  robbing  me.  Do  not  speak  to 
him  any  more  in  public  or  in  private  or  I  shall  thiak 
you  as  bad  as  him;  "  this  was  held  to  be  a  privileged 
communication,  and  the  plaintiff,  having  brought  an 
action  for  slander  against  his  master,  was  nonsuited,  Lord 
Truro  ruling,  that,  in  the  absence  of  any  *other  [*450] 
evidence  of  express  malice  on  the  part  of  the  defendant, 
there  was  no  case  to  go  to  the  jury ;  and  this  ruling 
was  afterwards  upheld  by  the  Court  of  Common  Pleas. 

Communications  made  by  a  tenant  to  his  landlord  re-  Letter 
specting  the  character  of  a  servant  about  to  be  hired  by  written  by 
the  latter  have  also  been  held  to  be  privileged  (e).  jandl'ord'  ^"'^ 
Thus,  where  (/)  the  father  of  the  plaintifif  had  been  for  respecting 
some  years  gamekeeper  to  the  Marquis  of  Anglesey,  person  who 
and  the  plaintiff  wished  to  become  his  lordship's  game-  ^^^jf  "^^P  ^^ 
keeper  and  overlooker  of  fences  for  a  farm  of  which  the  gamekeeper 
defendant,  an  old  man,  was  tenant;  and  the  defendant 

{d),Somermne  v.  Hawkins,  20  L.  J.,  C.  P.  131;  10  C.  B.  483; 
see  also  Manby  v.  Witt,  ante,  p.  442. 

[e)  As  to  how  far  a  communication  by  a  landlord  to  his  tenant 
reflecting  on  the  character  ot'the  tenant's  servants  is  privileged, 
see  Knight  v.  Qibbs,  1  A.  &  E.  43. 

(/)  Cockayne  v.  HodgUnson,  5  C.  &  P.  543.  The  question  of 
privilege  appears  not  to  have  been  raised  in  Baylis  v.  Lawrence, 
11  A.  &  E.  920,  in  which  case  the  libel  complained  of  was  con- 
tained in  a  letter  written  by  defendant  to  plaintiff's  landlord, 
complaining  of  his  conduct  about  game. 
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Cockayne  v.  sent  a  letter  to  the  Marquis,  informiBg  him,  amoDgst 
Hodgkinson.  other  things,  that  the  plaintiff  encouraged  poachers, 
and  sold  game.  Mr.  Justice  Parke  left  it  to  the  jury  to 
say  whether  it  was  the  duty  of  the  defendant  to  make 
communications  to  the  Marquio  in  respect  of  any 
neglect  of  duty  iu  his  gamekeepers ;  and  said  that^ 

"  If  he  was  desired  to  do  so  by  the  noble  Marquis, 
or  his  agents,  any  communication  he  made  would  be 
privileged,  if  he  wrote  it  bond  fide,  and  considering 
that  he  was  doing  his  duty  to  the  Marquis  as  his  land- 
lord. If  it  was  the  duty  of  the  defendant  to  make  the 
communication,  the  case  falls  within  the  principle  of 
many  other  cases.  To  write  of  another  that  he  is  a 
thief  is  a  libel;  but  if  one  gentleman  asks  another 
gentleman  respecting  a  servant's  character,  and  he 
writes  that  the  servant  was  a  thief,  he  is  protected  if  he 
acts  bond  fide." 

His  lordship  also  left  the  case  to  the  jury  on  the 
question  of  malice,  and  they  found  for  the  defendant 
It  may  also  be  proper  to  mention  in  this  place  a  case 
of  Cleaver  v.  Sarraude  (g),  where,  in  an  action  for  a 
libel  contained  in  a  letter  written  confidently  by  the 
defendant  to  the  Bishop  of  Durham,  who  employed  the 
[*4d1]  plaintiff  as  *steward  to  his  estates,  to  inform  him 
of  certain  supposed  malpractices  on  the  part  of  the  plain- 
tiff, the  judge  who  presided  declared  himself  of  opinion 
that  the  action  was  not  maintainable,  as  the  defendant 
had  been  acting  bond  fide.  In  that  case,-  however,  it  is 
to  be  observed,  that  it  does  not  appear  in  what  position 
the  defendant  stood  with  reference  to  the  Bishop  of 
Durham.  If  he  was  a  perfect  stranger  to  him  it  would 
seem,  from  the  subsequent  case  of  Coxhead  v.  Richards, 
to  which  it  is  now  proposed  to  call  the  reader's  atten- 
tion, to  be  extremely  doubtful  whether  the  opinion  of 
the  learned  judge  would  now  be  followed,  since  no  duty 
or  interest  on  the  part  of  the  defendant  to  communicate 
to  the  bishop  what  he  did  not  know  to  be  true  appeared. 
Coxhead  v.  In  Coxhead  v.  Richards  (h),  the  facts  were  shortly 

Bichards.  these : — The  plaintiff  was  a  mariner,  and  had  the  com- 
mand of  a  ship  belonging  to  W.,  of  which  ship  Cass,  an 
intimate  friend  of  the  defendant,  was  mate.  Cass  wrote 
to  the  defendant  reflecting  in  strong  terms  upon  the 
plaintiff's  conduct  in  a  particular  voyage,  but  requesting 

((/)  Cited  by  Lord  Ellenborough  in  M^Dougal  v.   Claridge,  1 
Camp.  268. 

{h)  2  C.  B.  569 ;  see  also  Blaclcham  v.  Pugli,  2  C.  B.  611 ;    Ben- 
net  V.  Deacon,  2  C.  B.  628 ;  Davies  v.  Snead,  39  L.  J.,  Q.  B.  202 ; 
Waller  v.  Loch,  51  L.  J:,  C.  L.  274. 
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the  defendant  not  to  show  the  letter  to  W.     On  receipt  Coxhead  v. 
of  the  letter,  however,  the  defendant  showed  it  to  a  Bichards. 
naval  friend,  one  of  the  elder  brethren  of  the  Trinity 
House,  and  also  to  Soames,  an  extensive  shipowner,  and 
in  accordance  with  their  advice,  communicated  it  to  W., 
who  immediately  superseded  the  plaintiff  in  his  com- 
mand, and  ceased  to  employ  him.     The  plaintiff  upon 
this  brought  an  action  for  libel  against  the  defendant; 
and  the  defendant  pleaded  a  justification,  but  failed  to 
sustain  it.     And  it  did  not  appear  that  W.  had  instituted 
any  inquiry  into  the  charges  contained  in  Cass's  letter. 
On  the  part  of  the  defendant  it  was  contended  that  the 
action  would  not  lie,  on  the  ground  that  the  communi- 
cation of  the  letter  to  W.  was  privileged.     And  Tindal, 
C.  J.,  told  the  jury  that  the  *occasion  and  cir-  [*452] 
cumstances  under  which  that  communication  took  place, 
furnished  a  legal  excuse  for  making  it;  that  the  plain- 
tiff, to  entitle  himself  to  a  verdict,  must  show  malice  in 
fact,  and  the  jury  must  find  for  the  defendant  if  they 
thought  the  communication  strictly  honest  on  his  part, 
and  made  solely  in  the  execution  of  what  he  believed  to 
he  a  duty;  but  for  the  plaintiff,  if  they  thought  the 
communication   was   made   from    any  indirect   motive 
whatever,  or  from  malice  against  the  plaintiff.     The 
jury  found  for  the  defendant.     And  in  the  following 
term  a  rule  nisi  was  obtained  by  the  plaintiff  for  a  new 
trial  on  the  ground  of  misdirection.     The  rule  was  twice 
argued   in   consequence    of    a   difference   of    opinion 
amongst  the  judges;  and,  ultimately,  the  four  judges 
before  whom  the  case  was  argued  differed;  Tindal,  C. 
J.,  and  Erie,  J.  (i),  holding  that  the  communication  was 
privileged,  as  the  defendant  bond  fide  believed,  and  had 
reason  to  believe,  the  statement  to  be  true,  and  that  it 
was  his  duty  to  communicate  it  to  the  plaintiff's  mas- 
ter; and  Coltman  and  Cresswell,  JJ.,  holding  that  it 
was  not  privileged,  as  there  was  no  duty  which  obliged 
the   defendant   to   make   the   communication   without 
ascertaining  its  truth. 

Where  the  directors  of  a  society  (k),  in  their  annual  Qassett  v 
report,  published  a   "  caution   to  the  public "  against  Qiibert. 

(i)  And  it  is  said  that  the  opinion  of  Erskine,  J.,  who  retired 
from  the  bench,  between  the  first  and  second  argument  of  the 
case,  was  understood  to  be  in  favour  of  the  defendant.  See  the 
note  of  the  reporters,  2  C.  B.  583  ;  and  see  ace.  Davis  v.  Beeves,  5 
Ir.  C.  L.  Eep.  79.  In  Amann  v.  Damm,  29  L.  J.,  C.  P.  314,  Wil- 
les,  J.,  expressed  Ms  concurrence  in  the  opinion  of  Tindal,  C.  J., 
and  Erie,  J. 

(k)  Oasseit  v.  Oilbert,  6  Gray  (Amer.)  Eep.  94. 
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Cotton  and 
Oil  Co. 


Auditors' 
report 
printed  and 
sent  to  share- 
holders with 
directors' 
report,  priv- 
ileged. 


trusting  a  person  who  had  formerly  been  employed  to 
obtain  and  collect  subscriptions  for  them,  but  had  since 
been  dismissed,  such  publication  was  held  to  be  Justi- 
fiable only  so  far  as  it  was  made  in  good  faith,  and  re- 
quired to  protect  the  society  and  the  public  against  the 
false  representations  of  that  person.  The  question, 
whether  they  acted  in  good  faith  and"  did  not  exceed 
their  privilege,  is  for  the  jury. 

[*453J  *In  a  case  (l)  in  America,  in  which  a  railroad 
corporation  was  held  liable,  in  its«orporate  capacity,  for 
a  libel  published  by  its  agents  in  the  course  of  its  busi- 
ness and  of  their  employment,  it  was  held  to  be  within 
the  course  of  its  business  and  the  employment  of  the 
president  and  directors  for  them  to  investigate  the  con- 
duct of  their  officers  and  agents,  and  report  the  result 
to  the  stockholders.  It  was  also  held,  that  in  the  ab- 
sence of  malice  or  bad  faith,  a  report  to  the  shareholders 
was  privileged,  but  that  such  privilege  did  not  extend 
to  the  preservation  of  the  report  and  evidence  in  a  book 
for  distribution  amongst  the  persons  belonging  to  the 
corporation.  And  the  corporation  was  held  liable  in 
damages  for  publishing  it  in  that  form. 

Upon  the  tv?o  above-cited  American  authorities  being 
cited  from  a  previous  edition  of  this  work  in  a  subse- 
quent case  (m),  in  England,  Mellor,  J.  and  Hannen,  J. 
expressed  their  approval  of  them.  The  facts  were  as 
follows: — The  defendants  were  a  company  established 
for  the  purpose  of  growing  cotton  in  Egypt.  The 
plaintiff  was  their  manager  there,  and  it  was  his  duty 
to  furnish'  defendants  with  an  account  of  his  trans- 
actions to  enable  them  to  give  the  shareholders  any 
account  of  the  profits  of  the  undertaking.  The  audi- 
tors were  of  opinion,  and  reported,  that  a  depre- 
ciation in  the  stock  of  the  company  was  owing  to 
the  mismanagement  of  the  plaintifP.  They  came  to 
this  opinion,  after  explanations  had  been  offered  to 
them  by  one  B.,  but  these  explanations  were  offered 
to  them  only,  and  not  to  the  directors.  At  the  ordi- 
nary general  meeting  of  shareholders,  the  directors 
laid  before  them  a  statement  of  the  accounts,  and  in 
this  statement  repeated  what  had  been  reported  to 
them  by  the  auditors.  There  was  nothing  whatever  to 
show  that  they  had  any  reason  to.  doubt  the  truth  of 
this    report,  nor   was    there    in    what    happened    at 

(l)  The  Philadelphia,  Wilmington  and  Baltimore  Railroad  Corpo- 
ration V.  Quigley,  21  How.  (Amer. )  Eep.  202. 

(m)  Lawless  v,  Anglo-Egyptian  Cotton  and  Oil  Co.,  38  L.  J.,  Q. 
B.  129;  t.  E.,  4  Q.  B.  262. 
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*the  meeting  any  extrinsic  evidence  of  malice  [*454]  Lawless  y. 
on  their  part.     By  a  resolution  passed  at  the  meeting  Anglo- 
tbe  report  of  the  directors  with  the  accounts,  and  the  ^QVpHan 
report  of  the  auditors,  were  ordered  to  be  j<rinted,  and  o?f  c"  """^ 
sent   to   the    shareholders   at   large;    and  they   were 
accordingly  sent  to  a  printer,   printed,  and  circulated 
among  the  shareholders,  and  used  by  them  at  an  ad- 
journed  meeting.     An   action   for   libel   was  brought 
against  the  company  and  tried  before  Kelly,  C.  B.,  who 
ruled  that  it  was  not  a  privileged  communication,  and 
the  plaintiff  having  proved  special  damage,  recovered 
a  verdict  for  500Z.     But  the  Court  of  Queen's  Bench 
afterwards  set  aside  the  verdict,  and  ordered  a  nonsuit 
to  be  entered  on,  the  ground  that  it  was  a  privileged 
communication,  and  that  the  sending  it  to  the  printer 
merely  to  be  printed  did  not  destroy  the  privilege,  as 
that  was  a  reasonably  necessary  mode  of  making  a  com- 
munication which  the  directors  were  bound  to  make  to 
their  shareholders,  absent  as  well  as  present;  they  were 
not  bound  to  employ  confidential  clerks,  to  write  a  let 
ter  to  each  shareholder. 

In  the  following  case  {n)  also,  the  slander  complained  OowlesY. 
of  was  held  to  be  a  privileged  communication.     The  Potts. 
plaintiff  was  trustee  of  a  charity,  and  also  farm  bailiff  Discussion  as 
to  Mr.  Cooper.     Attempts  had  been  made  to  remove  *°  conduct  of 
the   plaintiff  from  the  trust,   and  being  unwilling  to  *^^^i^®  °^ '^ 
repign  he  requested  Cooper   to  obtain  signatures  to 
a  protest  against  his  being  turned  out.     Cooper  ap- 
plied to  the  defendant  to  sign  the  protest:  he  refused, 
and  upon  Cooper  asking  his  reasons  for  refusing,  said 
he  would  not  keep  a  big  rogue  like  the  plaintiff  in 
the  trust.     Cooper  further  pressed  the  defendant  for 
his   reason   for    his  opinion,    and  he  then   said   that 
the    plaintiff    had    left    the    parish   under    discredit- 
able   circumstances,    and   without    settling    with   his 
creditors,  *including    the  defendant.     Cooper   [*455]  '• 

further  stated  that  in  consequence  of  what  the  defend- 
ant told  him  he  dismissed  the  plaintiff.  The  plaintiff 
brought  an  action,  and  the  jury  found  a  verdict  for  him, 
but  they  also  found  that  the  defendant  had  not  acted 
with  malice.  The  Court  of  Queen's  Bench  after- 
wards ordered  the  verdict  to  be  entered  for  the  defend- 
ant, on  the  ground  that  the  communication  was  privi- 

(n)  Cowles  V.  Potts,  34  L.  J.,  Q.  B.  247.  See  Purcell  v.  Sowler, 
46  L.  J.,  C.  L.  308,  where  it  was  held  that  the  publication  in  a 
newspaper  of  a  report  of  a  discussion  at  a  hoard  of  guardians  of 
the  conduct  of  the  medical  officer  was  not  privileged,  as  the  board 
was  not  necessarily  a  public  meeting. 
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Eule  in 
Harrison  v. 
Bush. 


Where 
mutual 
interest 
concerned. 


M'Dougal  v. 
Claridge. 


Wilson  V. 
Robinson. 


leged  having  been  bond,  fide  spoken  with  reference  to 
the  discussion  whether  it  was  proper  to  retain  the  plain- 
tiff as  a  trustee  of  the  charity,  and  Blackburn,  J.,  hav- 
ing stated  that  the  law  laid  down  in  Toogood  v.  Spyring 
(o),  had  always  been  approved  of,  added,  "In  the  more 
recent  decisions,  such  as  Whitely  v.  Adams  (p),  the  ten- 
dency has  been  to  extend  the  limits  of  the  moral  duty 
or  reasonable  exigency  which  authorizes  the  publication 
of  defainatory  matter.  But  we  think  that  the  present 
case  falls  strictly  within  the  limits  as  laid  down  in  Too- 
good  V.  Spyring. 

In  Harrison  v.  Bush  (g),  a  legal  canon  was  pro- 
pounded by  counsel,  and  adopted  by  the  Court,  that 
"a  communication  made  bond  fide  upon  any  subject- 
matter  in  which  the  party  communicating  has  an  in- 
terest, or  in  reference  to  which  he  has  a  duty,  is  pri- 
vileged, if  made  to  a  person  having  a  corresponding 
interest  or  duty,  although  it  contain  criminatory  matter 
which,  without  this  privilege,  would  be  slanderous  and 
actionable." 

III.  Communications  made  by  a  person  in  the  con- 
duct of  his  own  affairs  where  his  interest  is  concerned. 

Communications  of  this  sort  have  also  frequently 
been  held  to  be  privileged,  when  made  bond  fide  with 
a  view  to  the  interest  of  both  the  writer  and  the  per- 
sons addressed,  for  if  a  communication  of  this  sort, 
which  was  not  meant  to  go  beyond  those  immediately 
interested  in  it,  were  the  subject  of  an  action  for  dam- 
[*456]  ages,  it  would  be  impossible  *for  the  affairs  of 
mankind  to  be  conducted.  Upon  this  ground  a  letter 
written  by  the  defendant  to  Messrs.  W.,  bankers,  charg- 
ing the  plaintiff,  who  was  a  solicitor,  with  improper 
conduct  in  the  management  of  their  affairs,  in  which 
the  defendant  was  himself  interested,  was  held  to  be 
privileged  (r). 

So  a  letter  written  by  one  part  owner  of  a  brig  to 
another  part  owner,  who  had  recommended  the  plain- 


(o)  Anie,  p.  443. 

\p)  33  L.  J.,  C.  P.  89;  15  C.  B.,  N.  S.  392. 

(g)  5  E.  &  B.  348;  see  also  Dickson  v.  Ear}  Wilton,  1  Fost.  &  F. 
419;  Whiteley  v.  Adams,  vM  supra;  Dickson  v.  Milliard,  43  L.  J., 
Exc.  37. 

{r)  M'Dougal  V.  Claridge,  1  Camp.  267;  see  Wright  v.  Wood- 
gate,  2  Cr.  M.  &  E.  573;  SMplei/Y.  Todhunter,  7  C.  &  P.  680.  In 
the  latter  case  Tindal,  C.  J.,  in  summing  up  to  the  jury  said, 
"There  can  he  no  douht  that  a  man  has  a  right  to  communicate 
to  any  other  information  he  is  possessed  of  in  a  matter  in  which 
they  have  a  mutual  interest." 
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tiff  as  master,  reflecting  upon  the  master's  conduct,  was 
lield  to  be  privileged  (s). 

But  words  spoken  by  one  subscriber  to  a  charity,  in  jffartin  v. 
answer  to  inquiries  by  another  subscriber  respecting  strong. 
the  conduct  of  a  medical  officer  of  the  charity,  have 
been  held  not  to  be  privileged;  and  in  action  for  slan- 
der the  plaintiff  recovered  a  verdict  and  damages  (t). 
In  that  case,  however,  there  did  not  appear  to  be  a  suf- 
ficient reason  for  the  conversation  between  the  parties 
to  constitute  a  privileged  communication.  And  in  a 
subsequent  case  Lord  Wensleydale  said  that  if  those 
observations  had  been  made  in  a  matter  of  contest,  and 
the  contest  was  whether  the  person  slandered  should 
be  elected,  it  appeared  to  him  that  it  would  have  been 
a  privileged  communication.  The  case  alluded  to  is 
Kine  v.  Sewell  (m),  in  which  the  defendant,  having  xine  v. 
been  requested  by  A.  to  recommend  a  person  to  value  Sewell. 
some  work  done  for  him  by  the  plaintiff's  master  under 
contract,  told  A.  that  the  plaintiff  had  stolen  some  of 
the  materials,  and  afterwards  repeated  the  charge  to 
the  plaintiff's  master;  but  it  was  held  that  the  defendant 
was  not  liable  to  an  action  without  proof  of  express 
malice  on  his  part;  for  although  the  charge  appeared 
to  be  untrue,  yet  the  communication  having  been  made 
bond  fide  to  a  *person  interested,  in  discovering  [*457] 
a  wrong- doer,  and  who  made  inquiries,  and  believed  to 
be  true  by  the  defendant,  was  privileged. 

"Where  a  person  having  ground  or  supposed  ground  Complaints 
of  complaint  against  a  servant  or  public  ofiBcer,  makes  a  made  to 
representation  of  his  conduct  to  his  master  or  superior  ™aster  with 
officer  with  a  mew  to  obtaining  redress,  the  communica-  ^g^g^ 
tion  has  been  held  to  be  privileged  on  the  ground  of 
interest  in  the  party  making  it,  if  bond  fide  and  honestly 
made,  although  the  person  addressed  has  not  in  reality 
the  supposed  power. 

In  Lake  v.  King  (x)  a  petition  presented  to  a  com-  Lake  Y.King. 
mittee  of  the  House  of  Commons,  containing  crimina- 
tory matter,  was  held  privileged,  the  committee  having 
power  to  inquire,  although  no  power  to  give  redress  to 
the  petitioner.     So  where  a  person  (y),  having  a  just 

(s)    Wilson  V.  Bobinson,  7  Q.  B.  68. 

(t)  Martin  v.  Strong,  5  A.  &  E.  535;  see  Cowles  v.  Potts,  ante, 
p.  454. 

(u)  3  M.  &  "W.  303;  see  Kershaw  v.  Bailei/,  1  Exc.  743. 

(x)  1  Wms.  Saund.  131  6. ;  and  see  Dunne  v.  Anderson,  3  Bing. 
88;  Ey.  &  M.  287. 

(y)  Fairman  v.  Ives,  5  B.  &  Aid.  642;  and  see  Wenman  v.  Ash, 
13  C.  B.  837. 
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claim  against  an  oflS.cer  in  the  army,  and  who  therefore 
in  some  measure  was  subject  to  the  control  of  the  Secre- 
tary at  War,  applied  by  petition  to  the  latter,  in  order 
to  obtain  through  his  interference  the  payment  of  his 
debt;  it  was  held  that  the  petition  having  been  pub- 
lished for  the  purpose  of  obtaining  redress  and  not  for 
the  purpose  of  slander,  could  not  be  made  the  subject 
of  an  action.  And  Best,  J.,  cited  The  King  v.  Bayley 
{z),  in  which  a  letter  addressed  to  General  Willes  and 
the  four  principal  of&cers  of  the  Guards,  to  be  by  them 
presented  to  the  king,  stating  that  the  prosecutor  had 
obtained  from  the  defendant  a  warrant  for  the  pay- 
ment of  money  due  to  him  from  government,  under  a 
promise  of  paying  the  defendant  such  money,  and  that 
the  prosecutor  had  received  the  money,  and  had  not 
paid  it  over  to  the  defendant,  was  held  to  be  no  libel, 
but  a  representation  of  an  injury  drawn  up  in  a  proper 
way  for  redress,  and  added, — 

"  That  case  is  like  the  present.  Neither  the  officers 
nor  the  king  could  give  the  defendant  direct  assistance  in 
[*458]  receiving  the  money  wrongfully  *withheld.  But 
the  king  had  authority  to  dismiss  an  officer  from  his 
service,  and  most  probably  would  dismiss  any  one  who 
hesitated  to  do  what  honour  and  justice  required.  In 
the  present  case  there  was  at  least  probable  cause  for 
thinking  that  the  Secretary  at  War  would  advise  his 
Majesty  that  the  plaintiff  was  not  worthy  to  remain  in 
the  army  unless  he  did  the  defendant  immediate 
justice." 

So  in  an  action  (a)  for  libel  upon  the  plaintifp,  in  his 
situation  of  guard  of  the  Exeter  mail,  by  reason  of 
which  he  was  dismissed  from  his  situation.  The  libel 
complained  of  was  a  letter  written  to  Sir  Francis  Freel- 
ing,  chief  secretary  to  her  Majesty's  postmaster- general, 
by  the  defendant,  who  was  unconnected  with  the  post- 
office,  complaining  of  some  misconduct  of  the  plaintiff 
towards  the  defendant's  wife  in  a  journey  by  the  mail. 
It  was  held  by  Taunton,  J.,  that  the  letter  was  clearly 
not  privileged,  on  the  ground  of  its  being  an  official 
communication  (&).  But  that  learned  judge  also  ex- 
pressed an  opinion,  that  the  occasion  on  which  the  letter 
was  published,  rendered  its  publication  excusable,  in  the 


(z)  Bac.  Abr.  Libel,  A.  2 

(a)  Blake  v.  Pinfold,  I  Mood.  &  Eob.  198. 

(6)  Witbin  the  cases  of  Home  v.  Bentinek,  2  B.  &  B.  130;  Wyatt 
V.  Gore,  Holt,  299.  See  Dawkina  v.  Paulet,  and  Dawkins  v.  Lord 
Bokehy,  ante,  p.  444,  note  (r). 
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absence  of   express   malice.     And   in  another  similar 
case  (c),  Alderson,  B.,  laid  down  similar  law. 

Upon  similar  principles,  a  letter  written  by  a  dis-  Letter  by 
charged   butcher   to   his   customer,    reflecting   on  the  tradesman  to 
honesty  of   the   customer's   housekeeper,  was    held   a  customer  re- 
privileged  communication  (d).  fleeting  on 

And  a  memorial,  transmitted  to  the  Home  Secretary,  cu^omer-s^ 
complaimng  of  the  conduct  of  the  plaintiff  who  was  a  servant. 
county  magistrate,  during  an  election  of  an  M.  P.  for  a  Harrison  v. 
borough  in  the  county,  has  been  held  to  be  privileged,  -^''*''- 
although  in  practice  the  advice  of  the  Keeper  of  the  Memorial  to 
Great  Seal  is  generally  acted  upon  as  to  the  removal  of  ?°™®  ^^^^''' 
justices;  as  the  memorial  might  be  considered  as  ad- pufnin^'of  a 
dressed  to  the  Queen  through  the  Home  Secretary,  who  magistrate. 
might  himself  have  caused  an  inquiry  to  be  made,  have 
communicated  *with  the  Keeper  of  the  Great  [*4591 
Seal,  and  have  in  effect  recommended  the  removal  of  the 
plaintiff  (e). 

Upon  similar  principles  a  letter  from  a  servant  to  his  Letter  from 
•  master,  reflecting  upon  the  character  of  a  third  person,  servant  to  his 
who  had  either  complained,  or  threatened  to  complain,  ^^^^^  about 
to  the  master  about  the  servant,  would  be  privileged  (/).'  ^^^^  person. 

Where  a  communication  is  privileged,  the  mere  fact  Presence  of 
that  a  third  person  was  present  at  the  time  it  was  made,  third  person 
will  -not  render  it  less  so,  though,  if  an  opportunity  of  ^^^  "°*  ^^^^ 
publishing  the  libel  in  the  presence  of  a  third  person  is  w7 though 
sought  out,  that  may  be  evidence   of   malice.     Thus,  seeking  a 
where  (gr)  it  appeared  that  the  plaintiff  was  a  journey-  witness  may 
man  carpenter,  and  had  been  in  the  employ  of  B.,  a  ^®  evidence 
master  carpenter,  in  the  constant  employ  of  the  Earl  of      '"^^i'^e. 
Devon  at  Powderham.     The  defendant  was  tenant  to  llllZ^  ^' 
the  Earl,  and  required  some  repairs  at  his  farm,  and   *'^""^' 
plaintiff,  pursuant  to  B.'s  orders,  went  with  another 
workman  to  the  defendant's  house  for  the  purpose  of 
doing  them.     The  work  was  done  in  a  negligent  man- 
ner, and  not  to  the  satisfaction  of  B.     During  the  pro 
gress  of  the  work  the  plaintiff  got  drunk,  and  circum- 
stances occurred  which  induced  the  defendant  to  believe 
that   the   plaintiff   had   broken    open   the   cellar   and 

(fl)    Woodward  v.  Lander,  6  C.  &  P.  548. 

(d)  Coward  v.  Wellington,  7  C.  &  P.  531.  See  also  Amann  y. 
Damm,  29  L.  J.,  C.  P.  isiS. 

(e)  Harrison  v.  Bush,  5  E.  &  B.  344,  overruling,  to  a  certain  ex- 
tent, Blagg  v.  Start,  10  Q.  B.  899,  in  which  case,  however,  there 
was  express  malice.     See  Hunt  v.  Ooodlake,  43  L.  J.,  C.  P.  55. 

(/)  See  Wright  v.  Woodgate,  2  Cr.  M.  &  E.  573. 

(g)  Toogood  v.  Spyring,  1  Cr.  M.  &  R.  181 :  and  see  Padmore  v. 
Lavxreme,  11  A.  &  E.  380;  Taylor  v.  Hmldns,  20  L.  J.,  Q.  B. 
313,  ante,  p.  448. 
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Toogood  V.  obtained  access  to  his  cyder.  B.  had  requested  the  de- 
fendant to  inspect  the  work,  and  afterwards,  whilst  the 
plaintiff  and  one  T.  were  at  work  at  Powderham,  the 
defendant  came  up,  and  in  his  presence,  charged  the 
plaintiff  with  breaking  open  the  cellar,  getting  drunk, 
and  spoiling  his  job.  The  plaintiff  denied  the  charge, 
but  defendant  said  he  would  swear  it,  and  so  would  his 
men.  In  a  subsequent  conversation,  in  the  plaintiff's 
absence  the  defendant,  in  answer  to  a  question  by  T., 
whether  he  really  thought  the  plaintiff  had  broken  open 
[*460]  his  cellar,  said  he  *was  sure  of  it,  and  his  peoplo 
would  swear  to  it.  Defendant  then  went  a-^lp^ay  in  -search 
of  B.,  whom  he  saw,  and  to  whom  he  repeated  that  the 
plaintiff  had  broken  open  the  door,  got  drunk,  and 
spoiled  his  job.  B.  thereupon  went  to  the  plaintiff,  and 
told  him  that  until  his  character  was  cleared  he  could 
not  remain  in  the  employ  of  the  Earl.  The  next  day 
B.  investigated  the  charge,  and  told  the  plaintiff  he 
considered  it  not  made  out,  and  his  character  was 
cleared,  and  he  might  go  to  work  again;  but  the  plain- 
tiff refused  to  work,  saying  his  character  was  not  clear- 
ed, and  brought  his  action  against  the  defendant.  It 
was  held,  that  the  communication  to  B.  was  privileged, 
and  that  the  statement  made  to  T.  upon  the  second 
meeting  in  the  plaintiff's  absence  was  not,  but  that  the 
statement  made  to  the  plaintiff,  though  in  the  presence 
of  T.,  was  privileged.  And  in  delivering  the  judgment 
of  the  Court  of  Exchequer,  Lord  Wensleydale,  after 
laying  down  the  principles  which  have  been  already, 
cited  (fe),  said, — 

"  Among  the  many  cases  which  have  been  reported 
on  this  subject,  one  precisely  in  point  has  not,  I  believe, 
occurred;  but  one  of  the  most  ordinary  and  common 
instances  in  which  the  principle  has  been  applied  in 
practice  is  that  of  a  former  master  giving  the  character 
of  a  discharged  servant;  and  I  am  not  aware  that  it  was 
ever  deemed  essential  to  the  protection  of  such  a  com- 
munication, that  it  should  be  made  to  some  person 
interested  in  the  inquiry,  alone,  and  not  in  the  pre- 
sence of  a  third  person.  If  made  with  honesty  of  pur- 
pose to  a  party  who  has  any  interest  in  the  inquiry 
(and  that  has  been  very  liberally  construed)  (i),  the 
simple  fact  that  there  has  been  some  casual  bystander 
cannot  alter  the  nature  of  the  transaction.  The  busi- 
ness of  life  could  not  be  Veil  carried  on  if  such  restraints 

ill)  Anie,^.  443. 

li)  Child  V.  Affleck,  9  B.  &  C.  403.     See  this  case,  ante,  p.  439. 
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were  imposed  upon  this  and  similar  communications,  Toogood  v. 
and,  if,  on  every  occasion  in  which  they  were  made,  Spyring. 
they  were  not  protected  unless  strictly  private.  In  this 
class  of  communication  is  no  doubt  comprehended  the 
right  of  a  master  bona  fide  to  charge  his  servant  for 
any  supposed  misconduct  in  his  service,  and  to  give 
him  admonition  and  blame;  and  we  think  that  the 
simple  circumstance  of  the  master  exercising  that  right 
in  the  presence  of  another,  does  by  no  means  of  neces- 
sity take  away  from  it  the  protection  which  the  law 
would'  otherwise  afford.  Where,  indeed,  an  opportunity 
is  sought  for  making  such  a  charge  before  third  per 
sons,  which  might  have  been  made  in  private,  it  would 
afford  strong  evidence  of  a  *malicioug  intention,  [*461] 
and  thus  deprive  it  of  that  immunity  which  the  law 
allows  to  such  a  statement,  when  made  with  honesty  of 
purpose;  but  the  mere  fact  of  a  third  person  being  pre- 
sent does  n'ot  render  the  communication  absolutely 
unauthorized,  though  it  may  be  a  circumstance  to  be 
left  with  others,  including  the  style  and  character  of 
the  language  used,  to  the  consideration  of  the  jury, 
who  are  to  determine  whether  the  defendant  has  acted 
bond  fide  in  making  the  charge,  or  been  influenced  by 
malicious  motives.  In  the  present  case  the  defendant 
stood  in  such  a  relation  with  respect  to  the  plaintiff, 
though  not  strictly  that  of  master,  as  to  authorize  him 
to  impute  blame  to  him,  provided  it  was  done  fairly  and 
honestly,  for  any  supposed  misconduct  in  the  course  of 
his  employment,  and  we  think  that  tho  fact,  that  the  im- 
putation was  made  in  T.'s  presence,  does  not  of  itself 
render  the  communication  unwarranted  and  officious, 
but  at  most  is  a  circumstance  to  be  left  to  the  con-  . 
sideration  of  the  jury.  We  agree  with  the  learned 
judge,  that  the  statement  to  T.  in  the  plaintifl's  absence 
was  unauthorized  and  ofBcious,  and  therefore  not  pro- 
tected, although  made  in  the  belief  of  its  truth,  if  it 
were,  in  point  of  fact,  false." 

Where  communications  made  with  reference  to  the  Rules,  where 
character  of  servants  do  not  come  within  the  class  of  eommunica- 
privileged  communications,  they  are,  of  course,  subject  tioii.^o* 
to  the  ordinary  rules  which  govern  actions  for  defama-  ^^       ^ 
tion.     It  is  not,  however,  necessary  here  to  enter  into  a 
full  examination  of  those  rules  which  have  been  already 
treated  of  in  the  work  before  referred  to  (fc) ;  it  is  suflfi- 

(Jc)  ■  Starkie  on  Slander.  Neither  is  it  necessary  to  enter  into  a, 
discussion  of  what  expressions  are,  and  what  are  not,  actionable. 
It  may,  however,  be  remarked,  that  where  the  expressions  used 
are  capable  of  a  harmless  and  also  of  an  injurious  meaning,  the 
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cient  to  state,  that  in  actions  for  slander,  the  general 
rule  is,  that  where  the  natural  consequence  of  the  words 
is  a  damage  ;  as  if  they  import  a  charge  of  having  been 
guilty  of  a  crime,  or  of  having  a  contagious  distemper, 
[*462]  or  if  they  are  prejudicial  *to  a  person  in  an  of- 
fice, or  to  a  person  of  a  profession  or  trade,  they  are  in 
themselves  actionable  ;  in  other  cases  the  party  who 
brings  an  action  for  words,  must  show  the  damage 
which  he  has  received  from  them  (I). 

From  hence  it  appears  that  an  action  for  slander  may 
be  maintained  by  a  servant  without  proof  of  special 
damage,  where  the  imputation  afPects  him  in  his  situa- 
tion of  servant,  that  is  where  it  is  made  with  reference 
to  his  character  or  conduct  as  such,  and  imputes  to  him 
the  want  of  some  qualification  for  or  misconduct  in  his 
situation. 

Thus,  in  Seaman  v.  Bigg  (m),  in  the  time  of  Charles 
I ,  it  was  held  that  the  words,  "  Thou  art  a  cozening 
knave,  and  hast  cozened  thy  master  of  a  bushel  of  bar- 
ley," spoken  of  a  bailiff  and  servant  in  husbandry, 
were  actionable :  for,  said  the  Court,  though  "true  it  is 
generally  an  action  will  not  lie  for  calling  one  'cozen- 
ing knave,'  yet  where  the  words  are  spoken  of  one  who 
is  a  servant  and  accomptant,  and  whose  credit  and 
maintenance  depends  upon  his  faithful  dealing,  and  he 
by  such  disgraceful  words  is  deprived  of  his  livelihood 
and  means  of  maintenance,  there  is  good  reason  it 
should  bear  an  action,  that  he  might  have  recompense 
for  loss  of  his  credit  and  means." 

plaintiff  is  at  liherty  to  point  them  by  innuendo  to  the  latter,  if  in 
their  ordinary  sense  they  are  capable  of  such  a  construction. 
Thus,  in  Clegg  v.  Laffer,  10  Bing.  250,  where  the  defendant,  in 
writing  to  one  of  his  friends,  said  of  the  plaintiff,  "He  is  so  in- 
flated with  200Z.  or  3001.  which  he  ha>s  made  in  my  service — God 
only  knows  whether  honestly  or  otherwise — that,"  &c.,  and  the 
plaintiff  in  his  declaration  explained  the  words  by  innuendo 
thus — "Meaning  to  insinuate  that, the  plaintiff  had  conducted 
himself  in  a  dishonest  manner  in  the  defendant's  service,"  the 
Court  of  Common  Pleas  held  that  the  innuendo  did  not  exceed  the 
limits  which,  according  to  the  definitions  in  the  authorities,  it  is 
allowed  to  make.  See  further  on  this  point,  1  Wms.  Saund.  243 
a,  note  (i)  ;  Griffitlis  v.  Lewis,  8  Q.  B.  841.  But  the  innuendo 
must  not  be  too  large,  Day  v.  Robinson,  1  A  &  E.  554  ;  Wlieeler 
v.  Haynes,  9  A.  &  E.  286 ;  see  Williams  v.  Gardiner,  1  M.  &  W. 
245. 

(l)  Bac.  Abr.  Slander,  A. ;  1  Stark,  on  Slander,  10. 

(m)  Cro.  Car.  480  ;  and  see  Eeignald's  case,  Cro.  Car.  563,  where 
similar  words  were  held  actionable  when  spoken  of  a  deputy 
clerk  to  a  register.  See  also  Wright  v.  Moorhouse,  Cro.  Eliz.  358. 
In  Fox  V.  Broderick,  14  It.  C.  L.  R.  453,  it  was  held  that  a  letter 
addressed  by  a  bond  fide  mistake  to  the  master  instead  of  to  a  ser- 
vant at  the  master's  house  was  libellous. 
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Upon  this  ground  it  has  been  held  that  to  impute 
drunkenness  to  a  master  mariner  in  command  of  a  ves- 
sel at  sea  (w);  or  to  say  of  a  gamekeeper  in  a  hunting 
country  that  he  killed  foxes  (o) ;  were  actionable  with- 
out special  damage. 

But  unless  the  imputation  be  connected  with  the  ser-  Must  be  con- 
vant's  occupation,  or  show  the  want  of  some  general  nected  with 
requisite,  no  action  can  be  maintained  in  respect  of  it.  cbarj,cter. 
"Every  authority  which  I  have  been  able  to  find,"  said 
*Bayle7,  B.,  in  Lumby  v.  Allday  (p),  "  either  [*463]  2,„mjy  y. 
shows  the  want  of  some  general  requisite,  as  honesty,  Allday. 
capacity,  fidelity,  &c.,  or  connects  the  imputation  with     . 
the  plaintiff's  office,  trade  or  business."     In  that  case, 
therefore,  where  the  defendant  said  of  the  plaintiff, 
who  was  clerk  to  the  Birmingham   and  Staffordshire 
Gas  Light  Company,  "  You  are  a  fellow,  a  disgrace  to 
the  town,  imfit  to  hold  your  situation  for  your  conduct 
with  whores.    I  will  have  you  in  the  Argus.    You  have 
bought  up  all  the  copies^ of  the  Argus,  knowing  you 
have  been  exposed.     You  may  drown  yourself,  for  you 
are  not  fit  to  live,  and  are  a  disgrace  to  the  situation 
you  hold,"  Bay  ley,  B.,  intimated  a  strong  opinion  that 
the  charge  proved  was  not  actionable  ;  because  the  im- 
putation it  contained  did  not  imply  the  want  of  any  of 
those  qualities  which  a  clerk  ought  to  possess,  and  be- 
cause the  imputation  had  no  reference  to  his  conduct 
as  clerk. 

And  where  the  plaintiff  complains  of  the  imputation  Manner  of 
of  scandulous  conduct  in  his  occupation,  it  is  necessary  connection 
for  him  to  set  forth  in  the  declaration  in  what  manner  pi^st  appear 
it  was  connected  with  his  occupation  by  the  defendant  ^^."^^ declar- 
(q).     And,  therefore  in  an  action  for  slander  of  a  sala- 
ried superintendent  of  police,  at  Leeds,  where  the  de-  ^"™g^ 
claration  did  not  show  how  the  slander  was  connected 
by  the  defendant  with  the  plaintiff's  office,  judgment 
was  arrested  (r). 

Where  the  words  complained  of  by  the  plaintiff  are  Special 
not  actionable  per  se,  it  becomes  necessary  for  the  plain-  damage; 
tiff  to  allege  and  prove  what  is  called  special  damage, 

(n)  Irwin  v.  Brandwood  33  L.  J.,  Exc.  257;  2  H.  &  C.  960. 

\o)  Foulger  v.  Neweomb,  36  L.  J.,  Exc.  169. 

(^)  1  Cr.  &  J.  305.  See  also  Connors  v.  Justice,  13  Ir.  C.  L. 
E.  451. 

(q)  See  Ayre  v.  Craven,  2  A.  &  E.  8  ;  Doyley  v.  Roberts,  3  Bing. 
N.  C.  835 ;  Southee  v.  Denny,  1  Exc.  196 ;  Hopwood  v.  Thorn,  8, 
C.  B.  293 ;  Miller  v.  David,  43  L.  J.,  C.  P.  84,  where  it  was  held 
not  to  be  actionable  to  say  of  a  stonemason  that  he  was  ringleader 
of  the  nine-hour  system,  &c. 

(r)  James  v.  Brook,  9  Q.  B.  7. 
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of  the  words 
spoken. 


Vicars  v. 
Wilcoeks. 


i.  e,,  some  actual  Bpecific  injury  resulting  from  the  use 
of  the  words.  And  it  is  also  necessary  for  the  plaintiff 
to  prove  special  damage  where  it  is  alleged  in  a  declara- 
tion for  words  which  are  actionable  per  se.  But  in 
must  be  legal  [*464]  either  of  those  cases,  *it  is  said  not  to  be  suffi  ■ 
consequence  cient  for  the  plaintiff  to  prove  a  mere  wrongful  act  of 
a  third  person  induced  by  the  slander,  but  that  the  spe- 
cial damage  complained  of  must  be  the  legal  and 
natural  consequence  of  the  words  spoken.  Therefore 
(h),  in  an  action  for  slander,  where  special  damage  al- 
leged was,  that  in  consequence  of  words  used  by  the 
defendant,  J.  O.  had  discharged  the  plaintiff,  and  R.  P. 
had  refused  to  hire  him  ;  and  it  appeared  that  the 
plaintiff  had  been  retained  by  J.  O.  as  a  journeyman 
for  a  year  at  certain  wages,  and  that  before  the  expira- 
tion of  the  year  his  master  had  discharged  him  in  con- 
sequence of  certain  words  spoken  by  the  defendant, 
who  accused  the  plaintiff  of  cutting  his  cordage  ;  and 
it  also  appeared  that  the  plaintiff  afterwards  applied  to 
E.  P.  for  employment,  but  he  refused  to  employ  him  in 
consequence  of  the  words  and  because  his  former  mas- 
ter had  discharged  him  for  the  offence  im,puted  to  him : 
it  was  held  that  the  action  could  not  be  maintained,  as 
the  special  damage  alleged  was  not  the  legal  and 
natural  consequence  of  the  words  spoken.  And  Lord 
EUenborough  added, — 

"Here  it  was  an  illegal  consequence ;  a  mere  wrongful 
act  of  the  master,  for  which  the  defendant  was  no  more 
answerable  than  if,  in  consequence  of  the  words,  other 
persons  bad  afterwards  assembled  and  seized  the  plain- 
tiff and  thrown  him  into  a  horse-pond;  by  way  of  pun- 
ishment for  his  supposed  transgression.  Upon  the 
second  ground,  non  liquet  that  the  refusal  by  K.  P.  to 
employ  the  plaintiff  was  in  consequence  of  the  words 
spoken  as  it  is  alleged  to  be  ;  there  was  at  least  a  con- 
current cause,  the  act  of  his  former  master  in  refusing 
to  continue  him  in  his  employ  which  was  more  likely 
to  weigh  with  R.  P.  than  the  mere  words  themselves  of 
the  defendant." 

Upon  similar  principles  in  an  action  for  slander  by  a 
shopwoman  and  servant  for  saying  of  her,  "  She  secret- 
ed Is.  &d.  under  the  till,  stating,  these  are  not  times  to 
be  robbed  "  (i)  ;  in  consequence  of  which  it  was  alleg- 
ed one  S.  refused  to  engage  her  in  his  service,  judgment 

(h)  Vicare  v.  WilcoeJcs,  8  East,  1  ;  2  Smith's  L.  C.  487.  But 
see  Lynch  v.  Knight,  9  Ho.  L.  C.  577. 

(/)  Kelleij  V.  Partington,  5  B.  &  Ad.  645  ;  and  seeAshlei/  v  Har- 
rison, 1  Esp.  48  ;  Taylor  v.  Neri,  1  Esp.  386,  ante,  p.  15G. 
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was  *arrested  on  the  ground  that  the  special  [*465] 
damage  alleged  was  not  the  natural  result  of  the  words 
used  ;  and  Patteson,  J.,  observed, — 

"  It  is  said  that  the  words  are  actionable  because  a 
person  after  hearing  them  chose  in  his  caprice  to  reject 
the  plaintiff  as  a  servant.  But  if  the  matter  was  not  in 
its  nature  defamatory,  the  rejection  of  the  plaintiff  can- 
not be  considered  the  natural  result  of  the  speaking  of 
the  words.  To  make  the  speaking  of  the  words  wrong- 
ful, they  must  in  their  nature  be  defamatory." 

But  these  cases  have  not  been  altogether  approved  of  Not  approved 
(k) ;  and  in  a  subsequent  case  it  was  held  that  the  dis-  of. 
charge  of  the  plaintiff  by  her  employer,  in  consequence 
of  words  used  by  the  defendant,  was  not  too  remote  an 
injury  to  entitle  the  plaintiff  to  receiver  damages  in  re- 
spect of  it;  the  Court  distinguishing  that  case  from 
Vicars  v.  Wilcooks.  In  the  case  alluded  to  (Z),  it  ap-  j^nig^t  y 
peared  that  the  plaintiff  and  another  young  woman  Gibbs. 
lodged  in  the  house  of  E.,  whose  wife  was  a  straw-bon- 
net maker,  and  employed  them  in  the  way  of  her  busi- 
ness. The  defendant,  who  was  landlord  of  the  house, 
and  lived  next  door  but  one,  came  to  Mrs.  E.,  and  spoke 
of  the  plaintiff  and  her  fellow-lodger  thus  :  "  I  am 
ashamed  of  their  conduct;  they  were  singing  and  mak- 
ing a  noise,  and  tabouring  the  windows  (i.  e.,  tapping 
them  with  their  fingers);  it  is  no  use  their  denying  it; 
their  conduct  is  shameful  and  disgraceful,  more  like  a 
bawdy-house  than  anything  else,  and  no  moral  person 
would  like  to  have  such  people  in  his  house."  After 
this  Mrs.  E.  dismissed  them,  which  was  the  special 
damage  complained  of.  She  ga'fte  the  following  evi- 
dence as  to  her  motives: — "I  dismissed  them  because  I 
thought  it  would  offend  the  defendant  to  keep  her  longer ; 
it  was  in  consequence  of  what  he  had  said.  It  was  not 
because  I  *believed  the  words,  but  because  I  [*466] 
was  afraid  that  it  would  offend  the  defendant  to  keep 
her;  he  was  my  landlord,  and  came  to  complain  of  the 
conduct  of  my  lodgers."  The  plaintiff  recovered  a  ver- 
dict, with  which  the  Court  refused  to  interfere,  Parke, 
J.,  observing, — 

(k)  See  1  Starkie  on  Slander,  206,  note  a;.  That  learned  author 
considers  Vicars  v.  Wilcocks  inconsistent  with  the  cases  in  which 
the  special  damage  has  consisted  of  loss  of  marriage,  where  the 
party,  who  by  reason  of  the  slander  broke  off  the  marriage,  was 
under  a  promise  to  m,arry.  And  see  Morris  v.  Langdale,  3  B.  & 
P.  284  ;  Green  v.  Button,  2  Cr.  M.  &  R.  707 ;  Lynch  v.  Knight,  9 
Ho.  L.  C.  577 ;  and  the  note  to  Vicars  v.  Wilcocks,  2  Smith's  L. 
C.  487. 

(0  Knight  v.  Gibhs,  1  A.  &  E.  43. 
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Hoey  V. 
Felton. 


Action  for 
endorsing 
cab-driver's 
licence. 


"  It  is  said  that  the  witness  would  have  turned  the 
plaintifP  away  on  the  defendant's  wish  to  that  efPeot 
being  intimated,  although  no  slanderous  words  had 
been  used.  But  it  is  clear  that  i^  the  words  in  question 
had  not  been  used,  the  plaintiff  would  not  have  been 
dismissed ;  and  it  is  sufficient  for  this  action  to  show 
that  she  was  turned  out  in  consequence  of  such  words 
of  the  defendant.  The  effect  of  the  evidence  may  be 
that  the  witness  would  have  turned  the  plaintiff  away 
if  different  words  had  been  used,  but  different  words 
were  not  used,  and  she  was  sent  away  in  consequence 
of  these.  In  Vicars  v.  Wilcocks,  supposing  the  point 
there  to  have  been  rightly  decided,  there  were  two  dis- 
tinct causes  of  the  special  damage — the  words  used  and 
an  act  done  by  a  third  person;  and  the  damage  might 
have  resulted  from  either."  And  Patteson,  J.,  added, 
"  The  case  is  not  like  Vicars  v.  Wilcocks,  because  here 
the  whole  cause  of  the  special  damage  proceeds  from 
the  defendant  himself;  nothing  is  done  by  any  other 
person." 

Where,  however,  in  an  action  for  false  imprisonment 
the  plaintiff  laid  as  special  damage  the  loss  of  a  situa- 
tion which  he  would  otherwise  have  got,  and  the  fact 
was  that  the  defendant  imprisoned  the  plaintiff  from 
half -past  one  till  past  two,  and  the  plaintiff  tendered  evi- 
dence that  if  he  had  appeared  at  a  certajn  place  at  two  he 
might  have  obtained  a  situation ;  but  when  be  got  out 
of  prison  he  did  not-go  to  seek  the  situation,  but  went 
home  instead,  and  did  nqt  make  any  application  for  it 
till  the  following  day,  when  it  was  too  late :  it  was  held 
that  the  damage  was  not  the  natural  result  of  the  un- 
lawful act  of  the  defendant,  but  too  remote:  and  Erie, 
C.  J.,  cited  Vicars  v.  Wilcocks  with  approbation  (m). 

Before  quitting  this  part  of  our  subject  it  may  be 
noticed,  that  it  has  been  held  {n)  that  an  action  lies  by 
[*467]  a  cab-driver  *against  his  master  for  wrongfully 
and  unjustly  defacing  his  licence  as  a  driver  under  the 
statute  6  &  7  Vict.  c.  86  (o)  (which  by  sect.  21  of  that  stat- 


(m)  SCoey  v.  Felton,  31  L.  J.,  C.  P.  105;  11  C.  B.,  N.  S.  142. 
But  see  Lynch  v.  Knight,  9  Ho.  L.  C.  577,  where  Vicars  v.  Wil- 
cocks was  not  approved  of. 

(n)  Swrrell  v.  Ellis,  2  C.  B.  295  ;  ace.  Rogers  v.  Macnamara,  14 
C.  B.  27,  where  it  was  held  to  be  no  justification  that  the  matter 
endorsed  on  the  licence  was  true.  In  Carter  v.  Cooper,  Guildhall, 
December  11th,  1869,  a  cab-driver  recovered  10?.  damages  against 
a  cab  proprietor  for  endorsing  his  licence,  "on  account  of  short 
money,"  as  the  reason  of  his  discharge. 

(o)  For  regulating  hackney  and  stage  carriages  in  and  near 
London. 
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ute  the  proprietor  of  every  hackney  carriage  is  required  JTurreU  v. 
to  retain  in  his  possession  whilst  the  driver  remains  in  Ellis. 
his  service),  and  which  licence  the  defendant  had  de- 
faced by  writing  upon  it  a  bad  character  of  the  plain- 
tiff as  a  driver.     And  it  was  held,  after  verdict,  to  be 
not  necessary  to  aver  that  it  was  maliciously  done.  But 
in  a  previous  case  (p)  Lord  Abinger  had  stated  his  Action  -will 
opinion  that  if  a  servant  enter  into  a  service  and  bring  not  lie  for 
a  written  character  with  him,  his  master  could  not  be  endorsing 
considered  to  do  wrong  if  he  wrote  upon  it  that  the  per-  .^yjitten 
son  to  whose  character  it  related  had  afterwards  been  character, 
in  his  service  and  was  dismissed  for  ill-behaviour.  Taylor  v. 

It  has  been  held  that  the  Court  of  Chancery  has  no  Rowan. 
jurisdiction  to  restrain  the  publication  of  a  libel  even 
when  its  publication  will  be  injurious  to  property  or 
reputation  (g). 

False  and  Forged  Characters — Stat.  32  Geo.  3,  c.  56. 

If  a  master  knowingly  give  a  false  character  of  a  liability  of 
servant  to  a  person  about  to  hire  him,  and  the  servant  master  to 
afterwards  rob  or  injure  his  new  master,  he  may,  in  an  person  to 
action  for  the  deceit,  recover  from  the  former  master  whom  false 
the  damages  he  has  sustained  in  consequence  of  such  gei-yant 
false  character  having  been  given  (r).  given. 

*Moreover  in  such  cases  a  criminal  responsi-  [*468] 
bility  is  sometimes  incurred  by  a  person-  giving  a  false 
character  (s). 


{p)  laylor  v.  Eowan,  7  C.  &  P.  70  ;  1  Mood.  &  Rob.  490. 

(g)  Prudential  Assurance  Co.  v.  Knott,  44  L.  J.,  Ch.  192. 

()•)  Wilkin  v.  Bead  15  C.  B.  192.  See  Pasley  v.  Freeman,  3  T. 
E.  51 ;  2  Smith's  L.  C.  71,  in  a  note' to  which  will  be  found  a 
discussion  of  the  interesting  question,  how  far  legal,  without 
moral,  fraud  furnishes  a  ground  of  action.  It  is  conceived  that 
Lord  Tenterden's  Act,  9  Geo.  4,  c.  14,  s.  6,  which  provides  "that 
no  action  shall  be  brought  whereby  to  charge  any  person  upon 
or  by  reason  of  any  representation  or  assurance  made  or  given,  con- 
cerning or  relating  to  the  character,  conduct,  credit,  ability,  trade 
or  dealings  of  any  otlaet  person  to  the  intent  or  purpose  that  such 
other  person  may  obtain  credit,  monies  or  goods  upon,  unless 
such  representation  or  assurance  be  made  in  writing  signed  by 
the  party  to  be  charged  therewith  "—would  not  apply  to  char- 
acters given  to  servants  to  enable  them  to  obtain  situations,  as  that 
Act  was  passed  to  remedy  an  evil  which  had  grown  up  of  evading 
the  Statute  of  Frauds  (which  required  guarantees  to  be  in  writ- 
ing,) by  suing  parties  for  false  representation  as  to  characters  of 
third  persons,  whereby  goods  had  been  obtained,  and  thus  indi- 
rectly fixing  them  with  the  debts  of  such  third  persons,  see  Lyde 
V.  Barnard,  1  M.  &  "W.  101 ;  Tatton  v.  Wade,  18  C.  B.  371. 

(s)  Knowingly  uttering  a  forged  testimonial  to  character  with 
intent  to  deceive,  and  thereby  obtain  a  situation  of  emolument, 
is  a  forgery  at  common  law :  S.  v.  Sharman,  23  L.  J.,  M.  C.  51 ; 
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32  Geo.  3. 
c.  56. 


Sect.  1. 
Any  person 
personating 
master  or 
giving  false 
character ; 


Sect.  2. 
or  asserting 
that  a  servant 
has  been' 
hired  for  a 
period  of 
time,  or  in  a 
station ; 


Sect.  3. 
or  was  dis- 
charged at 
any  other 
time,  or  had 
not  been 
hired  in  any 
previous  ser- 
vice, contrary 
to  fact; 


Sect.  4. 


By  the  statute  32  Geo.  3,  c.  56,  after  reciting  that — 

"Whereas  many  false  and  counterfeit  characters  of 
servants  have  either  been  given  personally  or  in  writ- 
ing by  evil-disposed  persons  being  or  pretending  to  be 
the  master,  mistress,  retainer  or  superintendent  of  such 
servants,  or  by  persons  who  have  actually  retained  such 
servants  in  their  respective  service,  contrary  to  truth 
and  justice  and  to  the  peace  and  security  of  his  Majesty's 
subjects  ;  and  whereas,  the  evil  herein  complained  of 
is  not  only  difficult  to  be  guarded  against,  but  is  also  of 
great  magnitude  and  continually  increasing,  and  no 
sufficient  remedy  has  hitherto  been  applied." 

It  is  enacted  that,  after  Ist  July,  1792  : — 

"If  any  person  or  persons  shall  falsely  personate 
any  master  or  mistress,  or  the  executor,  administrator, 
wife,  relation,  housekeeper,  steward,  agent  or  servant 
of  any  such  master  or  mistress,  and  shall  either  per- 
sonally or  in  writing  give  any  false,  forged  or  counter- 
feited character  to  any  person  ofPering  him  or  herself 
to  be  hired  as  a  servant  into  the  service  of  any  person 
or  persons,  then  and  in  such  case  every  such  person  or 
persons  so  offending  shall  forfeit  and  undergo  the  pen- 
alty or  punishment  hereinafter  mentioned." 

"  If  any  person  or  persons  shall  knowingly  and  wil- 
fully pretend  or  falsely  assert  in  writing  that  any  ser- 
vant has  been  hired  or  retained  for  any  period  of  time 
whatsoever,  or  in  any  station  or  capacity  whatsoever 
other  than  that  for  which  or  in  which  he,  she  or  they 
shall  have  been  hired  or  retained  such  servant  in  his, 
her  or  their  service  or  employment,  or  for  the  service 
of  any  other  person  or  persons,  that  then,  and  in  either 
of  the  said  cases,  such  person  or  persons  so  offending 
as  aforesaid  shall  forfeit  and  undergo  the  penalty  or 
punishment  hereinafter  mentioned." 

"  If  any  person  or  persons  shall  knowingly  and  wil- 
fully pretend  or  falsely  assert  in  writing,  that  any  ser- 
vant was  discharged,  or  left  his,  her  or  their  service  at 
any  other  time  than  that  at  which  he  or  she  was  dis- 
charged, or  actually  left  such  service  ;  or  that  any  such 
servant  had  not  been  hired  or  employed  in  any  previous 
[*469J  service,  contrary  to  truth  *that  then,  and  in 
either  of  the  said  cases,  such  person  or  persons  shall 
forfeit  and  undergo  the  penalty  or  punishment  herein- 
after mentioned." 

"  If  any  person  shall  offer  himself  or  herself  as  a 


B.  v.  Moah,  27  L.  J.,  M.  C.  204 ; 
Jur,,  N.  S.  464. 
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servant,  asserting  or  pretending  that  he  or  she  hath  or  any  person 

served  in  any  service  in  which  such  servant  shall  not  offering  him- 

actually  have  served;  or  with  a  false,  forged  or  counter-  self  as  a 

feit  certificate  of  his  or  her  character;  or  shall  in  any-  pretending  to 

wise  add  to  or  alter,  efface  or  erase  any  word,  date,  have  served 

matter  or   thing  contained  in  or  referred  to  in  any  where  he  has 

certificate  given  to  him  or  her  by  his  or  her  last  or  for-  not  served,  or 

mer  master  or  mistress,  or  by  any  other  person  or  per-  certificate  or 

sons  duly  authorized  by  such  master  or  mistress  to  give  altering  any 

the  same,  that  then,  and  in  either  of  the  said  cases,  certificate ; 

such  person  or  persons  shall  forfeit  and  undergo  the 

penalty  or  punishment  hereinafter  mentioned." 

"  If  any  person  or  persons  having  before  been  in  ser-  Sect.  5. 

vice   shall,  when  oflFering  to  hire  himself,  herself  or  or  vrho  hav- 

themselves  as  a  servant  or  servants  in  any  service  what-  '™%  l)een 

soever,  falsely  and  willfuly  pretend  not  to  have  been  "^fore  m 
■,.-..■-,■  ■^.  .  ,    service  shall 

hired  or  retained  in  any  previous  service  as  a  servant,  pretend  not 

that  then,  and  in  such  case,  such  person  or  persons  shall  to  have  been 

forfeit  and  undergo  the  penalty  or  punishment  herein-  in  such 

after  mentioned."  ,  service; 

"  If  any  person  or  persons  shall  be  convicted  of  any  or  gg^^  g 

either  of  the  offence  or  offences  aforesaid,  by  his,  her  or  ^^^  ^^  ^g^. 

their  confession,  or  by  the  oath  of  one  or  more  credible  viction,  for- 

witness  or  witnesses  before  two  or  more  justices  of  the  feit  20Z. 

peace   for   the   county,  riding,   division,  city,  liberty, 

town  or  place  where  the  offence  or  offences  shall  have 

been  committed  (which  oath  such  justices  are  hereby 

empowered   and  required  to  administer),   every   such 

offender  or  offenders  shall  forfeit  the  sum  of  twenty 

pounds,  one  moiety  whereof  shall  be  paid  to  the  person  Application 

or  persons  on  whose  information  the  party   or  parties  of  forfeiture. 

offending  shall   have   been  convicted,    and  the  other 

moiety  thereof  shall  go  and  be  applied  for  the  use  of 

the  poor  of  the  parish  wherein  the  offence  shall  have 

been  committed;  and  if  the  party  who  shall  have  been  Persons  not 

so  convicted  shall  not  immediately  pay  the  said  sum  of  ^'^^^  jF  *^^+, 

twenty  pounds  so  forfeited,  together  with  if)  the  costs  ^^^^  or  not 

and  charges  attending   such  conviction,   or  shall  not  giving  notice 

give  notice  of  appeal,  and  enter  into  recognizance  in  of  appeal, 

the  manner  hereinafter  mentioned  and  in  that  behalf '^''- >  ^^'^  ^® 

provided,  such  justice  shall  and  may  commit  every  such 

offender  to  the  house  of  correction,  or  some  other  prison 

of   the  county,  riding,  division,  city,  liberty,  town  or 

place  in  which  he  or  she  shall  have  been  convicted, 

thereto  remain  and  be  kept  to  hard  labour  "  (<). 

(«)  See  47  &  48  Vict.  c.  43. 

(481) 


420 


THE  SERVANT'S  CHARACTER. 


Sect.  8. 

Offenders 
discovering 
accomplices 
before  in- 
formation 
indemnified. 


Sect.  10. 
Parties 


may  appeal 
to  the  quarter 
sessions, 
where  the 
matter  may 
be  finally  de- 
termined in 
a  summary 
way,  &c. 
Proceedings 
not  to  be 
quashed  for 
want  of  form, 
or  removed 
by  certiorari. 


[Sect.  7  was  repealed  by  the  Statute  Law  Bevision 
Act,  1871,  34  &  35  Vict.  c.  116.  J 

By  sect.  8  it  is  provided, — 

"  That  if  any  servant  or  servants  who  shall  have  been 
guilty  of  any  of  the  offences  aforesaid  shall,  before  any 
information  has  been  given  or  lodged  against  him,  her 
or  them  for  such  offence,  discover  and  inform  against 
any  person  or  persons  concerned  with  him,  her  or'them 
[*470]  in  any  *oflfence  against  this  act,  so  as  such 
offender  or  offenders  be  convicted  of  auch  offence  in 
manner  aforesaid,  every  such  servant  or  servants  so 
discovering  and  informing  shall  thereupon  be  discharged 
and  indemnified  of,  from  and  against  all  penalties  and 
punishments  to  which  at  the  time  of  such  information 
given,  he,  she  or  they  might  be  liable  by  this  act,  for  or 
by  reason  of  such,  bis,  her  or  their  own  offence  or 
offences." 

[Sect.  9  was  repealed  by  47  &  48  Vict.  c.  43. 

And  by  sect.  10  it  is  provided, — 

"  That  if  any  person  shall  think  himself  or  herself 
aggrieved  by  anything  done  in  pursuance  of  this  act, 
such  person  may  appeal  to  the  justices  of  the  peace  at 
the  next  general  or  quarter  sessions  of  the  peace  (m)  ; 
and  no  conviction  or  order  made  concerning  any  mat- 
ters aforesaid,  or  any  other  proceedings  to  be  had 
touching  the  conviction  or  convictions  of  any  offender 
or  oifenders  against  this  act,  shall  be  quashed  for 
want  of  form,  or  be  removed  by  certiorari,  or  any  other 
writ  or  process  whatsoever,  into  any  of  his  Majesty's 
courts  of  record  at  Westminster." 

(m)  See  47  &  48  Vict.  c.  43. 
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MuBDEE  OF  Master  by  Seevant. 

FoRMERLT  both  by  the  common  law  and  also  by  the 
stat.  25  Edw.  3,  st.  5,  c.  2,  it  was  petit^treason  for  a  ser- 
vant to  kill  his  master  or  mistress  (a).  So  much  of  the 
stat.  25  Edw.  3,  however,  as  relates  to  petit  treason  was 
repealed  by  9  Geo.  4,  c.  31  (&)  ;  and  now  by  24  &  25  24  &  25  Vict. 
Vict  c.  100,  s.  8,  it  is  enacted  that  every  offence  which  '^-  ^^^>  ^-  ^• 
before  the  first  of  July,  1828,  would  have  amounted  to 
petit  treason  shall  be  deemed  to  be  murder  only,  and 
no  greater  offence  ;  and  all  *persons  guilty  in  [*472] 
respect  thereof,  whether  as  principals  or  as  accessories, 
shall  be  dealt  with,  indicted,  tried  and  punished  as 
principals  and  accessories  in  murder  (c).' 


(a)  See  3  Inst.  20  ;  Dalt.  Just.  ch.  142.  Lord  Coke,  3  Inst.  48, 
mentions  the  case  of  one  Margaret  Davy,  a  young  woman  who 
was  attainted  of  high  treason  for  poisoning  her  mistress  (under 
statute  22  Hen.  8,  c.  9),  and  with  some  others  were  boiled  to 
death  in  hot  water  in  Smithfield.  But,  he  adds,  this  statute  was 
too  severe  to  live  long,  and  therefore  was  repealed,  1  Edw.  6,  c. 
12,  and  1  Mary,  c.  1. 

(6)  The  Irish  Act  was  10  Geo.  4,  c.  34,  s.  3.  Both  these  Acts 
were  repealed  by  24  &  25  Vict.  c.  95. 

(c)  See  further  on  this  subject,  Euss.  on  Crimes. 
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n.  V.  Harley.       Where  a  servant  put  poison   into  a  coffee  pot,  and 
when  her  mistress  came  down  to  breakfast,  said  she 
had  put  the  coffee-pot  there  for  her,  sach  servant  was 
,    held  indictable  under  9  Geo.  4,  c.  31,  s.  11,  for  "  caus- 
ing poison  to  be  taken  "  {d). 

Assaults  committed  by  Servants  on  theik  Masters. 

The  21st  sect,  of  5  Eliz.  c.  4,  which  provided  a  special 
punishment  for  assaults  committed  by  servants  on  mas- 
ters, was  repealed  by  9  Geo.  4,  c.  31,  s.  1,  and  the 
offence  is  now  punishable  in  the  same  way  as  assaults 
committed  by  other  persons  (e). 

The  statute  24  &  25  Vict.  c.  100,  s.  41,  which  provid- 
ed for  assaults  arising  from  combinations,  was  repeal- 
ed in  1871  (/),  and  that  act  was  also  repealed  in  1875 
by  38  &  39  Vict.  c.  86,  which  will  be  found  in  the  Ap- 
pendix. 

Burglary  by  a  Servant  in  his  Master's  House. 


Opening 
door,  &c., 
■with  design 
to  commit 
felony, 
E.  V.  Qray. 

to  let  in 
robber, 
CornwalVa 
Case. 


A  servant  who  lives  in  his  master's  house  may  be 
guilty  of  burglary  in  that  house,  as  well  as  a  stranger, 
for  the  opportunity  which  his  situation  affords  him  of 
committing  that  crime  aggravates  rather  than  extenu- 
ates his  guilt  (g).  Where,  therefore,  one  of  the  ser- 
vants in  the  house  opened  his  lady's  chamber  door 
(which  was  fastened  with  a  brass  bolt)  with  design  to 
[*473]  commit  a  rape,  O.  J.  King  ruled  it  to  *be  bur- 
glary, and  the  defendant  was  convicted  and  trans- 
ported {h). 

And  where  (i)  a  servant,  in  the  night-time,  opened 
the  street  door  and  let  in  a  robber,  and  showed  him  the 
side-board  from  whence  he  took  the  plate,  and  then 
again  opened  the  door  and  let  him  out,  it  was  held,  at 
a  meeting  of  all  the  judges,  to  be  burglary  in  the  ser- 


U)  R.  V.  Harley,  4  C.  &  P.  369. 

(e)  See  9  Geo.  4,  c.  31,  ss.  27,  28,  29  ;  the  Irish  Act  was  10 
Geo.  4,  c.  34,  s.  28.  Both  those  Acts  are  now  repealed.  See 
ante,  note  (J).  Justices,  however,  hjid  no  jurisdiction  under  9 
Geo.  4,  c.  31,  s.  27,  to  convict  of  an  assault,  except  upon  the  com- 
plaint of  the  party  aggrieved,  R.  v.  Deny,  2  L.  M.  &.  P.  230. 
That  a  servant  may  justify  an  assault  to  obtain  possession  of  Ma 
master's  property,  see  Blades  v.  Siggs,  10  C.  B.,  N.  S.  713. 

If)  By  34  &  35  Vict.  c.  32. 

(g)  See  4  Bl.  Com.  227  ;  Bac.  Abr.  tit.  Burglary.  As  to  bur- 
glary in  general,  see  1  Russ.  on  Crimes,  B.  4,  ch.  1. 

ih)  R.  V.  Gray,  1  Str.  481. 

(i)  Cornwall's  ease,  2  Str.  881  ;  and  see  19  St.  Tr.  782,  note  ;  1 
Hale,  P.  C.  553 ;  2  East,  P.  C.  486. 
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vant  as  well  as  in  the  other,  and  he  was  afterwards  ex- 
ecuted. But  where  a  servant  opened  the  door  and  let  jj  ^  Johnson. 
in  a  robber  for  the  purpose  of  catching  him,  having 
previously  communicated  with  the  police,  it  has  been 
held  that  the  robber  even  could  not  be  convicted  of  bur- 
glary (fc). 

And  in  R.  v.  Hears  (l),  a  case  is  cited,  where  a  jour-  to  obtain 
neyman  who  had  embezzled  money  received   for  his  money  pre- 
master,  and  left  it  in  his  chamber  in  his  master's  house,  7^""?^^  ®'^^" 
and  being  discharged,  entered  the  house  in  the  night  '        * 

and  took  the  money  from  the  chamber,  it  was  held  to  be 
no  burglary,  because  the  taking  the  money  did  not 
amount  to  felony, — that  is,  to  larceny, — the  money  not 
having  been  taken  out  of  the  possession  of  the  master. 

In  the  case  of  a  servant  opening  a  door  of  his  mas-  Distinction 
ter's  house  for  a  felonious  purpose,  without  any  plan  between 
or  conspiracy  with  other  persons  to  commit  a  robbery,  '^^s®.  where 
it  seems  to  have  been  considered  that  the  question,  jg -^ithfn 
whether  such  act  will  amount  to  a  breaking,  must  de-  servant's 
pend  upon  the  point  whether  the  door  might  have  been  trust,  and 
opened  by  the  servant  in  the  course  of  his  trust  and  '^^^^^  ^o^- 
employment.     Thus,  it  is  said,  that  if  a  servant  unlatch 
a  door  or  turn  a  key  in  a  door  of  his  master's  house, 
and  steal  property  out  of  the  room,  such  opening  of  the 
door,  being  within  his  trust,  is  not  a  breaking:  but  that 
if  a  servant  break  open  a  door,  whether  outward  or  in- 
ward (as  a  closet,  study  or  counting-house),  and  steal 
goods,    such   opening,    not  being   within    *hi8  [*474] 
trust,  will  amount  to  a  breaking  of  the  house,   either 
within  the  statutes  relating  to  the  breaking  of  dwelling- 
houses  in  the  daytime  or  within  the  law  of  burglary  (in). 

Seevants  negligently  setting  Fiee  to  theik  Master's 
House,  &c. 

By  stat.  14  Geo.  3,  c.  78,   s.  84,  after  reciting  that  14  Geo.  3, 
fires  often  happen  by  the  negligence  (n)  and  careless-  c.  78,  s,  84. 
ness  of  servants,  it  was  enacted,  — 

(it)  B.  v.  Johnson,  Carr.  '&  M.  218 ;  see  B.  v.  Eggington,  2  B.  & 
P.  508.' 

(Z)  1  Show.  53 ;  ;!  B.  &  P.  108. 

(m)  2  Euss.  on  Crimes,  11,  citing  2  Hale,  354,  355 ;  but  the 
learned  editor  of  the  4th  edit.  (Grreaves)  adds,  "sed  quxre,  and 
see  Edmond's  Case,  Hutt.  20  ;  Kel.  67  ;  1  Hale.  554,  where  a  ser- 
vant who  unlatched  the  stair-foot  door  and  went  with  a  hatchet 
to  kill  his  master,  was  held  guilty  of  burglary."  See  also  B.  v. 
Wenmouth,  8  Cox,  Cr.  C.  348,  where  a  servant  burst  open  the  door 
of  a  shop  in  the  night,  to  steal  money  from  the  till. 

{n)  Unlawfully  and  maliciously  setting  fire  to  a  dwelling- 

(485) 


424 


OFFENCES  BY  SERVANTS  AGAINST  THEIK  MASTERS. 


Servants  by 
carelessness 
firing  a  house 
to  forfeit 
lOOi.,  or  be 
imprisoned 
eighteen 
months. 


Kepealed. 


"  That  if  any  menial  or  other  servant  or  servants, 
through  negligence  or  carelessness,  shall  fire  or  cause 
to  be  fired  any  dwelling-house  or  out-house  or  houses 
or  other  buildings,  whether  within  the  limits  of  that 
act  or  elsewhere  within  the  kingdom  of  Great  Britain, 
such  servant  or  servants  being  thereof  lawfully  con- 
victed by  the  oath  of  one  or  more  credible  witness  or 
witnesses,  made  before  two  or  more  of  his  Majesty's 
justices  of  the  peace,  shall  forfeit  and  pay  the  sum  of 
1001.  unto  the  churchwardens  or  overseers  of  such  par- 
ish where  such  fire  shall  happen,  to  be  distributed 
amongst  the  sufferers  by  such  fire,  in  such  proportions 
as  to  the  said  churchwardens  shall  seem  just  ;  and  in 
case  of  default  or  refusal  to  pay  the  same  immediately 
after  such  conviction,  the  same  being  lawfully  de- 
manded by  the  said  churchwardens,  that  then  and  in 
such  case  such  servant  or  servants  "  should  be  impris- 
oned for  eighteen  months,  with  hard  labour. 

This  clause,  however,  "raising  the  same  sum  whatever 
the  extent  of  suffering,  and  the  number  of  the  suffer- 
ers, and  inflicting  the  same  penalty  to  whatever  degree 
the  negligence  might  have  been  culpable,  without  any 
power  to  lower  the  fine  or  shorten  the  imprisonment, 
can  scarcely,"  observed  Lord  Denman  (o),  "  be  sup- 
posed to  have  undergone  much  consideration  on  the 
[*475]  part  of  the  legislature."  *It  has  accordingly 
been  repealed  on  and  after  1st  January,  1866  (p.) 


24  &  25  Vict. 
c.  96,  s.  56. 


Stealing    in    a    Shop,  Warehouse  or  Counting-house. 
By  stat.  24  &  25  Vict.  c.  96,  it  is  enacted,  sect.  56 

"  That  whosoever  shall  break  and  enter  any  dwelling- 
house,  school-house,  shop,  warehouse  or  counting  house, 
and  commit  any  felony  therein,  or  being  in  any  dwell- 
ing-house [&c.,  as  before]  shall  commit  any  felony 
therein  and  break  out  of  the  same,  shall  be  guilty  of 
feloriy,  and  being  convicted  thereof  shall  be  liable  at 
the  discretion  of  the  court   to  be  kept   in  penal  ser- 

house,  any  person  being  therein,  is  a  felony,  24  &  25  Vict.  c. 
97  s.  2. 

\o)  In  muter  v.  PMppard.  11  Q.  B.  354.  It  was  held  to  be 
general  law,  although  contained  in  a  local  and  personal  act,  Rich- 
ards V.  EaMo,  15  M.  &  "W.  251  ;  Filliter  v.  PMppard,  ubi  supra  ;  Ex 
parte  Gorley,  34  L.  J.,  Bankr.  1. 

Ip)  28  &  29  Vict.  c.  90,  s.  34. 

\q)  By  sect.  57,  housebreaking  with  intent  to  commit  felony, 
which  was  formerly  only  a  misdemeanor  at  common  law,  is  made 
a  felony. 
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vitude  for  any  term  not  exceeding  fourteen  years,  and  Punishment, 
not  less  than  [five  years,  27  &  28  Viet.  c.  47],  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,'  with 
or  without  hard  labour,  and  with  or  without  solitary 
confinement"  (r). 

Upon  a  similar  enactment  in  7  &  8  Geo.  4,  c.  29,  s.  What  is  a 
15,  it  was  held  by  Alderson,  B.  (s),  that  to  come  within  shop, 
it  "  the  place  must  be  more  than  a  mere  workshop,  it 
must  be  a  shop  for  the  sale  of  articles.     A  workshop 
such  as  a  carpenter's  shop  or  a  blacksmith's  shop  would 
not  come  within  the  act."'     Lord  Denman,  C.  J.,  how-  What  is  a 
ever,  in  a  subsequent  case  (t),  refused  to  be  guided  by  counting- 
the  opinion  of  Alderson,  B.,  and  held  that  a  black-  house, 
smith's  shop   was  within   the   act.      And  in  another  ^-  ^-  Poti<^' 
case  (m),  a  machine-house  where  a  weighing-machine 
was  kept,  at  which  all  goods  sent  out  were  weighed  and 
a  book  kept  in  which  were  entered  all  goods  weighed 
and  sent  in,  and  in  which  house  the  account  of  the  time 
of  the  men  was  taken  and  their  wages  paid  (although 
the  books  were  brought  there  for  the  purpose,  'being 
usually  kept  elsewhere),  was  held  to  be  a  counting- 
house. 

*Seevant   ob    othee    Person    Steaiing    in    a   [*476] 
Dwelling-house  to   the  value  or  £5  or  moke. 

It  is  enacted  by  24  &  25  Vict.  c.  96,  s.  60  (u),  that  24  &  25  Vict. 
■'  Whosoever   shall   steal  in   any   dwelling-house   any  c-  96,  s.  60. 
shattel,  money  or  valuable  security  (?/;)  to  the  value  in 
the  whole  of  five  pounds  or  more,  shall  be  guilty  Of 
felony,  and  being  convicted  thereof  shall  be  liable  at 
the  discretion  of  the  Court  to  the  same  punishment  Punishment. 
IS  under  sect.  56,"  supra. 

It  is  not  thought  necessary  to  encumber  this  work 
ivith  all  the  decisions  on  this  or  the  previous  statute 
7  &  8  Geo.  4  {x),  which  do  not  apply  exclusively  to 
servants  ;  though  they  obviously  apply  to  them  as  well 
IS  other  persons.  The  following  decisions,  however, 
laving  taken  place  on  indictments  under  7  &  8  Geo.  4, 
igainst  servants,  could  not  well  be  omitted  here  con- 
sistently with  the  object  of  this  work. 

(r)  See  further,  2  Euss.  on  Crimes,  94,  4th  edit. 
(s)  In  B.  V.  Saunders,  9  C.  &  P.  79. 
m  R.  V.  Carter,  4  C.  &  K.  173. 
(«)  JR.  V.  Potter,  2  Den.  C.  C.  235. 

\v)  As  to  stealing  in  a  dwelling-house  with  menaces,  see  sect.  61. 
\w)  As  to  the  meaning  of  "valuable  security,"  see  the  inter- 
pretation clause,  sect.  1,  and  R.  v.  Lowrie,  36  L.  J.  M.  C.  24. 
(x)  See  them  collected  in  2  Euss.  on  Crimes,  82,  4th  edit. 
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S.  V.  Jones.  In  a  case  (y)  which  happened  soon  after  the  passing 
of  thp  act,  a  shopman  was  charged  with  stealing  in  a 
dwelling  house  sixty- eight  yards  of  lace,  the  prop- 
erty of  his  master.  The  prisoner  had  sent  the  lace 
(which  was  in  several  distinct  pieces)  from  Abingdon 
to  London  in  a  parcel  by  the  coach,  and  no  one  piece 
of  lace  was  worth  5Z. ;  whereupon  his  counsel  suggested 
that  in  favorem  vitce  it  might  be  taken  that  the  pieces 
of  lace  might  have  been  stolen  at  different  times  ;  but 
Bolland,  B.,  said, — 

"I  cannot  assume  that  to  have  been  so.  We  find 
that  the  lace  is  all  sent  in  one  parcel,  and  all  brought 
out  of  the  prosecutor's  house  at  once,  and  unless  you 
can  give  some  evidence  to  show  that  it  was  stolen  at 
different  times  you  do  not  raise  your  point;  but  even  if 
you  did  I  should  think  it  would  be  of  no  avail,  for  on 
the  last  Winter  Circuit  it  appeared  that  a  person  at 
Brighton  stole  good^  in  the  same  way  that  you  wish  me 
to  suppose  that  this  person  did  ;  for  it  was  shown  that 
he  stole  the  articles  one  or  two  at  a  time,  and  under 
[*477]  value,  but  that  he  carried  them  out  of  *his 
master's  house  altogether,  the  articles  amounting  in  all 
to  more  than  5Z.  value ;  and  Mr.  Baron  Garrow,  after 
much  consideration,  held  that  as  the  articles  were  all 
brought  out  of  the  prosecutor's  house  together,  it  was 
a  capital  offence." 
The  prisoner  was  found  guilty. 

Where  (z)  an  under-butler  was  indicted  for  stealing 


(y)  B.  V.  , 
(z)  B.  V. 


Jones,  4  C.  &  P.  217. 

Fhetlieon,  9  C.  &  P.  552.  And  see  B.  v.  Wrigjit,  9  C. 
&  P.  554,  note,  where  a  servant,  who  was  indicted  for  stealing 
his  master's  plate,  setting  up  a.s  a  defence  his  intention  to  replace 
it,  Hullock,  B.  (Holroyd,  J.,  being  present),  left  it  to  the  jury- 
to  say  whether  the  prisoner  took  the  plate  with  intent  to  steal 
it,  or  whether  he  merely  took  it  to  raise  money  on  it  for  a  time 
and  then  return  it,  for  that  in  the  latter  case  it  was  no  larceny. 
To  which  the  learned  reporters  add  the  following  note:  "This 
decision  has  given  rise  to  much  discussion  in  various  cases;  and 
much  difficulty  has  been  found  in  applying  the  doctrine  it  lays 
down  to  the  facts  of  particular  transactions.  In  some  instances, 
where  it  has  appeared  clearly  that  the  party  only  intended  to 
raise  money  on  the  property  for  a  temporary  purpose,  and  at  the 
time  of  pledging  the  article,  had  a  reasonable  and  fair  expectation 
of  being  able  shortly  by  the  receipt  of  money  to  take  it  out  of 
pawn,  juries,  under  the  advice  of  the  judge,  have  acted  upon  the 
doctrine  and  acquitted.  But,  in  other  instances,  where  they 
could  not  discover  any  reasonable  prospect  which  the  party  had 
at  the  time  of  pledging  of  being  able  soon  to  redeem  the  article, 
they  have  considered  the  doctrine  as  in  applicable  and  have  con- 
victed. See  also  B.  v.  Holloway,  2  C.  &  K.  944,  post,  p.  479  n.  (e); 
B.  V.  Trebileock,  1  Dears.  &>Bell,  C.  C.  453. 
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his  master's  plate  to  the  value  of  181.  5s.,  in  his  dwell-  S.  y.  Phe- 
ing-house,  and  found  guilty,  but  the  jury  recommended  *'"^''"- 
him  to  mercy  on  the  ground  that  they  believed  that  he 
intended  to  replace  the  property,  which  it  appeared  he 
had  pledged,  a  finding  which  the  prisoner's  counsel 
contended  amounted  to  a  verdict  of  not  guilty;  Gurney, 
B.,  without  expressing  any  opinion  on  the  point,  directed 
that  the  prisoner  should  be  tried  on  another  indictment 
which  had  been  found  against  him  for  stealing  a  silver 
saucepan  belonging  to  his  master.  This  also  the  pris- 
oner had  pledged;  and  his  counsel  contended  that  he 
meant  to  replace  this  also.  But  in  summing  up,  Gur- 
ney, B.,  said, — 

"  If  this  doctrine  of  an  intention  to  redeem  property 
is  to  prevail,  courts  of  justice  will  be  of  very  little  use. 
A  more  glorious  doctrine  for  thieves  it  would  be  diffi- 
cult to  discover,  but  a  more  injurious  doctrine  for  hon- 
est men  cannot  well  be  imagined." 

The  jury  found  the  prisoner  guilty,  and  he  was 
transported  for  fourteen  years. 

*By  24  &'25  Vict.  c.  96,  s.   61,  "whosoever  [*478]  24  &  25  Vict, 
shall  steal  any  chattel,  money  or  valuable  security  in  c.  96,  s.  61. 
any  dwelling-house,  and  shall  by  any  menace  or  threat  Stealing  in  a 
put  any  one  being  therein  in  bodily  fear,  shall  be  guilty  dwelling- 
of  felony,  and  being  convicted  thereof  shall  be  liable  at  ^"Jnac^ 
the  discretion  of  the  court  to"   [same  punishment  as 
under  s.  56,  ante,  p.  485]. 


Sekvant  ok  other  Pekson  Stealing  Goods  in  Process 
or  Mandfactuee. 

By  24  &  25  Vict.  c.  96,  s.  62,  "whosoever  shall  steal  gect.  62. 
to  the  value  of  ten  shillings  any  woollen,  linen,  hempen 
or  cotton  yarn  or  any  goods  or  article  of  silk,  woollen, 
linen,  cotton,  alpaca  or  mohair,  or  of  any  one  or  more 
of  those  inaterials  mixed  with  each  other  or  mixed  with 
any  other  material  whilst  laid,  placed  or  exposed  dur- 
ing any  stage,  process  or  progress  of  manufacture  in 
any  building,  field  or  other  place,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable  at 
the  discretion  of  the  court  to  [same  punishment  as  under 
s.  56,  ante,  p.  485]. 
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24  &  25  Vict, 
c.  97,  s.  14. 


Distinction 
between 
larceny  and 
embezzle- 
ment. 


Seevant  OB  OTHEB  Pekson  Desteoying  Goods  in 
Peocess  op  Manufactuee. 

By  24  &  25  Vict.  c.  97,  e.  14,  "whosoever  shall  un- 
lawfully and  maliciously  (a)  cut,  break  or  destroy,  or 
damage  with  intent  to  destroy  or  to  render  useless  any 
goods  or  article  of  silk,  woollen,  linen,  cotton,  hair, 
mohair  or  alpaca,  or  of  any  one  or  more  of  those  mate- 
rials, or  any  framework-knitted  piece,  stocking,  hose  or 
lace  being  in  the  loom  or  frame  or  on  any  machine  or 
engine  or  on  the  rack  or  tenters  or  in  any  stage,  pro- 
cess or  progress  of  manufacture,  or  shall  unlawfully 
or  maliciously  cut,  break  or  destroy  or  damage  with 
intent  to  destroy  or  to  render  useless  (b)  any  warp  or 
shute  of  silk,  woollen,  linen,  cotton,  hair,  mohair  or 
alpaca,  or  of  any  one  or  more  of  those  materials  mixed 
with  each  other  or  mixed  with  any  other  material,  or 
shall  unlawfully  and  maliciously  cut,  break  or  destroy  or 
damage  with  intent  to  destroy  and  render  useless  any 
loom,  frame,  machine,  engine,  rack,  tackle,  tool  or  im- 
plement, whether  fixed  or  moveable,  prepared  for  or 
employed  in  carding,  spinning,  throwing,  weaving,  full- 
ing, shearing  or  otherwise  manufacturing  or  preparing 
any  such  goods  or  articles,  or  shall  by  force  enter  any 
house,  shop,  building  or  place  with  intent  to  commit  any 
of  the  offences  in  this  section  mentioned,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  liable 
at  the  discretion  of  the  court  to  be  kept  in  penal  servi- 
tude for  life  or  for  any  term  not  less  than  [five  years, 
27  &  28  Vict.  c.  47],  or  to  be  imprisoned  for  any  term 
[*479]  not  *exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement,  and 
if  a  male  under  the  age  of  sixteen  years,  with  or  with- 
out whipping." 

Larceny  and  Embezzlement  by  Cleeks  and  Seevants. 

The  legal  distinction  between  these  two  offences  is 
that  the  former  consists  in  the  felonious  taking  of 
property,  &c.,  out  of  the  possession  of  the  master  (c), 

(a)  An  indictment  tinder  this  section  should  say  ' '  feloniously, ' ' 
or  it  would  be  bad.     £.  v.  Gray,  33  L.  J.,  M.  C.  78. 

(6)  See  B.  v.  Msher,  1  L.  E.,  C.  C.  7. 

(c)  In  B.  V.  HoUoway,  1  Den.  C.  C.  370;  2  Carr.  &  K.  946, 
Lord  Wensleydale  said,  "The  definitions  of  larceny  are  none  of 
them  complete.  East's  is  the  most  so,  but  that  wants  some  ex- 
planation. His  definition  is  '  the  wrongful  or  fraudulent  taking 
and  carrying  away  by  any  person  of  the  mere  personal  goods  of 
another  from  any  place  with  a  felonious  intent  to  convert  them 
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whether  that  possession  be  actual  or  constructive, 
whilst  the  latter  consist  in  the  receiving  property,  &c., 
for  or  on  account  of  the  master,  and  fraudulently  ap- 
propriating it,  before  it  reaches  his  possession,  either 
actual  or  constructive.  Morally  and  substantially, 
however,  the  ofPence  is  the  same  in  both  cases,  and 
accordingly  the  punishment  for  both  offences  is  now 
the  same.  But  although,  since  Lord  Campbell's  Act 
for  the  Improvement  of  the  Administration  of  Criminal 
Justice  (d),  a  person  indicted  for  one  of  those  offences 
may  be  found  guilty  of  the  other,  yet  there  is  still  a 
great  practical  difference  between  the  two;  for  even 
now,  should  a  person  be  indicted  for  and  convicted  of 
either  of  those  offences,  upon  evidence  which  proves 
the  other,  the  conviction  may  be  quashed  and  the  pris- 
oner escape  (e). 

Most  of  the  technicalities,  therefore,  which  formerly 
surrounded  these  offences,  and  which  it  was  hoped 
would  be  done  away  with  by  Lord  Campbell's  Act,  still 
survive.  It  therefore  becomes  absolutely  necessary  to 
advert  to  the  numerous  cases  which  have  been  and  still 
continue  to  be  decided  upon  the  distinction  above 
pointed  out. 

*At  common  law  a  servant  might  be  guilty  of  [*480]  Larceny  by- 
felony  in  feloniously  taking  away  the  goods  of  his  mas-  servant  at 
ter,  though  they  were  goods  under  his  charge,  as  a  common  law. 
shepherd,  butler,  &c.,  and  may  at  this  day,  for  any 
such  offence,  be  indicted  as  for  a  felony  at  common 
law;  but  at  common  law,  if  a  man  had  delivered  goods 
to  his  servant  to  keep  or  carry  for  him,  and  he  carried 
them   away  animo  furandi,  it  was   doubtful  whether 
such  servant  was  guilty  of  felony,  or  merely  a  breach 
of  trust.     These  doubts  gave  rise  to,  and  are  recited  in  ^^  ^  m  tt 
the  stat.  21  Hen.  8,  c.  7,  whereby  such  an  offence  was  g  g'7 
made  felony  (/),     Subsequent  decisions,  however,  es- 

to  his  (the  taker's)  own  use  and  make  them  his  own  property, 
without  the  consent  of  the  owner. '  This  is  defective  for  not 
stating  what  the  fraudulent  taking  is,  and  what  the  felonious 
intent  is;  this  maybe  explained,  that  the  'taking'  is  without 
any  colour  of  right,  and  the  '  intent '  an  intent  to  deprive  the 
owner  permanently  of  the  property.  Cases  also  show  that  a  tak- 
ing of  goods  with  an  intent  to  return  them  is  not  larceny."  See 
also  supra,  p.  477,  note  (z). 

(d)  14  &  15  Vict.  c.  100,  s.  13.  That  section  was  repealed  by 
24  &  25  Vict.  o.  95,  hut  24  &  25  Vict.  c.  96,  s.  72,  post,  is  a  simi- 
lar enactment. 

(e)  B.  V.  Gorlmtt,  26  L.  J.,  M.  C.  47;  1  Dears.  &  Bell,  C.  C.  166. 
(/)  It  is  said  by  Gould,  J.,  in  B.  v.  Wilkins,  1  Leach,  C.  C. 

520,  that  this  statute  did  not  mean  to  weaken,  hut  assist,  the 
common  law.     But  it  is  remarkable  that  the  stat.  5  Eliz.  c.  10 
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Where  ser-  tablished  that  where  a  party  had  only  the  bare  charge 
vant  had  or  custody  of  the  goods  or  money  of  another,  the  legal 
bare  custody,  possession  remained  in  the  owner,  and  the  party  might 
be  guilty  of  trespass  and  larceny  in  fraudulently  con- 
verting them  to  his  own  use  (g).  This  rule  holds  uni- 
versally in  the  case  of  servants  whose  possession  of 
their  master's  goods  by  delivery  of  their  master  is  held 
to  be  the  possession  of  the  master  himself,  where  the 
master  only  intended  to  part  with  the  custody  of  the 
goods,  and  if  the  servant  converts  such  goods  to  his 
own  use  it  is  larceny,  whether  he  had  e  felonious  intent 
at  the  time  he  received  them,  or  conceived  such  an  in- 
[*481]  tention  afterwards  (h).  Thus,  *in  the  case  of  a 
butler,  or  other  servant,  to  whose  care  a  master  entrusts 
his  plate  or  other  goods,  it  has  uniformly  been  held  that 
such  servants  are  guilty  of  felony  by  embezzling  such 
plate  or  goods,  or  taking  them  fraudulently  away;  and 
this  doctrine  is  not  confined  to  menial  servants  only, 
for  it  appears,  both  by  Hale  and  Hawkins,  that  if  a 
shepherd  who  has  the  care  of  sheep,  and  who,  from  the 
nature  of  his  employment,  must  be  constantly  in  the 
pastures,  takes  away  any  part  of  the  flock  with  intent 
to  steal  it,  he  is  guilty  of  felony,  although,  in  both 
cases,  the  plate  is  actually  delivered  to  the  butler  (i), 

(which  revived  and  made  perpetual  the  stat.  21  Hen.  8),  recites 
that  it  had  been  repealed  by  the  general  words  of  stat.  1  Mary, 
sess.  1,  c.  1.  The  statute  of  Mary,  however,  only  enacted  that 
all  offences  made  felony  during  the  reign  of  Hen.  8,  which  were 
not  felony  before,  should  be  repealed.  Hence  it  woiild  seem  that, 
at  the  time  5  Eliz.  c.  10  was  passed,  it  was  considered  that  ser- 
vants embezzling  goods  entrusted  to  them  were  not  guilty  of 
felony  at  common  law,  but  only  by  the  statute  of  Hen.  8.  The 
point,  however,  is  more  curious  than  important  at  the  present 
day.     The  stat.  5  Eliz.  was  repealed,  7  &  8  Geo.  4,  c.  27. 

(g)  Bac.  Abr.  Master  and  Servant,  M.  2;  Hale's  Hist.  P.  C. 
505;  2  East,  P.  C.  c.  16,  s.  14,  p.  564;  2  Russ.  on  Crimes,  191, 
4th  edition,  where  several  cases  will  be  found  in  support  of  the 
rule  stated  in  the  text. 

(h)  To  incite  a  servant  to  steal  his  master's  goods  is  a  misde- 
meanor, indictable  at  the  sessions,  although  it  be  not  charged  in 
the  indictment  that  the  servant  stole  the  goods,  nor  that  any 
other  act  was  done,  except  the  soliciting  and  inciting,  E.  v.  Hig- 
gins,  2  East,  5;  iJ.  v.  Gregory,  36  L.  J.,  M.  C.  60.  If  the  felonjr 
has  been  comm,itted  by  the  servant  the  "counselling,  procuring 
or  commanding"  it  to  be  committed  is  a  felony  by  24  &  25 
Vict.  c.  94,  s.  2.  See  ibid.  Semble  the  means  used  need  not  be 
set  out  in  the  indictment,  see  R.  v.  Hague,  33  L.  J.,  M.  C.  81. 

{v)  B.  V.  Ashley,  1  Carr.  &  K.  198,  it  was  held  that  plate  be- 
longing to  a  club  could  not  be  'described  as  the  property  of  the 
house  steward  in  an  indictment  against  a  member  of  the  club  for 
stealing  it.  But  see  B.  v.  Burgess,  32  L.  J.,  M.  C.  185,  where  it 
was  held  that  a  member  of  a  co-operative  society  might  be  con- 
victed of  larceny  from  B.,  a  servant  of  the  society,  for  stealing 
(403^ 
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and  the  sheep  to  the  shepherd;  for  the  possession  still 
remains  in  the  master  (fc).  Lord  Coke  says  (Z)  "these 
things  be  in  onere  et  non  in  posssessione,  promi,  cod, 
pastoris,  &c."  And  this  law  prevails  in  all  cases  where 
servants  have  not  the  absolute  dominion  over  the  prop- 
erty, but  are  only  entrusted  with  the  care  or  custody  of 
it  for  a  particular  purpose  (m). 

Thus,  a  foreman  and  book- keeper  to  a  mercer,  not  paradice's 
residing  in  his  master's  house,  but  going  there  every  Case. 
day  to  transact  business,  who  received  from  his  master 
certain  bills  to  send  to  a  correspondent  by  post,  in  the 
usual  course  of  business,  but,  instead  of  sending  them 
all,  kept  back  one  for  which  he  obtained  cash,  and  ab- 
sconded with  the  money,  was  held  rightly  convicted  of 
larceny,  as  the  possession  of  *the  bill  still  re-  [*482] 
mained  in  his  master  (n).     So  a  carter  going  away  with  BoUnson's 
his  master's  cart  was  holden  to  Lave  been  guilty  of  Case. 
felony  (o).     So  where  a  tradesman's  servant  and  porter  ^^jgig  q^.^^ 
was  sent  with  a  package  of  goods  from  his  master's 
house  with  directions  to  deliver  them  to  a  customer, 
but  by  the  way  opened  the  package,  sold  the  goods,  and 
pocketed  part  of  the  price,  all  the  judges  held  this  to 
be  felony  (p). 

And   so   where  a   corn-factor,   having  purchased    a  Spear's  Case. 
cargo  of  oats,  sent  his  servant  with  a  barge  to  receive 
part  of  the  oats  in  loose  bulk,  and  the  servant  ordered 
some  of  the  oats  to  be  put  into  sacks  which  he  after- 
wards embezzled,  the  judges  held  it  to  be  larceny  (q). 

from  B.'s  till  in  the  shop  of  the  society,  money  received  for 
goods  of  the  society  sold  by  B.  as  their  servant,  for  which  he  was 
personally  accountable. 

(k)  See  per  Gould,  J.,  in  Leach,  C.  C.  523. 

m  3  Inst.  108. 

(m)  Upon  this  principle  it  was  held  in  M.  v.  Wilkins,  1  Leach, 
C.  C.  520,  that  to  obtain  goods  by  false  pretences  from  the  ser- 
vant of  the  owner  to  whom  they  were  delivered  for  the  purpose 
of  being  carried  to  a  customer  who  had  purchased  them,  was  a 
taking  from  the  possession  of  the  master:  and  a  person  so  taking 
them  with  a  preconceived  design  to  steal  them  was  guilty  of  fel- 
ony.    See  M.  V.  Johnson,  21  L.  J.,  M.  C.  32. 

(m)  Paradice's  case,  2  East,  P.  C.  565,  cited  by  Gould,  J.,  in  1 
Leach,  523 ;  see  2  Euss.  on  Crimes,  383,  4th  ed. ;  and  see  B.  v. 
Metcalfe,  Moo.  C.  C.  433. 

(o)  BoMnson's  case,  2  East,  P.  C.  565.  A  servant  going  off 
with  his  master's  box  and  his  master's  wife  was  held  guilty  of 
larceny  of  the  box,  B.  v.  Mutters,  34  L.  J.,  M.  C.  54.  Evidence 
of  a  confession  of  guilt  to  his  master  was  held  admissible  in  B. 
V.  Jarvis,  37  L.  J.,  M.  C.  1. 

(p)  Bass's  case,  2  East,  P.  C.  566 ;  1  Leach,  251,  524. 

(q)  Spear's  case,  2  East,  P.  D.  568.  In  B.  v.  Walsh,  4  Taunt. 
276,  Heath,  J.,  said,  "That  case  went  upon  the  ground  that  the 
com  was  in  the  prosecutor's  baiges,  which  was  the  same  thing  as 
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So  a  servant  going  off  with  money  given  to  him  by 
his  master  to  carry  to  another,  or  get  changed  (r), 
and  applying  it  to  his  own  use,  was  holden  guilty  of 
larceny  (s). 

And  so  it  was  held  to  be  larceny,  for  the  confidential 
clerk  of  a  merchant  to  take  a  bill  of  exchange  unin- 
dorsed from  its  proper  repository,  discount  it,  and  con- 
vert the  proceeds  to  his  own  use;  although  he  had  the 
general  management  of  his  master's  cash  concerns,  and 
authority  to  get  bills  discounted  (<). 
[*483]  *And  so,  in  the  following  case  the  prisoner 
was  held  guilty  of  larceny  (m)  :  The  prisoner  W.  was 
employed  by  a  banking  company  to  conduct  a  branch 
bank,  and  the  whole  of  the  duties  thereof  were  dis- 
charged by  him  alone.  He  was  paid  150Z.  a  year,  for 
which  he  was  bound  to  provide  a  place  for  carrying  on 
the  business,  and  the  place  so  provided  was  in  his  own 
house,  where  he  carried  on  business  as  a  wine  mer- 
chant. The  office  was  fitted  up  at  the  expense  of  the 
bank,  and  in  it  there  was  an  iron  safe  provided  by  the 
bank,  into  which  it  was  W.'s  duty  to  put  any  money 
received  during  the  day,  which  had  not  been  required 
for  the  purposes  of  the  bank.  There  were  duplicate 
keys  of  this  safe,  one  in  W.'s  custody  and  one  under 
the  control  of  the  manager  of  the  bank.  W.  furnished 
weekly  accounts  of  moneys  received  and  paid  by  him, 
showing  the  balance  in  his  hands,  and  of  what  notes, 
&c.,  the  balance  consisted.  In  September,  1855,  W.'s 
accounts  were  audited,  and  the  cash  found  correct,  but 
although  for  two  years  afterwards  he  furnished  the 
usual  weekly  accounts,  no  examination  was  made 
during  that  time  of  the  balances  in  his  hands.  In 
September,  1857,  the  manager  having  appointed  a 
time  for  examining  the  cash  in  W.'s  hands,  he  said 


if  it  had  been  in  his  granary."  See  also  B.  v.  Beed,  Dears.  C.  C. 
263 ;  and  see  Ahrahai's  case,  2  East.  P.  C.  569  ;  Aldridge  v.  John- 
son, 7  E.  &  B.  885 ;  B.  v.  Bunkall,  33  L.  J.,  M.  C.  75 ;  9  Cox,  Cr. 
C.  419 ;  S.  C,  nom.  B.  v.  Bucknell,  9  L.  T.  395,  4th  edit. 

(r)  B.  V.  Goode,  Carr.  &  M.  582 ;  B.  v.  Smith,  1  C.  &  K.  423  ; 
B.  V.  Cooke,  L.  E.,  1  C.  C.  K.  295 ;  40  L.  J.,  M.  C.  68.  Where 
one  workman,  who  was  sent  to  the  pay-table  to  get  money  for 
four,  stole  it,  it  was  held  to  be  the  money  of  the  four  workmen, 
and  not  of  the  master.  B.  v.  Barnes,  35  L.  J.,  M.  C.  204  ;  L.  E., 
1  C.  C.  R.  45. 

(s)  Lavender's  case,  Huntingdon  Lent  Ass.  1793,  twice  consid- 
ered by  the  judges,  East.  T,  1793,  and  Trin.  T.  1793 ;  see  2  Euss. 
on  Crimes,  160. 

(0  Chipehase's  case,  2  Leach,  609 ;  2  East,  P.  C.  c.  16,  s.  15,  p. 
567  ;  2  Euss.  on  Crimes,  396,  4th  edit. 

(tt)  B.  V.  Wright,  1  Dears.  &  Bell,  C.  C.  431. 
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he  was  about  8,000Z.  short  in  his  cash,  and  handed  e.  y.  Wright 
over  to  the  manager  755Z.  10s.,  which  he  said  was  all 
the  cash  he  had  left,  and  which  he  took  from  a  drawer 
in  the  counter,  not  from  the  safe.  Afterwards,  when 
before  the  magistrates  on  a  charge  of  embezzling  the 
3,000Z.,  he  said,  "I  admit  that  I  have  taken  the  amotmt 
of  money  which  appears  in  my  weekly  return,  dated 
September  12,  1857,  and  entered  as  a  deficiency  of 
3,021i.  9s.  9d."  The  jury  found  W.  guilty  of  larceny 
as  a  clerk  in  having  stolen  some  rnJbney  received  from 
customers,  which,  before  such  stealing,  had  been  placed 
in  the  safe  and  made  the  subject  of  a  weekly  account. 
And  it  was  held  by  the  Court  for  the  Consideration  of 
Crown  Cases  Reserved,  that  there  was  evidence  that 
W.,  as  his  *duty  required,  placed  in  the  safe  [*484] 
money  which  had  been  previously  received  from  cus- 
tomers, that  he  thereby  determined  his  own  exclusive 
possession  of  the  money,  and  that  by  after-wards  taking 
some  of  such  money  out  of  the  safe,  animo  furandi,  he 
was  guilty  of  larceny.  It  was  also  held,  that  the  find- 
ing, that  W.  stole  "  some  money,"  was  sufficiently  cer- 
tain, as  it  was  not  necessary  that  they  should  find  that 
any  specific  amount  was  stolen  on  any  particular  day. 

And  where  some  barilla,  which  the  prosecutors  had  jj  ^  Rard- 
bought,  was  weighed  out  in  the  presence  of  their  clerk,  ing. 
and  delivered  to  their  carter's  servant  to  cart,  and  he 
allowed  other  persons  to  take  away  the  cart  and  dispose 
of  the  barilla  for  his  benefit  jointly  with  that  of  the 
other  persons,  it  was  held  that  he,  as  well  as  the  other 
persons,  was  guilty  of  larceny  at  common  law  (x). 

Again,  where  (y)  a  man  sent  his  servant  with  his  jj  ^  jjg^^_ 
(the  master's)   cart  to  the  railway  station  for  some 
coals,  which  were  put  into  the  cart,  and  on  the  way 
home  the  servant,  without  authority  from  his  master, 
disposed  of  some  of  the  coals  to  a  third  person,  he  was 

(x)  R.  V.  Harding,  Russ.  &  Ey.  125.  Where  a  master  finding 
some  brass  castings  in  the  pocket  of  a  thief  sent  for  a  policeman, 
and  they  were  taken  out,  but  afterwards  given  back  to  the  thief, 
who  by  the  master's  direction  took  them  to  the  house  of  the  person 
to  whom  he  had  intended  to  sell  them,  and  sold  them  to  him  and 
gave  his  master  the  price,  it  was  held  that  that  person  could  not 
be  convicted  of  receiving  stolen  goods.  i2.  v.  Dolan,  24  L.  J., 
M.  C.  59 ;  1  Dears.  C.  C.  436,  overruling  E.  v.  Lyons,  Carr.  &  M. 
217.     See  R.  v.  Schmidt,  35  L.  J.,  M.  C.  94. 

[y)  R.  v.  Reed,  1  Dears.  C.  C.  168,  257.  This  case  was  twice 
argued,  and  long  considered,  but  ultimately  decided  upon  the 
authority  of  Spear's  case,  supra,  p.  482  ;  but  Lord  Wensleydale 
said  that  if  it  were  res  nova  he  should  have  pronounced  an 
opinion  that  the  prisoner's  offence  was  not  larceny.  See,  also, 
R.  V.  Norval,  1  Cox,  Cr.  C.  95. 
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held  to  be  guilty  of  larceny,  as  the  coals,  having  been 
placed  in  the  master's  cart,  were  not  in  the  exclusive 
possession  of  the  servant,  but  constructively  in  the  pos- 
session of  his  master. 

And  so  a  person  employed  to  drive  cattle  to  a  par- 
ticular place,  who  had  no  authority  to  sell  the  cattle, 
but  did  so,  and  converted  the  money  to  his  own  use, 
having  had  a  felonious  intent  at  the  time  he  received 
charge  of  the  cattle,  was  held  guilty  of  larceny  of  the 
cattle. 

[*485]  *Thus,  where  {z)  the  prosecutor  saw  the  pris- 
oner at  Bristol  fair,  and  hired  him  to  drive  fifty  sheep 
for  him  from  Bristol  to  Bradford  fair.  This  was  on  a 
Thursday,  and  the  prisoner,  with  the  sheep,  was  to 
meet  the  prosecutor  on  the  following  Sunday  evening 
at  the  turnpike-gate,  nearest  to  Bradford.  The  prisoner 
had  no  authority  to  sell  the  sheep,  but  was  only  to  drive 
them  to  Bradford,  for  which  he  was  to  receive  two  shil- 
lings and  sixpence  per  day.  The  prisoner  never  was  a 
servant  of  the  prosecutor,  but  had  been  occasionally 
employed  to  drive  sheep,  and  he  never  had  authority  to 
sell.  The  prisoner  never  went  to  Bradford,  but  sold 
the  sheep,  telling  the  purchaser  he  had  authority  to  do 
so.  The  jury^  found  that  the  prisoner  at  the  time  he 
received  the  sheep  intended  to  convert  them  to  his  own 
use,  and  not  to  go  to  Bradford.  And  he  was  convicted 
of  felony,  which  conviction  was  afterwards  held  right 
by  the  judges. 

So  a  servant  who  receives  goods  from  his  master,  on 
the  master's  account,  and  wrongfully  appropriates  them, 
is  not  guilty  of  embezzlement,  but  of  larceny  (a). 

And  a  contractor's  servant  who  used  false  weights  with 
intent  to  steal  the  difference  between  the  true  and  false 
weights,  was  convicted  of  attempting  to  steal  (b). 

In  the  following  case  (c),  however,  it  was  held,  that 

{z)  R.  V.  Stock,  1  Moo.  C.  C.  87.  But  see  as  to  drovers  gener- 
ally, E.  V.  Hey,  post,  p.  493. 

(a)  B.  v.  Hawkins,  1  Den.  C.  C.  584;  4  Cox,  C.  C.  274.  It  is 
said  by  the  Court  in  E.  v.  WJiittingham,  2  Leach,  C.  C.  913,  that 
"  if  a  servant  received  money,  either  from  the  master,  or  from  a 
third  person  on  his  master's  account,"  he  was  guilty  of  embezzle- 
ment; but  in  B.  v.  Hawkins,  Lord  Truro  said,  '"The  dictum  in  E. 
V.  Whittingham  must  be  associated  with  some  facts  which  do  not 
appear  in  the  report  of  the  case."  See  also  E.  v.  Metcalf,  1  Moo. 
C.  C.  433,  where  the  prisoner  was  held  properly  convicted  of  lar- 
ceny for  appropriating  a  cheque  which  he  received  from  his  mas- 
ter to  pay  a  creditor.  E.  v.  Johnson,  21  L.  J.,  M.  C.  32;  E.  v 
Poyser,  5  Cox,  C'  C.  241. 

(6)  E.  v.  Cheeseman,  31  L.  J.,  M.  C.  89;  Leigh  &  C.  140. 

(c)  E.  V.  Essex,  27  L.  J.,  M.  C:  20;  1  Dears.  &  B.  371. 
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under  the  circumstances,  a  clerk  ought  to  have  been 
indicted  for  false  pretences. 

At  a  savings  bank  the  course  of  business  was  this  : —  jj  ^  ^^^ 
The  depositor  gave  a  notice  to  tbe  clerk  of  the  amount 
*required,  and  if  present  on  next  night  of  business  [*486] 
received  a  cheque  from  the  manager ;  if  absent,  he  allowed 
the  clerk  to  receive  and  cash  such  cheque,  and  kept  the 
cash  till  called  for,  and  both  depositor  and  clerk  signed 
the  book.  The  clerk,  by  falsely  pretending  to  the  man- 
ager that  G.  had  given  notice  for  50Z..  and  was  not  in 
attendance,  obtained  from  the  manager  a  cheque  for 
50Z.,  and  afterwards  the  cash,  which  he  pocketed;  it 
it  was  held,  that  he  ought  to  have  been  indicted  for 
false  pretences,  and  not  for  larceny,  as  he  acted  as  agent 
for  the  depositor.  ^ 

If  a  servant  who  has  authority  to  sell,  and  enter  sale  ggrvant 
in  a  book,  do  sell,  and  omit  to  make  an  entry  of  the  sale  selling  goods 
in  the  book,  and  pocket  the  price,  he  cannot  be  convicted  ynth  author- 
of  larceny  of  the  goods,  but  of  embezzlement  of  the  ^^^  ?'^^. 
money  (d).     But  if  a  servant  who  has  no  authority  to  p^ce*  ^°^ 
sell,  part  with  his  master's  goods,  under  colour  of  a  pre-  jj  ^  jj^^^, 
tended  sale,  to  a  purchaser,  both  servant  and  purchaser  ggiiing. 
may  be  indicted  for  larceny  (e).  -without 

And  if  a  servant  take  his  master's  property,  and  hand  authority, 
it  over  to  another  as  a  gift,  it  is  as  much  a  felony  as  if  S.  v.  Eornby. 
he  sell  it,  -or  take  it  to  a  pawnbroker  and  pledge  it.     In  Giving  away 
a  case,  therefore,  where  (/)  a  cook,  out  of  compassion,  master's 
as  she  alleged,  gave  away  a  bundle  containing  bread,  p^'^^'^Jj . 
candles,  soap  and  butter,  done  up  in  one  of  her  master's    '  ^'       "  '^' 
towels  (altogether  not  worth  eighteenpence),  she  was  ' 

convicted  of  larceny,  and  she,  as  well  as  the  receiver 
were  sentenced  to  three  months'  imprisonment  (having, 
under  the  circumstances,  been  reconamended  to  mercy 
by  the  jury  who  tried  them). 

Where  a  nursery-maid,  who  was  indicted  for  stealing  Appropriat- 
bank-notes,  the  property  of  her  master,  in  his  dwelling-  j.°S  things 
*house,  set  up  as  her  defence,  that  she  found  [*487]  Master's 
them  in  the  passage,  and,  not  knowing  to  whom  they  house. 
belonged,  kept  them  to  see  if  they  were  advertised  :  it  e.  v.  Kerr. 
was  held  that  she  ought  to  have  inquired  of  her  master 

{d)  B.  V.  Belts,  28  L.  J.,  M.  C.  69;  1  Bell,  C.  C.  90;  B.  v. 
Brackett,  4  Cox,  C.  C.  274. 

(e)  B.  V.  HoriOiy,  1  C.  &  K.  305. 

(/)  B.  V.  White,  9  C.  &  P.  344.  Where  certain  friends  of  the 
servants  were  entertained  by  them  at  night  without  their  master's 
leave,  it  was  held  that  the  justices  might  have  convicted  the 
friends  under  the  Vagrant  Act,  5  Geo.  4,  o.  83,  s.  4,  as  being  in 
the  house  for  an  unlawful  purpose.  Kirkin  v.  Jenkins,  32  L.  J., 
M.  C.  140. 
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whetber  they  were  his  or  not;  and  that  not  having  done 
so,  but  having  taken  them  away  from  the  house,  she  was 
guilty  of  stealing  them  {g). 

And  it  was  formerly  held  {h)  that  a  servant  who 
clandestinely  took  his  master's  corn  was  guilty  of 
felony,  although  he  took  it  to  give  to  his  master's 
horses,  and  without  any  intention  of  applying  it  to  his 
own  private  benefit.  But  this  offence  is  not  now  a 
felony,  but  is  punishable  on  summary  conviction  before 
two  justices  (i). 

The  prisoner  was  employed  as  a  puddler  by  an  iron 
company.  The  puddlers  employed  were  in  the  habit 
of  receiving  a  certain  quantity  of  pig-iron  which  they 
put  into  the  furnaces,  and  they  were  paid  for  their 
work  according  to  the  quantity  drawn  out  of  the  fur- 
nace and  formed  into  puddle  bars.  The  prisoner  put  an 
[*488]  iron  asle  *(not  pig-iron)  belonging  to  his  mas- 
ters into  the  furnace,  by  the  melting  of  which,  in  addi- 
tion to  the  pig-iron,  his  profit  would  be  increased  about 
Id.  Tindal,  C.  J.,  at  first  doubted  whether  the  act  of 
the  prisoner,  though  unquestionably  fraudulent  and 
wrong,  came  within  the  definition  of  larceny,  as  the  iron 


{(/)  B.  V.  Kerr,  8  C.  &  P.  176.  And  see  B.  v.  Thwrborn,  2  C.  & 
K.  831;  1  Den.  C.  C.  387,  where  it  was  held  that  if  a  person  finds 
goods  that  have  been  lost,  or  are  reasonably  supposed  by  him  to 
have  been  lost,  and  appropriates  them  with  intent  to  take  the 
entire  dominion  over  them,  but  reasonably  believing  that  the 
owner  can  be  found,  it  is  larceny.  But  if  he  have  no  intention 
of  apppropriating  it  at  the  time  of  finding,  the  subsequent  concep- 
tion of  such  an  intention  would  not  convert  the  honest  taking 
into  a  dishonest  one,  and  so  make  him  a  felon  by  relation.  B.  v. 
Preston.,  21  L.  J.,  M.  C.  41;  2  Den.  C.  C.  353;  B.  v.  Dixon,  1 
Dears.  C.  C.  580;  R.  v.  Christopher,  1  Bell,  C.  C.  27;  26  L.  J.,  M. 
C.  35;  B.  V.  Moore,  30  L.  J.,  M.  C.  77;  Leigh  &C.  1;  R.  y.  Glyde, 
37  L.  J.,  M.  C.  107. 

(A)  R.  V.  Morfit,  E.  &  E.  C.  C.  307 ;  B.  v.  Bandley,  Carr.  & 
Marshm.  574 ;  R.  v.  Privett,  2  Carr.  &  K.  114 ;  1  Den.  C.  C.  193. 
In  the  last  report  of  the  last  case,  it  is  said  that  although  all  the 
judges  agreed  that  they  were  bound  by  previous  decisions  to  hold 
it  to  be  larceny,  several  of  them  expressed  a  doubt,  if  they  should 
have  so  decided,  if  the  matter  were  res  integra.  The  following 
passage  in  Hanna's  ."  Life  of  Dr.  Chalmers,"  vol.  i.  p.  412,  may 
assist  the  deliberations  of  those  who  still  doubt  on  this  matter. 
"Examining  once  at  a  farmhouse,  one  of  the  ploughmen  was 
called  up.  The  question  in  order  was  '  "What  is  the  Eighth  Com- 
mandment?' But  what  is  stealing?  'Taking  what  belongs  to 
another  and  using  it  as  if  it  were  your  own.'  Would  it  be  steal- 
ing, then,  in  you,  to  take  your  master's  oats  or  hay  contrary  to 
his  orders,  and  give  it  to  his  horses?  This  was  one  of  the  many 
ways  in  which  he  (Dr.  C.)  sought  to  instil  into  the  minds  of  his 
people  a  high  sense  of  justice  and  truth,  even  in  the  minutest 
transactions  of  life. ' ' 

(i)  23  &  27  Vict.  c.  103,  post,  Appendix. 
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waa  to  come  back  to  the  owners  in  the  same  substance, 
though  in  another  form;  but,  upon  the  counsel  for  the 
prosecution  citing  R.  v.  Morfit,  and  such  cases,  left  it 
to  the  jury  to  say  whether  the  prisoner  put  the  axle 
into  the  furnace  with  a  felonious  intent  to  convert  it  to 
a  purpose  for  his  own  profit,  for  if  he  did  so  this  was 
larceny.     The  jury  found  the  prisoner  guilty  (A;). 

And  where  a  carter,  who  was  allowed  by  his  master  a  Taking  more 
small  quantity  of  hay  for  the  use  of  the  horses  on  their  hay  than 
journey  to  and  from  London,  took  from  his  master's  master 
stables  two  trusses  of  hay  above  the  quantity  allowed,  ^l^"'^^"^- 
and  put  them  on  the  tail  of  his  master's  waggon,  and  f^n^;     '""" 
afterwards  the  ostler  at  a  public-house  on  the  road-side 
received  them  from  the  carter  ;  it  was  held  that  the 
carter  was  guilty  of  larceny,  that  the  larceny  was  com- 
plete the  moment  the  hay  got  into  the  cart  animo  fu 
randi,  and,  therefore,  that  the  ostler  wa-s  properly  in- 
dicted for  receiving  the  hay,  knowing  it  to  have  been 
stolen  ;  but  that  if  it  had  been  hay   allowed  for  the 
horses   which   was    stolen   it   would  have  been   other- 
wise (Z). 

In  R.  V.  Hall  (m),  where  a  servant  took  his  master's  Offering 
goods  to  his  master  and  endeavoured  to  induce  him  to  master  his 
purchase  them,  pretending  that  the  goods  were  sent  by  °"^°  goods 
a  person  with  whom  the  master  dealt,  it  was  held  to  be  ™  ^^  fl 
larceny.     But  in  R.  v.  Webb  (n),  it  was  held  (o)  not  to  be      ^' 
*larceny  for  miners  employed  to  bring  ore  to  [*489]  Miner  fraud- 
the  surface,  and  paid  by  the  owners  according  to  the  ulently  add- 
quantity  produced,  to  remove  fi-om  the  heaps  of  other  ^°S„^°  '^^^P 
miners,  ore  produced  by  them  and  add  it  to  their  own, 
in  order  to  increase  their  wages ;  the  ore  still  remain  - 
ing  in  the  possession  of  the  owners.     And  upon  the  g-^l^ 

(k)  S.  v.  BicJiari^x,  1  C.  &  K.  532. 

h)  B.  V.  Gruncell,  9  C.  &  P.  365. 

(m)  B.  V.  Hall,  2  Carr.&  K.  947  ;  1  Den.  C.  C.  381 ;  3  New  Sess. 
Cas.  407 ;  B.  v.  Manning,  22  L.  J.,  M.  C.  21.  See  B.  v.  Beecham, 
5  Cox,  Cr.  C.  156,  where  a  man  was  convicted  of  larceny  of  a  rail- 
way ticket  although  given  up. 

(»)  Moo.  C.  C.  431.  This  offence  would  he  larceny  now.  By 
24  &  25  Vict.  c.  96,  c.  39,  "Whosoever  being  employed  in  or 
about  any  mine  shall  take,  remove  or  conceal  any  ore  of  any 
metal,  or  any  lapis  calaminaris,  manganese,  mundick,  or  other 
mineral  found  or  being  in  such  mine,  with  intent  to  defraud  ajiy 
proprietor  of,  or  any  adventurer  in  such  mine,  or  any  workman 
or  miner  employed  therein,  shall  be  guilty  of  felony:  and,  being 
convicted  thereof,  shall  be  liable  at  the  discretion  of  the  Court  to 
be  imprisoned  for  any  term  not  exceeding  two  years  with  or 
without  hard  labour,  and  with  or  without  solitary  confinement. 
See  B.  V.  Trevenner ;  2  M.  &  Rob.  476.  This  section  applies  to 
all  England  and  Ireland  ;  not  Scotland,  see  sect.  122. 

(o)  Patteson,  J.,  disscntiente. 
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B.  V.  Webh. 
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S.  V.  Eollo- 
way. 


Glove 
finisher, 
gloves. 
£.  V.  Pool. 


Foreman, 
workmen's 
wages — false 
pretences, 
if.  V.  Leonard. 


Clerk,  false 
account  of 
customs 
dues. 

B.  V.  Thom- 
son. 


authority  of  that  case  it  was  held  in  R.  v.  Holloway  (ja) 
not  to  be  larceny  for  a  workman  in  the  employ  of  a 
tanner  to  take  skins  from  his  master's  warehouse  to  the 
foreman  at  another  part  of  the  premises,  pretending 
that  he  had  done  work  on  them  for  which  he  was  to  be 
paid,  and  intending  to  return  the  skins  to  his  master 
after  he  had  been  paid  for  his  pretended  work,  but  an 
attempt  to  commit  the  misdemeanor  of  obtaining  money 
by  false  pretences.  And  the  authority  of  R.  v.  Hol- 
loway was  acted  upon  in  the  following  case  (q): — The 
prisoners  were  indicted  for  stealing.  The  master  was 
a  glove-maker,  and  the  prisoners  were  in  his  employ  as 
glove-finishers.  When  they  had  done  any  work  the 
practice  was  to  take  the  finished  gloves  to  an  upper 
room  and  lay  them  on  a  table,  in  order  that  the  work- 
men might  be  paid  according  to  the  number  finished. 
The  prisoners  broke  open  a  store-room  on  their  master's 
premises,  took  out  a  quantity  of  finished  gloves  and 
laid  them  on  the  table  in  the  upper  room,  with  in- 
tent fraudulently  to  obtain  payment  for  them  as  for 
BO  many  gloves  finished  by  them.  The  gloves  were 
never  off  the  master's  premises.  It  was  held  that  they 
could  not  be  convicted  of  larceny  as  they  claimed  no 
property  or  lien  on  the  gloves,  and  had  not  sold,  or  at- 
tempted to  sell  them,  as  in  R.  V.  Hall  (r). 
[*4y0]  *Where  a  foreman  made  out  and  rendered  to 
his  master,  A.,  an  account  of  14d.  as  due  from  A.  to  his 
workmen,  and  A.  gave  him  a  cheque  for  the  amount,  all 
of  which  was  due  except  7s.,  which  the  foreman  kept 
when  he  got  the  check  cashed,  and  paid  the  workmen 
the  rest;  it  was  held  that  the  foreman  might  be  con- 
victed upon  an  indictment  which  charged  that  by  this 
false  pretence  he  obtained  the  cheque  from  A.  with  in- 
tent to  defraud  him  of  the  same  (s). 

And  where  a  clerk  made  out  a  false  account  of  cus- 
toms dues  and  obtained  the  amount  from  his  master's 
cashier,  pocketing  the  difference  between  the  true  and 
the  false  amount,  he  was  held  guilty  of  obtaining  money 
under  false  pretences  (t).  And  it  has  also  been  held 
that  he  might  be  indicted  for  stealing  the  difference,  as 


(p)  2  Carr.  &  K.  944;  1  Den.  C.  C.  370 ;  3  New  Sess.  Cas.  410. 
(qj  B.  V.  Fool,  27  L.  J.,  M.  C.  53 ;  1  Dears.  &  B.  345. 
(r)  Ante,  p.  488. 

s)  B.  V.  Leonard,  2  C.  &  K.  514 ;  1  Den.  C.  C.  304. 
(t)  B.  V.  Thomson,  32  L.  J.,  M.  C.  57;  Leigh  &  C.  233.      See 
B.  V.  Barnes,  2  Den.  C.  C.  59. 
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whilst  it  remained  in  his  custody  it  was  in  the  posses- 
sion of  his  master  (m). 

But  in  the  following  case  (u),  of  a  somewhat  similar  j^^jtering 
nature,  the  indictment  was  held  bad,  and  the  prisoner  sums  total  so 
escaped  punishment: — A.  worked  for  the  prosecutors  as  as  to  increasi 
a  journeyman,  and  the  quantities  of  work  done  by  him  ^^oiiiit  di^** 
for  them  during  each  week  were  entered  in  a  book  kept  man— not 
for  that  purpose.     The  prices  for  the  work  so  entered  false  pre- 
were  placed  in  a  column  opposite  to  each  quantity  of  tences. 
work,  and  added  up  on  behalf  of  the  prosecutors  at  the  S.  v.  Oaies. 
end  of  each  week.     The  weekly  totals  of  these  prices 
were  entered  by  them  in  this  book,  and  the  amount  of 
the  totals  paid  by  them  to  O.  as  the  ascertained  sum 
due  to  him  for  work  done,  on  the  production  by  him  of 
this  book.     After  these  weekly  totals  had  been  entered 
as  above,  O.  altered  them  into  larger  amounts,  and  then 
procured  payment  of  the  larger  amounts  on  producing 
the  books,  and  afterwards  erased  the  larger  amounts 
and  restored  the  figures  of  the  original  totals.     He  was 
indicted  for  obtaining  money  by  false  *pretenceB.  [*491] 
The  indictment  in  some  counts  averred  that  he  falsely 
pretended  that,  he  having  executed  certain  work,  there 
was  a  certain  sum  of   money  due  and  owing  to  him  for 
and  on  account  of  the  work,  being  parcel  of   a  larger 
sum  claimed  by  him,  whereas  there  was  not  then  due 
and  owing  to  him  such  money,  being  parcel  of  a  larger 
sum.     And  in  other  counts  it  was  averred  that  he  falsely 
pretended  that  there  was  due  and  owing  to  him  the 
whole  amount  of  such  sum  of  money,  but  only  a  smal- 
ler sum.     It  was  held  that  the  indictment  was  bad,  as 
a  false  pretence  of  an  existing  fact  was  not  sufficiently 
alleged,   and  the  averments  would  be  proved  by  evi- 
dence of  a  mere  wrongful  overcharge. 

And  again,  where  (x)  a  workman  stated  that  he  had  Overeharge 
done  more  work  than  he  really  had,  and  requested  pay-  ^'"'  "^^^^ 
ment  for  the  work  he  stated  he  had  done,  and  his  mas-         ' 
ter  knowing  that  it  was  a  false  overcharge,  and  wishing 
to  entrap  him,  paid  him  the  amount  demanded,  it  was 
held  that  the  workman  could  not  be  indicted  for  obtain- 
ing money  under  false  pretences,  as  it  was  not  the  false- 
hood which  induced  his  master  to  part  with  the  money. 

If  a  weaver  or  silk-throwster  deliver  yarn  or  silk  to  Silk-throw- 
be  wrought  by  his  journeymen  in  his  house,  and  they  ster's  Case. 
carry  it  away  and  convert  it  to  their  own  use,  this  is 

(u)  B.  V.  Coohc,  L.  R,  1  C.  C.  295 ;  40  L.  J.,  M.  C.  68. 
[v]  S.  V.  Oates,  1  Dears.  C.  C.  459. 
(x)  S.  V.  Mills,  26  L.  J.,  M.  C.  79 ;  1  Dears.  &  B.  205. 

(501) 


S.  V.  Green. 


440  OFFENCES  BY  SEKVANTS  AGAINST  THBIK  MASTERS. 

larceny  at  common  law,  but  if  to  be  wrought  out  of  the 
house  it  is  not,  for  the  journeymen  in  that  case  are  con- 
sidered bailees  and  not  servants  (y).     They  may,  how- 
ever, now  be  convicted  of  larceny  under  24  &  25  Vict. 
0.  96,  s.  3  (z). 
Clerk  far-       [*492]     *In  a  case  (a)  in  which  the  prisoner,  who  was 
nished  with    clerk  to  a  dealer  in  skins,  received  at  different  times 
cash,  obtain-  ggveral  sums  of  money  from  his  master  for  the  purpose 
credit°  ^  °°  °*  purchasing  skins,  and  credited  his  master  with  the 
J?  „  n^^^      amounts  in  his  day  cash-book,  but  obtained  the  skins  on 
enough.  credit,   and   debited  his  master  in  his  day  casn-book 

with  several  sums  of  money  as  having  been  paid  for 
those  skins,  applying  the  cash  to  his  own  use ;  it  was 
held  that  he  could  not  be  convicted  of  larceny  of  the 
money. 
Falsifying  And  a  similar  decision   was   made  in  the  following 

accounts  and  case  (&) : — 

receiving  rjij^g  prisoner  was  bailiff  to  the  prosecutor,  and  it  was 

part  of  his  duty  to  receive  and  make  payments  on  be- 
half of  his  master,  and  make*entries  of  such  receipts  and 
payments  in  a  book  which  was  examined  by  the  prose- 
cutor from  time  to  time.  On  one  occasion  the  prisoner 
showed  a  balance  in  his  favour  of  21.,  by  taking  credit 
for  payments  falsely  entered  in  his  book  as  having  been 
made  by  him,  when  in  fact  they  had  not  been  made  by 
him,  and  received  from  his  master  the  sum  of  21.  as  a 
balance  due  to  him :  it  was  held  that  the  offence  of  which 
the  prisoner  was  guilty  was  not  larceny,  whatever  else 
it  might  have  been. 

Where  a  master  parts  not  only  with  the  custody,  but 
also  with  the  possession,  of  goods  to  a  servant,  and  the 

(y)  East  P.  C.  6S2.  683 ;  M.  v.  Saward,  5  Cox,  C.  C.  295. 

{z)  By  that  section  it  is  enacted,  that  ' '  whosoever  being  a  bailee 
of  any  chattel,  money  or  valuable  security,  shall  fraudulently 
take  or  convert  the  same  to  his  own  use  or  the  use  of  any  person 
other  than  the  owner  thereof,  although  he  shall  not  break  bulk 
or  otherwise  determine  the  bailment,  shall  be  guilty  of  larceny, 
and  may  be  convicted  thereof  upon  an  Indictment  for  larceny ; 
but  this  section  shall  not  extend  to  any  offence  punishable  on 
summary  conviction. ' '  This  proviso  was  introduced  to  prevent 
the  clause  applying  to  the  cases  of  persons  employed  in  the  silk, 
woollen  and  other  manufactures,  who  dispose  of  goods  entrusted 
to  them,  and  are  liable  to  be  summarily  convicted  under  sundry 
statutes.  See  Greaves,  Crim.  Law  Consol.  Acts.  Under  this 
section  the  person  must  be  bound  to  return  the  identical  goods 
or  coin  deposited.  B.  v.  Haaaall,  SOL.  J.,  M.  C.  175;  Leigh  & 
C.  58. 

(a)  B.  V.  Goodenough,  Dears.  C.  C.  210.  The  prisoner  was  in- 
dicted for  embezzlement  and  found  guilty  of  larceny,  but  the 
conviction  was  quashed. 

(6)  B.  V.  Green,  Dears.  C.  C.  323. 
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servant  converts  them  to  his  own  use,  it  is  not  larceny  Where  mas- 
unless  he  had  a  felonious  intent  at  the  time  he  received  ter  parts  with 
them.     And  therefore  in  the  case  of   drovers  (c)  and  possession, 
other  servants  entrusted  with  goods  with  authority  to  ^stody^ 
sell  and  receive  the   purchase-money,  if  such  servants  ifeioniou's 
sell  and  *emtaezzle  the  money,  the  offence  will    [*J93]  intent  at  the 
not  be  larceny  unless  the  servant  had  a  felonious  intent  *™f  °^ 
when  he  took  possession  of  the  goods  (d).  sary  to  con-^" 

Therefore,  .where  (e)  a  person  sent  some  pigs  by  the  stitute  lar- 
prisoner  to  a  lady  to  be  looked  at,  but  he  sold  the  pigs,  ceny. 
and  did  not  take  them  to  her,  Alderson,  B.,  left  it  to  R-  v.  Harvey. 
the  jury  to  say  whether  the  prisoner  had  a  felonious 
intent  from  the  commencement  of  the  transaction  ;  and 
whether  he  received  the  pigs  as  bailee  to  deal  with 
them,  or  only  as  a  servant  having  the  custody  of  them, 
and  whose  duty  it  was  to  bring  them  back.  "  If,"  said 
his  lordship,  "  the  prosecutor  meant  that  the  prisoner 
should  leave  the  pigs  with  the  lady,  and  either  bring 
back  the  money,  or  make  a  bargain  for  the  sale  of  them, 
then  he  will  be  in  the  situation  of  a  bailee.  The  ques- 
tion is,  whether  they  were  delivered  to  the  prisoner  sim- 
ply that  he  should  show  them  to  the  lady,  and  bring 
them  back  bodily  ;  if  they  were,  then,  if  the  felonious 
intent  came  upon  him  at  that  time,  it  would  come  upon 
him  at  the  time  when  he  had  only  the  custody,  and  not 
the  possession,  and  in  that  case  he  would  be  guilty  of 
stealing  them." 

But  it  has  been  held  (/),  that  a  drover  by  trade,  who  Drovers  hy 
was  employed  to  drive  pigs  to  a  particular  place,  was  *™'^®  ^^^  ^°* 
paid  by  the  day,  and  by  the  custom  of  the  trade  had  a  ' 

right  to  drive  other  persons'  cattle  also,  but  who  sold  '  ^'  ^^' 
the  pigs  and  absconded  with  the  money,  could  not  be 
convicted  of  larceny  as  a  servant,  as  he  was  a  mere 
bailee  and  notk  servant,  and  had  no  original  intention 
of  stealing  the  pigs.  In  that  case  the  prisoner  was 
convicted,  but  the  question  having  been  reserved  for 
the  consideration  of  the  judges,  the  conviction  was 
held  improper.  In  giAdng  judgment  in  that  case.  Lord 
Wensleydale  said, — 

"  The  question  is  whether,  on  the  facts  stated  in  this 
case,  the  prisoner  *received  the  custody  of  the  [*494] 

(e)  B.  V.  Goodbody,  8  C.  &  P.  665. 

(d)  B.  V.  Evans,  Carr.  &  M.  632  ;  and  seeiJ.  v.  Glass,  2  Carr.  & 
K.  395. 

(e)  B.  V.  Harvey,  9  C.  &  P.  353  ;  and  see  B.  v.  Evans,  Carr.  & 
M.  632  ;  but  see  B.   Jones,  Carr.  &  M.  611. 

(/)  B.  V.  Hey,  2  Carr.  &  K.  983  ;  1  Den.  C.  C.  602 ;  B.  v.  Gibbs, 
1  Dears.  C.  C.  445, 
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E.  V.  Hey.  pigs  as  a  servant  of  the  prosecutor,  or  as  a  bailee;  in 
the  latter  case  he  could  not  be  guilty  of  larceny,  unless 
he  had  intended  to  appropriate  them  to  his  own  use  at 
the  time  of  the  receipt,  which  was  not  the  case;  in  the 
former  he  would  be  guilty  of  larceny,  according  to  the 
finding  of  the  jury;  as  to  which  they  were  properly 
directed  by  the  learned  assistant  barrister.  There  are 
several  reported  cases  bearing  upon  the  question, 
whether  a  person  is  a  mere  servant  or  a  bailee.  There 
are  none  precisely  like  the  present,  though  the  case  of 
Rex  V.  Bernard  M  'Namee  {g)  nearly  approaches  it.  In 
this  case  on  the  one  hand,  the  circumstance  that  the 
prisoner  was  paid  the  expenses  of  the  cattle,  and  also 
that  the  customary  mode  of  his  remuneration  was  by 
the  day,  tend  to  show  that  he  was  a  mere  servant ;  on 
the  other,  the  fact  of  his  being  a  drover  by  trade,  and 
also  of  his  having  the  liberty  to  drive  the  cattle  of  any 
other  person  by  the  general  usage  with  respect  to  drov- 
ers, raises  an  inference  that  he  was  not  a  servant. 
The  learned  assistant  barrister  felt  himself  bound  by 
the  decision  of  the  judges  in  the  case  of  Reg.  v.  Hughes 
(h),  but  that  case  was  under  the  statute  7  &  8  Geo.  4, 
c.  29,  s.  47,  which  makes  embezzlement  by  a  servant,  or 
person  employed  in  the  capacity  of  a  servant,  to  receive 
money,  felony;  and  the  learned  Recorder  of  London 
referred  the  question  to  the  judges,  whether  the  pris- 
oner fell  under  either  description,  though  if  the  indict- 
ment had  been  referred  to,  it  was  necessary  to  prove 
that  he  was  a  servant.  The  judges  decided  that  the 
prisoner  was  properly  convicted,  and  consequently  that 
he  was  a  servant  or  person  employed  in  that  capa- 
city, and  authorized  as  such  to  receive  money,  so  that 
his  receipt  would  be  a  discharge  to  the  debtor.  This  is 
almost  exactly  the  same  question;  it  is  whether  the 
prisoner  had  the  custody  of  the  cattle  as  a  servant  to 
the  prosecutor  at  the  time  of  the  receipt  of  them,  and 
we  think  he  could  not  be  so  considered,  unless  in  driv- 
ing the  cattle  to  market  he  was  his  servant,  and  the  prose- 
cutor responsible  for  any  negligent  act  of  his  in  so  driv- 

{g)  1  Moo.  C.  C.  368.  In  that  case  a  general  drover,  who  had 
been  employed  by  the  prosecutor  off  and  on  for  nearly  five  years, 
but  not  as  a  regular  servant,  and  was  employed  to  take  some 
sheep  to  G.  fair,  being  paid  3s.  a  day,  sold  the  sheep  entrusted 
to  him  without  having  authority  to  do  so,  and  pocketed  the 
money,  was  held  properly  convicted  of  felony,  as  he  had  merely 
the  custody  of  the  sheep  and  his  possession  was  his  master's  ; 
and  he  had  no  intention  of  stealing  the  sheep  at  the  time  he  re- 
ceived them.     And  see  E.  v.  Jackson,  2  Moo.  C.  C.  32. 

(70  1  Moo.  C.  C.  370. 
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ing  them.  This  subject  has  undergone  much  discus- 
sion of  late,  and  has  been  placed  on  its  proper  footing 
by  the  case  of  Quarman  v.  Burnett  (i),  and  other  cases; 
one  of  which  is  that  of  a  general  drover,  who  was  held 
in  the  case  of  Milligan  v.  Wedge  (k)  not  to  be  a  ser- 
vant, so  as  to  make  the  owner  of  the  cattle  responsible 
for  his  negligence.  After  the  full  consideration  which 
this  subject  has  undergone,  we  doubt  whether  the  case 
of  Bex  V.  Bernard  M'Namee,  above  referred  to,  would 
now  be  decided  in  *the  same  way.  Upon  the  [*495] 
whole  we  think  it  was  not  proved  in  this  case  that  the 
prisoner  was  a  mere  servant,  and  the  conviction  was 
improper. 

Where  a  prisoner  is  indicted  for  larceny  as  a  servant,  prisoner 
he  may  be  convicted  of  simple  larceny,  as  proof  of  the  indicted  for 
allegation  in  the  indictment  that  he  was  a  servant,  is  larceny  as  a 
only  necessary  for  the  purpose  of  convicting  him  of  the  servant  may 
compouiad  offence.     If,  therefore,  a  prisoner  is  indicted  of  simple  ^ 
as  servant  of  A.,  and  be  turn  out  to  be  the  servant  of  larceny. 
B.,  he  should  be  convicted  of  simple  larceny  (l). 

Whether  or  not,  if  when  a  prisoner  is  indicted  as  a  Quxre  when 
servant  and  he  turn  out  to  be  a  bailee,  he  may  be  con-  he  is  bailee. 
victed  of  simple  larceny,  does  not  appear  to  have  been 
decided  (m).     It  would  seem  that  he  might. 

By  the  stat.  24  &  25  Vict.  c.  96,  it  is  enacted,' —  24  &  25  Vict 

Sect.  5.     "It  shall  be  lawful  to  insert  several  counts  c.  96,  s.  5. 
in  the  same  indictment  against  the  same  person,  for  Three  lar- 
any  number  of  distinct  acts  of  stealing  not  exceeding  cenies  in  six 
three,  which  may  have  been  committed  by  him  against  ™o°^^lis  from 
,1  -ii.  •      iu  J!  ■    ■  1      J      same  person, 

the   same   person   within   the   space   of   six   calendar  ^ 

months  from  the  first  to  the  last  of  such  acts,  and  to 
proceed  thereon  for  all  or  any  of  them  "  (n). 

Sect.  6.     "  If,  upon  the  trial  of  any  indictment  for  -wTiere  a 
larceny,  it  shall  appear  that  the  property  alleged  in  single  taking 
such  indictment  to  have  been  stolen  at  one  time,  was  is  charged, 
taken  at  different  times,  the  prosecutor  shall  not  by  *^^  prose- 

ClltO'T  TlPPfl 

reason  thereof  be  required  to  elect  upon  which  taking  jjj,^  gj^g^ 
he  will  proceed,  unless  it  shall  appear  that  there  were  unless  in 
more  than  three  takings,  or  that  more  than  the  space  certain  cases. 
of  six  calendar  months  elapsed  between  the  first  and 
the  last  of  such  takings,  and  in  either  of  such  last- 
mentioned  cases  the  prosecutor  shall  be  required  to 
elect  to  proceed  for  such  number  of  takings,  not  exceed- 

(i)  -6  M.  &  W.  499.     See  this  case,  ante,  p.  351. 
h)  12  A.  &  E.  737.     See  this  case,  ante,  p.  353. 
m  B.  V.  Jennings,  1  Dears.  &  B.  447 ;  Jurist  (1858),  146. 
(m)  See  ante,  491,  note  (z).     B.  v.  Bucknall,  33  L.  J.,  M.  C.  75. 
(»)  See  B.  V.  Heywood,  33  L.  J.,  M.  C.  133. 
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ing  three,  as  appear  to  have  taken  place  within  the 
period  of  six  calendar  months  from  the  first  to  the  last 
of  such  takings  "  (o). 

And  by  14  &  15  Vict.  c.  100,  s.  5,— 

"  In  any  indictment  for  stealing,  embezzling,  destroy- 
ing or  concealing,  or  for  obtaining  by  false  pretences 
any  instrument,  it  shall  be  suificient  to  describe  such 
instrument  by  any  name  or  designation  by  which  the 
same  may  be  usually  known,  or  by  the  purport  thereof, 
without  setting  out  any  copy  or  fac- simile  thereof,  or 
otherwise  describing  the  same  or  the  value  thereof." 
[*496]  *Under  sect.  9,  should  the  evidence  fail  to 
prove  the  complete  ofPence,  the  prisoner  may  be  con- 
victed of  an  attempt  to  commit  it  (p). 

Sect.  18.  "  In  every  indictment  in  which  it  shall  be 
necessary  to  make  any  averment  as  to  any  money  or  any 
note  of  the  Bank  of  England  or  any  other  bank,  it 
shall  be  sufficient  to  describe  such  money  or  bank-note 
simply  as  money,  without  specifying  any  particular 
coin  or  bank-note,  and  such  allegation,  so  far  as 
regards  the  description  of  the  property,  shall  be  sus- 
tained by  proof  of  any  amount  of  coin  or  of  any  bank- 
note, although  the  particular  species  of  coin  of  which 
such  amount  was  composed,  or  the  particular  nature 
of  the  bank-note  shall  not  be  proved  ;  and  in  cases  of 
embezzlement  and  obtaining  money  or  bank-notes  under 
false  pretences,  by  proof  that  the  offender  embezzled 
or  obtained  any  piece  of  coin  or  bank-note,  or  any  por- 
tion of  the  value  thereof,  although  such  piece  of  coin 
or  bank-note  may  have  been  delivered  to  him  in  order 
that  some  part  of  the  value  thereof  should  be  returned 
to  the  party  delivering  the  same,  or  to  any  other  person, 
and  such  part  shall  have  been  returned  accordingly." 

Various  statutes  have  at  different  times  been  passed 
with  a  view  to  the  prevention  of  the  crime  of  larceny 
by  servants,  by  the  subjection  of  such  persons  to  a 
heavier  punishment  than  awaits  ordinary  offenders. 
These  statutes,  however,  were  all  repealed  by  24  &  25 
Vict.  c.  95,  and  at  the  same  time  the  law  upon  the  sub- 
ject was  consolidated  in  the  24  &  25  Vict.  o.  96. 

By  sect.  67  of  that  statute  it  is  enacted,  that — 

"  Whosoever  being  a  clerk  or  servant,  or  being  em- 
ployed for  that  purpose  or  in  the  capacity  of  a  clerk 
or  servant,  shall  steal  any  chattel,  money  or  valuable 
security  {q)  belonging  to  or  in  the  possession  or  power 


o)  See  B.  v.  FiHh,  38  L.  J.,  M.  C.  54. 
p)  See  R.  V.  Cheeaeman,  31  L.  J.,  M.  C. 
g)  Ante,  p.  47,  note  (w). 
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of  his  master  or  employer,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable  at  the  dis- 
cretion of  the  Court  to  be  kept  in  penal  servitude  for 
any  term  not  exceeding  fourteen  years,  and  not  less 
than  [five  years,  27  &  28  Vict.  c.  47],  or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary  con- 
finement, and  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping"  (r). 

*Larceny  or  embezzlement  by  a  clerk  or  ser-  [*497]  Summary 
vant  may  be  dealt  with  summarily  under  the  Summary  conviction. 
Jarisdiction  Act,  1879  (s),  if  the  prisoner  plead  guilty.  42  &  43  Vict. 

In  order  to  convict  a  person  of  the  aggravated  of-  ''■  ^^■ 
fence  of  larceny  as  a  servant  (t),  and  subject  him  to  the  Offender 
increased  punishment  provided  for  that  offence,  it  is  of  ^^yant*^  ^ 
course  necessary  that  he  should  be  a  servant.     We  shall 
hereafter,  whilst  treating  of  embezzlement  by  servants, 
place  before  the  reader  the  various  decisions  upon  this 
point.     But  it  may  be  here  mentioned,  that  it  has  been  Driver  of 
held  that  the  driver  of  a  glass  coach  hired  for  the  day,  glass  coach 
is   not  the  servant  of  the  party  hiring  it  within  the  not  servant 
meaning  of  this  Act  (u).     A  doubt  was  expressed  by  '^^  hirer. 
Coleridge,  J.,  in  one  case,  whether  a  similar  section  (7  p^tiiig 
&  8  Geo.  4,  c.    27,   s.   46)  extended  to  public  servants  servants, 
under  the  Crown  («).     But  the  case  of  such  persons  is 
now  provided  for  by  the  stat.  24  &  25  Vict.  c.  96,  ss. 
69,  70  (y). 

Where,  however,  the  money  or  other  property  had 
never  been  in  the  possession  of  the  master,  it  was  held 
that  the  servant  was  not  guilty  of  larceny  in  misappro- 
priating it.  There  could  be  no  tortious  taking  in  the 
first  instance,  and  consequently  no  trespass,  without 
which  there  could  be  no  larceny  (z).     Thus,  where  (a)  Sull's  Case. 

(r)  It  would  seem  that  the  power  of  the  Caurt,  to  award  the 
common  law  punishment  of  fine  and  imprisonment  is  not  taken 
away  hut  added  to,  hy  this  act.     See  B.  v.  Johnson,  3  M.  &  S.  540. 

(s)  42  &  43  Vict.  c.  49.     See  the  First  Schedule  to  the  Act. 

(t)  Upon  an  indictment  for  larceny,  as  a  servant,  the  prisoner 
may,  as  we  have  seen,  be  convicted  of  simple  larceny^  supra,  p. 
495.  The  allegation,  in  the  indictment  that  A.  B.,  being  the 
servant,"  &c. ,  stole,  &c.,  is  snfScient,  B.  v.  Somerton,  7  B.  &  C. 
483. 

tu)  B.  V.  Bai/don,  7  C.  &  P.  445. 
x)  B.  V.  Lovell,  2  Moo.  &  Eob.  236. 
y)  Post,  p.  532. 
z)  See  Euss.  on  Cr.  401 ;  4th  edit. 
a)  Bull's  Case,  cited  2  Leach,  C.  C.  841.     Upon  the  authority 
of  this  case,  it  was  held  in  B.  v.  Headge,  Russ.  &  Ry.  160,  that  a 
servant,  under  similar  circumstances,  was  properly  indicted  for 
embezzlement  under  the  stat.  39  Geo.  3,  c.  85.     And  see  Waiters 
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a  shopman  sold  goods  in  the  shop  and  pocketed  the 
price,  instead  of  putting  it  into  the  till,  it  was  held  that 
he  could  not  be  convicted  of  larceny  of  the  money,  as 
[*498]  it  had  never  been  in  his  master's  *possession. 
The  same  law  was  laid  down  in  a  case  where  (6)  a 
banker's  clerk  pocketed  a  lOOZ.  note,  instead  of  putting 
it  into  his  master's  drawer.  These  decisions  gave  rise 
to  the  first  statute  against  embezzlement,  39  Geo.  3,  c. 
85.  That  statute,  as  well  as  7  &  8  Geo.  4,  c.  29,  is  now 
repealed  ;  and  the  punishment  of  such  offences  is  pro- 
vided for  by  24  &  25  Vict.  c.  96,  s.  68,  the  provisions 
of  which  will  be  stated  presently.  However,  since  the 
passing  of  7  &  8  Geo.  4,  it  has  been  held  that,  if  the 
master  has  had  possession  of  property,  either  by  his 
own  hands  or  by  the  hands  of  his  clerk  or  servant,  a 
servant  cannot  be  guilty  of  embezzling  it,  but  if  he 
purloin  it,  it  will  be  larceny.  Thus,  where  (c)  a  clerk 
in  the  employ  of  A.  received  from  another  clerk  31.  of 
A's  money  to  pay  for  an  advertisement,  for  which  he 
only  paid  10s.,  but  charged  A.  20s.,  pocketing  the  dif- 
ference, all  the  judges  held  that  he  was  not  properly 
convicted  of  embezzlement  under  7  &  8  Geo.  4,  c.  29, 
s.  47. 

But  if  such  property  is  merely  in  the  course  of  pass- 
ing to  the  master,  and  have  not  arrived  into  his  posses- 
sion, although  in  the  hands  of  a  clerk,  if  that  clerk  mis- 
appropriate it,  he  will  be  guilty  of  embezzlement. 
Thus,  where  (d)  it  was  the  duty  of  A's  clerks  to  receive 
money  on  account  of  A.,  and  pay  it  over  to  A.'s  super- 
intendent, whose  duty  it  was  to  pay  it  over  to  the  pris- 
oner, whose  duty  it  was  to  pay  it  over  to  A.'s  cashier, 
these  persons  being  all   servants  of   A.,  the  prisoner 

Case,  1  Leach,  C.  C.  28,  the  case  of  a  clerk  in  the  Bank  of  Eng- 
land purloining  a  bond,  which  gave  rise  to  the  stat.  15  Geo.  2, 
c.  13. 

(6)  Bazeley's  Case,  2  Leach,  C.  C.  835.  In  B.  v.  Rudiek,  8  C. 
&  P.  237,  a  servant,  sent  out  to  collect  money  for  his  master,  was 
robbed  of  it  on  his  way  home.  In  an  indictment  for  the  robbery 
the  money  was  laid  as  the  property  of  the  master,  and  upon  an 
objection  to  this  being  taken  by  counsel  for  the  prisoners,  Alder- 
son,  B.,  directed  a  fi-esh  bill  to  be  sent  up  to  the  grand  jury,  lay- 
ing the  money  as  the  property  of  the  servant ;  adding,  It  is 
difficult  to  see  how  such  an  offence  as  embezzlement  could  have 
been  a  part  of  our  criminal  law,  if  the  possession  of  the  servant 
of  property  which  had  never  come  to  the  hands  of  the  master 
were  construed  to  be  in  the  possession  of  the  master. ' ' 

(c)  B.  V.  Murray,  1  Moo.  C.  C.  276 ;  5  C.  &  P.  145,-  note. 

(d)  B.  V.  Masters,  2  Carr.  &  K.  930 ;  1  Den.  C.  C.  332  ;  3  New 
Sess.  Cas.  326.  But  see  2  Russ.  on  Cr.  450,  note  {d),  where  Mr. 
Greaves  gives  his  reasons  at  length  for  thinking  this  case  wrongly 
decided. 
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having  received  money  in  this  way  and  embezzled  it, 
was  held  to  be  *properly  convicted  of  embezzle-  [*499] 
ment  under  7  &  8  Geo.  4,  c.  29,  s.  47. 

And  if  the  property  has  once  completely  arrived  into  To  steal 
the  master's  possession  (although  merely  constructively  goods  once 
by  the  hands  of  the   thief)  and  be  there  misappro-  completely 
priated,    the   offence  will   be  larceny.     Thus  in  E.  v.  ™stei's'' 
Watts  (e),  the  prisoner  was  a  clerk  in  the  Globe  Insur-  possession, 
ance  Office,  and  it  was  his  duty  to  receive  from  the  though 
messenger  the  banker's  pass-book,  together  with  the  ^^^^^J  con- 
vouchers,    to   compare   the   entries   in   the   pass-book  if  larceny^' 
with  the  entries  in  the  books  of  the  company,  and  to  jj.  y.  Waits. 
preserve  the  vouchers  for  the  use  of  the  company.     One 
day  the  prisoner  fraudulently  destroyed  a  cheque  for 
1,400Z.,  which  was  delivered  to  him  with  the  pass-book 
in  the  usual  way,  and  altered  the  pass  book,  having,  in 
fact,  paid  the  amount  into  his  own  private  bankers,  and 
he  was  held  to  have  been  properly  convicted  of  stealing 
the  cheque  from  his  masters,  as  his  possession  of  it 
was  the  possession  of  his  masters. 

"  The  paper  in  question,"  said  Lord  Truro,  "  as  soon 
as  it  had  passed  from  the  hands  of  the  messenger,  and 
arrived  at  its  ultimate  destination,  the  custody  of  the 
prisoner  for  the  directors,  was  really  in  their  possession, 
and  when  he  afterwards  abstracted  it  for  a  fraudulent 
purpose  he  was  guilty  of  stealing  it  from  them,  as  a 
butler,  who  has  the  keeping  of  his  master's  plate, 
would  be  guilty  of  larceny  if  he  should  receive  plate 
from  the  silversmith  for  his  master  at  his  master's 
house,  and  afterwards  fraudulently  convert  it  to  his 
own  use,  before  it  had  in  any  other  way  than  by  his 
act  of  receiving  come  to  the  actual  possession  of  the 
master." 

"This  case  is  distinguishable  from  those  in  which 
the  goods  have  only  been  in  the  course  of  passing 
towards  the  master,  as  in  Beg.  v.  Masters  (/),  where 
the  prisoner's  duty  was  only  to  receive  the  money 
from  one  fellow-servant  and  pass  it  on  to  another,  who 
was  the  ultimate  accountant  to  the  master.  Here  the 
paper  had  reached  its  ultimate  destination  when  it 
came  to  the  prisoner's  keeping,  and  that  keeping  being 
for  his  masters,  made  his  possession  theirs." 

A  similar  decision  was  arrived  at  in  the  following  jj.  y.  Wright. 
case  (g): — The  prisoner  was  employed  by  a  banking 

(e)  2  Den.  C.  C.  14. 

(/)   Ubi  mpra. 

(g)  B.  V.  Wright,  27  L.  J.,  M.  C.  65;  1  Dears.  &  B.,  C.  C.  431. 
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[*500]  *company  to  manage  a  branch  for  them  at  B. 
He  provided  an  of6.ce  for  the  bank  in  his  own  house. 
The  office  was  furnished  by  the  company,  and  an  iron 
safe  provided  there  by  them,  of  which  there  were  dupli- 
cate keys,  the  company  keeping  one,  and  the  prisoner 
the  other.  It' was  the  duty  of  the  prisoner  to  receive 
money  from  customers  to  place  it  at  night  in  the  safe, 
to  pay  away  from  time  to  time  as  much  as  was  required 
for  the  business  of  the  bank,  to  pay  cheques,  to  pay 
over  weekly  any  balance  not  required  for  the  business 
at  B.,  and  to  send  in  weekly  accounts  to  the  company. 
He  carried  on  the  business,  receiving  and  paying  money, 
and  sending  in  weekly  accounts.  In  auditing  his  ac- 
counts a  deficiency  of  3,000i.  was  discovered,  and  he 
admitted  that  he  had  taken  that  amount  of  money.  It 
was  held  that  he  was  properly  convicted  of  larceny,  as 
a  clerk,  in  having  ^stolen  some  money  received  from 
customers,  which  before  he  stole  it  had  been  placed  in 
the  safe,  and  made  the  subject  of  a  weekly  account ; 
the  court  considering  the  case  similar  to  the  ordinary 
one  of  a  shopman  robbing  a  till. 

The  question  therefore,  as  to  what  amounts  to  a 
delivery  to  the  master,  is  one  of  importance.  Some 
cases  on  this  point  have  already  been  considered  (h). 

Where  a  man  sent  his  servant  to  fetch  home  some 
straw  which  he  had  bought,  and  the  servant  brought  it 
home,  took  it  into  his  master's  court-yard,  and  put  it 
down  at  the  stable-door,  which  was  locked;  and  after- 
wards, on  the  door  being  opened,  put  part  of  the  straw 
into  the  hay-loft,  but  took  the  rest  away  again,  and 
sold  it,  Tindal,  C.  J.,  held  the  putting  it  down  at  the 
stable  door  was  a  delivery  of  it  to  the  master,  and 
that  the  servant  could  not  be  convicted  of  embezzle- 
ment.    He  was  found  guilty  of  larceny  (i). 

By  '24  &  25  Vict.  c.  96,  s.  68,  it  is  enacted,  that— 

"  Whosoever  being  a  clerk  or  servant,  or  being  em- 
["*501]  ployed  for  the  purpose  *or  in  the  capacity  of  a 
clerk  or  servant  (fc),  shall   fraudulently  embezzle  any 


In  this  case  it  was  assumed  that  the  money  was  placed  in  the 
safe,  as  it  was  the  prisoner's  duty  to  place  it  there. 

(ft)  Such  as  Spear^s  Case,  ants,  p.  482;  JR.  v.  Beed,  ante,  p.  484. 

(i)  B.  V.  Hayward,  1  Carr.  &  K.  518.  See  also  B.  v.  Boberts, 
3  Cox,  C.  C.  74. 

(k)  By  the  Merchant  Shipping  Act  Amendment  Act,  1862,  25 
&  26  Vict.  c.  63,  s.  16,  any  person  appointed  to  any  office  or  ser- 
vice hy  or  under  any  local  marine  board  shall  be  deemed  to  be  a 
clerk  or  servant,  within  the  meaning  of  this  section;  and  if  any 
such  person  fraudulently  applies  or  disposes  of  any  chattel, 
money  or  valuable  security  received  by  him  whilst  employed  in 
(510) 
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chattel,  money,  or  valuable  security  ■which  shall  be  de-  24  &  25  Vict. 
livered  to  or  received  or  taken  into  possession  by  him  c.  96,  s.  68. 
for  or  in  the  name  or  on  the  account  of  his  master  or 
employer,  or  any  part  thereof,  shall  be  deemed  to  have 
feloniously  stolen  the  same  from  his  master  or  em- 
ployer (I),  although  such  chattel,  money  or  valuable 
security  was  not  received  into  the  possession  of  such 
master  or  employer  otherwise  than  by  the  actual  pos- 
session of  his  clerk,  servant  or  other  person  so  em- 
ployed; and  being  convicted  thereof,  shall  be  liable  to  " 
[same  punishment  as  for  larceny  by  servants,  ante,  p. 
496.] 

Embezzlements   by   clerks   or    servants,   &c.,   under  Summary 
forty  shillings,  may  also  be  dealt  with  summarily  under  conviction, 
the  Summary  Jurisdiction  Act,  1879  (m),  if  the  prisoner 
consents  or  pleads  guilty. 

In  order  to  constitute  an  offence  within  the  above  What  con- 
section  (68)  three  things  must  concur  (o).  stitutes  em- 

1.  The  prisoner  must  be  (p)  a  clerk  or  servant,  oy  ^^^^^^^^^i- 
employed  for  the  purpose  or  in  the  capacity  of  a  clerk 
or  servant. 

2  He  must  receive  or  take  into  his  possession  some 
chattel,  money  or  valuable  security,  for  or  in  the  name 
or  on  account  of  his  master  or  employer. 

*3.  He  must  fraudulently  embezzle  the  same  [*502] 
or  some  part  thereof  (q). 

But  as  the  words   "by  virtue  of  his  employment" 

such  office  or  service  for  or  on  account  of  any  such-  local  marine 
board  or  for  or  on  account  of  any  other  public  board  or  depart- 
ment to  his  own  use,  or  to  any  use  or  purpose  other  than 
that  for  which  the  same  was  paid,  entrusted  to  or  received 
by  him,  or  fraudulently  withholds,  retains  or  keeps  back  the 
same  or  any  part  thereof  contrary  to  any  lawful  directions  or  in- 
structions which  he  is  required  to  obey  in  relation  to  such  ofSce 
or  service,  he  shall  be  deemed  guilty  of  embezzlement  within 
the  meaning  of  the  said  section  " — and  punishable  as  a  clerk  or 
servant.  In  the  indictment  the  property  may  be  laid  in  the 
board,  and  s.  71,  post,  p.  526,  applies. 

(l)  It  would  seem  that  if  the  words  "and  may  be  indicted  and 
tried  accordingly  "  had  been  added  here,  many  of  the  difficulties 
attendant  upon  the  preservation  of  the  nice  technical  distinctions 
between  larceny  and  embezzlement  might  have  been  avoided. 

(m)  42  &  43  Vict.  c.  49,  First  Schedule. 

(o)  And  see  per  Lord  Ellenborough  in  B.  v.  Johnson,  3  M.  & 
S.  548,  549,  on  the  old  stat.  39  Geo.  3,  c.  85. 

{p)  Or  have  been  at  the  time  of  the  offence  committed,  B.  v. 
Lovell,  2  M.  &  Rob.  236. 

(q)  It  is  no  objection  to  an  indictment  for  embezzlement  that 
the  society  whose,  funds  are  embezzled  is  a  society  some  of  whose 
rules  are  illegal  as  being  in  restraint  of  trade,  B.  v.  Stainer,  39 
L.  J.,  M,  C.  54;  L.  E.,  1  Cr.  C.  E.  230.     See  ante,  p.  87. 
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were  designedly  omitted  from  24  &  25  Vict.  c._96,  s. 
68,  it  is  no  longer  necessary  to  prove  that  the  prisoner 
was  authorized  to  receive  the  money  {r),  and  conse- 
quently the  decisions  on  the  old  statute  which  con- 
tained these  words  are  no  longer  binding  (s). 

It  will  be  convenient  to  consider  these  three  heads 
separately.  Many  of  the  decisions  which  will  be  men- 
tioned took  place  under  the  old  stat.  39  Geo.  3,  c.  85, 
and  7  &  8  Geo.  4,  c.  29,  but  they  may  with  propriety 
be  inserted  here. 

1.  The  prisoner  must  be  a  clerk  or  servant,  or  em- 
ployed for  the  purpose  or  in  the  capacity  of  a  clerk  or 
servant. 

It  was  the  opinion  of  all  the  judges  that  an  appren 
tice  {t),  and  also  a  female  servant  {u),  were  within  the 
stat.  39  Geo.  3,  c.  85.  And  it  is  clear  that  a  female 
servant  is,  within  the  statute  of  Geo.  4  {x),  which 
"there  can  be  no  doubt  would  also  be  held  to  embrace 
persons  employed  in  the  capacity  of  clerks  or  servants 
to  corporations"  (y),  though  not  appointed  under  the 
common  seal  (z). 

L*503]  *A  person  employed  by  the  overseers  of  a 
township  as  their  accountant  and  treasurer,  and  who 
received  and  paid  all  monies  receivable  or  payable  on 
their  account,  was  held  to  be  a  clerk  and  servant  within 
39  Geo.  3,  c.  85  (d).  And  the  treasurer  to  the  guardians 
of  the  poor  of  Birmingham  appointed  under  the  stat.  1 
&.2  Will.  4,  c.  Ixvii  (local  and  personal),  is  a  servant 
of  the  guardians  within  the  meaning  of  the  stat.  7  &  8 
Geo.  4,  c.  29,  and  as  such  indictable  for  embezzle- 
ment (6). 


See  2  Russ.  on  Cr.  412,  4th  edit. 

[s)  Such  as  B.  v.  Snowley,  4  C.  &  P.  390,  post,  p.  512.  See  B. 
V.  Cullum,  L.  R.,  2  C.  C.  28 ;  42  L.  J.,  M.  C.  64. 

(t)  B.  V.  dldlish,  Russ.  &  Ry.  80. 

(m)  B.  V,  Smith,  Russ.  &  Ry.  267. 

{x)  See  7  &  8  Geo.  4,  c.  28,  s.  14. 

(y)  Per  Vaughan,  J.,  in  Williams  v.  8toU,  1  Cr.  &  M.  689.  See 
the  remark  made  upon  this  dictum  of  Vaughan,  J. ,  in  Greaves' 
edition  of  Russ.  on  Grimes,  vol.  ii,  p.  417,  note  (r),  4th  edit. 
The  learned  editor,  however,  appears  when  he  wrote  that  note  to 
have  forgotten  the  difference  between  the  wording  of  the  statute 
of  Geo.  3,  and  that  of  Geo.  4.  The  interpretation  put  upon  the 
word  "person"  by  7  &  8  Geo.  4,  c.  28,  s.  14,  would  seem  hardly 
applicable  to  7  &  8  Geo.  4,  c.  29,  s.  47,  unless  the  "person" 
were  a  servant. 

(z)  B.  V.  Beacall.  1  C.  &  P.  467. 

(a)  B.  V.  Squire,  R.  &  Ry.  349;  2  Stark.  349. 

(6)  B.  V.  Welch,  2  Carr.  &  K.  296;  1  Den.  C.  C.  199.  And  see 
now  12  &  13  Vict.  c.  103,  s.  15,  post,  p.  506. 
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In  R.  V.  Hughes  (c)  it  was  held  that  a  person  em-  Servant  em- 
ployed by  a  farmer  on  one  occasion  as  a   drover   in  ployed  to 
Smithfield  to  drive  some  cattle  home  to  the  purchaser  ^"'^^  cattle 
and  receive  the  price,  was  a  servant  within  the  meaning  °'^  ^rmer, 
of  the  act  of  Geo.  4.     Drovers  in  general,  who  exercise  not  drovers 
a  distinct  calling,  would  not,  however,  now  be  consid-  in  general 
ered  as  servants  under  that  act  (d). 

Where  the  prisoner  was  indicted  as  the  servant  of  A.  Servant  of 
and  others,  and  it  appeared  that  A.  &  Co.  were  a  joint  j^^Jrt^'?oi'°t. 
stock  company,  but  there  was  no  evidence  of  their  in-  stock  corn- 
corporation,  it  was  held  that  the  prisoner  was  properly  pany. 
convicted  (e). 

It  has  been  held  that  the  clerk  of  a  savings  bank  was  clerk  to 
properly  described  in  an  indictment  for  embezzlement  trustees  of 
under  the  statute  of  Geo.  4,  as  clerk  to  the  trustees,  savings 
although  he  was  elected  every  year  by  ballot  at  a  meet-    ^^  ' 
ing  of  the  managers  (/).     And  that  a  clerk  appointed  cierk  to 
by  a  station  committee  of  four  several  railway  com-  joint  station 
panies  to  receive  the  charge  for  the  carriage  of  parcels  "^  several 
by  all  of  them,  *might  be  described  as  the  ser-  [*504]  ^^^l^y^. 
vant  of  the  four  companies  or  of  the  committee  (gf). 

A  clerk  to  a  joint-stock  banking  company,  established  Clerk  to  joint 
under  7  Geo.  4,  c.  46,  may  be  convicted  of  embezzling  stock  bank, 
the  money  of  the  company,  althoiagh  he  is  a  shareholder  shareholder 
or  partner  .in  such  company  (h). 

And  it  has  been  held  that  a  spn.who,  during  the  clerk  to 
illness  of  his  father,  who  was  clerk  to  a  local  board,  local  board, 
assisted  him  in  his  office  and  in  the  business  of  the 
board,  was  "  employed  as  a  clerk"  to  the  board,  although 
not  appointed  or  paid,  by  them,  and  was  rightly  con- 
victed of  embezzlement  (i). 

But  where  W.,  who  was  a  member  of  a  friendly  soci-  Clerk  to 
ety,  and  was  also  clerk  or  secretary  to  the  society,  friendly 
offered  to  put  out  their  money  to  more  advantage  in  ^°'^^^  ^' 
London,  and  drew  it  out  with  the  consent  of  the  society, 

(c)  R.  V.  Hughes,  1  Moo.  C.  C.  370;  and  see  cas.  cit.  infra, 
note  (»). 

{d)  See  B.  v.  Goodbody,  8  C.  &  P.  665;  and  see  K  v.  Hey,  2 
Carr.  &  K.  983;  1  Den.  C.  C.  602,  ante,  p.  493. 

(e)  B.  V.  Franldand,  32  L.  J.,  M.  C.  69. 

If)  B.  Y.  Jenson,  1  Moo.  C.  C.  434;  and  see  B.  v.  Hall,  1  Moo. 
C.  C.  474;  B.  v.  Callaghan,  8  C.  &  P.  154.  As  to  what  is  sufficient 
evidence  of  acting  as  a  trustee  to  support  inference  of  legal  ap- 
pointment, see  B.  V.  Essex,  1  Dears.  &  B.  369. 

(g)  B.  V.  Bayley,  26  L.  J.,  M.  C.  4;  1  Dears.  &  B.  121. 

\h)  B.  V.  Atkinson,  Car.  &  M.  525;  and  see  B.  v.  Watts,  2  Den. 
C.  C.  14,  ante,  p.  499,  where  a  clerk,  who  was  also  a  shareholder 
in  an  insurance  office,  was  convicted  of  embezzlement,  and  see 
infra,  note  H).  ,,   „   „_ 

\i)  B.  V.  Foulkes,  L.  E.,  2  C.  C.  150;  44  L.  J.,  M.  C.  65. 
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Member  of 
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to  manage 
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S.  V.  Bren. 


Treasurer  of 
friendly 
society. 
B.  V.  Tyree. 


iS.  V. 


Occasional 

servant. 


but  appropriated  it  to  his  own  use,  it  was  held  that  he 
could  not  be  convicted  of  either  larceny  or  embezzle- 
ment, as  he  was  part-owner  (j).  And  where  a  commit- 
tee formed  of  the  members  of  two  friendly  societies  for 
the  purpose  of  conducting  a  railway  excursion,  appointed 
certain  persons  to  sell  the  excursion  tickets  to  the  mem- 
bers of  the  societies,  and  the  money  received  from  the 
sale  of  the  tickets  was  to  be  paid  over  to  a  specified 
person,  and  to  belong  to  the  two  societies  in  ceitain 
proportions,  and  the  prisoner,  who  was  a  member  of  the 
[*505]  committee,  was  one  of  those  *nominated  to  sell 
tickets,  but  received  no  3?emuneration  for  so  doing,  and  a 
certain  number  of  tickets  were  given  him  by  the  commit- 
tee to  sell;  he  sold  some  and  fraudulently  appropriated 
the  proceeds  to  his  own  use  :  it  was  held  that  he  was  not 
liable  on  an  indictment  for  embezzlement  charging  him 
as  servant  to  the  other  members  of  the  committee  (fc). 

Again  it  has  been  held  (l)  that  a  treasurer  of  a  friendly 
society  (duly  enrolled  and  certified)  without  salary, 
whose  duty  it  was  to  receive  monies  paid  into  the 
society  and  hold  them  to  the  order  of  the  secretary, 
countersigned  by  the  chairman  or  a  trustee,  and  to  ac- 
count whenever  called  upon,  was  not  a  clerk  or  servant 
within  24  &  25  Vict.  c.  96,  s.  68. 

In  a  case  in  Ireland,  where  it  appeared  that  all  the 
property  of  the  society  was  vested  in  trustees,  it  was 
held  by  the  Court  of  Criminal  Appeal  there,  that  he 
might  be  described  as  servant  to  the  trustees  (m).  But 
that  case,  as  explained  by  Bovill,  C.  J.,  in  R.  v.  Tyree, 
did  not  decide  that  the  treasurer  was  a  servant. 

And  it  was  held,  that  a  person  occasionally  employed 
(n) ;  a  person  employed  upon  commission  to  travel  for 


(j)  R  V.  Waite,  2  Cox,  C.  C.  245;  B.  v.  Taffs,  4  Cox,  C.  C.  169. 
But  that  defence  would  not  avail  now,  since  31  &  32  Vict.  c.  116, 
enacts,  that  ' '  If  any  person  being  a  member  of  any  copartnership, 
or  being  one  of  two  or  more  beneficial  owners  of  any  money,  goods 
or  effects,  bills,  notes,  securities  or  other,  property,  shall  steal  or 
embezzle  any  such  money,  &c.,  or  other  property  of  or  belonging 
to  any  such  copartnership,  or  to  such  joint  beneficial  owners, 
every  such  person  shall  be  liable  to  be  dealt  with,  tried,  convicted 
and  punished  for  the  same  as  if  such  person  had  not  been  or  was 
not  a  member  of  such  copartnership  or  one  of  such  beneficial 
owners. ' ' 

(Ic)  B.  V.  Bren,  33  L.  J.,  M.  C.  59. 

\l)  B.  V.  Tyree,  38  L.  J.,  M.  C.  58. 

(m)  B.  V.  Murphy,  4  Cox,  C.  C.  101.  See  also  B.  v.  Proud,  31 
L.  J.,  M.  C.  71  ;  Leigh  &  C.  97  (this  case  was  not  argued  by 
counsel). 

(re)  B.  V.  Spencer,  Euss.  &  Ey.  299 ;  B.  v.  WinnaU,  5  Cox,  C. 
C.  326 ;  and  see  B.  v.  Hughes,  1  Moo.  C.  C.  370 ;  B.  v.  Metcalf,  1 
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orders  and  to  collect  debts,  although  employed  by  many  clerk  and 
different  houses  on  each  journey,  and  although  he  paid  traveller 

his  own  expenses  out  of  his  commission,  and  did  not  live  employed  by 
.,,  /,  .  ,  i  •  J!  J.1,   •  X    many  houses. 

■With  any  of  his  employers,  nor  act  m  any  or  their  count- 
ing-houses (o);  were  servants  within  thestat.  of  Geo.  3. 

*So,  as  we  have  seen,  a  person  employed  to  [*506]  Person  em- 
carry  out  coals  and  sell  them,  and  who  was  allowed  a  Ployed  ^  ^^ 
portion  of  the  profits  for  his  remuneration,  was  held,  sell  coals' 
by  a  majority  of  the  judges,  to  be  a  servant  within  the  though  en- 
meaning  of  the  stat.  of  Geo.  3,  although  it  was   con   titled  to  part 
tended  that  he  was  a  partner  (p)  °^  P''°^*- 

And  the  cashier  and  collector  of  a  firm,  who  had  in  collector 
addition  to  a  fixed  yearly  salary   a  percentage  on  the  paid  by  per- 
profits,  but  was  not  liable  for  losses  of  the  firm,  was  centage  on 
held  to  be  not  the  less  on  that  account  the  servant  of  addltLif  to 
the  firm,  and  liable  to  indictment  for  embezzlement  (q).  salary. 

And  a  servant,  who  manufactured  an  article  from 
materials  the  property  of  his  master  for  a  customer,  p^^^to""" 
and  who,  having  received  the  price,  embezzled  the  whole  manufacture 
of  it  was  held  to  be  within  the  act,  although,  by  the  from  master's 
agreement  between  him  and  his  master,  he  was  to  have  at  materials, 
the  week's  end  a  proportion  of  the  price  for  his  work  (r).  titled  to*" part 

And  it  has  been  held  (s),  that  a  person  employed  by  of  price, 
the  overseers  to  collect  the  poor-rate  was  properly  de-  collector  of 
scribed  as  the  servant  of  the  overseers,  without  men-  poor-rate 
tioning  the  churchwardens;  and  he  having  embezzled  a  employed  hy 
rate  collected  from  B.,   was  held    properly  convicted  °'^'^^^^<^^^- 
under  the  stat.  of  Geo.  4. 

And  now,  to  avoid  technical  difficulties  which  had  12  &  13  Vict 
previously  arisen  (t),  it  is  provided  by  Act  of  Par-  c  103,  s.  15. 
liament  (m), — 

Moo.  C.  C.  433  ;  B.  v.  Tongue,  30  L.  J.,  M.  C.  49  ;  Bell,  C.  C. 
289  •  post,  p.  514 ;  hut  see  B.  v.  Freeman,  5  C.  &  P.  534,  contra. 

(o)  B.  V.  Carr,  Euss.  &  Ry.  198  ;  and  see  B.  v.  Leach,  3  Stark. 
70.  In  B.  V.  White,  8  C.  &  P.  742,  the  driver  of  a  coach,  who 
was  employed  by  one  of  the  proprietors,  was  held  to  be  his  servant ; 
and  see  R.  v.  Batty,  2  Moo.  C.  C.  257;  and  B.  v.  Tile,  30  L.  J., 
M'  C  142  •  Leigh  &  C.  29,  where  the  doubt  suggested  by  Lord 
Vensleydale,  in  B.  v.  Goodbody,  8  C.  &  P.  667,  is  cleared  up. 

(p)  B   v.  Hartley,  Euss.  &  Ey.  13ft ;  and  cases  cited,  ante,  p.  51. 

(g)  B.  V.  Maedonald,  31  L.  J.,  M.  C.  67 ;  1  Leigh  &  C.  85. 

Ir)  B.  V.  Huggins,  Euss.  &  Ey.  145. 

8)  B.  V.  Adey,  1  Den.  C.  C.  571 ;  4  Cox,  C.  C.  209.  And  see 
B  V  Ward,  Gow,  N.  P.  E.  168,  the  case  of  an  extra  collector 
of  poor-rat^,  paid  by  a  percentage  on  his  collection,  who  was 
held  to  be  a  servant  within  39  Geo.  3,  c.  85. 

(t)  B.  V.  Tmmend,  2  C.  &  K.  168;  1  Den.  C.  C.  187.  In  iJ.  v. 
Trueman,  2  Cox,  C.  C.  308,  a  collector  of  poor-rates  was  held  not 
to  be  a  servant,  but  an  independent  officer. 

(m)  12  &  13  Vict.  c.  103,  s.  15.  See  now  24  &  25  Vict.  c.  96,  s. 
70,  post,  p.  532. 
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QpUectors  of  "  That  in  respect  of  any  indictment  or  other  criminal 
poor-rates  proceeding,  every  collector  or  assistant  overseer  ap- 
and  assistant  pointed  under  the  authority  of  any  order  of  the  Poor 
appolirted  ^^^  Commissioners  or  the  Poor  Law  Board  (x),  shall 
under  order  [*507]  be  *deemed  and  taken  to  be  the  servant  of  the 
of  Poor  Law  inhabitants  of  the  parish,  whose  money  or  other  pro- 
Board  ser-  perty  he  shall  be  charged  to  have  embezzled  or  stolen, 
habitants'of  ^^^  shall  be  so  described;  and  it  shall  be  sufficient  to 
parish.  state  any  such  money  or  property  to  belong  to  the  in- 

habitants of  such  parish,  without  the   names  of  any 
such  inhabitants  being  specified." 
Property.  A.nd  a  superintendent  of  county  police  has  been  held 

Superinten-  to  be  properly  described  as  the  clerk  and  servant  of  the 
dent  of  chief  constable,  appointed  under  2  &  3  Vict.  c.  93  (y). 

police.  jij  j;jja,t  case  it  was  the  superintendent's  duty  to  receive 

B.  V.  Baxter,  from  the  constables  money  received  by  them,  and  re- 
turn to  the  chief  constable  a  statement  of  such  moneys; 
and  to  pay  the  constables'  wages  weekly.  In  practice 
be  kept  accounts  with  the  men,  and  set  off  sums  re- 
ceived by  them  against  their  wages,  the  balance  struck 
going  over  to  next  account,  and  so  on  weekly,  no  money 
passing.  A  constable  thus  accounted  for  21.  3s.  6d., 
but  the  superintendent  fraudulently  omitted  that  sum 
in  his  account  with  the  chief  constable,  and  subse- 
quently denied  its  receipt.  He  was,  nevertheless,  held 
to  have  received  it  constructively,  by  the  mode  in  which 
the  accounts  were  kept,  and  convicted  of  embezzlement, 
g^j.  jjQ^  But  it  has  been  held  that  the  clerk  of  a  chapelry, 

person  em-  who  was  employed  to  collect  the  sacrament  money  from 
ployed  to  the  communicants,  was  not  the  servant  of  the  minister, 
collect  sacra-^  church-wardens,  or  poor  of  the  township,  in  which  the 
men  money,  gj^g^pg]  ^a,s  situate  (z).  And  that  a  schoolmaster  of  a 
nor  school-  charity  school,  no  part  of  whose  duty  it  was  to  receive 
master  em-  subscriptions,  but  who,  on  one  occasion,  was  requested  by 
occasion'by^^  the  treasurer  to  receive  a  sum  of  15Z.  on  account  of  the 
treasurer ;       schools,  did  not  stand  in  such  a  relation  to  the  treasurer 

or  the  committee,  as  to  bring  him  within  the  Act  (a), 
nor  bailiff  of       ^^^  ^  bailiff  of  a  county  court  who  has  fraudulently 
county  court;  appropriated  the  proceeds  of  levies  made  under  the 
[*508J  process  *of  the  county  court  cannot  be  called 
the  servant  of  the  high  bailiff  (b). 

(x)  In  B.  V.  Carpenter,  35  L.  J.,  M.  C.  169,  an  assistant  over- 
seer appointed  by  the  inhabitants  in  vestry  under  59  Geo.  3,  c. 
12,  s.  7,  was  held  to  be  "sufficiently  within  the  statute." 
M  B.  V.  Baxter,  5  Cox,  C.  C.  302. 

(z)  B.  V.  Bwton,  1  Moo.  C.  C.  237.     It  does  not  appear,  from 
the  report,  who  had  the  appointment  of  the  clerk. 
B.y.  Nettleton,  1  Moo.  C.  C.  259. 
B.  V.  Glover,  33  L.  J.,  M.  C.  169. 
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And  a  person,  chosen  and  sworn  in  at  a  court-leefc  nor  person 
held  by  a  corporation,  as  chamberlain  of  certain  com-  sworn  in  as 
monable  lands,  who  received  no  remuneration,  but  whose  chamberlain 
duties  were  to  collect  money  from  the  commoners  and  money  for 
others  using  the  commonable   lands,   to  employ   the  commonable 
money  so  received  in  keeping  the  lands  in  order,  to  lands ; 
account  at  the  end  of  the  year  to  two  aldermen  of  the 
corporation,  and  to  pay  over  any  balance  in  his  hands 
to  his  successor,  was  held  not  to  be  a  servant  within  the 
meaning  of  the  Act  of  Geo.  4  (c). 

And  a  similar  decision  was  made  in  the  case  of  a  nor  a  oom- 
commission  agent,  who  was  also  paid  a  nominal  salary  mission  agent 
of  11.  a  year  (d).     The  prisoner  kept  a  refreshment  ^^"^j^j^"]^  ^ 
house,  and  was  employed  by  the  prosecutors  to  get  salary. 
orders  for  their  goods,  collect  the  money,  and  pay  it  b,  y.  Walker. 
over.     He  was  ■  paid  by  commission.     He  was  to  go 
about  amohg  the  farmers  to  get  orders,  but  no  definite 
time  was  to  be  spent  in  so  doing,  and  he  was  styled 
their  agent  for  the   district.     The  prosecutors  had  a 
store  at  B.  under  the  control  of  the  prisoner,  who  sup- 
plied customers  from  the  stores  pursuant  to  the  orders 
he  obtained.      In  order  to  obtain   the  security  of   a 
guarantee  society  for  the  prisoner's  conduct,  and  in 
compliance  with  their  regulations,  it  was  arranged  that 
the  prosecutors  should  pay  the  prisoner  11.   a  year. 
The  prisoner  having  got  into  arrear  was  treated  by  the 
prosecutors  as  a  debtor  for  the  amount.     The  prisoner 
fraudulently  appropriated  money  received  from  cus- 
tomers, and  gave  a  false  account.     It  was  held  that  he 
could  not  be  convicted  of  embezzlement,  as  he  was  not 
the  servant  of  the  prosecutors,  but  rather  their  agent. 

Again,  in  a  case  (e)  in  which  the  prisoner  was  em-  -^^^  ^^  agent 
ployed  *to  obtain  orders   for  the  sale  of  iron  [*509]  merely  en- 
manufactured  by  the  prosecutors  in  a  different  county  titled  to 
and  was  to  receive  a  commission  on  orders  obtained  by  commission. 
him,  but  was  to  account  to  the  prosecutors  for  any  ^-  "^^  -^"S'- 
money  he  might;  receive,  he  received  money  for  them 
which  he  fraudulently  appropriated:  it  was  held,  that 
he  could  not  be  considered  to  have  been  the  clerk  or 
servant  of  the  prosecutors  or  employed  by  them  in  that 
capacity,   but   was   rather   an  agent.     However,   in   a  But  commer- 
case   (/),  which    occurred    very    soon   afterwards,   in  cial  traveller 

which  the  prisoner  was  engaged  by  the  prosecutor,  a  employed  by 

S6vcr3(i  per- 

(c)  Williams  v.  Stoit,  1  Cr.  &  M.  675  ;  3  Tyrwh.  688. 

(d)  B.  V.  Walker,  27  L.  J.,  M.  C.  207  ;  1  Dears.  &  B.,  C.  C. 
600 ;  4  Jurist,  N.  S.  465. 

(e)  B.  V.  May,  30  L.  J.,  M.  C.  81 ;  Leigh  &  C.  13. 
(/)  B.  V.  nte,  30  L.  J.,  M.  C.  142  ;  Leigh  &  C.  29. 
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sons  held  ix) 
be  a  servant. 
R.  V.  nte. 


Distinction 
"between 
traveller  and 
commission 
agent. 


jB.  v.  Bowers. 


B.  Y.  Mar- 
shall. 


shirt  manufacturer,  as  a  commercial  traveller,  paid  by 
commission  and  at  liberty  t>  receive  orders  for  others 
than  the  prosecutor,  he  was  held  to  be  a  servant,  and 
not  the  less  so  that  he  was  at  liberty  to  obtain  orders 
for  several  masters. 

The  distinction  seems  to  be  that  a  traveller  is  under 
orders  to  go  here  and  there;  but  a  commission  agent 
may  go  where  he  likes.  Whether  or  not  the  control 
necessary  to  constitute  the  relationship  of  master  and 
servant  existed,  would  be  a  question  for  the  jury  unless 
the  agreement  was  in  writing,  in  which  case  it  must  be 
construed  by  the  court  (gr). 

That  the  distinction  above  pointed  out  is  the  true 
one,  is  shown  by  the  case  of  R.  v.  Bowers  (h).  The 
prisoner  there  was  permitted  by  his  employers  to  cairy 
on  a  retail  coal  trade  on  his  own  account,  and  was  em- 
ployed by  them,  under  an  agreement  in  writing,  as 
their  agent  for  the  sale  of  coals  on  commission.  He 
was  also  to  collect  moneys  in  connection  with  his  or- 
ders, but  not  to  be  held  responsible  for  bad  debts,  and  the 
[*510]  commission  not  to  be  due  till  the  *money  had  been 
received  by  his  employers,  he  was  not  to  keep  such  mo- 
neys more  than  a  week,  and  a  month's  notice  on  either 
side  to  be  given  to  terminate  the  agreement.  He  was 
held  not  to  be  a  servant  within  24  &  25  Vict.  c.  96,  s. 
68,  and  Erie,  C.  J.,  said, — 

"The  cases  have  established  that  a  clerk  or  servant 
must  be  under  the  orders  of  his  master  or  employed  to 
receive  the  monies  of  his  employer  to  be  within  the 
statute:  but  if  a  man  be  entrusted  to  get  orders  and  to 
receive  money,  getting  the  orders  when  and  where  he 
chooses  and  getting  the  money  when  and  where  he 
chooses,  he  is  not  a  clerk  or  servant  within  the  statute." 

Again,  where  the  prisoner  was  employed  on  the  fol- 
lowing "  Terms  of  employment — lie  John  Marshall — 
Is.  per  ton  procuration  fee  payable  out  of  the  first  pay- 
ment, 4  per  cent,  for  collecting,  and  3d.  on  the  last  pay- 
ment. Collections  to  be  paid  in  Friday  evening  before 
five,  p.  m.,  or  Saturday  before  two,  p.  m.,  cash  orders  Is. 

(g)  If  the  servant  be  engaged,  or  his  duties  defined  by  a  writ- 
ten instrument,  tliat  of  course  must  be  produced,  and  parol  evi- 
dence is  not  admissible  to  show  the  terms  of  hiring  or  duties  un- 
less notice  to  produce  has  been  given,  B.  v.  Clapton,  3  Cox,  C.  C. 
126,  where  Patteson,  J. ,  said  he  remembered  two  or  three  unre- 
ported cases  tried  at  Warwick,  one  before  Coleridge,  J. ,  in  which 
it  was  held  that  under  such  circumstances  the  agreement  must 
be  produced. 

(A)  35  L.  J.,  M.  C.  206;  L.  E.,  1  C.  C.  41.     And  see  B.  v. 
Negus,  L.  E.,  2  C.  C.  34;  42  L.  J.,  M.  C.  62. 
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6d.  per  ton;"  it  waa  held  that  he  was  not  a  servant  and 
that  the  case  was  within  B.  v.  Bowers  (i). 

A  carrier,  exclusively  employed  between  glove-sewers  Not  a  carrier 
and  the  manufacturers,  has  been  held  (k)  not  to  be  the  who  was  a 
servant  of  either,  but  a  bailee.  A.  and  B.  were  two  bailee. 
among  other  sewers  of  gloves  residing  at  C,  *he  manu-  ^-  '^-  ^*'**«- 
facturers  residing  at  D.  The  prisoner  was  a  carrier  re- 
siding at  C,  and  was  exclusively  employed  between  the 
glove- sewers  at  C.  and  the  manufacturers  at  D.  The 
sewers  were  not  known  to  the  manufacturers,  but  when 
a  sewer  wanted  work,  the  prisoner  gave  her  name  and  a 
number  to  the  manufacturers,  and  received  from  them, 
unsewn  gloves  for  her  to  sew.  Each  sewer,  having  her 
number,  sent  back  by  the  prisoner  the  gloves  when 
sewn,  with  her  name  *pinned  to  the  parcel.  [*511] 
These  parcels  the  prisoner  delivered  to  the  manufac- 
turers, and  if  the  parcels  were  found  correct,  he  re- 
ceived the  total  amount  due  to  the  sewers  in  one  sum, 
and  fresh  parcels  of  unsewn  gloves.  His  duty  then  was 
to  deliver  to  each  sewer  her  fresh  work,  and  also  the 
money  due  to  her,  deducting  his  charge.  If  any  work 
was  missing  the  manufacturer  looked  to  the  sewer  if 
found,  but  if  not,  to  the  prisoner  for  it.  The  prisoner, 
according  to  the  course  above  stated,  took  out  numbers 
for  A.  and  B.,  and  having  received  money  for  both  of 
them  from  the  manufacturers,  denied  the  receipt  of  it, 
and  applied  it  to  his  own  use.  It  was  held  that  he  was 
not  the  servant  of  either  A.  or  B.,  but  merely  a  bailee, 
and  was  only  guilty  of  a  breach  of  trust,  not  of  embez- 
zlement. 

2.  He  must  receive  or  take  into  his  poseession  some 
chattel,  money  or  valuable  security,  for  or  in  the  name 
or  on  account  of  his  master  or  employer. 

Although  we  have  seen  in  (Z),  the  words  "  by  virtue 
of  his  employment"  having  been  designedly  omitted 
from  the  present  act,  many  of  the  following  cases  are 

(i)  B.  V.  Marshall,  Cr.  Cas.  Ees.,  H.  T.  1870:  31  L.  T.,  N.  S. 
797. 

(fc)  B.  V.  Gibbs,  Dears.  C.  C.  445.  He  would  now  be  indicted 
under  24  &  25  Vict.  c.  96,  s.  3,  as  a  fraudulent  bailee.  In  M.  v. 
Moare,  1  Fost.  &  P.  647,  it  was  held  by  Wightman,  J.,  after  con- 
sulting Pollock,  C.  B. ,  that  a  person  had  formerly  been  a  servant, 
and  was  employed  to  collect  debts  without  remuneration,  and 
who,  under  the  circumstances,  was  not  a  servant,  could  not  be  in- 
dicted under  20  &  21  Vict.  c.  54,  s.  4,  as  a  bailee;  as  a  person  who 
received  money  on  behalf  of  another  did  not  thereby  become  a 
bailee  of  the  money,  not  being  bound  to  hand  over  the  particular 
sum  which  he  had  received. 

(l)  Ante,  p.  502. 
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li.  V.  Gibls.     no  longer  binding  as   authorities,  yet  it  is   thought 
more  convenient  to  retain  them  in  the  present  edition, 
as  they  may  yet  be  referred  to  on  other  points. 
Servant  ^^  ^  servant,  who  had  no  authority  {in)  to  do  so,  re- 

receiving        ceived  money  on  account  of  his  master,  and  appropri- 
money  with-  ated  it,  he  was  formerly  held  not  to  have  received  it  hy 
out  authority  ^ff^g  of  his  employment,  and  could  not  be  convicted  of 
within'the'*    embezzlement.     Therefore,  where  {n)  a  butcher's  ap- 
old  Acts.        prentice,  whose  duty  it  was  to  go  round  for  orders  for 
meat,  but  who  was  never  employed  to  collect  debts,  on 
one  occasion  got  a  customer,  on  whom  he  called,  to  pay 
B.  V.  Mellish.  him  a  bill,  and  pocketed  the  money  ;  it  was  held  by  all 
the  judges,  that  he  could  not  be  convicted  of  embezzle- 
[*5]  2]  ment,  as  it  did  not  *appear  by  the  evidence,  that 
he  was  ever  employed  to  receive  money  for  his  master, 
or  received  the  money  in  question  by  virtue  of  his  em- 
M.  y.  Thorley.  ployment.     This  decision  was  followed  in  R.  v.  Thorley 
(o).     In  that  case  the  prisoner  was  servant  of  B.  and 
Sons,  carriers,  who  had  a  warehouse  at  Birmingham, 
his  employment  was  to  look  up  goods  to  be  carried  by 
his  master's  waggons,  but  he  had  no  authority  to  receive 
money,  all  monies  being  collected  by  a  collecting  clerk. 
On  one  occasion,  a  debtor  of  B.  and  Sons  went  into 
their  counting-house,  part  of  the  warehouse  at  Birm- 
ingham, to  pay  a  debt,  and  seeing  the  prisoner  standing 
at  the  desk,  with  some  books  near  him,  supposing  him 
to  be  a  clerk  authorized  to  receive  money,  paid  him  the 
money,  for  which  he  gave  a  receipt  in  the  name  of  B. 
and  Sons.     The  prisoner  pocketed  the  money.     But  it 
was  held,  that  as  he  had  no  authority  to  receive  it,  the 
J2.  V.  Eawtin.  °^^^  ^^^  ^°*  within  the  stat.  of  Geo.  4     And  a  similar 
decision  was  made  in  R.  v.  Hawtin,  (p),  where  it  was 
also  held,  that  a  servant,  who,  although  not  authorized 
to  receive  money  for  his  master,  did  so,  and  pocketed 
it,  could  not  be  convicted  of  larceny  of  his  master's 
money,  as  it  had  never  been  in  his  posession  ;  and  not 
of  larceny  of  the  money  of  the  person  paying  the  bill, 
as  he  had  entirely  parted  with  the  property  of  it. 
B.  V.  Snowley.      Upon  similar  principles  it  was  held  (q)  that  a  person 

(m)  Authority  to  the  customer  to  pay  to  the  servant  would  he 
sufficient,  B.  v.  Aston,  2  C.  &  K.  413. 

(n)  B.  V.  Mellish,  Russ.  &  Ey.  80. 

(o)  1  Moo.  C.  C.  343.  Semble,  this  is  the  case  cited  by  Alder- 
son,  B.,  as  -E.  V.  Crawley  in  B.  v.  Hawtin.  7  C.  &  P.  281.  Sea 
Barrett  v.  Deere,.  Mood.  &  M.  200,  and  other  cases,  ante,  p.  280 

(p)  7  C.  &rP.  281,  Alderson,  B. 

(q)  B.  V.  Snowley,  4  C.  &  P.  390.  Of  the  authority  of  this  case, 
however,  Patteson,  J.,  after  consulting  Lord  Wensleydale  ex- 
pressed great  douhts  in  B.  v.  Aston,  2  C.  &  K.  413.  In  that'  case 
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hired  to  lead  a  stallioa  round  the  country,  for  which 
*he  was  to  charge  for  each  mare  30s.,  and  not  [*513] 
take  less  than  20s.,  couJd  not  be  convicted  of  embezzle- 
ment, although  it  was  proved  that  he  had  not  accounted 
for  a  sum  of  6s.,  which  was  the  whole  charge  he  had 
made  on  one  occasion  for  covering  a  mare,  as  it  was. 
his  duty  to  take  not  less  than  20s.,  and  this  sum  of  6s. 
was  not  received  by  him  by  virtue  of  his  employment, 
but  contrary  to  his  duty. 

So  where  (r)  A.  was  employed  only  as  town  traveller  jj  y.  Wilson. 
and  collecter  to  go  round  and  take  orders  from  cus- 
tomers, and  enter  them  in  the  books,  and  receive  the 
money  for  the  goods  supplied  in  consequence  ;  but  he 
had  no  authority  whatever  to  take  or  direct  the  delivery 
of  goods  from  the  shop.  A  customer  having  ordered 
two  articles  of  A.  he  entered  only  one  in  the  order 
book,  but  B.,  the  prosecutor's  carman,  delivered  both 
lo  the  customer.  An  invoice  was  made  out  by  the 
prosecutor  for  the  first  article,  amounting  to  6s.  Gd., 
and  B.  entered  the  second  article  as  4s.  Qd.  A.  after- 
wards received  from  the  customer  the  whole  lis.,  but 
only  accounted  to  the  prosecutor  for  6s.  6d.  It  was 
held  that  this  was  not  embezzlement,  but  larceny,  as  A. 
did  not  receive  the  4s.  Qd.  for  and  on  account  of  his 
master,  but  contrary  to  and  in  breach  of  his  duty  to- 
wards that  master  ;  and  A.  was  acquitted. 

Upon  similar  principles  it  had  been  held  (s),  that  a  B.  v.  Harris. 
servant  authorized  to  grind  corn,  brought  icith  a  ticket, 
could  not  be  convicted  of  embezzlement  for  pocketing 
money  received  for  grinding  corn  brought  without  a 
ticket. 

But  if  a  person  be  employed  only  on  one  occasion  to  Servant  em- 
receive  money,  if,  acting  at  that  time  in  the  capacity  of  ployed  to 
a  servant,  he  receive  money  and  misappropriate  it,  it  ^"^ceive 
will  be  embezzlement.  Sough  only 

Thus  where  (t)  a  person  employed  by  a  carrier  was  on  one 

occasion. 

a  brewer's  drayman,  who  was  authorized  to  sell  porter  at  9s.  6d. 
a  dozen,  sold  some  at  6s.,  saying  he  would  call  again  for  the 
money.  His  master  having  heard  of  it,  told  the  purchaser  he 
might  pay  the  drayman  when  he  called.  He  did  so,  and  the 
dra3rman  having  pocketed  the  money  was  convicted  of  embezzle- 
ment. In  that  case,  however,  the  master  authorized  the  customer 
to  pay  the  smaller  sum  to  the  servant.  And  in  B.  v.  Harris,  23 
L.  J.,  M.  C.  112  ;  Dears,  C.  C.  351,  Lord  Wensleydale  said  that 
"  as  at  present  advised,  he  thought  he  was  right  in  B.  v.  Snowley. ' ' 
But  see  now  ante,  p.  502.  and  B.  v.  Cullum,  ib.  cit. 

(r)  B.  V.  WiUon,  9  C.  &  P.  27. 

(s)  B.  V.  Harris,  23  L.  J.,  M.  C.  112  ;  Dears.  C.  C.  344. 

(t)  Spencer's  case,  Russ.  &  Ry.  299,  ante,  p.  505 ;    and  see  B.  v. 
Hughes,  1  Moo.  C.  C.  370,  ante,  p.  503  ;  and  B.  v.  Smith,  post,  p. 
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Spencer's  on  one  occasion  directed  by  his  employer  to  receive  a 
Case.  [*514]  sum  of  *2l.,  which  he  did  receive,  but  misap- 

piopriated,  he  was  held  rightly  convicted  of  embezzle- 
ment. 
B.  v.  Tongue.  The  prisoner  was  secretary  to  a  money  club.  By  the 
rules  he  was  to  make  out  the  promissorj^  notes  to  be 
signed  by  members  and  their  sureties  to  whom  money 
was  advanced.  He  was  a  member  of  the  committee, 
whose  duty  it  was  to  inquire  into  the  sufficiency  of  pro- 
posed sureties.  He  was  also  to  summon  special  meet- 
ings, and  to  countersign  all  cheques  on  the  treasurer. 
Members  paid  their  instalments  on  club  nights  to  the 
stewards  who  handed  same  over  to  the  treasurer.  In 
consequence  of  doubts  of  the  solvency  of  the  makers 
of  a  particular  promissory  note,  it  was,  by  direction  of 
the  club  handed  over  by  the  prisoner  by  the  payee,  the 
trustee  of  the  club,  with  directions  to  sue  upon  it,  or  to 
get  better  security  for  the  money  advanced.  The  pris- 
oner employed  an  attorney,  sued  on  the  note  in  his  own 
name,  received  payment  from  one  of  the  makers,  ap- 
propriated the  money  to  his  own  use,  denied  the  re- 
ceipt of  it  and  returned  the  note  to  the  trustee  as  un- 
paid. It  was  held  that  the  duties  of  the  prisoner  as 
secretary  were  sufficiently  cognate  to  that  of  the  re- 
ceipt of  money  for  the  club  to  make  his  employment 
to  receive  money  in  this  instance  an  employment  of  him 
as  clerk  or  servant,  and  that,  notwithstanding  he  sued 
in  his  own  name  to  get  the  money,  he  still  received 
it  for  and  on  account  of  his  employers,  and  he  was  con- 
victed of  embezzlement  under  7  &  8  Geo.  4,  c.  29  (m). 
And  servant  And  where  a  servant  was  authorized  to  receive  money 
authorized  to  from  a  particular  class  of  customers,  but  received  and 
receive  appropriated  money  from  others,  it  was  held  that  he 

a  particular    might  be  convicted  of  embezzlement  (as), 
class  of  cus-        And  so  (y)  a  clerk,  who  was  employed  as  evening  col- 
tomers,  who   [*515]  *leotor  to  a  carcase  butcher,  in  which  capacity 
received  ^^  .^^^  j^jg  duty  to  receive  every  evening  from  the  por- 

another  class  ^^^^  employed  in  the  business  such  monies  as  they  re- 
within  the  ceived  from  customers  in  the  course  of  the  day,  and 
a«t-  pay  the  amount  over  to  M.  (another  clerk),  but  who 

515  ;  B.  V.  Stanbury,  2  Ctox,  C.  C.  272 ;  B.  v.  Winnall,  5  Cox,  C. 
C.  326. 

(u)  B.  V.  Tongue,  30  L.  J.,  M.  C.  49  ;  Bell,  C.  C.  289. 

(x)  B.  V.  Williams,  6  C.  &  P.  626.  From  that  report  it  does  not 
appear  that  the  prisoner  was  authorized  to  receive  money  at  all. 
But  in  B.  V.  Hawtin,  7  C.  &  P.  281,  Alderman,  B.,  puts  the  deci- 
sion on  the  ground  stated  in  the  text. 

{y)  B'.  V.  BeeeJiey,  Russ.  &  Ey.  319  ;  but  see  B.  v.  Thorley,  1 
Moo.  C.  C.  343. 
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was  not  expected  in  the  course  of  his  employment  to 
receive  money  from  customers  themselves,  having  call- 
ed on  some  debtors  of  his  master,  and  received  from 
them  a  cheque  which  he  embezzled,  was  held  to  have 
received  it  "by  virtue  of  his  employment,"  within  the 
meaning  of  the  act  of  Geo.  3.  And  a  similar  decison 
was  made  in  the  case  of  a  toll-collector  (z),  who  on  one 
occasion  was  ordered  to  receive  a  debt  due  to  his  em- 
ployers, which  he  received  and  embezzled,  "because 
though  this  was  out  of  the  ordinary  course  of  the  pris- 
oner's employment,  yet  as  he  was  servant  to  H.  and  J., 
and  in  his  character  of  servant  to  them  had  submitted 
to  be  employed  by  them  to  receive  the  note  and  monies, 
and  had  received  them  by  virtue  of  his  being  so  em- 
ployed, the  case  was  within  the  statute.'' 

The  secretary  of  a  benefit  building  society,  according 
to  the  certified  rules  had  nothing  to  do  with  the  receipt 
of  money  when  paid  off  by  mortgagees,  but  the  rules 
were  not  strictly  followed  and  the  secretary  was  in  the 
habit  of  receiving  such  monies,  and  on  one  occasion  em- 
bezzled a  sum  so  paid  to  him.  It  was  held  that  the 
course  of  business  was  evidence  that  in  addition  to  his 
duties  as  secretary  under  the  rules  he  was  employed  by 
the  trustees  as  their  servant  to  receive  the  mortgage 
money,  and  received  it  by  virtue  of  his  employment,  and 
might  be  convicted  of  embezzlement  under  7  &  8  Geo. 
4,  c.  29,  s.  47  (a). 

*In  the  following  case  (6)  it  was  held  that  a  [*516] 
contractor's  carman  receiving  money  for  the  contractee, 
could  not  be  convicted  upon  an  indictment  which  charged 
him  with  embezzling  money  belonging  to  the  contractor. 
The  prosecutor  W.  had  contracted  with  the  Great 
Northern  Railway  Company  to  find  and  provide  them 
with  necessary  horses  and  carmen  for  the  purpose  of 
conveying  and  delivering  to  the  customers  of  the  com- 
pany the  coals  of  the  company  in  their  own  waggons, 
and  that  he  or  his  carmen  should,  day  by  day,  duly  ac- 


Beecliey's 
Case. 


B.  V.  Smith. 


B  V.  Hastie. 


Contractor's 
carman  em- 
bezzling 
contractor's 
money. 
B.  V.  Beau- 
mont. 


(a)  E.  V.  Smith,  Euss.  &  Ry.  516.  But  in  Crow's  case,  1  Lew. 
88  (2  Euss.  on  Cr.  444),  which  was  precisely  similar,  LordWens- 
leydale  directed  an  acquittal,  observing  that  he  had  never  ap- 
proved of  the  decision  in  B.  v.  Smith. 

la)  E.  V.  Hastie,  32  L.  J.,  M.  C.  62 ;  Leigh  &  C.  269.  Of  this 
case  it  is  to  be  observed  that,  although  it  occurred  long  after  24 
&  25  Vict.  c.  96  came  into  operation,  the  indictment  appears  to 
havebeen framed  on  7  &8  Geo.  4,  c.  29,  probably  from  the  thought- 
less use  of  an  obsolete  printed  form. 

(6)  B.  V.  Beaumont,  Dears.  C.  C.  270;  23  L.  J.,  M.  C.  54  (1854). 
This  case  was  twice  argued  on  account  of  a  difference  of  opinion 
among  the  judges. 
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count  for  and  deliver  to  the  company's  coal-manager  all 
monies  received  from  customers  in  payment  for  coals  so 
delivered.  By  the  contract  the  carmen  were  to  obey  the 
orders  of  the  company's  coal-manager  in  all  things  con- 
nected with  the  carrying  and  delivery  of  coal  and  re- 
ceipt and  payment  of  money.  The  delivery  notes,  as 
well  as  receipted  invoices  of  the  coals,  were  handed  to 
W.'b  carmen,  and  the  former  were  taken  to  his  oflSce  to 
be  entered  in  his  books;  but  the  invoices  receipted  by 
the  company  were  left  with  the  customer  on  payment  of 
the  amount.  The  prisoner  B.  was  servant  of  W.,  and 
was  employed  by  him  as  carman  in  the  delivery  of  coals 
pursuant  to  the  said  contract,  and  it  was  B.'s  duty  to 
pay  over  direct  to  the  clerks  of  the  company  any  money 
he  might  receive  for  such  coals.  B.  delivered  coals  to 
one  of  the  company's  customers,  and  brought  the  deliv- 
ery order  to  the  office  to  be  entered.  He  received  for 
the  coals  5Z.  10s.,  leaving  the  receipted  invoice  with  the 
customer,  but  converted  the  money  to  his  own  use.  He 
was  indicted  for  embezzlement  as  servant  of  W. ;  but  it 
was  held  by  a  majority  of  the  judges  that  he  could  not 
be  convicted,  as  the  evidence '  showed  such  a  privity  as 
to  make  him  the  agent  of  the  company  in  receiving  the 
money,  and  that  the  money  was  not  received  on  account 
of  W.,  but  on  account  of  the  company. 
S.  V.  Thorpe.  [*517]  *However,  in  a  subsequent  and  very  similar 
case  (c)  a  different  decision  was  arrived  at ;  but  R.  v. 
Beaumont  was  not  cited.  H.  was  agent  of  the  Great 
Northern  Eailway  Company  at  Huddersfield,  for  the 
purpose  of  carrying  out  goods  to  be  there  delivered  by 
the  company,  and  employed  his  own  servants,  and  used 
his  own  drays  and  horses,  and  was  answerable  to  the 
company  for  monies  collected  by  his  servants  for  the 
carriage  of  goods.  The  prisoner  T.  was  H.'s  servant, 
and,  as  such,  it  was  his  duty  to  go  out  with  a  dray,  to 
take  with  him  goods,  and  a  delivery-book  handed  to 
him  by  J.  E.,  a  clerk  in  the  service  of  the  company, 
and  to  deliver  the  goods  according  to  the  directions  con- 
tained in  the  delivery-book,  and  to  receive  the  amount 
of  carriage  therein  specified  as  due  to  the  company,  and 
then  to  account  for  the  sums  so  received  with  J.  B.  On 
several  occasions  T.  took  out  goods  for  the  ccjmpany, 
and  received  from  the  consignees  payments  for  the  car- 
riage as  in  the  delivery -book,  amounting  to  &l.,  which 

(c)  B.  V.  lUrpe.  Dears.  &  B.  562  ;  27  L.  J.,  M.  C.  264  (1858). 
This  case  was  not  argued  by  counsel.  See  B.  v.  Gale,  46  L.  J.. 
M.  C.  124.  ' 
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sums  were  paid  to,  and  received  by  him  as  due  to  the 
company  ;  aud  the  receipts  were  given  by  T.  in  the 
name  of  the  company.  T.  absconded,  and  never  paid 
these  sums  either  to  J.  E.  or  to  his  master  H.,  but  H- 
paid  up  the  amount  to  the  company  in  pursuance  of 
his  arrangement.  T.  was  indicted  for  embezzlement  as 
the  servant  of  H.,  and  convicted,  and  the  conviction 
was  upheld,  as,  although  T.  received  the  money  "in  the 
name "  of  the  company,  he  received  it  "  on  account " 
of  H. 

If  the  money  misappropriated  has  been  received  from  servant 
the  master  (d),  or  if  it  has  been  in  his  possession  (e),  stealing 
the  servant  cannot,  as  we  have  seen,   be  convicted  of  money 
embezzling   it,    but    should  be   convicted   of    larceny,  received  from 
which,  as  we  shall  hereafter  see,  may  now  be*  done,  ^hicriias 
although  the  prisoner  be  *indicted  for  embezzle-  [*518]  been  in  his 
menfc.     In  a  case  (/),  however,  where  it  appeared  from  possession, 
the  evidence  that  the  prosecutors  were  spinners,  and  l^^^^^^J- 
that  the  prisoner,  who  was  in  their  employ,  had  been  ^-  ^'-  -S"^'"'"- 
from  time  to  time  entrusted  by  them  with  money  for 
the  purpose  of  paying  wages  to  workpeople  ;  and  the 
duty  of  the  prisoner  was  to  keep  an  account  in  a  book 
of  the  monies  which  he  bo  received  and  disbursed,  and 
the  book  when  produced  contained  three  entries  made 
by  the  prisoner,  in  each  of  which  he  charged  his  em- 
ployers with  more  money  than  he  had  paid  on  their  ac- 
count, and  the  book  had  been  balanced  by  the  prisoner; 
but  there  was  no  evidence  that  he  had  actually  ac- 
counted with  his  employers,  Wightman,  J.,  stopped  an 
indictment   for  larceny,   observing   that,    perhaps   the 
prisoner  never  intended  to  deliver  this  account,  or,  if 
he  did,  to  deliver  it  with  explanations  ;  but  this  was  no 
accounting,  and  the  prisoner  was  acquitted. 

But  if  a  tradesman,  suspecting  his  servant's  honesty.  But  if  re- 
give  marked  money  to  a  friend  to  purchase  something  ceived  from 
at  his  shop,  and  the  servant,   instead  of  putting  the  ^^^^  person, 
money  into  the  till  pocket  it,  this  offence  will  be  em-  master's 


agent,  held 


[d)  B.  V.  Hawkins,  1  Ben.  C.  C.  584 ;  E.  v.  Beaman,  Can-.  & 
M.  595,  where  a  servant,  sent  with  6s.  to  buy  coals,  pocketed  one, 
and  was  convicted  of  larceny.  M.  v.  Goode,  Carr.  &  M.  582  ;  and 
see  B.  V.  Johnson,  21  L.  J.,  M.  C.  32 ;  B.  v.  Cooke,  ante,  p.  490. 

(e)  B.  V.  Murray,  1  Moo.  C.  C.  276,  ante,  p.  498  ;  and  see  B.  v. 
Masters,  and  B.  v.  Watts,  amte,  p.  499. 

(/)  B.  V.  Butler,  2  Carr.  &  K.  340.  Where  a  servant,  who  was 
employed  by  her  mistress  to  pay  bills,  received  from  her  money 
to  pay  a  bill  of  a  cheesemonger,  named  Sadler,  and  brought  back 
the  bill  with  the  words  "  paid  Sadler  "  on  it,  which  she  herself 
had  written,  having  pocketed  the  money,  she  was  convicted  of 
forgery,  B.  v.  Houseman,  8  C.  &  P.  180. 
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to  be  em-  bezzlement  (g).  If  the  money  has  been,  put  into  the  till 
bezzlement.  and  is  abstracted  thence,  it  is  larceny. 
So  if  servant  Where  a  servant  is  sent  by  his  master  to  get  change 
sent  to  get  for  a  note,  gets  it  and  embezzles  the  change,  he  is  not 
change  em-  liable  at  common  law  for  stealing  that,  but  should  be 
bezzle  the  iiyjicted  for  embezzlement,  as  the  master  never  had 
possession  of  the  change  (h). 

[*519]     *3.  He  must  fraudulently  embezzle  the  same, 
or  some  part  thereof  (i). 

Embezzlement  may  be  defined  as  the  fraudulent  re- 
tention of  personal  property  of  any  kind  belonging  to 
another,  whilst  in  the  course  of  passing  to  the  posses- 
sion of  the  owner.     It  is-  not  sufficient,   however,  in 
support  of  a  charge  of  embezzlement,  to  prove  a  mere 
receipt,  and  non-payment  over  of  money  that  is  a  mere 
Refusal  to       matter  of  account.     A  positive  refusal  to  account  must 
account  must  be  shown  (k).     Thus,  where  (I)  a  man  gave  money  to 
be  shown.       j^jg  servant  to  pay  taxes,  and  the  only  evidence  of  em- 
V.  Smiih.    bezzlement  was  that  the  collector  had  never  received 
the  money,  it  was  held  that  the  servant  could  not  be 
convicted  of  embezzlement.     So,  where  (m)  the  clerk 

{g)  R.  V.  Headge,  Euss.  &  Ey.  160  ;  S.  C.  nam.  B.  v.  Sedges,  2 
Leach,  1033.  In  that  case  it  is  said,  ' '  It  seems  to  be  the  opinion 
of  the  judges  that  the  stat.  39  Geo.  3,  c.  85,  did  not  apply  to 
cases  which  are  larceny  at  common  law."  In  Euss.  on  Crimes, 
vol.  ii.  p.  416,  4th  ed.,  it  is  said  that  the  enactment  of  the  new 
stat.  like  the  repealed  stat.  has  the  effect,  it  should  seem,  of  con- 
stituting the  offence  described  in  it  a  larceny.  S.  v.  Wedges,  was 
followed  in  B.  v.  Gill,  1  Dears.  C.  C.  289  ;  23  L.  J.,  M.  C.  50. 

(h)  B.  V.  Sullens,  1  Moo.  C.  C.  129  ;  B.  v.  2homas,  9  C.  &  P. 
741  ;  B.  V.  Reynolds,  2  Cox,  C.  C.  170.  If  he  steal  ilie  note  it  is 
larceny,  as  he  only  had  the  custody,  not  the  possession  of  that, 
Bass's  case,  ante,  p.  482;  B.  v.  Atkinson,  1  Leach,  C.  C.  302 ;  and 
see  B.  V.  Walsh,  Euss.  &  Ey.  215  ;  4  Taunt.  258  ;  2  Leach,  C.  C. 
1054  ;  B.  V.  Goode,  Carr.  &  M.  582  ;  B.  v.  Smith,  1  Carr.  &  K.  423; 
B.  V.  Johnson,  21  L.  J.,  M.  C.  32 ;  2  Den.  C.  C.  310. 

(i)  The  embezzlement  need  not  take  place  wMsi  servant,  if  the 
receipt  were  whilst  servant,  B.  v.  Lovell,  2  M.  &  Eob.  236. 

(k)  In  addition  t3  the  cases  cited  in  the  text  in  support,  of  this 
position,  the  case  of  B.  v.  Taylor,  3  B.  &  P.  596,  may  be  referred 
to.  In  that  case  it  was  held  that  the  offence  was  completed  in 
"the  county  in  which  the  clerk  refused  to  accoxmt ;  and,  accord- 
ingly, that  he  might  be  indicted  and  tried  in  thatcounty,  though 
he  received  the  money  in  another  county.  Now  he  may  be  in- 
dicted in  either,  7  Geo.  4,  c.  64,  s.  12 ;  and  see  B.  v.  Hobson, 
Euss.  &  E.  56 ;  B.  v.  Mwrdock,  21  L.  J.,  M.  C.  22  ;  2  Den.  C.  C. 
298. 

(I)  B.  V.  Smith,  Euss.  &  Ey.  267. 

(m)  B.  V.  Hodgson,  3  C.  &  P.  422  ;  but  see  B.  v.  Jackson,  1  C. 
&  K.  384,  post.  And  see  B.  v.  Hebh,  2  Euss.  1242,  where  Gar- 
row,  B.,  held  that  a  clerk  could  not  be  convicted  of  embezzle- 
ment from  whose  books  it  appeared  that  he  had  received  more 
than  he  had  paid  away.  See  also  R.  v.  Butler,  2  C.  &  K.  340, 
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to  the  proprietors  of  a  coach,  whose  duty  it  was  to  re-  B.y.  Hodgson. 
ceive  money  for  passengers,  &c.,  enter  the  sums  in  a 
book,  and  remit  the  money  weekly  to  his  employers, 
duly  charged  himself  in  his  book  with  all  sums  receiv- 
ed, but  did  not  remit  the  money  to  his  employers,  as  he 
ought  to  have  done,  it  was  held  that  he  could  not  be 
convicted  of  embezzlement. 

And  in  R.  v.  Jones  (n)  it  was  held  that  a  clerk  who  Mere  omis- 
had  *merely  omitted  to  enter  in  his  book  a  sum  [*520]  sion  to 
of  money  which  he  had  received  could  not  be  convicted  '"■ccount  no 
of  embezzlement,  as  it  did  not  appear  that  he  had  de-  ment. 
nied  the  receipt  of  it,  or  gave  any  false  account  respect- 
ing it. 

But  if  he  had  rendered  an  account,  in  which  the  Aliter  of 
sums  received  were  omitted,  that  would  be  evidence  of  account  con- 
embezzlement  (o).     And  it  was  held  by  Coleridge,   J.  taining 
{p),  that  a  baker's  servant,  whose  duty  it  was,  on  the  °™ission. 
evening  of  every  day,  to  render  an  account  of  all  the  ^'"^^  o™is- 
monies  received  during  the  day  for  his  master,  and  im-  ggmit  em- 
mediately  pay  over  the  amount,  having  wilfully  omitted  bezzlement. 
to  account,   might  be  convicted  of  embezzlement,  as 
such  an  omission  was  equivalent  to  a  denial  of  the  re- 
ceipt of  the  money.     And  where  (q)  a  female  servant  Leaving 
was  sent  to  receive  rent  due  to  her  master,  received  the  situation  and 
rent  and  went  off  to  Ireland,  it  was  held,  by  the  same  absconding, 
learned  judge,  that  the  circumstance  of  her  quitting  her  -B.  v.  Wil- 
place  and  going  off  to  Ireland  was  evidence  from  which  '*"'"^- 
a  jiiry  might  infer  that  she  intended  to  appropriate  the 
money,  and  she  was  found  guilty. 

So  in  a  case  (r)  in  which  it  appeared  to  be  the  duty 
of  L.,  the  prisoner,  to  receive  remittances  from  cus- 

ante,  p.  518  ;  see,  however,  R.  v.  Grove,  post,  p.  521.  In  M.  v. 
Lister,  26  L.  J.,  M.  C,  26,  Pollock,  C.  B.,said,  "I  entirely  dis- 
sent from  the  dictum  of  Vaughan,  B.  in  iJ.  v.  Hodgson.." 

(m)  7  C.  &  P.  833  ;  and  see  another  case  against  the  same  per- 
son, 7  C.  &  P.  834.  Making  a  false  entry  would  be  evidence  of 
embezzlement,  Be  Windsor,  34  L.  J.,  M.  C.  163. 

(o)  B.  v.  Creed,  1  Carr.  &  K.  63.  See  B.  v.  Butler,  2  C.  &  K. 
340,  ante,  p.  518,  a  case  where  a  servant  had  made  up  his  ac- 
count, but  had  never  delivered  it ;  and  it  was  held  no  accounting. 

(p)  B.  V.  Jackson,  1  Carr.  &  K.  384.  In  R.  v.  Worlley,  21  L. 
J.,  M.  C.  44,  Lord  Campbell  said,  "There  are  many  authorities 
which  show  that  the  denial  of  the  receipt  of  the  money  by  the 
prisoner  constituted  an  embezzlement." 

(q)  B.  V.  Williams,  7  C.  &  P.  338. 

\r)  B.  V.  Lister,  26  L.  J.,  M.  C.  26 ;  1  Dears.  &  Bell,  C.  C,  11§. 
In  B.  V.  Beits,  1  Bell,  C.  C.  90,  it  was  held  that  a  miller's  fore- 
man, who  had  authority  to  sell  flour  and  enter  the  sale  in  a  book, 
could  not  be  convicted  of  larceny  of  some  flour  which  he  sold 
without  entering  the  sale  in  a  book,  but  should  have  been  indict- 
ed for  embezzlement  of  the  money  received  for  it. 
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Entry  in  one 

book  not  an 

accounting 

wliere  duty 

to  enter  in 

several. 

B.  V.  Lister. 


Promise  to 
account,  but 
omission  to 
do  so,  no  em- 
bezzlement. 

B.  V.  Oreed. 


Claim  of 
right  no  em- 
bezzlement. 

B.  V.  Norman. 


Embezzle- 
ment of  some 
specific  sum 
must  be 
proved. 
B.  V.  drove. 


tomers  for  his  master,  to  enter  the  amounts  received  in 
a  cash-book,  to  furnish  an  extract  from  the  cash-book 
to  the  cashier,  also  to  enter  the  amount  to  his  master's 
credit  in  a  banker's  book,  and  to  pay  the  amount  with 
others,  from  time  to  time  into  the  bank,  and  also  to  en- 
ter each  amount  in  his  master's  ledger  to  the  credit  of 
the  customer  who  paid  it.  Having  received  a  sum  of 
[*521]  money  from  a  customer,  L.  did  *not  enter  it  in 
the  cash-book,  or  in  the  extract  furnished  to  the  cash- 
ier, or  in  th&- banker's  book,  or  pay  the  amount  into  the 
bank  for  his  master,  but  he  did  enter  it  in  the  ledger  to 
the  credit  of  the  customer.  He  was  nevertheless  held 
to  have  been  rightly  convicted  of  embezzlement,  and  it 
was  also  held  that  the  making  the  entry  in  the  ledger 
did  not  exempt  him  from  punishment. 

And  where  an  assistant  overseer  who  collected  poor- 
rates  entered  money  recteived  in  a  book,  charging  him- 
self with  it,  but  omitted  to  pay  it  into  the  bank  to  the 
overseer's  account,  he  was  held  to  be  rightly  convicted 
of  embezzlement  (s). 

But  where  a  servant,  having  received  money  admitted 
the  receipt,  and  promised  to  account,  hut  did  not  do  so, 
it  was  held  by  Erskine,  J.  {t),  that  he  could  not  be  con- 
victed of  embezzlement.  In  that  case,  the  collector  of 
a  water  company,  as  was  his  practice,  gave  the  turn- 
cock three  receipts  for  water-rate,  desiring  him  to  re- 
ceive the  amounts.  He  received  the  money,  and,  when 
asked,  admitted  that  he  had  done  so,  and  said  he  would 
pay  it  over  on  Monday,  but  absconded. 

And  where  (m)  the  master  of  a  coal  ship  retained 
part  of  the  freight  received  for  carriage  of  coals,  claim- 
ing a  right  to  do  so  according  to  a  recognized  custom 
between  owners  and  captains  in  the  course  of  business, 
Cress  well,  J.,  held  that  he  could  not  be  convicted  of 
embezzlement. 

In  support  of  an  indictment  for  embezzlement,  it  is, 
in  general,  necessary  to  prove  that  some  specific  sum 
has  been  embezzled:  But,  in  one  case,  that  rule  ap- 
pears to  have  been  relaxed  {x).  In  that  case  the  pris- 
oner was  cashier  in  a  bank.  His  duty  was  to  take 
charge  of  the  cash,  and  when  any  payment  was  made 
into  the  bank,  in  money  and  paper,  the  course  was  for 
him  to  hand  over  the  paper  to  a  clerk,  and  to  enter  the 
(j^sh  received  in  a  book,  kept  by  himself,  called  "the 

(s)  B.  V.  Guelder,  30  L.  J.,  M.  C.  34 ;  Bell,  C.  C.  281. 
m  B.  V.  Creed,  1  Can.  &  K.  63. 
lu)  B.  V.  Norman,  Carr.  &  ]il.  501. 
(x)  B.  V.  Grove,  7  C.  &  P.  685 ;  1  Moo,  C.  C.  447. 
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money-book."  It  was  also  his  duty,  *at  the  [*522]  jj.  v.  Grove. 
close  of  each  day,  to  see  that  the  cash  ia  hand  agreed 
with  "the  money-book,"  and  to  strike  a  balance  denot- 
ing the  sum  in  cash  which  he  had  in  his  charge,  and 
which  ought  to  have  been  kept  either  in  a  drawer  in  the 
counter,  of  which  he  had  the  key,  or  in  a  box  in  the 
'banking-house,  of  which  also  he  had  the  key.  One  day 
the  cash  in  the  money-book,  at  the  close  of  business, 
was  1,762Z.,  which  was  duly  carried  forward,  and  formed 
the  first  item  in  the  next  day's  account.  On  the  latter 
day,  at  the  close  of  business,  the  prisoner  made  the 
balance  in  the  money-book  1,309Z.,  which  amount  he 
ought  to  have  in  one  or  the  other  of  the  above-named 
places  of  deposit.  Upon  examination,  however,  it  was 
found  that,  instead  of  1,309Z.,  the  prisoner  had  only 
S-tSL,  leaving  a  deficiency  of  96-iZ.  The  prisoner,  who 
admitted  that  he  was  short  aboat  900Z.,  was  indicted 
for  embezzling  "money  to  a  large  amount,  to  wit, 
500Z."  The  only  witness  against  the  prisoner  was  the 
partner  in  the  bank,  who  discovered  the  delinquency, 
and  who  could  not  say  when  the  money  had  been  pur- 
loined, from  what  persons  it  had  been  received,  what 
sort  of  money  had  been  abstracted,  or  whether  from 
the  till,  or  upon  the  receipt  from  customers.  The  jury 
found  the  prisoner  guilty  of  embezzlement  to  the 
amount  charged,  and,  after  argument  and  considerable 
doubt,  eight  judges,  against  seven,  held  that  there  was 
sufiicient  evidence  to  go  to  the  jury  of  the  prisoner 
having  received  certain  monies  on  a  particular  day, 
and  for  them  to  find  that  he  embezzled  the  sum  men 
tioned  in  the  indictment.  However,  in  a  subsquent  „  j 
case  ((/),  where  a  shopman  was  indicted  for  embezzle- 
ment, and  the  counsel  for  the  prosecution  ofPered  to 
prove  that  there  was  a  deficiency  in  the  prisoners  ac- 
counts, but  said  that  there  was  no  proof  of  the  embez- 
zlement of  any  particular  sum,  and  cited  R.  v.  Grove, 
Alderson,  B.,  directed  an  acquittal,  saying,  that — 

"  Whatever  difference  of  opinion  there  might  be  in 
the  case  of  -K.  v.  *  Grove,  proceeded  more  upon  [*523] 
the  peculiar  facts  of  that  case  than  upon  the  law.  It 
is  not  sufficient  to  prove,  at  the  trial,  a  general  defi- 
ciency in  account.  Some  specific  sum  must  be  proved  to 
be  embezzled,  in  like  manner  as  in  larceny  some  par- 
ticular article  must  be  proved  to  have  been  stolen." 

{y)  R.  V.  Jones,  8  C.  &  P.  288.  Of  this  case  it  may  be  re- 
marked that  Alderson,  B.,  was  one  of  the  seven  dissentient  judges 
in  B.  V.  Grove,  and  in  Grove's  case,  there  was  an  admission,  which 
in  this  case  there  was  not. 
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£.  V.  Chap-        And  again,  in  a  case  (z)  where  it  was  the  duty  of  a 
man.  clerk  and  traveller  to  receive  money  for  his  employer, 

pay  wages  out  of  it,  and  make  entries  of  all  monies  re- 
ceived and  paid  in  a  book,  and  to  enter  the  weekly  totals 
of  receipts  and  payments  in  another  book,  upon  which 
last  book  he,  from  time  to  time,  paid  over  balances  to 
his  employer.  The  clerk,  having  entries  in  the  first 
book  amounting  to  251.,  entered  them  in  the  second  as 
35Z.,  and  two  months  afterwards,  in  accounting  with  his 
master,  made  his  balance  lOl.  too  little  by  these  means, 
and  paid  it  over  accordingly.  On  this  evidence  he  was 
indicted  for  embezzling  the  lOZ.,  but  Williams,  J.,  asked 
the  counsel  for  the  prosecution,  "  Can  you  show  any 
precise  sum  received  by  the  prisoner,  on  account  of  his 
master,  and  the  whole  or  part  of  that  very  sum  appro- 
priated by  him  to  his  own  use?"  And  in  the  absence 
of  such  evidence,  directed  an  acquittal. 
E.  V.  Lam-  However,  in  the  following  case  (a),  Erie,  C.  J.,  al- 
bert.  lowed  a  prisoner  to  be  convicted  without  such  specific 

proof.     L.  was  indicted  for  embezzling  the  sum  of  2101., 
part  of  a  sum  of  2,783Z.  7s.  9d.,  which  he  had  received 
1  on  account  of  the   Eeceiver- General  of  her  Majesty's 

Customs.  L.  was  assistant  teller  to  the  Customs.  It 
was  his  duty  to  receive  money  from  merchants  and  oth- 
ers who  had  to  pay  money  to  the  Eeceiver-  General  and 
enter  such  receipts  in  a  cash-book.  He  had  also,  in  the 
course  of  his  employment,  to  make  certain  payments 
and  enter  them  on  the  other  side  of  the  same  booV,  and 
balance  the  amounts  each  day,  paying  over  so  much  of 
the  surplus'  as  was  in  notes  to  a  superior  officer  and  re- 
taining the  cash,  which  was  carried  to  the  next  day's 
[*524]  account.  When  he  paid  over  the  notes  *it  was 
his  duty  to  give  to  the  same  officer  a  memorandum  of 
the  receipts  and  disbursements  of  the  day.  One  day  he 
was  ordered,  about  eleven  o'clock,  to  make  up  his  ac- 
counts, but  continued  to  receive  money  until  two,  when 
he  left  the  office  and  did  not  return.  His  desk  and 
books  were  then  examined,  and  in  the  latter  were  found, 
entered  as  received,  several  sums,  amounting  to  2,783Z. 
7s.  9d. ;  and  on  the  other  side  payments,  amounting  to 
130Z.  1 3s.  dd.  The  balance  found,  which  ought  to  have 
been  2,652Z.  14s.  6d.,  was  270Z.  short.  The  whole  of  the 
money  was  received  between  ten  and  two  o'clock  on  that 
day.     On  the  part  of  the  prisoner  it  was  contended,  that 

(z)  S.  V.  Chapman,  1  Carr.  &  K.  119 ;    and  see  B.  v.  Welch,  3 
Carr.  &  K.  296. 

(a)  £.  V.  LambeH,  2  Cox,  C.  C.  309 ;  Centr.  C.  C.  Aug.  1847 ; 
and  see  B.  v.  Moah,  Dears.  C.  C.  626,  post,  p.  533. 
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he  could  not  be  convicted  of  embezzlement  as  there  was  r.  v.  Lam- 
no  evidence  showing  the  appropriation  of  any  particu-  ^ert. 
lar  sum  received  from  any  one  person.     But  Erie,  C.  J., 
said, — 

"  I  think  the  offense  is  sufficiently  made  out  within 
the  meaning  of  the  statute  (6),  if  the  jury  are  satisfied 
that  the  prisoner  received  in  the  aggregate  the  amount 
with  which  he  appears  to  have  charged  himself,  and  that 
he  absconded,  or  refused,  when  called  upon,  to  account, 
leaving  a  portion  of  the  gross  sum  deficient.  There 
would  be  a  constant  failure  of  justice  if  I  were  to  decide 
otherwise,  since  it  is  impossible,  in  cases  like  the  pres- 
ent, where  a  number  of  different  amounts  of  money  have 
been  received,  to  specify  whicJa  sum  or  sums,  or  the 
parts  of  which  sum  or  sums,  have  been  embezzled." 

Where  a  clerk  received  six  bank-notes,  on  his  master's  ^  ^  j^g^^ 
account,  in  payment  of  a  particular  debt,  and  made  an 
entry  in  his  master's  book  of  a  smaller  sum  as  received, 
but  afterwards  paid  over  to  his  master  the  identical 
notes  which  he  had  received,  applying  them,  in  his  ac- 
count, to  another  debt  received  by  him  for  his  master, 
he  was  held  to  have  been  rightly  convicted  of  embez- 
zlement in  respect  of  these  six  notes  (c). 

It  is,  however,  no  objection  to  an  indictment  for  em-  No  objection 
bezzlement  that  the  master  had  no  right  to  the  money;  that  master 
if  it  be  received  by  the  clerk  or  servant  by  virtue  of  his  ?^{^'^°  right 
*employment  and  oq  account  of  his  master,  it  [*525]  if  received  on 
will  be  sufficient  (d).  his  account. 

And  it  has  been  held  to  be  embezzlement  in  the  sec-  Emhezzle- 
retary  to  a  society  fraudulently  to  withhold  money  re-  nient  by 
ceived  from  a  member  to  be  paid  over  to  the  trustees ;  secretary  of 
and  that  he  might  be  stated  to  be  the  clerk  and  ser-  enrolled, 
vant  of  the  trustees,  and  the  money  might  be  stated  to  jj  ^  jj^gn 
be  their  property,  though  the  society  was  not  enrolled, 
and  though  the  money  ought  in  the  ordinary  course,  to 
have  been  received  by  a  steward  (e).     However,  in  an-  qi^.^.^  ^f  ij. 
other  case,  where  a  society,  in  consequence  of  adminia-  legal  society 
tering   to  its  members  an  unlawful  oath,  was  an  un-  cannot  be 
lawful  combination  and  confederacy  under  the  stats.  3i»  g^^g^^le-"^ 
Geo.   3,  c.  79   and  57  Geo.  3,  c.  19,  s.  25,  it  was  held  ^^t.^^ 

(b)  It  does  not  appear  from  the  report  whether  L.  was  indicted 
under  7  &  8  Geo.  4,  or  2  "Will.  4,  c.  4 ;  but  most  probably  the 

JftttCV 

(c)  B.  V.  Hall,  3  Stark.  67 ;  Euss.  &  Ey.  463.  Such  a  case  as 
this  is  not  very  likely  to  occur  again  since  24  &  25  Vict.  c.  96,  s. 
71,  post,  p.  526. 

(d)  B.  V.  Beamll,-'!  C.  &  P.  312,  454. 

(e)  B.  V.  Hall,  1  Moo.  C.  C.  474. 
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B.  V.  Framp- 
ton. 


that  a  person  charged  with  embezzlement  as  clerk  and 
servant  to  such  society  could  not  be  convicted  (/). 

The  receipt  of  the  money  by  the  prisoner  may  now 
be  proved  by  an  unstamped  receipt,  although  the  amount 
is  above  40s.  {g). 

A  person  who  receives  goods,  &c.,  knowing  them  to 
have  been  embezzled,  may  be  convicted  on  a  common 
indictment  charging  him  as  a  receiver  of  stolen  goods. 
Therefore,  where  W.  and  T.  were  charged  on  an  indict- 
ment, first,  with  embezzling  certain  oats,  secondly,  with 
being  servants  of  A.  B.  and  stealing  his  oats,  and  there " 
was  a  fourth  count  charging  F.  with  receiving  certain 
oats  feloniously  stolen,  knowing  them  to  have  been 
feloniously  stolen;  and  the  jury  found  W.  guilty  on 
the  first  count  of  embezzlement,  acquitted  T.  and  found 
F.  guilty  on  the  fourth  count  of  receiving,  the  con- 
viction was  held  to  be  good;  and  Pollock,  C.  B.,  said, 
"It  seems  very  likely  that  the  statute  provided  that 
embezzlement  should  be  deemed  stealing  for  the  express 
purpose  of  providing  for  the  case -of  receivers,  there 
[*526]  being  no  statute  in  terms  applicable  *to  receiv- 
ing goods  knowing  them  to  have  been  embezzled  "  (h). 

Where  a  country  traveller,  whose  duty  it  was  to  col- 
lect outstanding  accounts  and  remit  the  money  "at 
once  "  to  his  employers  in  Middlesex,  collected  an  ac- 
count at  York  which  he  never  remitted,  but  subsequently 
sent  from  Doncaster  to  his  employers,  and  they  received 
in  Middlesex,  a  letter  which  the  jury  found  amounted 
to  a  denial  of  the  receipt  of  the  money  at  York.  It 
was  held  that  he  might  be  tried  at  the  Middlesex  ses- 
sions (i). 
B.  V.  Tread-  But  where  it  was  the  duty  of  a  commercial  traveller 
gold.  to  remit  daily  to  his  employers  the  monies  which  he 

collected,  and  on  the  let  and  2nd  of  March  he  collected 
at  Newark  two  sums  which  he  did  not  account  for: 
there  was  no  evidence  that  he  returned  to  Grantham 
where  he  resided  on  either  of  those  days ;  in  the  first 
week  of  April  his  employer  went  to  G.  and  saw  him 
and  taxed  him  with  receiving  monies  and  not  account- 
ing for  them;  whereupon  he  handed  to  his  employer  a 
list  of  monies  received  and  not  accounted  for,  including 


Place  of  trial. 
B.  V.  Bogers. 


(/)  B.  V.  Hunt,  8  C.  &  P.  642. 

{g)  17  &  18  Vict.  c.  83,  s.  27.  Formerly  it  could  not :  B.  v. 
Hall,  3  Stark.  67;  see  B.  v.  Wortley,  21  L.  J.,  M.  C.  44;  2  Den. 
C  C   333  ' 

{h)  B.  V.  Frampton,  27  L.  J.,  M.  C.  229;  Dears.  &  B.  585.  And 
see  24  &  25  Vict.  c.  96,  s.  91. 

(i)  B.  V.  Bogers,  47  L.  J.,  M.  C.  10. 
(532) 
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the  above  two  sums.  It  was  held  that  there  was  no 
evidence  of  embezzlement  within  the  borough  of  G., 
and  that  he  could  not  be  tried  at  G.  quarter  ses- 
sions (fc). 

Indictment  (l). 

By  24  &  25  Vict.  c.  96,  s.  71,  for  preventing  difli- 
citlties  in  the  prosecution  of  offenders  in  any  case  of 
embezzlement,  fraudulent  application  or  disposition 
hereinbefore  mentioned,  it  is  enacted,  that — 

"  It  shall  be  lawful  to  charge  in  the  indictment  and  xhree  dis- 
proceed  against  the  offender  for  any  number  of  distinct  tinct  acts  of 
acts  of  embezzlement,  or  of  fraudulent  application  or  embezzle- 
disposition,  not  exceeding  three  (m),  which  may  have  mentmaybe 
been  *committed  by  him  against  her  Majesty  [*527]  the'same''' 
or  against  the  same  master  or  employer  within   the  indictment, 
space  of  six  months  from  the  first  to  the  last  of  such 
acts  (n);  and  in  every  such  indictment,  except  where 
the  offence  shall  relate  to  any  money  or  any  valuable  yon  and  ^^^" 
security,  it  shall  be  sufficient  to  allege  the  embezzle-  proof  of  the 
ment  or  fraudulent  application  or  disposition  to  be  of  property 
money,  without  specifying  any  particular  coin  or  valu-  embezzled, 
able  security;  and  such  allegation,  so  far  as  regards 
the  description  of  the  property,  shall  be  sustained  if 
the   offender   shall    be  proved  to  have   embezzled  or 
fraudulently  applied  or  disposed  of  any  amount  (o), 
although  the  particular  species  of  coin  or  valuable  se- 
curity of  which  such  amount  was  composed  shall  not 
be  proved;  or  if  he  shall  be  proved  to  have  embezzled 
or  fraudulently  applied  or  disposed  of  any  piece  of  coin 
or  any  valuable  security,  or  any  portion  of  the  value 
thereof,  although  such  piece  of  coin  or  valuable  security 
may   have  been  delivered  to  him  in  order  that  some 
part  of  the  value  thereof   should  be  returned  to  the 
party  delivering  the  same  or  to  some  other  person,  and 
such  part  shall  have  been  returned  accordingly." 

(fc)  B.  v.  Treadgold,  48  L.  J.,  M.  C.  102. 

(I)  The  indictment  must  show  a  larceny,  M.  v.  McGregor,  3  B. 
&  P.  106;  B.  V.  Johnson,  3  M.  &  S.  540;  see  B.  v.  Moah,  Dears. 
C.  C.  626. 

(m)  See  B.  v.  Balls,  40  L.  J.,  M.  C.  148,  where  prisoner  was 
to  account  weekly  for  small  sums  received  during  the  week,  and 
he  was  held  rightly  convicted  of  embezzling  various  small  sums 
received  in  three  consecutive  weeks. 

(n)  And  see  24  &  25  Vict.  c.  96,  s.  5,  anle,  p.  495. 

(o)  But  if  the  prisoner  has  received  a  cheque  and  there  is  no 
evidence  that  it  has  been  converted  into  money,  he  cannot  be 
convicted  of  embezzling  money.     B.  v.  Keena,  37  L.  J.,  M.  C.  43. 
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Object  of 
that  act. 


Particulars. 


Prosecutor 
confined  to 
one  sum 
where  gross 
sum  charged 
and  several 
sums  proved. 


Three  counts 
advisable. 


B.  V.  Fur- 
chase. 


E.  V.  Noake. 


This  provision  was  intended  to  remove  considerable 
difficulties  whicli  formerly  beset  a  prosecutor,  and  often 
prevented  a  prosecution  under  the  repealed  statute  (p). 
It  was  foand,  however,  on  the  other  hand,  that  it  fre- 
quently caused  great  hardships  to  prisoners,  who,  from 
the  general  mode  in  which  indictments  are  framed 
under  it,  could  not  obtain  any  satisfactory  information 
as  to  the  specific  charges  made  against  them  {q).  To 
remedy  this  evil,  it  has  become  the  practice  for  judges, 
on  motion  supported  by  affidavit  (r),  to  grant  an  order 
for  particulars,  which  ought  at  least  to  contain  the 
names  of  the  persons  from  whom  the  sums  of  money 
are  alleged  to  have  been  received  (s). 
[*528]  *Andit  was  held  (<),  that  ff  a  servant  was 
indicted  under  the  act  of  Geo.  4,  for  embezzlement,  and 
the  indictment  contained  only  one  count,  charging  the 
receipt  of  a  gross  sum  on  a  particular  day,  if  it  turned 
out  that  the  money  was  received  in  different  sums  on 
different  days,  the  prosecutor  must  make  his  election 
and  confine  himself  to  one  sum  and  cne  day. 

In  an  indictment  under  this  section  it  is  the  safest 
course  to  have  three  separate  counts,  each  of  the  two 
last  of  which  should  aver  that  the  money  was  not  only 
received,  but  embezzled  within  six  months  from  the  day 
mentioned  in  the  first  count.  Where  an  indictment 
contained  only  one  count,  which  charged  that  within 
six  calendar  months  the  prisoner  received  three  sums, 
laying  a  day  to  the  receipt  of  each,  and  that  "  on  the 
several  days  aforesaid"  the  prisoner  embezzled  these 
sums,  it  was  held  bad,  because  it  did  not  show  that  the 
sums  were  embezzled  within  six  months  of  each  other 
(m).  And  where  an  indictment  contained  three  counts, 
the  first  of  which  was  in  the  usual  form,  but  the  second 
stated  "  that  within  six  calendar  months  from  the  day 
mentioned  in  the  first  count  of  this  indictment,"  to  wit, 
&c.  at  &c.,  the  said  N.  being  then  and  there  employed, 
&c.  did  by  virtue  of  his  employment,  &e.  receive,  &c. 


[l 


(p)  2  Euss.  on  Crimes,  416 ;  see  B.  v.  Moali,  Dears.  C.  C.  631. 

(g)  It  is  conceived  that  this  observation  applies  vpith  twofold 
force  since  24  &  25  Vict.  c.  96,  s.  72,  post,  p.  528. 

(r)  The  aflSdavit  should  state  that  the  prisoner  does  not  know 
the  charges  intended  to  be  brought  against  him,  that  it  is  neces- 
sary for  his  defence  to  be  furnished  with  the  particular  charges, 
and  that  he  has  applied  to  the  prosecutor  for  a  particular  and 
been  refused,  see  2  Euss.  on  Crimes,  489,  note. 

(s)  B.  V.  Hodgson,  3  C.  &  P.  422 ;  B.  v.  Booiyman,  5  C.  &  P. 
300. 

{t)  B.  V.  Williams,  6  C.  &  P.  626. 
B.  V.  Purchase,  Carr.  &  M.  617. 
(534) 
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and  the  said  last-mentioned  money,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  &c.  feloniously  did  embezzle, 
&c.,  and  the  third  was  in  the  same  form,  Cresswell,  J., 
held  the  second  and  third  counts  bad,  and  confined  the 
prosecutor  to  evidence  on  the  first  count  only  (cc). 

By  the  24  &  25  Vict.  c.   96,  it  is  enacted,  sect.  72,  24  &  25  Vict, 
that —  c.  96,  8.  72. 

"If,  upon  the  trial  of  any  person  indicted  for  embez-  Persons  ^ 
zlement  or  fraudulent  application  or  disposition  as  afore-  dieted  for 
said,  it  shall  be  proved  that  he  took  the  property  in  T^ezzlernent 
question  in  any  such  manner  as  to  amount  in  law  to  ^  ^  '^^^['i' 
larceny,  he  shall  not  by  reason  thereof  be  entitled  to  be  be 'Quitted 
acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  if  the  oflfence 
their  verdict  that  such  person  is  not  guilty  of  embezzle-  *'^™  °^^  ^ 
ment   or   fraudulent   application  or  disposition,  but  is  and  m^^^' 
guilty  of  simple  larceny,  or  of  larceny  as  a  clerk,  servant,  versl!'^'' 
or  person  *employed  for  the  purpose,  or  in  the  [*529] 
capacity  of  a  cl<jrk  or  servant,  or  as  a  person  employed 
in  the  public  service  or  in  the  police,  as  the  case  may 
be;  and  thereupon  such  person  shall  be  liable  to  be 
punished  in  the  same  manner  as  if  he  had  been  con- 
victed upon  an  indictment  for  such  larceny;  and  if, 
upon  the  trial  of  any  person  indicted  for  larceny,  it 
shall  be  proved  that  he  took  the  property  in  question 
in  any  such  manner  as  to  amount  in  law  to  embezzle- 
ment or  fraudulent  application  or  disposition,  he  shall 
not  by  reason  thereof  be  entitled  to  be  acquitted,  but 
the  jury  shall  be  at  liberty  to  return  as  their  verdict 
that  such  person  is  not  guilty  of  larceny,  but  is  guilty 
of  embezzlement  or  fraudulent  application  or  disposi- 
tion, as  the  case  may  be;  and  thereupon  such  person 
shall  be  liable  to  be  punished  in  the  same  manner  as  if 
he  had  been  convicted  upon  an  indictment  for  such  em- 
bezzlement, or  fraudulent  application  or   disposition, 
and  no  person  so  tried  for  embezzlement,  fraudulent 
application  or  disposition,  or  larceny  as  aforesaid,  shall 
be  liable  to  be  afterwards  prosecuted  for  larceny,  fraud- 
ulent application  or  disposition,  or  embezzlement  upon 
the  same  facts  (y)." 

Other  Acts  of  Parliament  have  also  at  various  times  Special  Acts 
been  passed  for  the  protection  of  masters  in  trade  from  for  protection 
frauds   and  embezzlements  of  property  by  their  ser-  "^  masters  in 
vants.     In  this  place,  however,  it  is  unnecessary  to  do  ^°™®  wades. 

(x)  R.  V.  Noake,  2  Carr.  &  K.  620. 

ly)  The  restitution  clause,  s.  100,  applies  to  property  embez- 
zled. In  £.  V.  Read,  47  L.  J.,  M.  C.  50,  it  was  held  that  a  game- 
keeper who,  without  authority,  killed  rabbits  for  his  own  use, 
could  not  he  convicted  of  embezzling  them. 
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After  trial  for 
crime,  master 
may  sue 
servant ; 


or  after  his 
death  his 
executors ; 

or  make  him 
hankrupt. 

If  servant  goj 
abroad  with 
proceeds  of 
felony, 
master  may 
perhaps  sue 
before  trial 
for  crimes. 
SeoU  V.  Lord 


Money  stolen 
a  good  con- 
sideration 
for  security 
therefor. 
Cftowne  V. 
Baylia. 


more  than  refer  to  those  acts,  most  of  which  will  be 
found  in  the  Appendix. 

When  a  servant  who  has  robbed  his  master  has  been 
prosecuted  and  tried  for  the  offence,  the  master  may,  if 
he  thinks  proper,  sue  him  for  the  damages  he  has  sus- 
tained thereby.  But  he  cannot  proceed  by  action  until 
after  the  trial  of  the  servant  {z),  as  public  policy  re- 
quires that  offenders  against  the  law  should  be  brought 
to  justice,  and  for  that  reason  a  man  is  not  permitted 
to  abstain  from  prosecuting  an  offender  by  receiving 
back  stolen  property  or  any  equivalent  or  composition 
for  a  felony  without  suit,  and  of  course,  therefore,  he 
[*530]  cannot  be  allowed  to  maintain  *a  suit  for  that 
purpose.  It  would  not  prejudice  the  civil  remedy  that 
the  offender  was  acquitted  of  the  crime,  if  he  was 
tried  (a).  And  it  would  seem  that  if  the  servant  die 
before  conviction  the  master  might  maintain  a  suit  in 
equity  against  the  servant's  executors  (6). 

After  conviction  for  embezzlement,  the  servant  is  still 
liable  to  be  made  bankrupt,  notwithstanding  the  Felons 
Act,  1870  (c). 

IJE  the  servant  abscond  with  the  stolen  property  or 
money  to  a  foreign  country,  it  would  seem  to  be  no 
answer  to  an  action  in  that  country  to  recover  the  prop- 
erty or  money,  that  by  the  law  of  England  a  prosecu- 
tion for  felony  must  precede  an  action  to  recover  the 
proceeds  of  it  {d).  But  the  decision  of  the  question 
would  depend  on  the  lex  fori  or  law  of  the  country  in 
which  the  action  is  brought. 

Where  a  servant  robbed  his  master  of  money  and 
before  conviction  deposited  deeds,  &c.  as  security  for 
the  amount  stolen,  and  the  master  afterwards  prose- 
cuted to  conviction,  it  was  held  by  the  Court  of  Chan- 
cery that  the  money  taken  was  a  good  consideration 
for  the  security  (e). 

(z)  If  he  proceed  by  action  lefore  the  trial,  the  judge  may 
direct  a  nonsuit ;  or  perhaps  even  a  verdict  for  the  defendant, 
though  the  difficulty  about  a  verdict  for  defendant  is  that  the 
plaintiff  would  thereby  be  prevented  from  suing  even  after  the 
prosecution.  Welloch  v.  Constaniine,  32  L.  J.,  Exc.  285.  But  in 
Osborn  v.  GMleU,  42  L.  J.,  Exc.  .54,  Bramwell,  B.,  said,  "  Welloek 
V.  Constaniine  must  be  looked  upon  as  overruled  by  WelU  v. 
AbraJiams,  41  L.  J.,  Q.  B.  306"  ;  L.  E.  7  Q.  B.  .5.54. 

(a)  Crosby  v.  Leng,  12  East,  409 ;  Stone  v.  Marsh,  6  B.  &C.  551 ; 
Marsh  v.  Keating,  1  B.  N.  C.  198  ;  WMtev.  Spettigue,  13  M.  &  W.  608. 

(b)  Wiekham  v.  Gattrell,  33  L.  J.,  Ch.  783. 

(c)  33  &  34  Vict.  c.  23.     See  Be  Harris,  51  L.  J.,  Ch.  1. 
id)  Scott  V.  Lord  Seymour,  31  L.  J.,  Exc.  457. 

(e)  Chotone  v.  Bay  lis,  31  I/.  J.,  Ch.  757.     And  see  Dudley  and 
West  Bromwich  Bank  v.  Spittle,  1  John.  &  H.  14. 
(536) 
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Where  a  barrister  filed  a  bill  to  recover  out  of  the  Statute  of 
assets  of  a  deceased  clerk  an  amouat  of  fees  which  the  Limitations 
clerk  had  received   and  embezzled  in  his  lifetime,  it  ^'^  ^^'^• 
was  held  in  equity  (/),  that  the  Statute  of  Limitations  ^^"'^  ^-  ^^^<'- 
could  not  be  set  up  as  a  defence;  for,  said  Stuart,  V.- 
C„- 

"  The  clerk  was  clearly  a  receiver  and  agent  by  whom 
money  was  received  in  confidence,  and  therefore  under 
the  same  implied  contract  as  that  supposed  to  arise  out 
of  the  duty  of  trustees,  assignees  and  executors,  of 
faithfully,  diligently  and  accurately  accounting,  when 
called  upon,  to  his  principal  {g).  That  being  so  the 
money  must  be  considered  as  money  *of  the  [*531] 
employer  in  the  hands  of  his  confidential  agent.  There 
had  therefore  been  all  along  possession  by  the  agent, 
but  no  adverse  possession,  and  therefore  the  bar  of  the 
statute,  which  was  founded  on  adverse  possession,  did 
not  apply." 

If  a  warrant  of  attorney  is  given  to  his  master  by  a  Security 
servant    charged  with  embezzlement   upon    a  distinct  given  on 
agreement  by  the  master  not  to  prosecute  the  charge,  not^+^iT-o- 
the  agreement  is  illegal,  and  the  court  would  upon  a  secute  set 
summary  application  set  aside  the  warrant  of   attor-  aside, 
ney  {h).     But  when  a  warrant  of  attorney  was  obtained  Mere  threat 
from  a  servant  upon  a  threat  by  his  master  that,  if  he  not  sufficient. 
did  not  go  to  his  attorney  and  give  satisfactory  security  W"''^^  ^• 
for  an  amount  which  he  ought  to  have  accounted  for,     "^  ' 
he  would  prosecute  him  for  unlawfully  making  use  of 
his  money,  the  Court  of  Common  Pleas  refused  to  set 
it  aside  as  there  did  not  appear  to  have  been  any  agree- 
ment not   to   prosecute.     "Such  an  agreement,"  said 
Coltman,  J.,  "is  not  to  be  inferred  from  hasty  expres- 
sions used  by  a  man  when  seeking  to  obtain  security 
for  a  just  debt"  (i). 

Falsification  of  AcconsTS. 

By  the  Falsification  of  Accounts  Act,  1875-  (38  &.  39 
Vict.  c.  24),  after  reciting  that  it  is  expedient  to  amend 
the  law  so  as  to  punish  the  falsification  by  clerks,  offi- 

(/)  Teed  v.  Beere,  28  L.  J.,  Ch.  782.  But  in  Ee  Hawkins,  28 
W.  E.  240,  it  was  held  that  the  Statute  of  Limitations  might  be 
barred  by  the  course  of  dealing  between  master  and  servant. 

(g)  The  Earl  of  Hardwicke  v.  Vermm,  14  Ves.  504  ;  Dinwiddie 
V.  Bailey,  6  Ves.  136.     See  Burdick  v.  Garrick,  39  L.  J.,  Ch.  369. 

(A)  Ex  parte  Critchley,  3  D.  &  L.  527;  and  see  Collins  y.  Blan- 
tern,  1  Smith's  L.  C.  325;  Keir  v.  Leeman,  6  Q.  B.  308;  9  Q.  B. 
371. 

(i)   Ward  v.  Lloyd,  6  M.  &  G.  785. 
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Punishment 
for  falsifica- 
tion of 
accounts,  &c. 


Intention  to 
defraud, 
sufficient 
indictment. 
Act  to  be 
read  with 
24  &  25  Vict, 
c.  96. 


50  Geo.  3, 
c.  59,  s.  2. 
Officers 
giving  in 
'  false  state- 
ments of 
money  in- 
trusted to 
their  care, 
misde- 
meanor, &c. 


24  &  25  Vict. 
c.  96,  s.  69. 


cers,  servants,  and  others  of  their  employers'  accounts, 
books,  writings,  or  documents,  it  is  enacted — 

1.  That  if  any  clerk,  officer,  or  servant,  or  any  person 
employed  or  acting  in  the  capacity  of  a  clerk,  officer,  or 
servant,  shall  wilfully  and  with  intent  to  defraud,  de- 
stroy, alter,  mutilate,  or  falsify  any  book,  paper,  writ- 
ing, valuable  security,  or  account  which  belongs  to  or 
is  in  the  possession  of  his  employer,  or  has  been  received 
by  him  for  or  on  behalf  of  his  employer,  or  shall  wilfully 
and  with  intent  to  defraud  make  or  concur  in  making 
any  false  entry  in,  or  omit  or  alter,  or  concur  in  omitting 
or  altering,  any  material  particular  from  or  in  any  such 
book,  or  any  document  or  account,  then  in  every  such 
[*532]  case  the  person  so  *offending  shall  be  guilty  of 
a  misdemeanor,  and  be  liable  to  be  kept  in  penal  servi- 
tude for  a  term  not  exceeding  seven  years,  or  to  be 
imprisoned  with  or  without  hard  labour  for  any  term 
not  exceeding  two  years. 

2.  It  shall  be  sufficient  in  any  indictment  under  this 
Act  to  allege  a  general  intent  to  defraud,  without  nam- 
ing any  particular  person  intended  to  be  defrauded. 

3.  This  act  shall  be  read  as  one  with  24  &  25  Vict. 

c.  ye. 

Offences  committed  by  Persons  employed  in  the 
Public  Service  ok  by  the  Police. 

By  stat.  50  Geo.  3,  c.  59,  s.  2,  it  is  enacted,  that — 

"If  any  officer,  collector  or  receiver,  intrusted  with 
the  receipt,  custody  or  management  of  any  part  of  the 
public  revenues,  shall  knowingly  furnish  false  state- 
ments or  returns  of  the  sums  of  money  collected  by 
him,  or  intrusted  to  his  care,  or  of  the  balances  of 
money  in  his  hands,  or  under  his  control,  such  officer, 
collector  or  receiver  so  offending,  and  being  thereof  con- 
victed shall  be  adjudged  guilty  of  a  misdemeanor,  and 
shall  be  adjudged  to  suffer  the  punishment  of  fine 
and  imprisonment,  at  the  discretion  of  the  court,  and 
and  be  rendered  for  ever  incapable  of  holding  or  enjoy- 
ing any  office  under  the  Crown." 

And  by  stat.  24  &  25  Vict.  c.  96,  s.  69,  it  is  enacted, 
that — 

"  Whosoever  being  employed  (k)  in  the  public  service 
of  her  Majesty,  or  being  a  constable  or  other  person 
employed  in  the  police  of  any  county,  city,  borough,  dis- 

(Jc)  Acting  in  the  employment  is  sufficient  without  proof  of 
formal  appointment,  B.  v.  Barrett,  6C.  &  P.  124:  B.  v.  Townsend, 
Carr.  &  M.  178. 
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trict  or  place  whatsoever,  shall  steal  any  chattel,  money  Larceny  by 
or  valuable  security  (Z),  belonging  to  or  in  the  posses-  persons  in 
sion  or  power  of  her  Majesty  or  intrusted  to  or  received  *^^  Queen's 
or  taken  into  possession  by  him  by  virtue  of  his  employ-  th7poHce. 
ment,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable  to"  [same  punishment  as  larceny 
by  servants,  except  whipping,  ante,  p.  496]. 

Sect.  70.   "  Whosoever  being  employed  in  the  public  Sect.  70. 
service  of  her  Majesty,  or  being  a  constable  or  other  Embezzle- 
person   employed  in  the   police  of    any   county,  city,  ment  by 
borough,  district  or  place  whatsoever  and  intrusted  by  P^^'^S,'^®  ™, 
virtue  of  such  employment  (m)  with  the  receipt,  custody,  gervice^or  by 
management  or  *control  of  any  chattel,  money  [*533]  the  police, 
or  valuable  security,  shall  embezzle  any  chattel,  money 
or  valuable  security  which  shall  be  intrusted  to  or  re- 
ceived or  taken  into  possession  by  him  by  virtue  of  his 
employment,   or  any  part  thereof,  or  in  any  manner 
fraudulently  apply  or  dispose  of  the  same  or  any  part 
thereof  to  his  own  use  or  benefit  or  for  any  purpose 
whatsoever  except  for  the  public  service,  shall  be  deemed 
to  have  feloniously  stolen  the  same  from  her  Majesty, 
and  being  convicted  thereof  shall  be  liable  to  [same 
punishment  as  sect.  69,   sttpra];    and   every   offender  yg^^g 
against  this  or  the  last  preceding  section  may  be  dealt 
vnth,  indicted,  tried  and  punished  either  in  the  county 
or  place  in  which  he  shall  be  apprehended  or  be  in 
custody,  or  in  which  he  shall  have  committed  the  offence ; 
and  in  every  case  of  larceny,  embezzlement  or  fraudu-  Form  of 
lent  application  or  disposition  of  any  chattel,  money  or  warrant  of 
valuable  security  in  this  and  the  last  preceding  section  commitment 
mentioned,  it  shall  be  lawful  in  the  warrant  of  commit-  ^gnt. 
ment  by  the   justice  of   the  peace   before  whom  the 
offender  shall  be  charged,  and  in  the  indictment  to  be 
preferred  against  such  offender,  to  lay  the  property  of 

(l)  See  ante,  p.  476,  note  (w). 

(m)  In  E.  V.  Townsend,  Carr.  &  M.  178,  it  was  held  that  a  post- 
office  letter-carrier,  who  was  in  the  daily  habit  of  calling  at  the 
lodge  of  Gr.  Infirmary,  and  there  receiving  letters  with  a  penny 
on  each  to  prepay  the  postage,  and  taking  them  to  the  General 
Post  Office,  having  embezzled  some  of  the  pence  thus  received, 
might  be  convicted  under. 2  Will.  4,  c.  4,  of  which  this  is  a  re- 
enactment;  as  there  was  evidence  to  go  to  the  jury  that  the  pence 
were  received  by  him  by  virtue  of  his  employment  as  a  letter- 
carrier.  In  B.  V.  iojieff.'SMoo.  &  Eob.  236,  it  was  held  to  be 
sufficient  in  an  indictment  under  this  act,  to  state  that  a  clerk 
embezzled  money  rccdved  by  him  whihi  such  clerk,  without  any 
more  specific  allegation,  that  he  embezzled  whilst  clerk.  It  is  re- 
markable that  the  words  "by  virtue  of  his  employment,"  which 
were  designedly  omitted  in  sect.  68  (ante,  p.  502),  are  inserted  in 
sects.  69  and  70. 
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Public 
stores. 


It  T.  Moah. 


any  such  chattel,  money  or  valuable   security  in   her 
Majesty." 

By  the  Public  Stores  Act,  1875  (n),  if  stores  are 
found  in  the  possession  or  keeping  of  a  person  being 
in  her  Majesty's  service  or  in  the  service  of  a  public 
department,  then  if  such  person  does  not  satisfy  the 
court  that  he  came  lawfully  by  the  stores  so  found,  he 
is  liable  on  summary  conviction  to  a  penalty  not  ex- 
ceeding bl 

The  following  important  case  (o)  may  be  mentioned 
here.  M.,  an  officer  of  inland  revenue,  received  certain 
taxes  in  respect  of  which  he  was  allowed  to  retain  in 
his  hands  a  balance  of  about  300Z.  to  meet  contingent 
expenses.  It  was  his  duty  to  render  accounts  to  cer- 
tain inspectors,  and  these  accounts,  when  rendered, 
showed  a  much  larger  balance  in  his  hands  than  he  was 
allowed  to  retain.  At  last  the  General  Surveyor  of  In- 
land Eevenue  examined  M.'s  accounts,  and  produced  to 
him  a  statement  extracted  from  them,  showing  a  balance 
in  his  hands  of  upwards  of  5,000^.,  which  he  admitted. 
The  surveyor  then  asked  him  if  he  was  prepared  to  pay 
[*534]  over  that  balance,  or  any  part  *of  it,  and  he 
said  no.  The  surveyor  then  reminded  him  that  there 
was  a  balance  of  excise  duties  alone  of  about  300Z. 
standing  against  him  from  the  previous  Monday.  M. 
then  took  out  255?.  in  bank-notes,  and  a  cheque  for  251. 
8s.  Ad.j.and  a  money  order  for  14s.,  and  said  that  was 
all  the  money  he  had  in  the  world.  The  surveyor  then 
asked  him  what  he  had  done  with  the  rest,  and  he  said 
he  had  spent  it  in  an  unfortunate  speculation.  He  was 
indicted  for  embezzlement  under  2  Will.  4,  c.  4,  s.  1, 
and  convicted,  as  it  was  held  by  all  the  judges  before 
whom  the  case  was  argued,  that  there  was  evidence  of 
the  receipt  of  a  particular  sum  of  300Z.,  and  a  misap- 
plication of  part  of  it.  And  Cresswell,  J.,  after  stating 
his  opinion  to  that  efPect,  added, — 

"  I  by  no  means  say  that  the  conviction  is  not  sus- 
tainable as  to  the  5,000Z.  It  is  a  question  of  law  of 
great  importance,  and  the  authorities  are  somewhat 
conflicting.  In  jR.  v.  Grove  (p),  under  circumstances 
somewhat  similar,  the  conviction  was  sustained  by  a 
majority  of  eight  judges  to  seven;  but  in  a  subsequent 
case  that  decision  was  not  followed,  and  was  said  to 
have  proceeded  upon  some  special  facts.     In  R.  v.  Lam- 


in)  38  &  39  Vict.  c.  25,  s.  9. 

(o)  iJ.  v.  Moah,  Dears.  C.  C.  626;  25  L.  J.,  M.  C.  66. 

(p)  Supra,  p.  521. 
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hert  (q),  however,  which  cannot  be  distinguished  from  ij.  v.  Moah. 
this  case,  my  brother  Erie  held  that  evidence  of  a  gen- 
eral deficiency  was  sufficient  to  sustain  the  indictment. 
As  at  present  advised,  I  should  say  that  the  prisoner 
being  shown  by  his  own  accounts  to  have  a  balance  in 
hand  of  5,000Z.  due  to  the  Crown,  and  he  making  no 
attempt  to  explain  it  on  the  ground  of  error  or  loss  of 
the  money,  merely  says  that  he  has  expended  it  for  his 
own  purposes,  he  may  upon  that  evidence  be  convicted 
of  embezzling  the  money,  and  that  having  been  once 
indicted  for  embezzling  the  whole  amount,  and  either 
convicted  or  acquitted,  he  never  could  be  indicted  again 
for  embezzling  any  part  of  it.  I  merely  throw  this  out 
as  showing  my  grounds  for  saying  that  I  am  by  no 
means  satisfied  that  this  indictment  is  not  sustainable 
as  to  the  whole  amount  of  the  prisoner's  deficiency." 

Embezzlement  by  Officers  of  the  Bank  of   England 
OB  Ireland. 

By  Stat.  24  &   25  Vict.   c.  96,   s.   73,  it  is  enacted,  24  &  25  Vict. 
that —  c.  96,  s.  73. 

"  Whosoever  being  an  officer  or  servant  of  the  gov-  Embezzle- 
ernor  and  company  of  the  Bank  of  England  or  of  the  ™^"*  ^y 
Bank  of  Ireland,  and  being  intrusted  *with  (r)  [*535]  ^^^if^^^ 
any  bond,  deed,  note,  bill,  dividend  warrant  or  warrant  England  or 
for  payment  of  any  annuity  or  interest  or  money,  or  Ireland, 
with  any  security,  money  or  other  effects  (s)  of  or  be- 
longing to  the  said  governor  and  company,  or  having 
any  bond,  deed,  note,  bill,  dividend  warrant,  or  warrant 
for  payment  of  any  annuity  or  interest  or  money,  or 
any  security,  money  or  other  effects  of  any  other  person, 
body  politic  or  corporate,  lodged  or  deposited  with  the 
said  governor  and  company,  or  with  him  as  an  oflScer 
or  servant  of  the  said  governor  and  company,  shall  se 
Crete,  embezzle  or  run  away  with  any  such  bond,  deed, 
note,  bill,  dividend  or  other  warrant,  security,  money 
or  other  effects  as  aforesaid  or  any  part  thereof,  shall 
be  guilty  of  felony,  and  being  convicted  thereof,  shall 
be  liable  at  the  discretion  of  the  court  to  be  kept  in 

(q)  Supra,  p   523. 

(r)  A  person  cannot  be  convicted  under  this  Act  who  merely 
lias  access  to  notes,  &c.,  but  is  not  intrusted  with  them,  Bakewell's 
Case,  Euss.  &  Ry.  35;  and  see  Phillips  v.  Hwth,  6  M.  &  W.  572; 
Matjield  v.  Phillips,  14  M.  &  W.  665. 

(a)  In  R.  V.  Aslett,  1  Bos.  &  P.,  N.  E.  1,  it  was  held,  that  Ex- 
cheqer  bills,  signed  by  a  person  not  authorized  to  sign  them, 
were  effects  within  the  meaning  ot  this  Act.  And  it  was  also 
held  that  39  Geo.  3,  c.  85,  did  not  repeal  15  Geo.  2,  c.  13. 
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penal  servitude  for  life,  or  for  any  term  not  less. than 
[five  years,  27  &  28  Vict.  c.  47],  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement." 

24  &  25  Vict.      And  by  stat.  24  &  25  Vict.  c.  98,  s.  6,  it  is  enacted 

c.98,s.6.       ti^at_ 

Clerks  of  the  "Whosoever  being  a  clerk,  officer  or  servant  of  or 
Bank  making  other  person  employed  or  intrusted  by  the  governor 
out  false  ^^^  company  of  the  Bank  of  England,  or  the  governor 
warrants.  ^^^  company  of  the  Bank  of  Ireland,  shall  knowingly 
make  out  or  deliver  any  dividend  warrant  or  warrant 
for  payment  of  any  annuity,  interest  or  money  payable 
at  the  Bank  of  England  or  Ireland,  for  a  greater  or  less 
amount  than  the  person  on  whose  behalf  such  warrant 
shall  be  made  out  is  entitled  to,  with  intent  to  defraud, 
shall  be  guilty  of  felony;  and,  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding  seven 
years,  and  not  less  than  [five  years,  27  &  28  Vict.  c.  47], 
or  to  be  imprisoned  for  any  term  not  exceeding  two, 
years,  with  or  without  hard  labour,  and  with'  or  without 
solitary  confinement." 

Offences  by  Officers  and  Servants  employed  by  or 

UNDER    THE    PoST-OfFICE. 

7  Will.  4  &  By  the  stat.  7  Will.  4  &  1  Vict.  c.  36,  which  consoli- 
1  Vict.  c.  36,  dated  the  law  relating  to  the  post-ofiice,  it. is  enacted, 
«•  2S'  sect.  25,— 

Opening  or         "  That  every  person  employed  by  or  under  the  post- 
delaying  post  office  (t)  who  shall,  contrary  to  his  duty,  open  or  pro- 
letters  a  mis-  [*536]  cure  or  suffer  to  be  opened  a  post  letter,  *or 
demeanor.       ghall  wilfully  detain  or  delay  or  procure  or  suffer  to  be 
detained  or  delayed  a  post  letter,  shall  in  England  and 
Ireland  be  guilty  of  a  misdemeanor,  and  in  Scotland  of 
a  crime  and  offence,  and,  being  covicted  thereof,  shall 
suffer  such  punishment  by  fine  or  imprisonment  or  by 
Proviso.  both  as  to  the  court  shall  seem  meet.     Provided  always, 

that  nothing  herein  contained  shall  extend  to  tke  open- 
ing or  detaining  or  delaying  of  a  post  letter  returned 
for  want  of  true  direction;  or  of  a  post  letter  returned 
by  reason  that  the  person  to  whom  the  same  shall  be 
directed  is  dead  or  cannot  be  found,  or  shall  have  re 
fused  the  same,  or  shall  have  refused  or  neglected  to 
pay  the  postage  thereof,  nor  to  the  opening  or  detain- 
ing or  delaying  of  a  post  letter  in  obeaience  to  an  ex- 

(t)  Bee  post,  p.  537. 
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press  warrant  in  writing   under  the   hand   (in  Great  7  Will.  4  & 
Britain)  of  one  of  the  principal  secretaries  of  the  state;  1  Vict.  c.  36. 
and  in  Ireland  under  the  hand  and  seal  of  the  Lord  ®-  ^^■ 
Lieutenant  of  Ireland.." 

Sect.   26.   "  That  every  person   employed  under  the  Sect.  26. 
post-of&ce  who  shall  steal   or  shall    for  any  purpose  Embezzle- 
whatever  embezzle,  secrete  (m)j  or  destroy  a  post  letter  ment,  &c., 
shall  in  England  and  Ireland  be  guilty  of  felony,  and  °^  any  letter 
in  Scotland  of  a  high  crime  and  offence,  and  shall,  at  few'^®*' 
the  discretion  of  the  court,  either  be  transported  be- 
yond the  seas  for  the  term  of  seven  years  (x),  or  be  im- 
prisoned for  any  term  not  exceeding  three  years;  and 
if  any  such  post  letter  so  stolen  or  embezzled,  secrete  I 
or  destroyed,  shall  contain  therein  any  chattel  or  mo- 
ney whatsoever,  or  any  valuable  security,  every  such  of- 
fender shall  be  transported  beyond  the  seas  for  life." 

By  sect.  32.     For  the  protection  of  printed  votes  and  g    ,   gg 
proceedings  in  Parliament,  and  printed  newspapers  sent 
by  the  post,  it  is  enacted,  that — 

"Every  person  employed  in  the  post-office  who  shall  o^^    ,.       « 
steal,  or  shall,  or  for  any  purpose,  embezzle,  secrete  (y)  any  printed  ' 
or  destroy,  or  shall  wilfully  detain  or  delay,  in  course  votes  or  pro- 
of conveyance  or  delivery  thereof  by  the   post,   any  ceedings  in 
printed   votes   or   proceedings   in   parliament,  or  any  pai'"3.ment, 
printed  newspaper,  or  any  other  printed  paper  what-  qj.  other 
ever  sent  by  the  post  without  covers,  or  in  covers  open  printed 
at  the  sides,  shall,  in  England  and  Ireland,  be  guilty  paper,  mis- 
of  a  misdemeanor,  and  in  Scotland  of  a  crime  and  of-  <ic™^eanor. 
fence,  and,  being  convicted  thereof,  shall  suffer  such 
punishment  by  line  or  imprisonment,  or  by  both,  as  to 
the  court  shall  seem  meet." 

*Since  the  passing  of  this  Act  of  Parliament,  [*537]  Embezzling 
which  contains  no  provision  for  the  punishment  of  em-  postage  of 
bezzlement  of  monies  received  for  postage,  it  is  usual  letters. 
(z)  to  indict  and  proceed  against  persons  in  the  employ 

(u)  In  an  indicttaent  for  secreting  a  letter,  it  is  not  necessary 
to  state  the  purpose  for  -which  the  letter  was  secreted,  E.  v.  Wynn, 
2  C.  &  K.  859.  In  that  case  a  person  employed  in  the  post-office 
committed  a  mistake  in  the  sorting  of  two  letters  containing  mo- 
ney, and  to  avoid  a  supposed  penalty  attached  to  such  a  mistake 
he  threw  the  letters  unopened  and  the  money  down  a  water-closet. 
Held  by  all  the  judges,  that  there  was  a  larceny  of  the  letters 
and  money;  and  also  a  "secreting"  of  the  letters  within  this 
statute.  And  see  B.  v.  Poynton,  33  L.  J.,  M.  C.  29;  Leigh  &.C. 
247,  where  the  prisoner  put  a  letter  in  his  pocket,  instead  of  de- 
livering it,  at  once  produced  it  unopened,  he  was  nevertheless 
convicted. 

(x)  See  now  20  &  21  Vict.  c.  3,  which  substitutes  penal  servitude. 

\y)  See  B.  v.  Wynn,  2  C.  &  K.  859,  supra,  note  («). 

\z)  R.  v.  Tovmsend,  Carr.  &  M.  178,  ante,  p.  532,  note  (m). 
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Evidence  of 
acting  as 
servant 
sufficient. 


But  prisoner 
must  have 
been  a  ser- 
vant of  the 
post-office. 
Servant  em- 
ployed in 
receiving- 
house  not 
such  a 
servant. 
Aliier,  per- 
son hired  by 
post-mistress 
to  carry 
letters. 
Meaning  of 
' '  person  em- 
ployed by  or 
under  the 
post-office. ' ' 
"Officer  of 
the  post- 
office. 


JB  V.  Reason. 


of  the  post-office  who  commit  that  ofPence  under  the 
provisions  of  the  Acts  relating  to  embezzlement  by  pub- 
lie  servants.  See  now  24  &  25  Vict.  c.  96,  s.  70,  ante, 
p.  532. 

To  convict  a  person  under  the  7  Will.  4  &  1  Vict.  c. 
36,  evidence  of  acting  in  the  employ  of  the  post-office 
would  be  sufficient  evidence  of  such  employment,  with- 
out proof  of  any  formal  appointment  (a),  though,  in  an 
Irish  case,  it  was  held  that  some  proof  of  acting  with 
the  sanction  of  the  post-office  authorities  was  neces- 
sary (&).  Moreover,  the  prisoner  must  have  been  a  ser- 
vant in  the  employ  of  the  post-office  whenhe  committed 
the  ofFence  imputed  to  him  (c).  And  therefore  it  was 
held,  under  the  old  Post-Office  Act,  52  Geo.  3,  c.  143, 
that  a  servant  employed  at  a  receiving- house  to  clean 
boots,  &c.,  and  who  used  to  assist  in  tying  up  and  seal- 
ing the  post-office  bag,  was  not  a  servant  of  the  post- 
office  (d). 

But  a  man  employed  by  the  post-mistress  to  carry 
letters  from  one  place  to  another  at  a  weekly  salary  paid 
to  him  by  the  post-mistress,  but  which  was  repaid  to 
her  by  the  post-office,  was  held  to  be  a  person  employed 
by  the  post-office  within  thajb  Act  (e).  And  now,  by 
the  interpretation  clause  of  7  Will.  4  &  1  Vict.  c.  86,  the 
expression  "  persous  employed  by  or  under  the  post- 
office"  shall  include  every  person  employed  in  any  busi- 
ness of  the  post-office,  according  to  the  interpretation 
given  to  the  expression  "  officer  of  the  post-office,"  and 
that  expression  shall  include  the  postmaster-general  and 
[*538]  every  deputy  postmaster,  agent,  ^officer,  clerk, 
letter-carrier,  guard,  post-boy,  rider  or  any  other  person 
employed  in  any  business  of  the  post-office,  whether 
employed  by  the  postmaster-general,  or  by  any  person 
under  him,  or  on  behalf  of  the  post-office. 

The  prisoner  was  employed  under  the  post-office  as 
letter-carrier  from  C.  to  F.  The  letters  were  delivered 
to  him  in  a  sealed  bag,  which  it  was  his  duty  to  deliver, 
as  he  received  it,  to  the  postmaster  at  F.,  and,  on  such 
delivery,  his  duty  was  completed.  One  day  he  brought 
from  C.  the  sealed  bag  containing  letters,  and  delivered 
it  safely  at  F.  post-office,  to  the  F.  postmaster,  whose 


{a)  B.  V.  Rees,  6  C.  &  P.  606 ;  R.  v.  Barrett,  6  C.  &  P.  124  ;  R. 
Townsend,  Carr.  &  M.  178. 

i)  R.  V.  Trenwyth,  Ir.  Circ.  Eep.  173,  sed  quxre. 
c)  But  he  need  not  have  embezzled  it  whilst  in  the  employ,  R. 
Lovell,  2  Moo.  &  Rob  236. 
'd)  R.  V.  Pearson,  4  C.  &  P.  572. 
e)  R.  V.  Salisbwry,  5  C.  &  P.  155. 
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duty  it  was  to  sort  the  letters  in  time  to  make  up  tbe 
bags  for  the  mail  passing  through  F.  The  prisoner,  at 
the  request  of  F.  postmaster,  assisted  in  sorting,  and 
while  so  doing,  stole  a  letter  containing  11.  It  was  held 
that  he  was  a  person  employed  under  the  post-office 
within  the  meaning  of  7  Will.  4  &  1  Vict.  c.  36,  s.  26  (/). 

By  7  Will.  4  &  1  Vict.  c.  36,  s.  47,  the  term  post  let-  -^j^at  i 
ter  shall  mean  any  letter  or  packet  transmitted  by  the  "post 
post  under  the  authority  of  the  postmaster-general,  and  letter." 
a  letter  shall  be  deemed  a  post  letter  from  the  time  of 
its  being  delivered  to  a  post-office  to  the  time  of  its  being 
delivered  to  the  person  to  whom  it  is  addressed;  and 
the  delivery  to  a  letter-carrier  or  other  person  author- 
ized to  receive  letters  for  the  post  shall  be  a  delivery  to 
the  post-office,  and  a  delivery  at  the  house  or  office  of 
the  person  to  whom  the  letter  is  addressed,  or  to  him, 
or  to  his  servant,  or  agent,  or  other  person  considered 
to  be  authorized  to  receive  the  letter,  according  to  the 
usual  manner  of  delivering  that  person's  letters,  shall 
be  a  delivery  to  the  person  addressed. 

Under  this  Act  it  has  been  held  that  a  post  letter 
means  a  letter  put  in  the  ordinary  way  into  the  post- 
office.  And,  therefore,  where  (g)  a  letter-carrier  was  Trap  letter. 
suspected,  and,  for  *the  purpose  of  trying  his  [*539] 
honesty,  an  assistant  inspector  of  letter-carriers  enclosed  ^-  ^-  Ilath- 
a  marked  sovereign  in  a  letter  addressed  to  Mr.  M.,  then 
sealed  the  letter,  and  marked  it,  as  if  it  had  been  put 
into  the  post  in  the  regular  way  as  a  paid  letter,  but  it 
never  was  posted:  on  the  following  day,  whilst  the  pris- 
oner was  not  attending,  the  letter  was  put  amongst  a 
heap  which  he  had  to  deliver,  and  the  prisoner  was  seen 
to  take  the  letter  into  his  possession,  but  never  delivered 
it,  and  the  marked  sovereign  was  found  in  his  pocket:  it 
was  held  by  all  the  judges,  that  he  could  not  be  con- 
victed of  stealing  a  "post  letter."  And  asmilar  deci-  Fictitious 
sion  was  made,  under  similar  circumstances,  where  such  address. 

(/)  R.  V.  Reason,  23L.J.,M.  C.  11 ;  Jurist  (1853),  1014;  Dears. 
C   C    226. 

(g)  B.  V.  Bathbone.,  Carr.  &  M.  220 ;  2  Moo.  C.  C.  242 ;  ace.  B. 
v.  Shq>herd,  Dears.  C.  C.  606  ;  25  L.  J.,  M.  C.  52.  In  this  case 
the  prisoner  was  a  suspected  suh-sorter  at  the  General  Post  Office. 
A  letter  was  made  up,  cash  enclosed,  and  the  usual  stamp  put  on 
the  letter.  The  usual  course  of  posting  a  letter  at  the  outer  hall 
of  the  General  Post  Office  is  to  place  it  in  the  receiving  box.  In 
this  case,  however,  an  inspector  delivered  the  letter  at  the  win- 
dow in  the  outer  hall  to  another  inspector,  who  handed  it  to  a 
third,  who,  after  locking  it  up  for  the  night,  handed  it  to  a  sorter, 
who  placed  it  among  the  letters  which  it  was  prisoner's  duty  to 
sort.     The  prisoner  was  convicted  of  simple  larceny. 
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B.  V.  Mence. 


B.  V.  Bich 
irstaff. 


R.-v.  Gardner,  a  letter  had  an  entirely  fictitious  address  (h).     In  both 

the  above  cases,  however,  the  prisoners  were  convicted 

B.  V.  Young,  of  larceny.     And,  in  a  subsequent  case,  where  such  a 

letter  was  posted,  although  with  a  fictitious  address,  the 

prisoner  was  convicted  {i). 

A  servant  was  sent  to  the  post  with  a  letter  and  a 
penny  to  prepay  the  postage,  but  finding  the  shop-door 
of  the  receiving  house  shut,  she  put  the  penny  inside 
the  letter,  fastened  it  in  with  a  pin,  and  dropped  it  into 
the  letter  box,  intending  that  the  penny  should  be  ap- 
plied to  the  payment  of  the  postage.  A  messenger,  in 
the  General  Post  Office,  stole  this  letter,  with  the 
money  in  it,  and  Lord  Denman  held,  that  it  came 
within  the  description  of  the  Act  of  Parliament,  viz.,  a 
letter  containing  monpy,  although  the  money  was  not 
put  in  for  the  purpose  of  being  conveyed  in  the 
letter  (k). 

S.,  postmistress  at  G.,  received  a  letter  from  D  ,  with 
11.  for  a  post-office  order,  to  be  obtained  at  L.,  3d.  for 
the  poundage.  Id.  for  the  postage,  and  Id.  for  the  mes- 
senger, who  was  to  get  the  order.  The  letter  when  re- 
ceived by  S.  was  unsealed,  but  addressed;  she  in  due 
course  delivered  it  to  the  prisoner,  who  was  the  post- 
[*540]  office  messenger,  with  *the  money,  and  in- 
structed him  to  obtain  the  order  at  L.,  enclose  it  in 
the  letter  and  post  the  letter  at  L.  He  pocketed  the 
money  and  never  delivered  the  letter  at  L. ;  and  it  was 
held  by  Cresswell,  J.,  that  under  these  circumstances 
the  letter  must  be  considered  as  a  post  letter,  and  the 
prisoner  in  the  employ  of  the  post-office;  and  he  was 
convicted  under  the  statute  (l). 

Bat  in  another  case  (m),  where  a  person  delivered 
two  51.  notes  to  the  wife  of  the  postmaster  at  C.  (where 
money  orders  were  not  granted),  and  asked  her  to  send 
them  by  the  letter-carrier  from  C.  to  W.,  in  order  that 
he  might  get  two  51.  money  orders  at  the  W.  post- 
office:  she  gave  instructions  accordingly  to  the  letter- 
carrier,  and  by  his  desire  put  the  notes  into  his  bag; 
but  he  afterwards  took  them  out,  and  pretended  he  had 
lost  them  (having  had  no  intention  of  stealing  them  at 
the  time  he  received  them) :  it  was  held  by  the  fifteen 
judges  that  this  was  not  larceny,  the  notes  not  being  in 


B.  V.  Glass. 


(A)  B.  V.  Gardner,  1  C.  &  K.  628  ;    but  see  JJ.  v.  Newey,  ib.  630, 
note ;  B.  v.  Young,  3  C.  &  K.  466. 
(i)  B.  V.  Young,  2  C.  &  K.  466. 
h)  R.  v.-  Mence,  Carr.  &  M.  234. 
h)  B.  V.  Bickerstaf,  2  C.  &  K.  761. 
(m)  B.  V.  Glass,  2  C.  &  K.  395. 
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the  possession  of  the  prisoner  in  the  course  of  his  duty 
as  a  post-office  servant. 

A  post-office  being  at  an  inn,  a  person  was  sent  to  jj  ^  Harlcy 
put  a  letter  containing,  promissory  notes  into  the  post. 
He  took  it  to  the  inn  with  money  to  prepay  the  postage: 
he  did  not  put  into  the  letter-bos,  but  laid  the  letter 
with  the  money  upon  it  upon  a  table  in  the  passage  of 
the  inn,  in  which  passage  the  letter-box  was,  and 
pointed  out  the  letter  to  the  prisoner,  who  was  a  female 
servant  in  the  inn,  who  said  "  she  would  give  it  to 
them."  The  prisoner,  who  was  not  authorized  by  the 
innkeeper,  her  master,  to  receive  letters  for  him,  stole 
the  letter  and  its  contents:  and  Patteson,  J.,  held  that 
this  was  not  a  post  letter  within  the  meaning  of  the 
Act;  so  the  prisoner  was  conv^icted  of,  larceny  (n). 

By  the  H  &  12  Vict.  c.  88,  s.  4,  it  is  enacted  that  ii  &  12  Vict, 
every  officer  of  the  post-office  who  shall  grant  or  issue  c.  88. 
any  money-order  with    a  fraudulent   intent  shall,   in  Penalty  on 
England  and   Ireland,    be   guilty   of    felony,    and   in  oncers  of 
Scotland,  *  of   a  high  crime  and  offence,  and  [*541]  fssuino'^''^ 
shall,  at  the  discretion  of  the  court,  either  be  trans-  money  orders 
ported  (o)  beyond  the  seas  for  the  term  of  seven  years,  fraudu- 
or  be  imprisoned  for  any  term  not  exceeding  three  Gently. 
years. 

By  sect.  5,  &e  property  in  anything  stolen  from  the 
post-office  may  be  laid,  in  indictments,  &c.,  as  in  "her 
Majesty's  Postmaster-General,"-  without  any  further  or 
other  description  whatsoever. 

Clerks  of  Couets  utteeinq  False  Copies  oe  Ceetifi- 

CATES    OF    RecOEDS. 

By  24  &  25  Vict,  c,  98,  which  consolidated  the  law  24  &  25  Vict. 
relating  to  forgery,  it  is  enacted,  sect.  28,  that —  c.  98,  s.  28. 

"  Whosoever  being  the  clerk  of  any  court  or  other  Forging 
officer  having  the  custody  of  the  records  of  any  court,  copies  or 
or  being  the  deputy  of  any  such  clerk  or  officer,  shall  certificates  of 
utter  any  false  copy  or  certificate  of  any  record,  knowing  process' of 
the  same  to  be  false,   and  whosoever   other  than  such  courts  not  of 
clerk,  officer  or  deputy  shall  sign  or  certify  any  copy  or  records,  and 
certificate  of  any  record  as  such  clerk,  officer,  or  deputy,  ^sing  forged 
and  whosoever  shall  forge  or  fraudulently  alter  or  offer,  ^™ 
utter,  dispose  of  or  put  off,  knowing  the    same  to  be 
forged  or  fraudulently  altered,  any  copy  or  certificate 
of  any  record,  or  shall  offer,  utter,  dispose  of  or  put  off 

(m)  B.  v.  Harley,  1  C.  &  K.  89. 

{6)  See  now  20  &  21  Vict.  c.  3,  substituting  penal  servitude. 
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any  copy  or  certificate  of  any  record,  having  thereon 
any  false  or  forged  name,  handwriting  or  signature, 
knowing  the  same  to  be  false  or  forged,  and  whosoever 
shall  forge  the  seal  of  any  court  of  record  or  shall 
forge  or  fraudulently  alter  any  process  of  any  court 
other  than  such  courts  as  in  the  last  preceding  section 
mentioned,  or  shall  serve  or  enforce  any  forged  process 
of  any  court  whatsoever,  knowing  the  same  to  be 
forged,  or  shall  deliver  or  cause  to  be  delivered  to  any 
person  any  paper  falsely  purporting  to  be  any  such 
process  or  a  copy  thereof,  or  to  be  any  judgment,  de- 
cree or  order  of  any  court  of  law  or  equity,  or  a  copy 
thereof,  knowing  the  same  to  be  false,  or  shall  act  or 
profess  to  act  under  any  such  false  process,  knowing 
the  same  to  be  false,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  seven  years,  and  not  less  than  [five  years, 
27  &  28  Vict.  c.  47],  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement." 
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Jurisdiction  of  Justices  generally. 


The  jurisdiction  of  justices  in  disputes  between  mas- 
ters and  servants  formerly  depended  on  the  Master  and 
Servant  Act,  1867,  and  the  statutes  20  Geo.  2,  c.  19,  6 
Geo.  3,  c.  25,  and  4  Geo.  4,  e.  34  Those  statutes,  how- 
ever, which  were  treated  of  at  length  in  the  previous 
edition  of  this  work,  were  all  repealed  in  1875,  and  the 
law  upon  the  subject  placed  upon  a  more  satisfactory- 
footing  by  the  Conspiracy  an&  Protection  of  Property 
Act,  1875  (a),  and  the  Employers  and  Workmen  Act, 
1875  (6).  As  those  Acts  and  the  rules  under  the  lat- 
ter are  printed  at  length  in  the  Appendix  it  is  thought 
sufficient  in  this  place  to  refer  generally  to  them. 

A  person  convicted  under  these  Acts  who  has  reason  Edbeas 
to  think  he  is  wrongly  convicted,  may  apply  for  a  habeas  corpus; 
corpus  ad  subjiciendum  ;  or,  to  save  the  expense  of  his  or  rule  to 
being  brought  up  on  habeas  corpus,  a  rule  may  be  ob-  ®^°^  cause 
tained  on  his  behalf  from  either  of  the  courts  at  West-  ^ouiXnot 
minster,  |  calling   on  the  justices,  the  prosecutor,   and  issue, 
the  keeper  of  the  gaol  in  which  he  is  confined,  to  show 
cause  why  a  habeas  corpus  should  not  be  issued,   or 
why  he  should  not  be  discharged  out  of  custody  with- 
out being  brought  up.     Notice  of   this   *ru]e  [*543] 
must  be  given  to  all  the  parties.     But  if  no  cause  be 
shown,  a  habeas  corpus  must  still  be  issued  before  the 
prisoner  can  be  discharged  (c). 

{a)  38  &  39  Vict.  c.  86. 

[b]  38  &  39  Yict.  c.  90. 

(c)  In  Ex  parte  Gross,  2  H.  &  N.  354,  Pollock,  C.  B.,  in  grant- 
ing a  rule  of  this  sort  in  the  Court  of  Exchequer,  referred  to  Ex 
parte  Martins,  9 Dowl.  194,  in  which  Patteson,  J.,  "was  informed 
by  one  of  the  Masters  of  the  Crown  Office,  that  it  was  never  the 
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habeas  corpus,  forth  a  bad  conviction  and  warrant  of  a  justice  under 
shomngboth  4  (jgo_  4^  c.  34,  and  also  proceeded  to  set  forth  a  good 
-warrants^*"'  conviction  and  warrant  under  that  statute  (which  was 
sufficient.  delivered  a  week  after,  though  dated  the  same  day  as 
ij.  Y.  the  first),  it  was  held  that  the  prisoner  was  not  entitled 

Sichards.        to  be  discharged  (d). 

Second  good  ^^^  where  a  writ  of  habeas  corpus,  was  obtained 
warrant.  upon  an  affidavit  setting  out  a  bad  warrant,  a  second 
good  warrant  was  allowed  to  be  substituted  for  it  on 
the  return  to  the  writ  (e). 
Affidavits  on  Upon  a  return  to  a  habeas  corpus,  it  is  open  to  the 
return.  prisoner  to  show  by  affidavit  that  there  was  no  evidence  ' 

from  which  the  justice  might  reasonably  draw  an  infer- 
ence that  the  relation  of  master  and  servant  existed 
between  the  prisoner  and  his  employer,  as  that  would 
show  that  the  justice  had  no  jurisdiction.  But  if  the 
affidavits  show  evidence  both  ways,  the  prisoner  will  be 
remanded  (/).  And  affidavits  will  not  be  permitted  to 
show  that  the  offence  was  committed  beyond  the  juris- 
diction of  the  justice.  That  is  a  question  of  fact  which 
must  be  tried  by  him  at  his  peril  (g^).  Where  a 
warrant  is  good  on  the  face  of  ib,  it  is  doubtful 
whether  affidavits  are  admissible  raising  objections  not 
[*544]  *appearing  on  the  warrant,  as,  for  instance, 
disclosing  a  former  conviction  for  the  same  offence  Qi). 

Akbiteation  of  Disputes  between  Mastees  and 
Workmen. 

The  stat.  5  Geo.  4,  c.  96,  which  consolidated,  and 
5Geo.4,c.96.  ^it]j  ^^  Arbitration  (Masters  and  Workmen)  Act,  1872 

practice  in  the  Queen's  Bench  to  waive  the  necessity  of  a  partiy 
appearing  before  the  court  on  a  habeas  corpus,  VKhere  the  validity 
of  the  commitment  is  to  be  discussed,  and,  though  he  regretted 
that  the  defendant  should  be  put  to  the  expense  of  a  habeas 
corpus,  said  he  could  not  alter  the  practice  in  that  particular." 
"However,"  said  Pollock,  C.  B. ,  "we  have  adopted  a  different 
practice."  The  case  of  Ex paHe  Jacklin,  2  D.  &  L.  103,  in  which 
Coleridge,  J.,  granted  such  a  rule,  and  the  note  of  the  reporter 
to  that  case,  "that  the  same  course  had  been  adopted  in  several 
late  cases,"  were  not  called  to  the  attention  of  the  Chief  Baron. 
The  practice  now  seems  to  be  similar  in  all  the  courts.  In  Ex 
parte  Geswood,  2  E.  &  B.  952,  the  validity  of  the  commitment 
was  discussed,  and  the  prisoner  ordered  to  be  discharged  without 
being  brought  personally  into  court. 

(d)  R.  V.  Richards,  5  Q.  B.  926. 

(e)  Ex  parte  Smith,  27  L.  J.,  M.  C.  186. 
{f)Se  Bailey,  3  E.  &  B.  607. 

Ig)  Ex  parte  Smith,  27  L.  J.,  M.  C.  186. 
(A)  Ex  parte  Baker,  27  L.  J.,  M.  C.  155  ;  2H.  &  N.  219. 
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(i),  now  regulates  the  law  relative  to  the  arbitration  of 
dieputes  between  masters  and  workmen,  also  gives  to 
justices  (k)  certain  powers  in  such  cases ;  and  it  is, 
therefore,  conceived,  that  the  provisions  of  that  statute 
may  most  appropriately  be  brought  before  the  reader  in 
this  place  (Z).  But  it  must  be  observed,  in  the  first 
place,  that  the  Councils  of  Conciliation  Act,  1867  (m), 
does  not  repeal  the  5  Geo.  4,  c.  96. 

The  first  section  was  repealed  by  36  &  37  Vict.  c.  91. 
The  act  then  proceeds  (sect.  2)  to  enumerate  the  causes 
of  dispute  which  may  be  referred  to  arbitration  in  the 
following  terms  : — 

2.  That  the  following  subjects  of  dispute  arising  be-  Causes  of 
tween  master  and  workmmen,  or  between  workmen  and  dispute  that 
those  employed  by  them,  in  auy  trade  or  manufacture,  ^^^  ^^ 
in  any  part  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  may  (n)  be  settled  and  adjusted  in  man- 
ner hereafter  mentioned  ;  that  is  to  say,  disagreements 
respecting  the  price  to  be  paid  for  work  done,  or  in 
course  of  being  done,  whether  such  disputes  shall  hap- 
pen or  arise  between  them  respecting  the  payment  of 
wages  as  agreed  upon,  or  the  hours  of  work  as  agreed 
upon,  or  any  injury  or  damage  done  or  alleged  to  have 
been  done  to  the  work,  or  respecting  any  delay  or  sup- 
posed delay  in  finishing  the  work,  or  the  not  finishing 
the  work  in  a  good  and  workmanlike  manner,  or  accord- 
ing to  any  contract,  or  to  bad  materials  ;  *cases  [*545] 
where  the  workmen  are  to  be  employed  to  work  any  new 
pattern  which  shall  require  them  to  purchase  any  new 
implements  of  manufacture,  or  to  make  any  alteration 
upon  the  old  implements,  for  the  working  thereof,  and 
the  masters  and  workmen  cannot  agree  upon  the  com- 
pensation to  be  made  to  such  workmen  for  or  in  respect 
thereof  ;    disputes  respecting  the  length,  breadth  or 

(i)  Post,  p.  5ri3. 

(ifc)  By  7  Will.  4  &  1  Vict.  c.  67,  s.  3,  it  is  enacted,  that  wherever 
the  expression  "justice  of  the  peace"  occurs  in  5  Geo.  4,  c.  96, 
it  shall  be  construed  to  mean  "  magistrate." 

(Z)  By  19  &  20  Vict.  c.  46,  it  is  enacted,  that  nothing  contained 
in  5  &  6  Will.  4,  c.  70  (an  Act  for  abolishing  in  Scotland  impris- 
onment for  civil  debts  of  small  amount)  shall  apply  to  imprison- 
ment undey  5  Geo.  4,  c.  96. 

(m)  30  &  31  Vict.  c.  105.     See  this  Act,  post,  p.  556. 

(»)  Upon  the  question  as  to  how  far  this  is  compulsory  and 
ousts  the  jurisdiction  of  the  superior  court  when  an  arbitration  is 
demanded  under  sect.  3,  the  following  cases  may  be  consulted 
with  advantage,  though  they  did  not  arise  under  this  act :  Oris/p 
V.  Bunbwry.  8  Bing.  394  ;  Ex  parte  Payne,  5  D.  &  L.  679 ;  Morri- 
son V.  Glover,  4  Exc.  430 ;  Doe  v.  Glover,  15  Q.  B.  103 ;  and  WDou- 
gal  V.  Paterson,  6  Exc.  337,  note ;  2  L.  M.  &  P.  681. 
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5Geo.  4,c.96.  quality  of  pieces  of  goods,  or  in  the  case  of  cotton  man- 
ufacture, the  yarn  thereof,  or  the  quantity  and  quality 
of  the  wool  thereof  ;  disputes  respecting  the  wages  or 
compensation   to   be   paid    for   pieces   of    goods   that 
are  made  of  any  great  or  extraordinary  length  ;  dis- 
putes in  the  cotton  manufacture  respecting  the  man- 
ufactui-e  of  cravats,  shawls,  policat,  romal  and  other 
handkerchiefs,  and  the  number  to  be  contained  in  one 
piece  of  such  handkerchiefs  ;  disputes  arising  out  of, 
for  or  touching  the  particular  trade  or  manufacture  or 
contracts  relative  thereto,  which  cannot  be  otherwise 
mutually  adjusted  and  settled  ;  disputes  between  mas- 
ters  and    persons  engaged  in  sizing  or  ornamenting 
Justices  not    goods  ;  but  nothing  in  this  act  contained  shall  autho- 
to  establish  a  rize  any  justice  or  justices  acting  as  hereinafter  men- 
rate  of  wages  tioned,  to  establish  a  rate  of  wages,  or  price  of  labour, 
consent  '^^  workmanship  at  which  the  workmen  shall  in  future 

Limitation  of  ^^  P^^^'  unless  with  the  mutual  consent  of  both  master 
time  within  and  workmen  ;  provided  always,  that  all  complaints  by 
which  work-  any  workmen  as  to  bad  materials  shall  be  made  within 
men  to  lodge  i}^j.qq  weeks  of  his  receiving  the  same,  and  all  com- 
plaints plaints  arising  from  any  other  cause  shall  be  made 
within  six  (o)  days  after  such  cause  of  complaint  shall 
arise. 

3.  That  whenever  such  subjects  of  dispute  shall 
of^refereS^"  arise  as  aforesaid,  it  shall  be  lawful  for  the  master  and 
workman,  or  either  of  them,  to  demand  and  have  an 
arbitration  or  reference  thereof,  in  manner  following, 
that  is  to  say,  where  the  party  complaining  and  the 
party  complained  of  shall  come  before  or  agree  by  any 
writing  under  their  hands  to  abide  by  the  determina- 
tion of  any  justice  of  the  peace  or  magistrate  of  any 
county,  riding,  division,  stewartry,  barony,  city,  burgh, 
town  or  place  within  which  the  parties  reside  (p),  it 
shall  and  may  be  lawful  for  such  justice  of  the  peace 
or  magistrate  to  hear  and  finally  detei'mine  in  a  sum- 
mary manner  the  matter  in  dispute  between  such  par- 
ties ;  but  if  such  parties  shall  not  come  before  or  so 
agree  to  abide  by  the  determination  of  such  justice  of 
the  peace  or  magistrate,  then  it  shall  be  lawful  for  any 
such  justice  or  magistrate,  and  such  justice  of  Ihe  peace 
or  magistrate  is  hereby  required,  on  complaint  made 
before  him  and  proof  by  the  examination  of  the  party 
making  such  complaint,  that  application  has  been  made 

(o)  Extended  to  fourteen  days  by  7  Will.  4  &  1  Vict.  c.  67. 

(p)  By  7  "Will.  4  &  1  Vict.  c.  67,  s.  2  this  power  may  be  exer- 
cised by  the  justices  or  magistrates  of  the  district  where  the  party 
complained  against  resides. 
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to  the  person  or  persons  against  whom  such  cause  of  5Geo.4,c.  96. 
complaint  has  arisen,  or  his,  her  or  their  agent  or  agents, 
if  such  dispute  has  ai-isen  with  such  agent  or  agents,  to 
settle  such  dispute,  and  that  the  same  has  not  been  set- 
tled upon  such  complaint  being  made,  or,  where  the 
dispute  relates  to  a  bad  warp,  that  such  cause  of  com- 
plaint has  not  been  done  away  with  *within  [*54G] 
forty-eight  hours  after  such  application,  to  summon  be- 
fore him  such  person  or  persons,  or  agent  or  agents,  on 
some  day  not  exceeding  three  days,  exclusive  of  Sunday, 
after  the  making  such  complaint,  giving  notice  to  the 
person  making  such  complaint  of  the  time  and  place 
appointed  in  such  summons  for  the  attendance  of  such 
person  or  persons,  agent  or  agents  as  aforesaid ;  and  if 
at  such  time  and  place  the  person  or  persons  so  sum- 
moned shall  not  appear  by  himself,  herself  or  them- 
selves, or  send  some  pereon  on  his,  her  or  their  behalf 
to  settle  such  dispute,  or  appearing  shall  not  do  away 
such  cause  of  complaint,  then  and  in  such  case  it  shall 
be  lawful  for  such  justice,  and  he  is  hereby  required, 
at  the  request  of  either  of  such  parties,  to  nominate 
arbitrators  or  referees  for  settling  the  matters  in  dis- 
pute, and  such  justice  shall  then  and  there  at  such 
meeting  propose  not  less  than  four  nor  more  than  six 
persons,  one-half  of  whom  shall  be  master  manufactu- 
i-ers  or  agents  or  foremen  of  some  master  manuf actm-er, 
and  the  other  half  of  whom  shall  be  workmen  in  such 
manufacture,  such  respective  persons  residing  in  or 
near  to  the  place  where  such  disputes  shall  have  arisen; 
out  of  which  master  manufacturers,  agents  or  foremen 
the  master  engaged  in  such  dispute  or  his  agent  shall 
choose  one,  and  out  of  which  workmen  so  proposed  the 
workman  or  his  agent  shall  choose  another,  who  shall 
have  full  power  to  hear  and  finally  determine  such  dis- 
pute. 

4  That  in  case  any  or  either  of  the  persons  so  pro-  Regulations 
posed  by  any  such  justice  shall  refuse  or  delay  to  ac-  for  appoint- 
cept  such  ai-biti-atioL,  or  accepting  shall  not  act  therein  ™j;"*  °f  °*^^^' 
within  two  days  after  such  nomination,  the  justice  shall  '^'^j^^^lp  ^]j(,gg 
proceed  to  name  another  or  other  persons  of  the  de-  appointed 
scriptions  aforesaid  in  the  room  of  the  person  so  refus-  refuse  or 
ing  as  aforesaid  to  be  ai-biti-ator  or  arbiti-ators  in  the  delay  to 
place  of  any  such  arbiti-ator  or  arbitrators  so  refusing  or  ^efeSncef  or 
delaying  to  accept  or  who  shall  not  act;  and  in  every  accepting  do 
ca^e  of  a  second  nomination  the  arbitrators  shall  meet  not  act 
within  twenty- four  hours  after  the  application  for  the  therem. 
same,  and  at  the  same  place  at  which  the  meeting  of  the 
referees  first  named  was  appointed,  or  at  some  other  con- 
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venient  place  as  the  justice  may  appoint ;  and  the  expense 
of  every  such  application  for  the  appointment  of  a  second 
referee  shall  be  borne  and  defrayed  by  the  party  through 
whose  default  or  the  default  of  whose  referee  such  ap- 
plication is  rendered  necessary,  and  the  justice  making 
such  second  appointment  shall  certify  the  same  in  the 
form  for  that  purpose  set  forth  in  the  act  (g)  or  in  some 
other  form  to  the  like  effect;  and  in  every  case  where  a 
second  arbitrator  shall  be  appointed  as  aforesaid,  and 
such  second  arbitrator  shall  not  attend  at  the  same  time 
and  place  appointed  for  settling  the  matters  in  dispute,  it 
shall  be  lawful  for  the  other  arbitrator  at  such  time  and 
place  to  proceed  by  himself  to  the  hearing  and  deter- 
mining of  the  same  miatters  in  dispute;  and  in  such 
case  the  award  of  such  sole  arbitrator  shall  be  final  and 
conclusive  as  to  all  matters  in  dispute  submitted  to  such 
arbitrator,  without  being  subject  to  review,  appeal,  or 
suspension. 

5.  That  the  arbitrators  or  referees  being  so  nominat- 
ed as  aforesaid,  the  said  justice  shall  thereupon  appoint 
[*547]  a  place  of  meeting  according  to  the  *directions 
of  this  act,  and  also  a  day  for  the  meeting;  notice  of 
which  nomination  and  of  the  day  of  meeting  shall 
thereupon  be  given  by  such  justice  to  the  persons  bo 
nominated  arbitrators  or  referees,  and  to  any  party  to 
any  such  dispute  who  may  not  have  attended  the  meet- 
ing before  such  justice  as  aforesaid;  which  appoint- 
ment shall  be  by  such  justice  certified  in  the  form  there 
given  (r),  or  in  some  other  form  to  the  like  effect;  and 
the  person  so  appointed  as  aforesaid  shall  hear  and 
examine  the  parties  and  their  witnesses  and  determine 
such  dispute  within  two  days  after  such  nomination, 
exclusive  of  Sundays;  and  the  deteriaination  of  such 
arbitrators  shall  be  final  and  conclusive. 

6.  That  in  all  cases  where  complaints  are  made  res- 
pecting bad  warps  or  utensils  by  workmen,  the  place 
of  meeting  of  the  referees  shall  be  at  or  as  near  as  may 
be  to  the  place  where  the  work  shall  be  carrying  on  ; 
and  in  all  other  cases  at  or  as  near  as  may  be  to  the 
place  or  places  where  the  work  has  been  given  out. 

7.  Provided,  that  if  any  person  so  complaining  as 
aforesaid  shall  not  attend  or  send  some  person  on.  his  or 
her  behalf  at  the  time  and  place  appointed  by  such 
justice  of  the  peace  for  the  purpose  of  naming  such 
persons  as  aforesaid,  such  person  shall  not  in  such  case 


g)  See  the  form  in  the  appendix. 
r)  See  this  form  in  the  Appendix. 
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be  entitled  to  the  benefit  of  this  act;  and  if  any  person  5Geo.4,c. 96. 
against  whom  any  such  complaint  shall  have  been  made 
as  aforesaid  shall  not  attend  or  send  some  person  on  his 
or  her  behalf,  the  justice  of  the  peace  shall  thereupon 
nominate  a  person  for  him  out  of  such  persons  so  pro- 
posed as  aforesaid. 

8.  That  the  said  arbitrators  and  referees  shall  met  ]y[ode  of 

at  the  time  and  place  fixed  by  the  justice  of  the  peace  investigation 
by  whom  such  referees  were  appointed,  and  shall  by  of  complaint 
inspection  of  the  work  in  regard  to  which  the  dispute  ^y'^^^^™**"'- 
may  have  arisen,  by  hearing  and  examining  the  parties, 
or  any  other  persons  on  their  behalf,  or  that  attend  to 
give  evidence  respecting  the  matters  in  dispute,  upon 
oath  (which  the  said  arbitrators  and  referees  are  hereby 
empowered  to  administer)   or  otherwise,  or  by  other- 
wise ascertaining  the  true  state  of  the  case  in  such  man- 
ner as  to  such  arbitrators  and  referees  shall  appear  nec- 
essary, proceed  to  determine  the  matter  or  matters  in 
dispute  referred  to  them ;  and  the  award  to  be  made  by 
such  arbitrators  and  referees  shall  be  final  and  conclu- 
sive between  the  parties  without  being  subject  to  review 
or  challenge  by  any  court  or  authority  whatsoever. 

9.  That  it  shall  be  lawful  for  any  arbitrator  or  arbi-  j^^^^  ^nd 
trators,  referee  or  referees,  and  he  or  they  are  hereby  commitment 
aathorized  and  required  at  the  request  in  writing  of  of  refractory 
any  of  the  parties,  to  issue  his  or  their  summons  to  any  witnesses. 
witness  or  witnesses  to  appear  and  give  evidence  before 

such  arbitrator  or  arbitrators,  referee  or  referees,  at 
the  time  and  place  appointed  for  hearing  and  deter- 
mining any  such  dispute,  and  which  time  and  place 
shall  be  specified  in  such  summons;  and  if  any  person 
so  summoned  to  appear  as  a  witness  as  aforesaid,  shall 
not  appear  before  such  arbitrator  or  arbitrators,  referee 
or  referees,  at  the  time  and  place  specified  in  such  sum- 
mons, or  offer  some  reasonable  excuse  for  the  default, 
or  appearing  *according  to  such  summons  shall  [*548] 
not  submit  to  be  examined  as  a  witness  and  give  his 
evidence  before  such  arbitrator  or  arbitrators,  referee 
or  referees,  touching  the  matter  of  such  dispute,  then 
and  in  every  such  case  it  shall  be  lawful  for  any  one  or 
more  of  his  majesty's  justices  of  the  peace  acting  in  and 
for  the  county,  stewartry,  riding,  diyision,  barony,  city, 
burgh,  town  or  place  where  such  dispute  shall  have 
arisen,  and  they  are  hereby  authorized  (proof  on  oath 
in  the  case  of  any  person  not  appearing  according  to 
such  summons  having  been  first  made  before  such 
justice  or  justices  of  the  due  service  of  such  summons 
on  every  such  person  by  delivering  the  same  to  him,  or 
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by  leaving  the  same  tweaty-four  hours  before  the  time 
appointed  for  such  person  to  appear  before  such  arbi- 
trator or  arbitrators,  referee  or  referees,  at  the  usual 
place  of  abode  of  such  person)  by  warrant  under  the 
hands  of  any  such  justice  or  justices  to  commit  any 
such  person  bo  making  default  in  appearing,  or  appear- 
ing and  refusing  to  give  evidence,  to  some  prison  with- 
in the  jurisdiction  of  any  such  justice  or  justices,  there 
to  remain  without  bail  or  mainprize  for  any  time  not 
exceeding  two  calendar  months,  nor  less  than  seven 
days,  or  until  such  person  shall  submit  himself  to  be 
examined,  and  give  his  evidence  before  such  arbitrator 
or  arbitrators,  referee  or  referees  as  aforesaid:  provided 
always,  that  in  case  such  dispute  shall  be  heard  and 
determined  before  such  offender  shall  submit  to  be  ex- 
amined and  give  evidence  as  aforesaid,  then  and  in 
every  such  case  he,  she  or  they  shall  be  imprisoned  the 
full  term  of  such  commitment. 

10.  That  in  case  such  arbitrators  and  referees  so  ap- 
pointed cannot  agree  upon  and  decide  such  matter  or 
matters  in  dispute  so  referred  as  aforesaid,  or  shall  not 
make  and  sign  their  award  within  three  days  after  the 
date  of  the  order  of  such  justice  certifying  their  ap- 
pointment, then  the  said  arbitrators  and  referees  shall 
without  delay  go  before  the  justice  by  whom  they  were 
appointed,  and  in  case  of  his  absence  or  indisposition, 
before  any  other  of  his  majesty's  justices  of  the  peace 
acting  in  and  for  the  county,  stewartry,  riding,  division, 
barony,  city,  burgh,  town,  liberty  or  place,  and  residing 
nearest  to  the  place  where  the  meeting  to  settle  such 
dispute  shall  have  taken  place,  and  shall  state  to  such 
justice  or  justices  who  may  be  present  the  points  in  dif- 
ference between  them  the  said  arbitrators  and  referees, 
which  points  in  difference  the  said  justice  or  justices 
shall  and  is  and  are  hereby  authorized  and  required  to 
hear  and  determine  upon  the  statement  of  the  arbitra- 
tors and  referees;  and  the  said  justice  or  justices  is 
and  are  hereby  directed  and  required  to  settle  and  de- 
termine the  matter  in  dispute  with  all  possible  dispatch, 
and,  in  all  cases,  within  the  space  of  two  days  after  the 
expiration  of  the  time  hereby  allowed  to  the  arbitrators 
and  referees,  to  make  and  sign  their  award;  and  the 
determination  of  such  justice  or  justices  shall  be  final 
and  conclusive  between  the  parties  so  differing  as  afore- 
said, without  being  subject  to  review  or  challenge  by 
any  coiu-t  whatsoever. 

11.  That  if  either  arbitrator  or  referee  shall  neglect 
or  refuse  to  go  before  such  justice  of  the  peace  in  the 
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manner  herein  directed,  it  shall  any  may  be  lawful  for  5Geo.4  c.96. 
such  justice,  after  summoning  the  arbitrators  to  attend  Proceeding 
him,  to  determine  the  matter  or  matters  in  dispute  upon  where  one 
the  *statement  and  representation  of  either  of  the  [*549]  referee  re- 
arbitrators  -who  shall  come  before  him.  before*"  ^ 

12.  Provided  always,  that  no  justice  of  the  jaeace,  be-  justke. 

ing  also  a  master-manufactm-er  or  agent,  shall  act  as  Master  not  to 
such  justice  under  this  act.  net  as  justice. 

13.  Provided  always,  that  as  well  in  all  such  cases  of  n:„„„+„„,„„„ 
dispute  as  aforesaid  as  an  all  other  cases,  if  the  parties  be  adjusted 
mutually  agree  that  the  matter  in  dispute  shall  be  ar-  by  any  other 
bitiated  and  determined  in  a  different  mode  to  the  one  niode  of 
hereby  prescribed,  such  agreement  shall  be  valid,  and  upoi/which 
the  award  and  determination  thereon  final  and  conclu-  tlie  parties 
sive  between  the  parties;  and  the  same  proceedings  of  ™ay  agree. 
distress,  sale  and  imprisonment  as  hereafter  mentioned 

shall  be  had  towards  enforcing  such  award  (by  applica- 
tion to  any  justice  of  the  peace  of  the  county,  stew- 
ai'try,  riding,  division,  barony,  city,  town,  burgh  or  place 
within  which  the  parties  shall  reside)  as  are  by  this  act 
prescribed  for  enforcing  awards  made  under  and  by 
virtue  of  its  provisions. 

14.  Provided  always,  that  where  any  work  shall  have  Partners, 
been  delivered  to  any  workman  by  the  agent  or  servant  agents  and 
of  any  master  or  masters  to  be,  when  finished,  deliv-  servants  to  be 
ered  to  such  agent  or  servant;  and  also  where  two  or  princinals. 
more  persons  shall  carry  on  the  business  of  such  man- 
ufacture as  partners;  in  every  such  case  respectively 

the  like  proceedings  shall  and  may  be  had  and  made 
against  such  agent,  servant  or  partner,  and  shall  be  as 
effectual  as  if  the  same  had  been  had  and  made  against 
the  principal  or  all  the  partners ;  and  all  the  said  per- 
sons respectively  shall  obey  the  award  made  thereupon, 
and  all  such  order  or  orders  as  shall  be  made  by  the 
said  justice  or  justices  in  or  respecting  the  matters  in 
dispute,  and  shall  be  subject  to  the  same  proceedings 
and  consequences  for  refusing  or  delaying  to  abide  by 
or  perform  the  same  as  if  the  proceedings  had  been  had 
against  the  principal  or  against  all  the  partners. 

By  sect.  15  it  is  enacted,  that  it  shall  be  lawful  in  all  Master  not 
cases  for  any  master  or  workman  by  writing  under  his  ^^®^^®g*  ^^^ 
hand  to  authorize  any  person  to  act  for  him  in  submit-  another 
ting  to  arbitration,  and  attending  arbitrators  or  justices,  person. 
touching  the  matter  of  any  arbitration. 

16.  Provided  also,  that  in  all  cases  where  any  pro- 
ceedings may  be  had  against  a  master  or  masters  under 
this  act,  or  where  such  proceedings  shall  have  been  com- 
menced, and  the  master  or  masters  shall  become  or  be 
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5aeo.4,c.96. 
Provision  for 
the  case  of 
the  master 
becoming 
bankrupt 
after  pro- 
ceedings 
commenced. 


In  -whose 
name  pro- 
fceedings 
shall  be, 
where  the 
complainant 
is  a  married 
woman,  or 
an  infant. 


Tickets  of 
particulars 
to  be  given 
out  with 
work. 


bankrupt,  or  any  assignment  of  his  or  their,  estate  or 
effects  shall  have  been  made  under  the  said  bankruptcy, 
or  otherwise  by  deed  or  in  law,  the  factor  or  trustee 
upon,  or  the  assignee  or  assignees  of,  such  estate  or 
effects  shall  be  liable  to  the  proceedings  authorized  by 
this  act  against  the  master  or  masters,  as  fully  as  the 
master  or  masters  was  or  were  before  the  bankruptcy  or 
assignment;  and  such  proceedings  may  be  commenced 
or  carried  on  against  such  factor,  trustee,  assignee  or 
assignees,  who  shall  fulfil  and  abide  by  the  award  made 
thereupon,  and  all  such  order  or  orders  as  shall  be 
made  by  the  said  justice  or  justices  in  or  respecting  the 
matters  in  dispute,  and  shall  be  subject  to  the  same 
proceedings  and  consequences  for  wilfully  refusing  or 
delaying  to  abide  by  or  perform  the  same,  as  if  the  pro- 
ceedings had  been  had  against  the  master  or  masters 
before  his  or  their  bankruptcy  or  the  assignment  of  his 
[*550]  *or  their  estate  or  effects:  provided  that  all 
sums  of  money  to  be  paid  in  pursuance  of  such  award 
or  orders  shall  be  recoverable  only  out  of  the  estate  or 
effects  of  such  master  or  masters,  and  not  out  of  the 
proper  money  of  such  factor,  trustee,  assignee  or  as- 
signees. 

17.  That  where  any  married  woman  or  infant  under 
the  age  of  twenty-one  years  shall  have  cause  of  com- 
plaint in  any  of  -the  cases  provided  for  by  this  act 
against  any  master  or  masters,  his  or  their  agent  or 
servant,  or  factor  or  trustee,  or  assignee  or  assignees, 
as  aforesaid,  such  complaint  may  be  lodged,  and  all 
further  proceedings  thereupon  had,  by  and  in  the 
name  of  the  husband  of  such  married  woman,  and  of 
the  father,  or  if  dead,  of  the  mother,  or,  if  on  the  death 
of  both  parents,  of  any  of  the  kindred  of  any  such  in- 
fant, or  of  the  surety  or  sureties  in  any  indenture  of  ap- 
prenticeship of  any  such  infant,  being  an  apprentice, 
or  of  any  person  nominated  by  such  infant,  if  he  or  she 
shall  not  have  parent,  kindred  or  surety;  and  all  such 
proceedings  shall  be  as  effectual,  valid  and  binding,  as  if 
such  married  woman  was  sole,  and  such  infants  were 
of  full  age,  and  pursued  by  themselves  the  remedies 
provided  by  this  act. 

18.  That  with  every  piece  of  work  given  out  by  the 
manufacturer  to  a  workman  to  be  done,  there  shall  (if 
both  parties  are  agreed)  be  delivered  a  note  or  ticket  in 
such  form  as  the  said  parties  shall  mutually  agree  upon, 
and  which  said  note  or  ticket,  in  the  event  of  dispute 
between  the  manufacturer  and  workman,  shall  be  evi- 
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dence  of  all  mattera  and  things  mentioned  therein,  or  5  Geo.4  c.  96. 
respecting  the  same  (s). 

19.  That  a  duplicate  of  ^  every  such  note  or  ticket  j^j^^^^gg^jf 
shall  be  made  and  kept  by  the  master  or  agent  deliver-  such  tickets. 
ing  the  same,  which  duplicate  shall  be  evidence  of  all 

the  matter  and  things  therein  contained,  in  case  the 
workman  shall  not  produce  to  the  arbitrators  or  the  said 
justice,  as  the  case  may  be,  the  said  note  or  ticket  so 
delivered  to  him  with  the  said  work. 

20.  That  it  shall  not  be  allowable  to  any  manufac-  manufac- 
turer who  shall  have  received  into  his  possession  any  turers  receiv- 
article,   without    objection    made  within   twenty-four  ing  articles 
hours,  by  himself,  or  his  clerk  or  foreman,  afterwards  ^°\^  com- 
to  make  any  complaint  on  account  of  work  so  received,  ^^rds^  ^^' 

21.  Provided  always,  that  if  the  parties,  by  and  be- 
tween whom  the  said  reference  shall  take  place  as  afore-  ^^*®^.®^°.°  ^^ 
said,  shall  think  it  expedient  or  be  desirous  to  extend  fo^maSuK 
the  time  hereby  limited  for  the  making  ,the  award  or  award. 
umpirage,  it  shall  and  may  be  lawful  for  them  to  ex- 
tend the  same  accordingly,  by  indorsement,  according 

to  the  form  in  the  schedule  annexed  to  the  act,  on  the 
back  of  the  order  of  the  justice  of  the  peace  certifying 
the  appointment  of  the  referees,  to  be  signed  by  both 
of  I  them,  in  the  presence  of  one  or  more  credible  wit- 
ness or  witnesses. 

22.  That  the  award  or  umpirage  to  be  made  upon  Form  of 
any  reference  demanded  under  this  act  shall  and  may  award. 
be  drawn  up  and  written  at  the  *foot  or  upon  [*551] 

the  back  of  the  said  order  certifying  the  appointment 
of  the  referees,  according  to  the  form  in  the  schedule 
to  this  act  annexed(^). 

23.  That  upon  fulfilment  of  the  award  or  umpirage,  Qn  award 
the  same  shall  be  acknowledged  by  the  party  in  whose  being  ful- 
behalf  the  same  was  made,  by  an  acknowledgement  at  filled,  fulfil- 
the  foot  of  the  said  award  in  the  form  of  the  schedule  ^^^^^i.^® 
to  this  act  annexed,  which,  with  the  award,  shall  there-  geged. 
upon  be  delivered  to  the  party  fulfilling  the  same. 

24.  That  if  any  party  shall  refuse  or  delay  to  fulfil  Performance 
an  award  under  this  act  for  the  space  or  term  of  two  ^^""^^l^^^^ 
days  after  the  same  shall  have  been  reduced  into  writ  -jj^  distress, 
ing,  it  shall  be  lawful  for  any  such  justice  as  aforesaid,  and,  failing 
on  the  application  of  the  party  aggrieved,  and  he  is  that,  the 
hereby  required  by  warrant  under  his  hand,  according  P^g*^^if{,^^ 
to  the  form  in  the  schedule  to  the  act  annexed,  or  in 

(s)  As  to  tickets  of  work  to  be  delivered  to  persons  employed 
in  the  manufacture  of  hosiery,  see  8  &  9  Vict.  c.  77;  and  to  silk 
weavers,  8  &  .9  Vict.  c.  128,  in  the  Appendix. 

(i)  See  these  forms  in  the  Appendix. 
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5Geo.4,c.  96. 

impris- 

oned(if). 


In  certain 
cases  the 
warrant  of 
distress  shall 
be  withheld 
and  the 
defaulter 
committed  to 
prison. 

On  payment 
of  the  sum 
awarded 
with  costs, 
party  dis- 
charged. 


some  other  form  to  the  ]ike  effect,  to  cause  the  sum  and 
sums  of  money  directed  to  be  paid  by  any  such  award, 
to  be  levied  by  distress  and  sale  of  any  goods  and  chat- 
tels of  the  person  or  persons  liable  to  pay  the  same, 
together  with  all  costs  and  charges  attending  such  dis- 
tress and  sale,  such  sale  to  take  place  within  such  time 
not  exceeding  five  days,  as  the  said  justice  shall  think 
proper,  and  the  overplus,  if  any,  to  arise  by  such  sale, 
to  be  rendered  to  the  owners  of  the  goods  and  chatties 
distrained;  and  in  case  it  shall  appear  by  any  return  to 
such  warrant  that  no  sufficient  distress  can  be  readily 
had,  which  return  may  be  in  the  form  contained  in  the 
schedule  to  the  act  annexed,  or  in  some  other  form  to 
the  like  effect,  it  shall  be  lawful  for  any  such  justice  as 
aforesaid,  and  he  is  hereby  required,  by  warrant  under 
his  hand,  according  to  the  form  in  the  schedule  to  the 
act  annexed  (x),  or  in  some  other  form  to  the  like  effect, 
to  commit  the  person  or  persons  so  liable  as  aforesaid 
to  the  common  gaol,  or  some  house  of  correction  within 
his  or  their  jurisdiction,  there  to  remain  without  bail 
for  any  time  not  exceeding  three  months. 

By  sect.  25,  after  reciting  that  cases  may  occur  where 
the  recovery  of  such  sum  or  sums  of  money  by  distress 
and  sale  of  the  goods  and  chattels  of  the  defaulter  may 
appear  to  the  justice  or  justices  of  the  peace  by  whom 
the  warrant  is  to  be  issued,  to  be  attended  with  conse- 
quences ruinous,  or  in  an  especial  manner  injurious  to 
the  defaulter  and  his  family;  to  prevent  such  conse- 
quences it  is  enacted,  that  the  said  justice  or  justices, 
in  all  such  cases,  shall  withhold  such  warrant,  and  com- 
mit the  defaulter  to  the  common  gaol,  or  some  house 
of  correction  within  his  or  their  jurisdiction,  there  to 
remain  without  bail  for  anytime  not  exceeding  three 
months,  such  commitment  to  be  in  the  form  or  to  the 
effect  of  the  form  in  the  schedule  to  this  act  annexed  (x). 

By  sect.  26  it  is  enacted,  that  where  any  person  shall 
be  committed  to  prison  for  refusing  or  delaying  to  fulfil 
[*o52J  an  award  as  aforesaid,  and  such  *person  shall, 
at  any  time  during  the  period  of  his  or  her  imprison- 
ment, pay  to  the  governor  or  keeper  of  the  prison  the 
full  amount  of  the  sum  awarded  with  all  reasonable  ex- 
penses incurred  through  such  refusal  or  delay,  it  shall 
be  lawful  for  such  governor  or  keeper  of  such  prison, 

(u)  These  proceedings  by  distress,  sale  and  imprisonment  may 
be  had  towards  enforcing  awards  under  the  Councils  of  Concilia- 
tion Act,  1867,  30  &  31  Vict.  c.  105,  s.  4,  post,  p.  557. 

(x)  See  the  form  in  the  Appendix. 
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and  he  is  hereby  required,  forthwith  to  discharge  such  5  Geo  4  c  96 
person  from  his  custody.  ' 

27.  That  the  justice  or  justices  by  whom  any  person  Form  of 
or  persons  shall  be  commited  to  prison  for  not  appear-  "^arrant  of 
ing  as  a  witness,  or  not  submitting  to  be  examined,  shall  co^^tment. 
cause  the  warrant  or  order  for  such  commitment  to  be 

drawn  up  in  the  form  or  to  the  effect  set  forth  in  the 
schedule  to  this  act. 

28.  That  no  appeal  or  certiorari  shall  lie  against  any  No  appeal  or 
proceedings  under  this  act.  certiorari. 

29.  That  no  proceedings  under  this  act  shall  be  in-  Want  of 
valid  for  want  of  form.  form. 

Section  30  provides  a  table  of  fees  to  be  taken  for  Table  of  fees 
proceedings  under  the  act  {y\  and  enacts  that  a  table  of 
fees  signed  by  the  clerk  to  the  justices  shall  be  hung 
up  in  every  place  where  any  general  or  quarter  sessions, 
or  petty  or  other  sessions  of  the  peace,  shall  be  held. 

Section  31  enacts,  that  all  costs,  time  and  expenses  Costs  and 
attending  the  application  to  justices  to  be  made  under  expenses  how 
this  act,  and  of  the  arbitration  pursuant  thereon,  shall  ^  ^^  settled, 
be  settled  by  the  arbitrators  or  arbitrator  by  whom  such 
dispute  shall  be  settled,  and  where  the  same  shall  be 
determined  by  any  justice  of  the  peace,  pursuant  to  this 
act,  then  the  costs,  tima  and  expenses  aforesaid  shall  be 
settled  by  such  justice;  and  where  the  arbitrators  ap- 
pointed as  aforesaid  cannot  agree  as  to  the  costs,  time 
and  expenses  to  be  allowed,  the  same  shall  be  settled  by 
the  justice  or  justices  of  the  peace  by  whom  the  said  arbi- 
trators were  named,  and  in  case  of  his  absence  or  indis- 
position, by  any  justice  of  the  peace  for  the  same  county, 
stewartry,  riding,  division,  barony,  city,  burgh,  liberty, 
town  or  place  nearest  to  the  place  at  which  the  arbi- 
trators met  to  settle  the  dispute;  provided  always,  that 
no  master  manufacturer,  his  foreman  or  agent,  shall  in 
any  case  be  allowed  for  costs,  time  or  expenses  by  the 
said  justice  or  justices,  unless  it  shall  appear  to  him  or 
them  that  the  proceedings  of  the  workmen  were  vexa- 
tious and  oppressive. 

32.  Provided  that  every  agreement,  submission,  award, 
ticket,  matter  or  thing  under  and  by  virtue  of  this  act, 

{y)  The  following  is  the  table  of  fees  : — To  the  clerk  of  the  justice 
orjvMices — for  each  summons,  two  pence;  for  every  oath  or  affirma- 
tion, three  pence;  for  drawing  and  entering  the  order,  four  pence; 
for  every  warrant,  six  pence.  To  the  constable  or  other  peace  offi- 
cer— ^for  service  of  summons  or  order,  four  pence;  for  executing 
warrant  of  distress  and  sale  of  goods,  one  shilling;  for  custody  of 
goods  distrained,  per  diem,  three  pence;  for  every  mile  he  shall 
travel,  three  pence;  for  every  caption,  six  pence. 
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5  Geo.  4,  c.  96.  or  relating  to  any  other  mode  of  arbitration  as  aforesaid, 
Proceedings  shall  and  may  be  drawn  up  and  written  upon  unstamped 
exempt  from  paper. 

stamp  duty.  [*553]  *33.  Provided  also,  that  no  action  shall  be 
Limitation  of  brought  against  any  arbitrator,  justice  of  the  peace,  con- 
executing^  stable,  headborough  or  other  officer,  or  against  any  other 
act.  person  or  persons  whomsoever,  for  any  matter  or  thing 

whatsoever  done  or  committed  under  or  by  virtue  or  in 
the  execution  of  this  act,  unless  such  action  shall  be 
brought  within  sis  calendar  months  next  after  the  doing 
or  committing  of  such  matter  or  thing. 
In  actions  for      34.  Provided  also,  that  if  any   action  or  suit  shall 
executing       hereafter   be  commenced   or   prosecuted  against  any 
^*-  person  or  persons  for  anything  done  under,  by  virtue 

General  °^  ^^  execution  of  this  act  (z),  such  person  or  persons 

issue.  may  plead  the  general  issue,  and  give  this  act  and  the 

special  matter  in  evidence,  and  if  the  plaintiff  shall 
become  nonsuited,  or  suffer  discontinuance  or  forbear 
further  prosecution,  or  if  judgment  shall  be  given  for 
the  defendant  or  defendants,  such  defendant  or  defend - 
Costa  ants  shall  recover  his,  her  or  their  full  costs,  and  for 

which  he,  she  or  they  shall  have  like  remedy  as  in  cases 
where  costs  by  law  are  given  to  defendants. 
Proviso  for  ^^-  Provided  always,  that  nothing  in  this  act  con- 
acts  not  tained  shall  extend  or  be  construed  to  extend  to  repeal, 
hereby  abridge,  annul  or  make  void  any  of  the  clauses,  pro- 
repealed,        visions,  remedies  or  powers  contained  in  any  law  or 

statute  now  in  force  and  not  repealed  by  this  act. 
35  &  36  Vict.      -^y  ^^^  Arbitration  (Masters  and   Workmen)   Act, 
c.  46.  1872  (a),  after  reciting  5  Geo.  4,  c.  96,  and  that  it  is 

expedient  to  make  further  provision  for  arbitration  be- 
tween masters  and  workmen,  it  is  enacted — 
As  to  agree-        Sect.  1.  The  following  provisions    shall  have  effect 
ments  under  with  reference  to  agreements  under  this  act: 
this  act.  (1.)  An  agreement  under  this  act  shall  either  desig- 

nate some  board,  council,  persons  or  person  as 
arbitrators  or  arbitrator,  or  define  the  time  and 
manner  of  appointment  of  arbitrators  or  of  an 
arbitrator;  and  shall  designate,  by  name  or  by 
description  of  office  or  otherwise,  some  person 
to  be,  or  some  person  or  persons  (other  than 
the  arbitrators  or  arbitrator)  to  appoint  an  um- 
pire in  case  of  disagreement  between  arbitrators : 
(2.)  A  master  and  a  workman  shall  become  mutually 
bound  by  an  agreement  under  this  act  (here- 

(z)  Vide  ante,  p.  379,  note  (a;), 
(a)  35  &  36  Vict.  c.  46. 
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inafter  referred  to  as  the  "agreement")  upon  35  &  36  Vict, 
the  master  or  his  agent  giving  to  the  woriiman  °'  ^^• 
and  the  workman  accepting  a  printed  copy  of 
the  agreement: 

Provided  that  a  workman  may,  within  forty- 
eight  hours  after  the  delivery  to  him  of  the  agree- 
ment, give  notice  to  the  master  or  his  agent  that 
he  will  not  be  bound  by  the  agreement,  and 
thereupon  the  agreement  shall  be  of  no  efFect  as 
between  such  workman  and  the  master: 
*(3.)  When  a  master  and  workmen  are  bound  [*554] 
by  the  agreement  they  shall  continue  so  bound 
during  the  continuance  of  any  contract  of  em- 
ployment and  service  which  is  in  force  between 
them  at  the  time  of  making  the  agreement,  or  in 
contemplation  of  which  the  agreement  is  made, 
and  thereafter  so  long  as  they  mutually  consent 
from  time  to  time  to  continue  to  employ  and  serve 
without  having  rescinded  the  agreement.  More- 
over, the  agreement  may  provide  that  any  number 
of  days'  notice,  not  exceeding  six,  of  an  intention 
on  the  part  of  the  master  or  workman  to  cease  to 
employ  or  be  employed  shall  be  required,  and  in 
that  case  the  parties  to  the  agreement  shall  con- 
tinue bound  by  it  respectively  until  the  expira- 
tion of  the  required  number  of  days  after  such 
notice  has  been  given  by  either  of  the  parties: 
(4)  The  ageement  may  provide  that  the  parties  to  it 
shall,  during  its  continuance,  be  bound  by  any 
rules  contained  in  the  agreement,  or  to  be  made 
by  the  arbitrators,  arbitrator,  or  umpire  as  to 
the  rate  of  wages  to  be  paid,  or  the  hours  or 
quantities  of  work  to  be  performed,  or  the  con- 
ditions or  regulations  under  which  work  is  to  be 
done,  and  may  specify  penalties- to  be  enforced 
by  the  arbitrators,  arbitrator,  or  umpire  for  the 
breach  of  any  such  rule: 
(5.)  The  agreement  may  also  provide  that  in  case 
any  of  the  following  matters  arise  they  shall  be 
determined  by  the  arbitrators  or  arbitrator,  viz: 
a.  Any  such  disagreement  or  dispute  as  is 
mentioned  in  the  second  section  of  the 
principal  act;  or 
h.  Any  question,  case  or  matter  to  which  the 
provisions  of  the  Master  and  Servant  Act, 

1867  (&),  apply; 

(6)  The  Master  and  Servant  Act,  1867,  was  repealed  by  38  & 
39  Vict.  c.  86,  s.  17,  post,  Appendix. 
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35  &  36  Vict.  and  thereupon  in  case  any  such  matter  arises 

c.  46.  between  the  parties  while  they  are  bound  by  the 

agreement  the  arbitrators,  arbitrator,  or  umpire 
shall  have  jurisdiction  for  the  hearing  and  deter- 
mination thereof,  and  upon  their  or  his  hearing 
and  determining  the  same  no  other  proceeding 
shall  be  taken  before  any  other  court  or  person  for 
the  same  matter;  but  if  the  disagreement  or  dis- 
pute is  not  so  heard  and  determined  within  twen- 
ty-one days  from  the  time  when  it  arose,  the  ju- 
risdiction of  the  arbitrators,  arbitrator,  or  umpire 
shall  cease,  unless  the  parties  have,  since  the  aris- 
ing of  the  disagreement  or  dispute,  consented  in 
writing  that  it  shall  be  exclusively  determined  by 
the  arbitrators,  arbitrator,  or  umpire:' 

A  disagreement  or  dispute  shall  be  deemed  to 
arise  at  the  time  of  the  act  or  omission  to  which 
it  relates : 
(6.)  The  arbitrators,  arbitrator,  or  umpire  may  hear 
and  determine  any  matter  referred  to  them  in 
such  manner  as  they  think  fit,  or  as  may  be  pre- 
scribed by  the  agreement: 
(7.)  The  agreement,  and  also  any  rules  made  by  the 
[*555]  arbitrators,  *arbitrator,  or  umpire  in  pursuance  of 
its  provisions,  shall  in  all  its  proceedings  as  well 
before  them  as  in  any  court,  be  evidence  of  the 
terms  of  the  contract  of  employment  and  service 
between  the  parties  bound  by  the  agreement: 
(8. )  The  agreement  shal  1  be  deemed  to  be  an  agreement 
within  the  meaning  of  the  thirteenth  section  of  the 
principal  act  (c)  for  all  the  purposes  of  that  act: 
(9.)   If  the  agreement  provides  for  the  production  or 
examination  of   any  books,  documents,   or  ac- 
counts, subject  or  not  to  any  conditions  as  to 
the  mode  of    their  production  or  examination, 
the   arbitrators,  arbitrator,  or  umpire  may  re- 
quire  the  production    or  examination  (subject 
to  any  such    conditions)    of   any   such    books, 
documents,  or  accounts  in  the  possession  or  con- 
trol of  any  person  summoned  as  a  witness,  and 
who  is  bound  by  the  agreement,  and  the  provi- 
sions of  the  principal  act,  for  compelling  the  at- 
tendance and  submission  of  witnesses,  shall  apply 
for  enforcing  such  production  or  examination. 
Short  title.  2.  This  act  may  be  cited  as  "  The  Arbitration  (Mas- 

ters and  Workmen)  Act,  1872. 

(e)  Ante,  p.  549. 
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*CHAPTER  X.  [*556] 

COUNCILS  OF  CONCILIATION. 

By  30  &  31  Vict.  c.  105,  which  was  passed  in  1867,  and 
is  intituled  "An  Act  to  establish  Equitable  Councils  of 
Conciliation  to  adjust  difPerences  between  Masters  and 
Workmen,"  after  reciting  the  5  Geo.  4,  c.  96  (a),  and 
the  several  acts  passed  to  amend  the  same,  and  reciting, 
that — 

In  order  the  better  to  facilitate  the  settlement  of 
disputes  between  masters  and  workmen,  it  is  expedient, 
without  repealing  the  said  several  acts,  that  masters 
and  workmen  should  be  enabled,  when  licensed  by  her 
Majesty,  to  form  equitable  councils  of  concilia,tion  or 
arbitration,  and  that  the  powers  in  the  said  acts  con- 
tained for  enforcing  awards  made  under  or  by  virtue 
of  the  provisions  thereof  should  be  extended  to  the 
enforcing  of  awards  to  be  made  by  and  under  the  au- 
thority of  such  equitable  councils  of  conciliation, 

proceeds  to  enact  as  follows: — 

1 .  If  any  number  of  masters  and  workmen,  in  any  „         ,    ■, 
particular  trade  or  trades,  occupation  or  employment,  Majesty  or 
being  inhabitant  householders  or  part  occupiers  of  any  Secretary  of 
house,  warehouse,   counting-house,  or  other  property  State  to 
within  any  city,  borough,  town,  stewartry,  riding,  di-  ^^  ™g?ig  ^f 
vision,  barony,  liberty,  or  other  place,  and  who,  bein^  a  conciliation, 
master  in  such  trade,  shall  have  resided  and  carried  on 
the  same  within  any  such  place  for  six  calendar  months 
previous  to  the  signing  of  such  petition,  and  being  a 
workman  shall  have  resided  for  a  like  period  within 
any  such  place,  and  shall  have  worked  at  his  trade  or 
calling  for  seven  years  previous  to  the  signing  of  such 
petition,  shall  at  a  meeting  specially  convened  for  that 
purpose  agree  to  form  a  council  of  conciliation  and 
arbitration,  and  shall  jointly  petition  her  Majesty  to 
grant  them   a  licence  to  form  such  council,  to  hold, 
have  and  exercise  all  the  powers  granted  to  arbitrators 
and  referees  under  the  before-recited  acts,  and  in  such 
petition  for  the  same  shall  set  forth  the  number  of  the 
council,  and  also  the  names,  occupation  and  residence 
of  the  petitioners,  and  tho  manner  in  which  the  ex- 


(a)  Ante,  p.  544. 
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30  &  31  VICT.  CAP.  105. 


30  &  31  Vict, 
c.  105. 


Councils  to 
consist  of  not 
less  than  two 
nor  more 
than  ten 
masters  and 
workmen, 
and  a  chair- 
man. 

Petitioners 
for  council  to 
elect  first 
council. 


Powers,  &c., 
of  councils. 


penses  of  the  said  council  and  of  the  registry  htsrein- 
after  directed  are  to  be  provided  for,  it  shall  then  be 
lawful  for  her  Majesty,  or  her  Majesty's  principal  Sec- 
retary of  State  for  the  Home  Department,  to  grant 
such  licence,  provided  notice  of  such  petition  has  been 
published  one  month  before  the  application  for  such 
licence  in  the  London  Gazette,  and  in  one  or  more  of 
[*557]  the  local  newspapers  of  the  place  *whence  each 
petition  emanates:  provided  always,  that  it  shall  be 
lawful  for  any  masters  and  workmen  in  any  particular 
trade  or  trades,  occupation,  or  employment  as  aforesaid, 
within  the  limits  of  the  application  of  the  Metropolitan 
Local  Management  Act,  or  within  any  two  or  more 
boroughs  or  districts  of  the  metropolis,  to  associate 
themselves  for  the  purposes  of  this  act,  and  with  such 
licence  as  aforesaid  to  form  councils  as  aforesaid,  as  if 
they  resided  within  any  one  borough  or  district. 

2.  The  said  council  shall  consist  of  not  less  than  two 
masters  and  two  workmen,  nor  more  than  ten  masters 
and  ten  workmen  and  a  chairman  ;  the  number  to  con- 
stitute the  said  council  to  be  inserted  in  the  licence ; 
but  no  member  of  the  council  shall  adjudicate  in  any 
case  in  which  he  or  any  relation  of  his  is  plaintiff  or 
defendant. 

3.  For  the  purposes  of  this  act,  the  persons  whose 
names,  occupations  and  abodes  are  attached  to  the  peti- 
tion praying  for  a  licence  shall  and  they  are  hereby 
authorized  to  proceed  to  the  appointment  of  a  council 
of  conciliation  and  arbitration  from  among  themselves 
within  thirty  days  after  such  grant  of  licence  ;  and  the 
said  council  shall  remain  in  office  until  the  apppint- 
ment  of  a  new  council  in  its  stead. 

4.  The  council  shall  have  power  to  appoint  their  own 
chairman,  clerk  or  such  other  officer  or  officers  as  they 
may  deem  requisite,  and  shall  have  power  to  hear  and  de- 
termine all  questions  of  dispute  and  difference  between 
masters  and  workmen,  as  set  forth  in  the  before  recited 
act  of  the  fifth  year  of  King  George  the  Fourth,  chapter 
ninety-six,  which  may  be  submitted  to  them  by  both 
parties,  and  shall  have,  hold  and  exercise  all  the  powers 
and  authority  granted  to  arbitrators  and  referees  by 
and  under  the  various  enactments  and  provisions  of  the 
acts  before  recited  ;  and  any  award  the  said  equitable 
councils  of  conciliation  and  arbitration  may  make  in 
any  case  of  dispute  or  difference  submitted  to  them 
under  the  before-recited  act  or  acts,  or  under  this  act, 
shall  be  final  and  conclusive  between  the  parties  to  such 
arbitration,  without  being  subject  to  review  or  chal- 
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lenge  by  any  court  or  authority  whatsoever  ;  and  the  30  &  31  Vict, 
said  council  are  hereby  further  authorized  to  adjudicate  c.  105. 
upon  and  determine  any  other  case  of  dispute  or  differ- 
ence submitted  to  them  by  the  mutual  consent  of  master 
and  workman  or  masters  and  workmen,  and  the  same 
proceedings  of  distress,  sale  and  imprisonment  as  are 
provided  by  the  said  recited  acts  or  any  of  them  shall 
be  had  towards  enforcing  every  such  award  (by  appli- 
cation to  any  justice  of  the  peace  of  the  county,  stew- 
artry,  riding,  division,  barony,  city,  town,  burgh  or 
place  within  which  the  parties  shall  reside),  as  are  by 
the  said  recited  acts  or  any  of  them  prescribed  for 
enforcing  awards  made  under  or  by  virtue  of  the  pro- 
visions of  them  or  any  of  them,  and  any  award  in  writ  - 
ing  under  the  hand  of  the  chairman  of  the  council  shall 
be  deemed  sufficient  evidence  of  the  validity  of  such 
award  to  authorize  such  proceedings  of  distress,  sale 
and  imprisonment ;  but  nothing  in  this  act  contained 
shall  authorize  the  said  council  to  establish  a  rate  of 
wages  or  price  of  labour  or  workmanship  at  which  the 
workmen  shall  in  future  be  paid. 

5.  A  quorum  of  not  less  than  three   (one  being  a  Quorum  to 
master  and  another  a  workman,  and  the  third  the  chair-  form  councU. 
man),  may  constitute  a  council  for  the  *hearing  [*558] 

and  adj  udication  of  cases  of  dispute,  and  may  accord- 
ingly make  their  award ;  but  a  committee  of  council,  Committee 
to  be  denominated  the  committee  of  conciliation,  shall  of  concilia- 
be  appointed  by  the  council,  consisting  of  one  master  ^^^^  ?-°^^ 
and  one  workman,  who  shall  sit  at  such  times  as  shall  be  ^^ncil  ^     ^ 
appointed,  and  be  renewed  from  time  to  time  as  occasion 
sball  require  ;  and  all  cases  or  questions  of   dispute 
which  shall  be  submitted  to  the  council  by  both  parties 
shall  in  the  first  instance  be  referred  to  the  said  com- 
mittee of  conciliation,  who  shall  endeavor  to  reconcile 
the  parties  in  difference;  when  such  reconciliation  shall 
not  be  effected,  the  matter  in  dispute  shall  be  remitted 
to  the  council,  to  be  disposed  of  as  a  contested  matter 
in  the  regular  course. 

6.  The  chairman  of  the  council,  who  shall  be  some  Chairman  to 
person  unconnected  with  trade,  shall  preside  at  their  Preside  at 
meetings,  and  shall  be  appointed  at  their  first  meeting  ^uncS^and 
after  obtaining  such  licence  as  aforesaid.     When  the  to  have 
votes  of  the  council  shall  be  equal,  the  chairman  for  casting  vote, 
the  time  being  is  to  have  the  casting  vote. 

7.  No  counsel,  solicitors  or  attornies  to  be  allowed  to  ^°  toTttend 
attend  on  any  hearing  before  the  council  or  committee  hearings 

of  conciliation  unless  consented  to  by  both  parties.        without 

8.  On   the  first  Monday   in   November  in  the  year  consent. 
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30  &  31  Vict. 
c.  105. 

Council  to  be 
elected  for 
one  year. 
Case  of 
vacancy,  &c. 


House- 
holders and 
part  occu- 
piers may 
demand  to  be 
registered, 
and  have  a 
vote  for  the 
council,  and 
may  be 
elected 
thereto. 


Register  of 
voters  to  be 
kept. 


next  after  the  first  appointment  of  the  council,  and  on 
the  first  Monday  in  November  in  each  succeeding  year, 
a  council  and  chairman  shall  be  appointed,  who  shall 
remain  in  office  until  the  appointment  of  a  new  council ; 
and  in  case  of  vacancies  arising  betwixt  the  fixed  days 
of  election  in  each  year,  caused  by  the  death  or  re- 
moval of  any  member  of  the  council  or  of  the  chair- 
man, an  election  shall  take  place  within  fourteen  days, 
and  another  member  be  elected  to  fill  up  the  said 
vacancy  from  the  class  to  which  he  may  belong,  or  a 
chairman  be  appointed,  as  the  case  may  be,  and  the 
member  or  chairman  so  elected  shall  serve  the  remainder 
of  the  year. 

9.  For  the  purposes  of  this  act,  each  person  being 
twenty-one  years  of  age,  belonging  to  the  trade,  having 
a  licence  for  a  council,  and  being  an  inhabitant  house- 
holder or  part  occupier  of  any  house,  warehouse,  count- 
ing house,  or  other  property,  who,  being  a  master  in 
such  trade,  has  resided  and  carried  on  the  same  within 
the  limits  of  any  city,  borough,  town,  stewarty,  riding, 
division,  barony,  liberty,  or  other  place,  wherever  an 
equitable  council  of  conciliation  and  arbitration  is 
formed,  for  the  space  of  six  calendar  months  previous 
to  the  ninth  day  of  November  in  any  one  year,  and 
being  a  workman  has  resided  for  a  like  period  within 
the  same  limits,  and  has  worked  at  his  trade  or  calling 
seven  years  previous  to  the  ninth  day  of  November  in 
any  one  year,  shall  be  entitled  to  be  registered  as  a 
voter  for  the  election  of  the  council,  and  shall  be  quali- 
fied to  be  elected  a  member  of  such  council ;  but  the 
masters  shall  appoint  their  own  portion  of  the  council, 
and  the  workmen  elect  their  portion  of  the  council. 

10.  The  clerk  of  each  division  o'f  the  council  shall 
keep  a  register  of  every  person  claiming  to  have  his 
name  inscribed  on  the  register  as  a  voter  for  the 
council,  whether  master  or  workman  (but  distinct  from 
each  other),  the  said  register  to  contain  the  name,  occu- 
pation and  abode  of  each  person  engaged  in  the  par- 
ticular trade  or  occupation  as  set  forth  in  the  licence 
granting  the  formation  of  the  council  ;  and  the  said 
[*559]  clerk  shall,  upon  *payment  of  a  registration  fee 
being  made  to  him,  register  the  same  immediately,"  or  be 
liable  to  be  fined  for  neglect,  the  said  fine  to  be  applied 
to  the  funds  of  the  said  council,  and  the  council  is 
hereby  empowered  to  fix  and  determine  the  amount  of 
such  fee  and  fine  respectively  :  provided  that  in  case  it 
shall  appear  to  the  council  that  any  person  ought  not 
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to  be  so  registered,  the  council  shall  strike  the  name  of  30  &  31  Vict, 
such  person  ofp  such  register.  c.  105. 

11.  The  clerk  of  the  council  shall,  for  the  purposes  Meetin       f 
of  this  act,  be  the  returning  officer;  he  shall  convene  masters^and 
meetings  of  masters  and  meetings  of  workmen,  by  ad-  workmen  to 
vertisement,  fourteen  clear  days  previous  to  the  first  ®^^'=*  ^}^^ 
day  of  November;  and  each  class  shall  at  such  meet-  °°'^°'^'^- 
ings  proceed  to  nominate  and  elect  members  to  the 

council  for  the  year  next  ensuing;  the  votes  to  be 
taken  by  show  of  hands  or  division  of  numbers,  and 
in  such  place  as  the  council  may  authorize;  and  the 
clerk  shall  declare  to  the  said  meeting  the  names  of 
the  candidates  who  are  elected,  and  the  same  shall  be 
final  and  conclusive,  unless  a  poll  is  demanded  at  the 
time  the  declaration  is  made;  but  either  party  may  de- 
mand a  poll  of  those  only  whose  names  are  registered 
in  the  books  of  the  council. 

12.  A  poll  being  demanded  by  six  registered  voters,  Incase  a  poll 

the  council  shall  appoint  time  and  place  for  that  pur   is  demanded 

pose,  where  each  voter  shall  be  entitled  to  record  his  council  to 
yQtg  appoint  time 

13.  The  clerk  shall,  within  seven  days  after  the  day  Election  to  be 
of   nomination,  in    case  of    a  poll    being   demanded,  declared 
declare  the  number  of  votes  given  to  each  candidate,  within  seven 
and  those  having  received  the  largest  number  of  votes  ^^y^.  "^ 
shall  be  declared  duly  elected.  nomination. 

14.  The  council  shall  also  appoint  a  clerk,  who  shall  Appointment 
continue  in  office  until  a  new  appointment  shall  be  of  clerk. 
made  in  his  stead,  and  who  shall  keep  a  record  of  all 

their  proceedings,  and  do  and  perform  such  other  duties 
as  this  act  may  authorize  or  the  said  council  may  re- 
quire. 

15.  The  council  may  hold  their  sittings  in  any  public  Place  of 
room  used  for  conducting  public  business,  with  the  meeting, 
permission  of  the  authority  having  the  power  to  grant 

such  permission. 

16.  Every  council  elected  under  this  act  shall  from  To  make  list 
time  to  time  make  out  a  list  of  fees  which  shall  be  of  fees,  bye- 
charged  for  any  proceeding  and  other  expenses  under  ^^"^s,  &c. 
this  act,  and  shall  appoint  such  officers  as  may  be  nec- 
essary, and  make  such  byelaws,  rules  and  regulations 

for  their  guidance,  and  for  the  taking  and  scrutiny  of 
the  votes  given  for  the  election  of  the  members  of  the 
council,  and  also  for  the  despatch  of  business,  as  they 
may  deem  necessary;  such  byelaws,  rules,  regulations 
and  fees  not  to  be  legal  and  binding  in  law  unless  and 
until  they  shall  be  sanctioned  by  the  Secretary  of  State 
for  the  Home  department. 
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30  &  31  Vict.      17.  The  acts  before  recited  shall  remain  in  full  force 
c.  105.  and  efPect  as  though  this  act  had  not  been  passed; 

5  Geo. 4,  c.  96,  This  act  shall  not  be  construed  to  extend  to  domestic 
■    ■J'?/?™'^™  servants  or  servants  in  husbandry. 

lo.  In  citing  this  act  for  any  purpose  whatever  it 
shall  be  sufficient  to  use  the  expression  "  The  Councils 
of  Conciliation  Act,  1867." 

19.  This  act  shall  commence  on  the  2nd  day  of  July, 
1867. 

[The  schedule  to  this  act  was  repealed  by  41  &  42 
Vict.  c.  79.] 


in  full  force. 

Citation  of 
act. 

Commence- 
ment of  act. 
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*CHAPTER  XL  [*560] 

COMBINATION   AMONGST   MASTERS   AND   WORKMEN. 


The    Oonspikacy   and    Protection    or    Pkoperty   Act, 

18^5. 

A  GREAT  variety  of  statutes  formerly  existed  relative  to 
the  combination  of  workmen  (a).     Those  statutes  were 
all  repealed  in  1824  by  the  5  Geo.  4,  c.  95,  which  sub-  repeaied^-' ^^' 
stituted  other  provisions  in  lie  a  thereof,  "  for  the  pur-  ' 

pose  of  protecting  the  free  employment  of  capital  and 
labour,    and    for   punishing   combinations   interfering 
with  such  freedom  by  means  of  violence,   threats  or 
intimidation."     "The  iavils  resulting  in  one  year  from  and  6  Geo.  4, 
this  statute,"  said  Sir  W.  Erie  (&),  "were  sufficient  to  c  129,  sub-  ' 
produce  its  repeal,  and  the  substitution  of  6  Geo.  4,  c.  stituted ; 
129."      That  Act,  however,  was  repealed  in  1871  (c),  and  repealed 
(when  the  Trade  Union  Act,  1871   (d),  was  passed),  rj^^^^^  union 
In  1872,  a  great  strike  of  London  gas  stokers  having  Act,  1871- 
taken  place,  which  might   have  involved   London  in 
darkness,    and    been    attended    with    serious    conse- 
quences, they  were  indicted    and   convicted  for  con- 
spiracy (e).     That  *decision,  which  is  said  to  [*561] 
have  caused  great  dissatisfaction  amongst  those  princi- 
pally affected,  led,  amongst  other  causes,  to  the  repeal 
of  the  act  of  34  &  35  Vict.  c.  32,  and  the  passing  of  Repealed. 
"The   Conspiracy  and    Protection  of    Property    Act,  Conspiracy 
1875,"  38  &  39  Vict.  c.  86,  to  which  it  is  now  proposed  ™d  Protec- 
to  call  the  reader's  attention.     But  as  it  is  necessary  to  *^°^  °^A^f°' 
print  the  whole  of  the  act  in  the  Appendix,  it  is  thought  1875^    ^  ' 
sufficient  in  this  place  to  refer  to  the  sections  relating 
to  conspiracy  and  protection  of  property,  and  the  sec- 
tion (7)  relating  to  intimidation  or  annoyance  by  vio- 
lence or  otherwise. 

By  sect.  3  it  is  enacted  that — 

(a)  The  history  of  the  law  upon  this  subject  will  be  found  in 
Stephen's  Hist,  of  the  Criminal  Law,  Vol.  3,  Ch.  XXX.  p.  202. 

(b)  In  his  valuable  Memorandum  on  the  Law  relating  to 
Trades  Unions  presented  to  the  Trades  Union  Commission,  Ch. 
2,  and  printed  at  the  end  of  the  11th  Report,  which  is  dated  9th 
March,  1869.     This  memorandum  is  also  published  separately. 

(0)  By  34  &  35  Vict.  c.  32. 

[d)  34  &  35  Vict.  c.  31,  post,  Appendix. 

(e)  B.  V.  Bunn,  12  Cox,  C.  C.  316. 
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Amendment 
of  law  as  to 
(tonspiracy  in 
trade  dis- 
putes. 


Breach  of 
contract  by 
persons  em- 
ployed in 
supply  of  gas 
or  water. 


An  agreement  or  combination  by  two  or  more  persons 
to  do  or  procure  to  be  done  any  act  in  contemplation  or 
furtherance  of  a  trade  dispute  between  employers  and 
workmen  shall  not  be  indictable  as  a  conspiracy  if  such 
act  committed  by  one  person  would  not  be  punishable 
as  a  crime. 

Nothing  in  this  section  shall  exempt  from  punish- 
ment any  persons  guilty  of  a  conspiracy  for  which  a 
punishment  is  awarded  by  any  Act  of  Parliament. 

Nothing  in  this  section  shall  affect  the  law  relating 
to  riot,  unlawful  assembly,  breach  of  the  peace,  or  se- 
dition, or  any  offence  against  the  State  or  the  Soverign. 

A  crime  for  the  purposes  of  this  section  means  an 
offence  punishable  on  indiatment  or  an  offence  which  is 
punishable  on  summary  conviction,  and  for  the  commis- 
sion of  which  the  offender  is  liable  under  the  statute 
making  the  offence  punishable  to  be  imprisoned  either 
absolutely  or  at  the  discretion  of  the  court  as  an  alter- 
native for  some  other  punishment. 

Where  a  person  is  convicted  of  any  such  agreement 
or  combination  as  aforesaid  to  do  or  procure  to  be  done 
an  act  which  is  punishable  only  on  summary  conviction, 
and  is  sentenced  to  imprisonment,  the  imprisonment 
shall  not  exceed  three  months,  or  such  longer  time,  if 
any,  as  may  have  been  prescribed  by  the  statute  for  the 
punishment  of  the  said  act  when  committed  by  one 
person. 

4.  Where  a  person  employed  by  a  municipal  authority 
(/),  or  by  any  company  or  contractor  upon  whom  is 
imposed  by  Act  of  Parliament  the  duty  or  who  have 
otherwise  assumed  the  duty  of  supplying  any  city, 
borough,  tovm,  or  place,  or  any  part  thereof  with  gas 
or  water  wilfully  and  maliciously  (g)  breaks  a  contract 
of  service  with  that  authority  or  company  or  contrac- 
tor, knowing  or  having  reasonable  cause  to  believe 
[*562]  *that  the  probable  consequences  of  his  so  doing 
either  alone  or  in  combination  with  others  will  be  to 
deprive  the  inhabitants  of  that  city,  borough,  town, 
place  or  part,  wholly  or  to  a  great  extent  of  their  sup- 
ply of  gas  or  water,  he  shall  on  conviction  thereof  by  a 
court  of  summary  jurisdiction,  or  on  indictment  as 
hereinafter  mentioned,  be  liable  either  to  pay  a  penalty 
not  exceeding  twenty  pounds,  or  to  be  imprisoned  for  a 


(/)  See  sect.  14 ;  in  Scotland,  sect.  18 ;  in  Ireland,  sect.  21 
post,  Appendix. 

{g)  See  sect.  15,  post,  Appendix. 
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term  not  exceeding  three  montlis,  with  or  without  hard 
labour. 

Every  such  municipal  authority,  company  or  contrac- 
tor as  is  mentioned  in  this  section  shall  cause  to  be 
posted  up  at  the  gasworks  or  waterworks,  as  the  case 
may  be,  belonging  to  such  authority  or  company  or  con- 
tractor a  printed  copy  of  this  section  in  some  conspicu- 
ous place  where  the  same  may  be  conveniently  read  by 
the  persons  employed,  and  as  often  as  such  copy  be- 
comes defaced,  obliterated  or  destroyed  shall  cause  it 
to  be  renewed  with  all  reasonable  despatch. 

If  any  municipal  authority  or  company  or  contractor 
make  default  in  complying  with  the  provisions  of  this 
section,  in  relation  to  such  notice  as  aforesaid,  they  or 
he  shall  incur  on  summary  conviction  a  penalty  not  ex- 
ceeding five  pounds  for  every  day  during  which  such 
default  continues,  and  every  person  who  unlawfully  in- 
jures, defaces  or  covers  up  any  notice  so  posted  up  as 
aforesaid  in  pursuance  of  this  act  shall  be  liable  on 
summary  conviction  to  a  penalty  not  exceeding  forty 
shillings. 

5.  Where  any  person  wilfully  and  maliciously  breaks  Breach  of 
a  contract  of  service  or  of  hiring,  knowing  or  having  a  contract  in- 
reasonable   cause  to  believe   that  the  probable  conse-  yolving 
quences  of  his  so  doing,  either  alone  or  in  combination  ^"J'^^'y  ^ 
with  others,  will  be  to  endanger  human  life  or  cause  property, 
serious  bodily  injury  or  to  expose  valuable  property, 
whether  real  or  personal,  to  destruction  or  serious  in- 
jury, he  shall  on  conviction  thereof  by  a  court  of  sum- 
mary jurisdiction,  or  on  indictment  as  hereinafter  men- 
tioned (h),  be  liable  either  to  pay  a  penalty  not  exceed- 
ing twenty  pounds  or  to  be  imprisoned  for  a  term  not 
exceeding  three  months,  with  or  without  hard  labour. 

7.  Every  person  who  with  a  view  to  compel  any  other  penalty  for 
person  to  abstain  from  doing  or  to  do  any  act  which  intimidation 
such  other  person  has  a  legal  right  to  do  or  abstain  or  annoyance 
from  doing,  wrongfully  and  without  legal  authority— ^J  J^'°^^nce^ 

(1.)  Uses  violence  to  or  intimidates  such  other  per- 
son or  his  wife  or  children,  or  injures  his  prop- 
erty ;  or 

(2.)  Persistently  follows  such  other  person  about 
from  place  to  place  ;  or 

(3. )  Hides  any  tools,  clothes,  or  other  property  owned 
or  used  by  such  other  person,  or  deprives  him 
of  or  hinders  him  in  the  use  thereof  ;  or 

(4. )  Watches  or  besets  the  house  or  other  place  where 


(/»)  See  sect.  9,  post,  Appendix. 
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such  other  person  resides  or  works  or  carries  on 
business  or  happens  to  be,  or  the  approach  to 
such  house  or  place  ;  or 
(5.)  Follows  such  other  person  with  two  or  more 
other  persons   in   a   disorderly  manner   in   or 
through  any  street  or  road, 
shall  on  conviction  thereof  by  a  court  of  summary  juris- 
diction, or  on  indictment  as  hereinafter  mentioned  (i), 
[*563]  be  liable  either  to  pay  a  penalty  *not  exceeding 
twenty  pounds  or  to  be  imprisoned  for  a  term  not  ex- 
ceeding three  months,  with  or  without  hard  labour. 

Attending  at  or  near  the  house  or  place  where  a  per- 
son resides  or  works,  or  carries  on  business,  or  happens 
to  be,  or  the  approach  to  such  house  or  place,  in  order 
merely  to  obtain  or  communicate  information,  shall  not 
be  deemed  a  watching  or  besetting  within  the  meaning 
of  this  section. 

Since  the  passing  of  this  Act  of  Parliament  it  is  clear 
that  no  agreement  or  combination  in  contemplation  or 
furtherance  of  a  trade  dispute  between  employers  and 
workmen  can  be  treated  as  an  indictable  conspiracy 
unless  the  act  agreed  upon  would  be  criminal  if  com- 
mitted by  one  person.  It  is,  therefore,  thought  un- 
necessary to  encumber  this  edition  with  the  cases  de- 
cided upon  the  repealed  statute  of  6  Geo.  4,  c.  129, 
which  will  be  found  in  the  previous  edition. 
J  .  f  to  It  may  be  convenient  here  to  mention  that,  although 
restrain  in  general  the  Court  of  Chancery  has  no  jurisdiction  to 

printing,  &c.  prevent  the  commission  of  criminal  acts,  yet,  inasmuch 
notices  and     ^g  j^jg  function  is  to  protect  property,  it  will  entertain  a 
placards         j^j^j  ^^  restrain  acts  which,  although  criminal,   are  of 
workmen  not  such  a  nature  as  to  injuriously  affect  rights  of  property, 
to  work  for     And,  therefore,  in  a  case  (k)  in  which  certain  members 
plaintiffs.       Qf  ^  Trades  Union  Association  employed  at  the  plaintiff's 
Springhead      mj^  jgft  i\^q  service  in  consequence  of  a  reduction  of 
\3ileif         wages;  and  the  association  then  posted  in  the  district 
and  advertised  in  the  local  papers  placards  or  notices 
warning  all  workmen  not  to  seek  or  renew  work  at  the 
mill  until  the  dispute  was  settled;  Malins,  V.  C,  over- 
ruled a  demurrer  for  want  of  equity  to  a  bill  filed 
against  the  president,  secretary  and  printer  to  the  asso- 
ciation to  restrain  them  from  printing  and  publishing 
the  placards  or  notices,  which  bill  charged  that  the 
plaintiff's  business  was  materially  injured  and  the  value 

(i)  Sect.  9,  post,  Appendix. 

(k)  Springhead  Spinning  Co.  v.  Biley,  37  L.  J.,  Ch.  889;  L.  E., 
6  Eq.  551. 
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of  their  good  ■will  depreciated  thereby;  although  the  acts 
of  intimidation  complained  of  were  punishable  under  6 
Geo.  4,  o.  129  (now  repealed). 

*Where   a   party  of   coal-whippers    having  a  [*564]  Discontented 
feeling  of  ill-will  to  a  coal- lumper  who  paid  less  than  workmen 
the  usual  wages,  created  a  mob,  and  riotously  went  to  yjotously 
the  house  where  he  kept  his  pay-table,  and  cried  out  ^o  d^Sish" 
that  they  would  murder  him,  and  began  to  throw  stones,  master's 
brickbats,  &c.,  and  broke  windows,  and  partitions,  and  house, 
part  of  a  wall,  and  continued  after  his  escape  throwing  -B.  v.  Bait. 
stones  at  the  house  till  they  were  compelled  to  desist  by 
the  threats  of  the  police,  it  was  held  by  Gurney,  B., 
that  they  might  be  convicted  of  beginning  to  demolish 
under  the  stat.  7  &  8  Geo.  4,  c.  30,  s.  8  (i),  though  their 
principal  object  was  to  injure  the  lumper,  provided  it 
was  also  their  object  to  demolish  the  house,  either  on 
account  of  its  being  used  by  him  or  his  men,  and  though 
they  had  not  any  ill-will  against  the  owner  of  the  house 
personally  (m). 

Administering  an  oath  not  to  work  under  certain  Unlawful 
price9,  and  to  keep  the  secrets  of  a  lodge,  is  adminis-  oaths, 
tering  an  unlawful  oath  within  the  stats.  37  Geo.  3,  c. 
123;  39  Geo.  3,  c.  79;  52  Geo.  3,  c.  101,  and  57  Geo. 
3,  c.  19;  not  as  has  been  ignorantly  supposed  because 
it  has  reference  to  any  matter  respecting  wages,  but  on 
the  ground  that  every  association  of  that  kind  bound 
together  by  an  oath  not  to  disclose  the  proceedings  of 
that  society  is  for  that  reason,  and  not  for  the  other,  an 
unlawful  combination  within  the  meaning  of  the  stat- 
utes (n). 

(I)  See  now  24  &  25  Vict.  c.  97,  s.  11. 
(to)  B.  v.  Batt,  6  C.  &  P.  329. 

(re)  B.  V.  BaU,  6  C.  &  P.  563  ;  B.  v.  Lovelass,  6  C.  &.  P.  596 ;  1 
M.  &  Rob.  349 ;  B.  v.  Dixon,  6  C.  &  P.  601. 


(675) 


(514) 


[*565]  *CHAPTER  XII. 

LEGACIES  TO  SERVANTS. 


Who  entitled 
to  legacies  as 
"servants" 


depends  on 
intention  of 
the  testator. 


But  servant 
must  serve 
testator  ex- 
clusively ; 

Townshend  v. 
Windham. 


It  is  thought  convenient  to  collect  into  a  separate 
chapter  the  various  decisions  upon  this  subject,  as  the 
question,  Whether  particular  individuals  are  entitled 
to  legacies  left  to  a  class  of  persons  as  "  servants,"  fre- 
quently arises  (a);  and  the  answer  to  it  rather  depends 
upon  the  words  of  the  will  and  the  attention  of  the 
testator  in  each  case,  than  upon  the  strict  legal  con- 
struction of  the  contract  into  which  he  has  entered  with 
the  persons  claiming  the  legacy.  For  it  by  no  means 
follows  that  every  person  with  whom  a  testator  had  en- 
tered into  a  contract  of  hiring  and  service,  was  an  ob- 
ject of  his  testamentary  bounty;  although,  in  many 
cases,  a  clue  to  his  intention  may  be  found  by  ascer- 
taining the  exact  nature  of  such  contracts.  For  similar 
reasons  no  rule  can  be  laid  down  which  will  be  appli- 
cable to  all  cases.  Each  case  must  depend  upon  its 
own  particular  circumstances.  It  is,  however,  of  course, 
necessary  that  a  person  claiming  to  be  entitled  to  a 
legacy  left  to  each  one  of  a  class  of  persons,  should  be 
one  of  that  class  to  whom  the  legacy  is  left — that  a 
person  claiming  a  legacy  as  a  servant  should  be  a  ser- 
vant— otherwise  he  cannot  be  entitled  to  it.  It  has, 
therefore,  been  held  (6)  that  a  person  who  was  not 
[*566]  obliged  to  give  up  his  whole  time  to  *his  mas- 
ter, although  in  some  sense  he  might  be  called  a  ser- 
vant, was  yet  not  entitled  to  a  legacy  left  to  servants. 

Thus  where  (c)  the  Duke  of  Bolton  by  his  will  de- 
vised "unto  such  of  my  servants  as  shall  be  living  with 
me  at  the  time  of  my  death  one  year's  wages;"  The 
Lord  Keeper  said,  "  stewards  of  courts,  and  such  who 


(a)  In  Pickwell  v.  Spencer,  40  L.  J.,  Exc.  132,  a  devise  to  A., 
with  a  direction  to  pay  B.  51.  a  year  wages  as  long  as  he  shall 
continue  to  labour  on  the  farm,  was  held  to  give  A.  the  fee.  In 
Jenner  v.  Turner,  50  L.  J.,  Ch.  161;  16  Ch.  D.  188,  a  coriditionin 
a  will  in  restraint  of  marriage  with  a  domestic  servant  was  held 
good.  As  to  the  effect  of  a  promise  to  make  a  will  in  favour  of 
a  servant,  see  Alderson  v.  Maddison,  50  L.  J.,  C.  L.  466;  52  L.  J., 
C.  L.  737;  L.  E.,  8  App.  Cas.  474. 

(6)  This  is  in  accordance  with  the  decisions  on  the  law  of  set- 
tlement, ante,  p.  87. 

(c)  Townshend  v.  Windham,  2  Vern.  546. 
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are  not  obliged  to  spend  their   whole  time  with  their  but  need  not 
master,  but  may  also  serve  any  other  master,  are  not  live  in  his 
servants  within  the  intention  of  the  will,  but  I  will  not  ^?°"®^  "'^.^^ 
narrow  it  to  such  servants  only  that  lived  in  the  testa-  ^®*  ^^  ^™' 
tor's  house  or  had  diet  from  him." 

Upon  similar  principles  it  has  been  held  that  a  ser-.  So,  he  must 
vant  to  be  entitled  to  a  legacy  left  to  "servants,"  must  notbesubject 
not  be  subject  to  the  orders  of  anv  other  person  than  the  ^  orders  of 
testator.     That  is,  that  a  person  serving  the  testator  tStator  ^"^ 
under  a  contract  made  by  the  testator  witii  that  person's 
master,  does  not  come  within  the  class  of  persons  con- 
templated by  the  will,  although  the  testator  might  in 
some  sense  be  considered  his  dominus  pro  tempore. 

Thus  where  (d)  a  testator,  after  bequeathing  legacies  Coachman 
to  two  of  his  servants  by  name,  if  in  his  service  at  the  supplied  to 
time  of  his  decease,  gave  and  bequeathed  unto  all  his  ^estator  by 
'•other  servants"  who  should  be  living  with  him  at  the  ^^ii^^^^^se 
time  of  his  decease  50Z.  each,  and  lOZ.  each  for  mourn-  and  horses 
ing;  and  by  a  codicil  revoked  the  legacies  of  50Z.  and  is  not  the 
lOZ.  for  mourning  to  his  other  servants  not  particularly  testator's 
named,  and  made  the  following  bequest:  "  To  all  my  ^^T^"  ' 
other  servants  in  lieu  thereof  the  sum  of  500Z.   each,  Bromley 
and  20Z.  each  for  mourning:"    Sir  W.  Grant,  M.  R., 
held  that  a  coachman  supplied,  in  the  course  of  busi 
ness,  with  a  carriage  and  horses  hired  by  the  year  from 
a  job-master,  was  not  entitled  to  the  legacy  as  a  servant 
within  the  intent  and  meaning  of  the  will.     The  coach- 
man, in  that  case,  did  not  board  or  lodge  in  the  testator's 
house,  but  received  from  *hirQ  12s.  a  week  as  [*567] 
board  wages,  and  a  livery  with  the  other  male  servants, 
the   job-master   also  paying  him  9s.  a  week;  but  the 
coachman  served  no  other  person  than  the  testator,  and 
was  returned  by  him  as  his  coachman  under  the  act 
imposing  a  duty  on  male  servants.     However,  Sir  W. 
Grant  observed,  truly,  that  the  coachman  was  merely 
the  subject  of  the  contract,  which  was  with  the  job- 
master, not  a  party  to  it. 

And  in  Howard  v.  Wilson  (e),  in  a  suit  of  subtrac-  ^mg,.  coach- 
tion  of  legacy,  a  coachman,  a  married  man  originally  man  hired 
hired  by,  and  who  had  lived  five  years  with  a  testatrix,  by  testator, 
residing  over  her  stables  in  town,  occasionally  accompa  although  job- 
nying  her  into  the  country,  where  he  lived  in  the  house,  his  wages  and 
though,  like  all  her  servants,  on  board  wages,  waiting  found  livery, 
sometimes  at  table,  and  remaining  with  her  though  she 


[d)  Chilcotx.  Bromley,  12  Ves.  114;  and  see  Quarman  v.  Bv/r- 
nett,  6  M.  &  W.  499,  ante,  p.  351. 

(e)  4  Hagg.  107. 
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Howard  v. 
Wilson. 


Bulling  v. 
Ellice. 
Farm  baliflf 
held  to  be  a 
servant. 


Ogle  V. 
Morgan. 


changed  her  job-master  was  held  entitled  under  a  be- 
quest "  to  each  of  my  servants  living  with  me  at  the 
time  of  my  death  lOl.  ;"  although  the  testatrix  paid  a 
job-master  2001.  a  year,  out  of  which  he  paid  the  coach- 
man wages  and  board  wages  (except  3s.  a  week  extra  in 
the  country),  and  found  him  in  liveries;  Sir  J.  NichoU 
distinguishing  the  case  from  Chilcot  v.  Bromley  (/ ). 

The  late  Earl  of  Leicester  by  his  will  (g)  gave 

"  One  year's  wages  in  advance  to  each  of  my  servants 
in  my  service  at  my  death,  who  shall  have  lived  with  me 
iive  years  or  upwards,  and  one-half  of  a  year's  wages 
to  each  of  my  other  servants  in  my  service  at  my  death; 
the  said  several  legacies  to  my  said  servants  to  be  in 
addition  to  whatever  sum  may  be  due  to  them  respect- 
ively for  wages  up  to  my  death;  also  an  additional  sum 
of  lOl.  to  each  of  my  upper  servants  and  of  5Z.  to  each 
of  my  under  servants  respectively  for  mourning.  And 
I  direct  that  each  of  the  said  legacies  expressly  given 
for  mourning,  and  each  of  the  said  legacies  to  my  said 
servants  shall  be  paid  within  one  calendar  month  next 
after  my  death." 

Knight  Bruce,  V.-C,  held  it  to  be  perfectly  plain 
that  a  farm  bailiff,  who  had  lived  with  the  Earl  twenty- 
eight  years,  at  350Z.  a  year,  living  on  the  home  within 
[*568]  the  park,  *rent  free,  the  Earl  paying  all  rates 
and  taxes,  and  who  was  allowed  keep  for  a  Cow  and  a 
horse,  and  to  take  pupils  to  instruct  in  agriculture,  was 
a  servant  within  the  meaning  of  the  will,  and  clearly 
entitled  to  his  year's  wages  of  350Z.  (h),  and  interest  at 
four  percent,  from  one  month  from  the  testator's  de- 
cease, the  time  when  the  legacy  was  directed  by  the 
will  to  be  paid. 

Where  (i)  the  Earl  of  A.  by  his  will,  after  bequeath- 
ing legacies  to  several  servants  by  name,  bequeathed 


"Servants  on  "to  each  person  as  a  servant  in  my  domestio  establish- 
ment at  the  time  of  my  decease  a  year's  wages  beyond 
what  shall  be  due  to  him  or  her  for  wages:"  Knight 
Bruce,  V.-C,  held  that  a  head  gardener  at  weekly  wages, 
who  had  formerly  resided  in  a  garden-house  in  the 
middle  of  the  garden  (which  had  been  furnished  by  the 
Earl,  and  all  the  expenses  of  which  were  defrayed  by 
him,  and  the  domestic  work  of  which  was  performed 


domestic 
establish- 
ment" only 
applies  to 
indoor 
servants. 


(/)   Ubi  mpra. 
(g)  9  Jurist,  936.  , 

(h)  The  10/.  for  mourning  had  been  paid. 
(i)  Ogle  V.  Morgwn,  19  L.  J.,  Ch.  Cas.  531 ;  reversed  by  Lord 
Truro,  L.  C,  1  De  G.  M'N.  &  G.  359 ;  Vaughan  v.  Booth,  16  Jur. 
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by  his  domestic  servants  and  a  charwoman  paid  by  him), 
but,  on  the  Earl  wishing  to  pull  down  the  garden- 
house,  had  removed  to  another  cottage  belonging  to 
the  Earl  in  an  adjoining  village,  and  who  was  allow- 
ed milk  and  firewood,  was  entitled  to  the  legacy.  But 
Lord  Truro,  on  appeal,  reversed  that  decision,  consid- 
ering that  the  testator  had  in  view  the  distinction  be- 
tween indoor  and  outdoor  servants  when  he  used  the 
term  "servants  in  my  domestic  establishment." 

Moreover,  to  entitle  a  servant  to  a  legacy  of  a  year's  servant  must 
wages  it  has  been  held  that  he  must  have  been  a  yearly  be  a  yearly 
servant,  and  a  servant  who  has  been  paid  weekly  wages  sen-ant. 
is  not  entitled.     Thus,  where  a  will  contained  the  lol-  Booth  \. 
lowing  words,  "I  give  to  each  of  my  servants  one  yearns  -^^'"'• 
wages  over  and  above  what  may  be  due  to  them  at  the  f^ervant  at 
time  of  my  decease,"  a  question  was  made  whether  a  ^^^  entitled^ 
person  who  had  worked  in  the  testator's  garden,  uu-  to  legacy  of 
der   his  gardener,  for  several  years,  at  weekly  wages,  yearns  wages, 
and  a  boy  who  had  served  *the  testator  for  some  [*56y] 
time  as  a  cowboy  at  weekly  wages,  and  neither  of  whom 
resided  with  or  formed  part  of  the  testator's  family,  were 
to  be  considered  as  entitled  under  the  wUl  to  a  year's 
wages;  but  Sir  J.  Leach,  M.  R.,  was  of  opinion  that 
these  persons  were  not  servants  in  the  sense  in  which 
the  testator  had  used  the  expression.     In  speaking  of  a 
year's  wages  the  testator  plainly  used  that  expression 
with  reference  to  family  servants  usually  hired  by  the 
year  (j). 

And  so  where   (k)   a  testator  by  his  will  gave   "  io  siaekwell  r. 
each  of  his  servants  living  with  him  at  his  decease,  and  Pennant. 
who  had  lived  with  him  three  vears,"  a  legacy  of  one  Nor  gardener 
year's  wages,  Sir  G.  Turner,  V.-C,  held,  that  a  head  a*  ^eeW)/ 
gardener  who  at  the  time  of  the  death  of  the  testator  ^^^^' 
lived  in  a  cottage  of  the  testator  in  the  grounds,  free  of 
rent,  and  was  employed  at  17s.  a  week,  was  not  entitled 
to  the  legacy ;.  as  although  clearly  a  servant,  and  not  to 
be  excluded  on  the  ground  that  he  was  not  living  in 
the  same  house  with  the  testator,  yet  the  bequest  only 
applied  to  servants  hired  by  the  year.     He  could  not 
impute  to  the  testator  that  he  meant  by  a  year's  wages 
the  aggregate  amount  of  fifty-two  weeks'  wages.     And 
as  the  evidence  on  the  part  of  the  plaintiff  failed  to 
make  out  that  he  was  a  yearly  servant,  his  claim  was 
dismissed  with  costs. 


(j)  Booth  V.  Dean,  1  Myl.  &  K.  560.     But  see  Thrupp  v.  Col- 
lett,  post,  p.  570. 

{k)  Blackwell  v.  Pennant,  9  Hare,  551. 
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Breslin  v. 
WcUdron. 


Thrupp  V. 
Collett. 


Upon  the  authority  of  these  cases  a  similar  decision 
was  made  in  Ireland,  in  a  case  {1}  in  which  a  testator 
bequeathed  "  unto  each  and  every  of  the  servants,  male 
and  female,  who  shall  respectively  have  been  living  in 
my  service  for  the  space  of  six  calendar  months  im- 
mediately previous  to  my  decease,  the  amount  of  one 
year's  standing  wages  over  and  above  any  yearly  salary 
or  wages  I  may  owe  them  respectively  at  my  decease." 
A  person  who  stated  that  he  was  "  a  servant  in  the  em- 
ployment of  the  testator  as  a  gardener  for  a  period  of 
[*570]  nearly  eleven  years  prior  to  his  *decease,  and 
was  hired  by  the  testator  as  such  servant  on  the  1 7th  of 
March,  1841,  at  wages  or  remuneration  equivalent  to 
the  sum  of  52Z.  a  year,  payable  by  a  weekly  allowance 
of  12s.  6d.  in  money,  and  by  means  of  a  house  ■  rent 
free,  and  a  certain  allowance  of  milk  and  coals  yearly; 
all  of  which  money  and  other  wages  and  allowance  were 
equivalent  in  value  to  the  said  yearly  salary  of  52Z.  a 
year,"  was  held  by  Brady,  L.  C.,  not  entitled  to  any 
legacy  under  the  above  bequest,  as  the  terms  of  the 
bequest  made  it  essential  that  the  servant  should  have 
been  engaged  on  a  yearly  hiring  and  wages,  and  it  could 
not  be  inferred  from  the  petitioner's  statement  that  there 
was  a  yearly  hiring,  or  a  hiring  at  yearly  wages.  But 
he  (the  L.  C.)  thought  it  certainly  not  of  any  import- 
ance that  the  petitioner  did  not  live  in  the  house,  nor 
that  his  wages  were  paid  weekly  or  at  irregular  inter- 
vals, if  they  were  in  truth  yearly  wages. 

However,  where  (m)  a  testator,  among  other  pecuni- 
ary legacies,  gave  to  his  executors  the  sum  of  1,000Z.  to 
be  equally  divided  between  all  the  servants  in  his  ser- 
vice at  the  time  of  his  decease  (except  as  in  his  will 
mentioned),  it  was  held  by  Sir  J.  Eomilly,  M.  R.,  that 
a  head  gardener  and  under  gardener  at  weekly  wages, 
who  lived  at  their  own  houses,  adjacent  to  that  of  the 
testator,  and  were  occupied  in  their  employment  of 
gardeners  the  whole  of  the  working  days,  and  occasion- 
ally on  Sundays,  to  feed  the  cattle  and  attend  to  the 
garden,  and  had  no  employment  from  any  other  person 
during  their  engagement  with  the  testator,  were  ser- 
vants within  the  meaning  of  the  will. 

"  The  case  of  Townshend  v.  Windham  "  (n),  said  the 
M.  E.,  "lays  down  that  the  mere  fact  of  responsibility  is 
not  a  ground  upon  which  the  court  ought  to  proceed. 


I)  Breslin  v.  Waldron,  4  Ir.  Ch.  C.  333  (1885). 
m)  Thrupp  V.  Collett,  5  Jurist,  N.  S.  Ill ;  26  Beav.  147. 
(ji)  2  Vern.  546,  supra,  p.  566. 
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and  it  would  appear  to  me  a  very  strange  decision  to 
hold  that  a  person  is  not  a  servant  because  he  does  not 
live  in  the  house  but  in  a  cottage  belonging  to  his  mas- 
ter. It  is  a  common  thing  to  pay  gardeners  by  the 
week.  The  gardener  was  in  the  employment  of  the 
*te8tator  for  upwards  of  a  year,  and  during  the  [*571] 
whole  of  that  time  was  engaged  in  the  management  of 
the  garden.  I  can  see  no  definition  of  '  servants '  which 
would  exclude  the  gardener.  The  same  observation 
applies  to  the  under  gardener,  and  he  also  is  entitled  as 
one  of  the  servants  of  the  testator." 

The  servant  also  must,  generally  speaking,  continue  service  must 
in  the  service  of  the  testator  to  the  time  of  his  death.      continue  to 

Sir  Bobert  Henley,  by  will  (o),  gave  lOOl  apiece  to  death  of 
all  his  servants.     The  Court  declared  that  none  but  such  testator, 
as  were  his  servants  before  the  making  of  the  will  (p),  "^""^^  '^• 
and  did  so  continue  to  be  servants  to  him  until  the  time  ^^^y- 
of  his  death,  could  have  any  pretence  to  the  legacy :  and 
such  only  as  were  his  menial   servants,  and  lived  all 
along  in  the  house  with  him  from  the  date  of  the  will 
until  his  death,  and  no  others. 

But  where  (^)  a  testator  bequeathed  a  legacy  to  Jane  Herbert  v. 
H.,  "if  in  his  service  at  the  time  of  his  decease,"  and  it  -Eeirf. 
appeared  that  Jane  H.  had  quitted  his  house  a  few  days  Quitting 
before  his  death.  Lord  Eldon  held,  that  parol  evidence  ^o^e  but 
was  admissible  to  show  that  though  she  had  quitted  his  ^°  service. 
hcmse,  she  contined  and  was  considered  by  him  as  still 
in  his  service :  and  upon  that  evidence  the  legacy  was 
established. 

And  in  a  subsequent  case  (r),  where  a  testator  had  Parker  v. 
several  servants,  and  by  a  codicil  to  his  will  bequeathed  Marchant. 
to  some  of  them  by  name  legacies  of  1,OOOZ.  each,  and  Servant  who 
then  gave  "to  the  other  servants  500Z.  each;"  it  was  1^'*'®^ '^''^ 
held  by  Lord  Lyndhurst,  L.  C.  (affirming  the  decision  a^te  o/^^ll 
of  Knight  Bruce,  V.-C),  that  A.  E.,  a  female  servant  but  had  left 
who  was  in  the  testator's  service  at  the  date  of  the  co-  long  before 
dicil,  though  for  ten  weeks  only,  and  quitted  it  three  Jj'n  i^^^*J?u 
years  and  a  half  before  *his  death,  was  entitled  [*572]  un^er^be-  * 

.  quest  to 

"other 
(o)  Jones  V.  Henley,  2  Chanc.  Rep.  361.  servants." 

\p)  The  question  does  not  appear  to  have  been  raised  in  any 
subsequent  cases,  whether  it  was  necessary  that  the  servant  should 
have  been  in  the  service  of  the  testator  at  the  date  of  his  will,  as 
well  as  at  the  time  of  his  death.     See  Parker  v.  Marchant,  infra, 
(q)  Herbert  v.  Eeid,  16Ves.  481. 

(r)  Parker  v.  Marchant,  6  Jurist,  293 ;  1  Y.  &  C,  N.  S.  290 ;  8. 
C,  on  appeal,  7  Jur.  457  (the  point  in,  the  text  is  not  noticed  in 
the  report,  2  Cr.  &  Ph.) 
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Parher  v. 
Marchant. 


Servant 
wrongfully 
discharged 
not  entitled ; 
Darlow  v. 
Edwards 


nor  one  who 
has  volun- 
tarily left. 
Venes  v. 
Marriott. 
Promissory 
notes  left  by 
master  pay- 
able to  his 
servant,  but 
not  delivered 
in  master's 
lifetime  void. 


to  a  legacy  of   500Z.  considering  that  the  case  of  Jones 
V.  Henley  (s)  did  not  apply.     And  his  lordship  said, — 

"  The  testator  had  several  servants,  some  of  whom  had 
lived  in  his  service  for  many  years,  as  he  states  in  his 
codicil.  The  others  lived  with  him  for  a  shorter  period 
of  time.  He  distinguishes  between  them.  He  gives  to 
three  of  them  by  name,  who  had  lived  in  his  service  for 
many  years,  1,000^.  each,  and  he  then  expresses  himself 
thus,  'to  the  other  servants  500Z.  each.'  What  is  meant 
by  the  other  servants  ?  The  rest.  After  taking  out  of 
the  whole  class  the  three  individuals  who  are  named, 
Mrs.  D.  and  the  two  others,  to  whom  he  gives  1,000Z.  ' 
each,  he  then  gives  500Z.  to  the  remainder.  It  appears 
to  me  as  if  he  had  named  them,  and  as  he  annexes  no 
condition  to  the  gift,  I  am  of  the  opinion  that  A.  E.  is 
entitled,  on  ihe  construction  of  this  codicil,  to  the  legacy 
of  500Z." 

Even  a  servant  wrongfully  discharged  is  not  entitled 
to  a  legacy  left  by  a  will,  which  requires  that  the  lega  • 
tee  shall  be  "  in  the  service"  to  be  entitled  to  it.  And 
therefore,  where  a  man  left  his  landed  estate  to  his  son 
and  charged  it  with  the  payment  to  his  faithful  servant 
S.,  of  an  annuity  of  12Z.  "  provided  she  shall  be  in  my 
service  at  the  time,  of  my  decease;"  and  two  days  before 
his  death  discharged  her  without  sufficient  ground, 
paying  her  wages ;  it  was  held  by  the  Exchequer  Cham- 
ber, that  although  she  might  perhaps  recover  damages 
in  an  action  for  wrongful  discharge,  yet  she  was  not  in 
the  service  of  the  testator  at  the  time  of  his  decease,  and 
therefore  not  entitled  to  the  annuity  (t). 

And  a  similar  decisioi^  was  made  where  a  servant 
voluntarily  left  the  house  of  a  lunatic  master  during  his 
lifetime,  receiving  wages  up  to  the  end  of  his  year,  16th 
October,  though  the  testator  died  on  the  8th  October  (m). 

Where  a  man  on  his  death  left  among  his  papers  two 
letters  sealed  and  directed  "for  Sarah  Gough,  my  late 
[*573]  *servant,"  one  of  which  contained  a  promissory 
note  for  400Z.,  and  the  letter  stated  that  it  was  "in  con- 
sideration of  her  long  and  faithful  services  "  (she  hav- 
ing been  his  housekeeper,  but  having  left  on  having  a 


Ubi  supra, 
(t)  Darlow T.  Edwards,  32  L.  J.,  Exc.  51  ;  1  H.  &  C.  547  ;  6L. 
T.,  N.  S.  905. 

(m)  Be  Sevres'  Estate,  Venes  v.  Marriott,  31  L.  J.,  Ch.  519.  In 
Be  Hartley's  Trusts,  47  L.  J.,  Ch.  610,  it  was  held  that  an  order 
in  lunacy  operated  as  a  dismissal  of  a  servant  of  a  testatrix  who 
was  lunatic,  and  the  servant  was  held  not  to  be  entitled  to  a 
legacy  left  to  those  in  the  service. 
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child  by  him),  and  that  his  executors  would  pay  her  the  Gough  v. 
amount  of  the  note;  and  the  other  letter  was  similarly  Findon. 
addressed,  and  inclosed  a  note  for  200Z.,  and  in  the  let- 
ter there  was  the  following  passage: — "In  addition  to  any 
sum  I  owe  you,  I  enclose  you  200Z.  as  a  mark  of  my  re- 
spect," and  there  was  also  a  recommendation  that  the 
money  should  be  invested  for  the  benefit  of  the  child ; 
it  was  held  that  the  notes  were  void  as  notes  for  want 
of  delivery  in  the  maker's  lifetime,  and  therefore  the 
executors  were  not  liable  upon  them;  and  they  were 
also  void  as  testamentary  dispositions,  for  non-com- 
pliance \?iih  the  Wills  Act  (a;). 

And  a  similar  decision  was  made  by  Kindersley,  V.-C,  Trimmer  v. 
in  a  case  {y)  in  which  a  housekeeper  who  had  been  forty  Danby. 
years  in  the  testator's  service,  and  to  whom  an  annuity 
was  bequeathed  by  his  will,  claimed  some  Austrian 
bonds  which  were  in  a  box  belonging  to  the  testator,  of 
which,  and  the  key,  she  had  the  custody.  The  bonds 
were  rolled  up  in  packets,  and  one  containing  ten  had 
this  endorsement,  signed  by  the  testator,  "  The  first  five 
numbers  of  the  Austrian  Bonds  belong  to  and  are 
Hannah  Danby's  prop^ty.  Signed,  J.  M.  W.  Turner." 
It  was  held  that,  as  there  had  been  no  actual  transfer 
or  delivery  of  the  five  bonds,  they  still  formed  part  of 
the  testator's  assets,  for  although  H.  D.  had  the  custody 
she  had  not  the  possession  of  the  bonds. 

By  his  will  dated  November,  1876,  B.,  a  testator  who  Servant  who 
died  in  July,  1883,  bequeathed  "  to  each  of  my  servants  tad  left 
who  shall  at  my  death  have  been  in  my  service  twelve  service  not 
calendar  months  or  longer,  one  year's  wages  in  addition  i^tLy  "in 
*to  anything  owing  by  me,  and  to  my  gardener,  [*574]  addition"  to 
P.  G.,  300Z.  in  addition."     In  August,  1880,  P.  G.,who  wages. 
had  been  in  testator's  service  thirty- three  years,  left  the  Benyon  v. 
service,  and  on  leaving  the  testator  made  him  a  present  Grieve. 
of  lOOZ.     It  was  held  by  Kay,  J.,  that,  as  P.  G.  was  not 
in  the  service  at  the  death  of  the  testator,  he  had  not 
fulfilled  the  condition,  and  was    not   entitled   to   the 
300Z.  {z). 

When  a  legacy  is  left  by  a  master  to  his  servant,  it 
will,  sometimes,  be  considered  as  a  satisfaction,  either 
in  the  whole  or  in  part,  of  any  wages  due  at  the  time  of 

(x)  Oough  V.  Findon,  21  L.  J.,  Exc.  58 ;  7  Exc.  48  ;  see  Hulse 
V.  IMse,  17  C.  B.  711,  721.  But  there  may  be  a  good  donatio 
mortis  causd  of  promissory  notes  without  indorsement.  Veal  v. 
Veal,  29  L.  J.,  Ch.  321.  In  BeMunn's  Will,  44  L.  J.,  Ch.  255,  E. 
B.  was  held  entitled  to  a  legacy  "to  my  housekeeper  M.  E." 

iy)  Trimmer  v.  Daribyj  25  L.  J.,  Ch.  424. 

\z)  Bemyon  v.  Grieve  (Times,  June  28th,  1884). 
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How  far 
legacy  is  a 
satisfaction 
of  debt  for 
wages. 
Matthews  v. 
Matthews. 


Be  Fuller 


the  master's  death,  unless  a  contrary  intention  appear 
from  the  master's  will  (a).  Courts  of  equity,  however, 
are  inclined  to  infer  a  contrary  intention  from  slight 
circumstances.  Thus,  in  Matthews  v.  Matthews  (6),  Sir 
Thomas  Clarke,  M.  E.,  said  he  remembered  a  case,  before 
Lord  Hardwicke,  where  an  old  lady,  indebted  to  a  ser- 
vant for  wages,  by  will  gave  ten  times  as  much  as  she 
owed  or  was  likely  to  owe;  yet  because  the  legacy  was 
made  payable  a  month  after  her  own  death,  the  Court 
laid  hold  of  that  circumstance  to  take  it  out  of  the  gen- 
eral rule  (c). 

A  testator  (d)  bequeathed  by  will  as  follows  : — "Like- 
wise, should  my  executors  think  proper,  to  my  man- 
servant whom  I  call  Sam  (the  plaintiff)  I  give  201.  con  ■ 
ditional  on  his  continuing  to  conduct  himself  faithfully 
in  all  respects,"  and  appointed  executors.  The  will  was 
made  and  the  testator  died  in  the  district  of  the  County 
[*575]  Court  of  Kent.  *The  executors  renounced  pro- 
bate, and  M.  who  resided  in  London,  took  out  adminis- 
tration with  the  will  annexed  in  the  Prerogative  Court  of 
Canterbury.  Sam  sued  M.  in  the  County  Court  of  Kent 
for  the  20Z.  But  the  Court  of  Queen's  Bench  granted  a 
prohibition  on  the  ground  that  the  grant  of  letters  of 
administration  was  part  of  the  cause  of  action,  and  the 
judge  of  the  County  Court  of  Kent  had  no  jurisdiction 
in  respect  of  it  over  M.  And  it  was  doubted  whether 
the  bequest  was  a  legacy  which  might  be  recovered  in 
the  proper  county  court,  or  a  bequest  in  trust  only  to  be 
enforced  in  equity.  Lord  Campbell  thought  it  was  a 
legacy  which  might  be  recovered  in  the  county  court. 

Germane  to  the  subject  we  have  been  treating  of,  and 
therefore  proper  to  be  introduced  in  this  place,  are  the 
cases  in  which  the  question  has  arisen  whether  a  direc- 


(a)  See  Le  Sage  v.  CoussmaJcer,  1  Esp.  188. 

(J)  2  Ves.  sen.  636;  see  also  Chaneey's  case,  1  P.  Wms.  408. 
However,  in  Richardson  v.  Greese.  3  Atk.  69,  Lord  Hardwicke 
said  that  legacies  to  servants  had  never  been  held  to  be  in  satisfac- 
tion of  debts.  See  Smith -v.  Smith,  31  L.  J.,  Ch.  91.  In  France 
legacies  to  servants  are  not  considered  as  satisfaction  for  wages, 
Code  Civ.  liv.  3,  tit.  2,  sec.  6,  1023. 

(c)  In  Roeh  v.  Callen,  6  Hare,  534,  an  annuity  of  201.  left  to  a 
servant  by  a  codicil  was  held  to  be  cumulative  upon  and  not  in 
substitution  of  a  similar  annuity  left  by  the  will.  Where  a  tes- 
tatrix directed  her  executors  to  purchase  am  annuity  of  50Z.  a  year 
in  government  securities  for  her  servant  M.,  it  was  held  that  the 
annuity  was  perpetual  and  not  for  life  only;  Boss  v.  Borer,  31  L. 
J.,  Ch.  709.  And  a  legacy  to  "servant  and  friend  A.,"  and  a 
year's  wages  to  all  servants,  was  held  cumulative. .  Wilson  v. 
O'Leary,  40  L.  J.,  Ch.  709. 

(d)  Be  Fuller,  3  E.  &  B.  573. 
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tion  or  injunction  in  a  will  to  employ  a  particular  Direction  by 
•  steward  or  agent  imposes  on  the  devisee  an  obligation  testator  to 
in  the  nature  of  a  trust  in  favour  of  the  person  so  employ 
named  "(e).  This  question  arose  in  the  case  of  Lawless  ^ervlSi'or 
V.  Shaio  (/).  There  the  testator,  after  devising  his  agent. 
estates,  charged  with  certain  annuities,  to  his  friend  Lawless  v. 
Shaw  (then  aged  twenty  years)  for  life,  with  remainders  Shaw. 
over  in  strict  settlement,  and  directing  the  residue  of 
his  personal  estate  to  be  invested  in  the  purchase  of 
other  real  estates,  to  be  settled  in  like  manner,  and 
after  bequeathing  to  his  friend  and  agent,  Lawless, 
lOOZ.  as  a  token  of  esteem,  and  after  directing  his  exe- 
cutors to  pay  to  his  agent  1502.,  to  be  distributed  among 
the  poor  on  his  estates,  declared  it  to  be  his  "particular 
desire  that  his  executors,  whilst  acting  in  the  manage- 
ment of  all  or  any  of  his  affairs  under  his  will,  as  also 
his  friend  Shaw,  when  he  should  enter  into  the  re- 
ceipt of  the  rents  of  his  estates,  should  continue  Law- 
less in  the  receipt  and  *management  thereof,  [*576] 
and  likewise  should  employ  and  retain  him  in  the  re- 
ceipt, ageacy  and  management  of  lands  to  be  purchased 
and  settled  in  pursuance  of  the  will  at  the  usual  fee 
allowed  to  agents,  he  having  acted  for  the  testator  since 
he  became  possessed  of  the  estates  fully  to  his  satisfac- 
tion." The  testator  also  bequeathed  to  his  friend  and 
agent.  Lawless,  150Z.  to  purchase  a  monumental  tablet. 
Soon  after  the  testator's  decease,  Shaw  dismissed  Law- 
less from  his  office  as  land  agent,  but  without  impeach- 
ing his  character  or  capacity.  Lawless  filed  a  bill  in 
Chancery  against  Shaw,  claiming  to  be  reinstated, 
which  was  dismissed  by  Lord  Plunket,  and  his  decree 
(though  upon  a  rehearing  reversed  by  his  successor, 
Lord  St.  Leonards)  was  afterwards  affirmed  in  the 
House  of  Lords.  In  delivering  judgment  in  the  House 
of  Lords,  Lord  Cottenham,  C,  after  stating  that  all 
cases  upon  a  subject  like  this  must  depend  upon  the 
testator's  intention,  and  that  Lawless  v^s  only  agent  to 
the  testator  in  his  lifetime  during  his  pleasure,  and  that 
by  the  terms  of  the  will  the  testator  desired  he  should 
continue  in  the  agency,  and  that  the  natural  presump- 
tion was  that  the  testator  wished  him  to  continue  upon 
the  same  terms,  and  showing  to  what  absurd  conse- 

(e)  See  generally  on  this  subject,  Knight  v.  Knight,  3  Beav. 
148  ;  Green  v.  Marsden,  1  Drew.  646.  In  Thomcroft  v.  Lashmar, 
31  L.  J.,  P.  Mat.  &  Adm.  150,  an  appointment  by  letter  of  an 
agent  and  collector  was  held  not  testamentary. 

(/)  Lloyd  &  Goold,  154 ;  S.  C.  in  Dom.  Proc.  5  CI.  &  P.  129. 
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Lawless  v.       quences  the   upholding   Lawless's   claim  would  lead, 

Shaw.  said, — 

"  There  is,  it  is  true,  a  great  -variety  of  cases  in  which 
the  expression  of  a  wish  has  been  held  to  create  a  trust; 
but  the  rule  of  construefeion  in  these  cases  is  that  there 
should  be  certainty  in  the  object  and  in  the  subject  of 
a  trust  so  created  ;  that  the  expressions  in  the  will 
should  not  leave  the  matter  in  a  doubtful  ambiguity. 
Gary  v.  Gary  (g)  has  been  referred  to.  There  Lord 
Eedesdale  expressed  the  rule  in  these  words,  '  When  a 
testator,  having  in  his  power  to  dispose  of  property, 
expresses  a  desire  as  to  the  disposition  of  the  property, 
and  the  objects  to  which  he  refers  are  certain,  the  de- 
sire so  expressed  amounts  to  a  command,  and  if  he 
shows  his  desire,  he  in  fact  expresses  his  intention,  pro- 
vided the  objects  to  which  he  refers  are  so  defined  that 
a  court  can  act  upon  the  desire  so  expressed."  In  Foley 
V.  Parry  (h)  the  court  held  that  a  desire  that  a  devisee 
in  remainder  should  be  educated  and  maintained  from 
[*577]  the  *income  of  the  devised  property  created  a 
trust  in  his  favour.  There  everything  concurred  to 
show  that  such  was  the  intention  of  the  testator.  In 
Hibbert  v.  Hibbert  («')  a  trust  was  held  to  be  created  as 
to  a  West  Indian  estate,  and  H.,  the  person  in  whose 
favour  the  desire  was  made,  was  appointed  consignee. 
But  there  the  words  were  clear  and  express  in  his 
favour,  though  the  estate  to  which  they  applied  ap- 
peared doubtful.  In  Tibbits  v.  Tibbits  (j)  there  was  no 
doubt  as  to  the  subject  matter,  but  still  that  case  carried 
the  doctrine  of  creation  of  trusts  further  than  any 
which  had  preceded  it,  though,  as  it  seems  to  me,  not 
80  far  as  the  decree  (of  Lord  St.  Leonards)  in  the  pres- 
ent case  has  carried  it.  It  is  true  that  all  the  court  re- 
quires is  that  the  subject  and  object  shall  be  defined 
and  certain.  Then  what  is  the  subject  in  the  present 
case  ?  It  is  the  right  to  be  employed  in  the  receipt  of 
the  rents,  and  the  agency  and  management,  of  the  land 
of  another  person  upon  the  usual  fees.  What  is  the 
necessary  effect  of  this  alleged  right  ?  It  goes  to  ex- 
clude Shaw  from  the  management  of  his  own  estate,  or 
from  the  receipt  of  the  rents  themselves.  Then  this 
question  arises  :  Suppose  that  he  parts  with  the  estate, 
would  it,  in  the  hands  of  a  purchaser,  be  subject  to  the 
same  liability  to  this  claim  of  agency  on  the  part  of 

(ff)  2  Sch.  &  Lef.  173. 

h)  5  Sim.  138,  aflrmed  on  appeal,  2  M.  &  K.  138. 

h)  3  Mer.  681. 

U)  19  Ves.  656;  Jac.  317. 
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Lawless  ?  Was  it  the  desire  or  the  wish  of  the  testator  Lawless  v 
that  it  should  be  so  ?  or  did  he  merely  wish  that  his  S7taw. 
devisee  should  employ  a  man  whose  conduct  had  given 
satisfaction  to  himself  ?  Some  cases  of  difficulties  of 
another  kind  were  put  in  the  course  of  the  argument. 
It  was  asked,  among  other  things,  whether,  if  a  testator 
should  say  that  he  desired  his  son  to  be  educated  at  a 
particular  school  that  would  create  a  trust  in  favour  of 
the  schoolmaster  ?  That  would  certainly  be  a  matter  for 
the  advantage  of  the  schoolmaster,  but  it  could  not  be 
contended  that  he  would  have  a  right  to  enforce  the 
performance  of  thisdesire  of  the  testator.  It  would  be 
an  expression  of  desire  made  for  the  benefit,  not  of  the 
schoolmaster,  but  of  the  scholar.  Having  examined 
all  the  cases,  and  quite  satisfied  myself  that  there  is  not 
a  case  which  comes  at  all  near  the  present,  I  mean 
indeed  that  all  are  against  the  construction  contended 
for  by  the  respondent,  I  am  of  opinion  that  the  judg- 
ment pronounced  by  Lord  Plunket  was  correct,  and  that 
the  decree  of  Lord  Chancellor  Sugden  must  so  far  be 
reversed." 

In  a  previous  case  (k)  in  which  a  testator  devised  his  Auditor, 
estates  to  trustees  upon  trust  to  let  the  same,  and  apply  Williams  v. 
the  rents  in  paying  off  certain  incumbrances,  and  ap-  Corbet 
pointed  A.  to  be  auditor  of  the  accounts  during  the  ex- 
exoution  of  the  trusts,  and  directed  the  trustees  to  pay 
him  the  usual  annual  remuneration  ;  Sir  L.   Shadwell, 
V.-C,  held  that  *the  trustees  were  not  justified  [*578] 
in  removing  A.  from  the  office,  there  being  no  imputa- 
tion on  his  conduct,  for  that  he  had  as  much  right  to 
be  auditor  as  any  one  of  the  devisees  had  to  the  estates. 

Where  a  testator  (I),  after  leaving  some  legacies,  pro-  Knight  v. 
ceeded  thus,  "I  trust  to  the  liberality  of  my  successors  Knight. 
to  reward  any  others  of  my  old  servants  and  tenants  ac- 
cording to  their  deserts,"  Lord  Langdale,  M.  E.,  thought 
he  could  not  be  understood  to  have  intended  to  create 
an  imperative  trust. 

(k)   Williams  v.  Corbet,  8  Sim.  349. 
(l)  Knight  v.  Knight,  3  Beav.  148. 


(587) 


(527) 


APPENDIX. 


*22  Geo.  2,  c.  27.  [*579] 

An  Act  for  the  more  effectual  preventing  of  Frauds  and  Abuses 
committed  by  Persons  employed  in  the  Manufacture  of  Hats,  and 
in  the  Woollen,  Linnen,  Fustian,  Cotton,  Iron,  Leather,  Furr, 
Hemp,  Max,  Mohair  and  Silk  (a)  Manufactures  ;  and  for  pre- 
venting unlawful  Combinations  of  Journeymen  Dyers  and  Jour- 
neymen Hotpressers,  and  of  all  Persons  employed  in  the  said 
several  Manufactures  ;  and  for  the  better  Payment  of  their 
Wages. 

Whereas  by  an  act  made  13  Geo.  2,  intituled  ' '  An  Act  to  explain  and  amend 
an  Act  made  in  the  first  year  of  the  reign  of  her  late  Majesty  Queen  Anne,  in- 
tituled '  An  Act  for  the  more  effectual  preventing  the  Abuses  and  Frauds  of 
Persons  employed  in  the  working  up  the  Woollen,  Linnen,  Fustian,  Cotton 
and  Iron  Manufactures  of  this  Kingdom,  and  for  extending  the  said  Act  to  the 
Manufactures  of  Leather/  "  it  is  amongst  other  things  enacted,  that  it  any  per- 
son or  persons  hired  or  employed  in  the  working  up  of  any  woollen,  linnen, 
fustian,  cotton  or  iron  manufactures  shall  purloin,  imbezil,  secrete,  sell,  pawn, 
exchange  or  otherwise  illegally  dispose  of  any  the  materials  with  which  he,  she 
or  they  shall  be  respectively  entrusted  to  work  up  such  woollen,  linnen,  fustian, 
CDtton  or  iron  manufactures,  whether  the  same  be  or  be  not  first  made  up  or 
manufactured,  or  shall  reel  false  or  short  yarn,  the  person  or  persons  so  oifend- 
ing,  and  being  thereof  convicted  in  manner  prescribed  by  the  said  act  of  1 
Ann. ,  shall  forfeit  double  the  value  of  the  damages  which  the  owner  or  owners 
of  such  materials  shall  respectively  sustain  thereby,  together  vpith  full  costs  of 
prosecution  for  every  such  offence ;  and  in  case  immediate  payment  of  the  re- 
spective forfeitures,  together  with  such  costs  of  prosecution  as  aforesaid,  shall  be 
neglected  or  refused  to  be  made,  that  then  it  shall  and  may  be  lavrful  to  and 
for  the  same  justice  of  the  peace,  before  whom  such  conviction  shall  be  made, 
to  cause  the  offender  or  offenders  to  be  committed  to  the  house  of  correction,  to 
be  there  whipped  and  kept  to  hard  labour  for  any  time  not  exceeding  fourteen 
days  ;  and  in  case  of  a  further  conviction  for  a  second  or  other  subsequent  of- 
fence, for  imbezilling  or  purloining  any  of  the  materials  in  the.  said  Act  of  1 
Ann.  mentioned,  that  the  person  or  persons  so  offending  shall,  for  every  second 
or  other  subsequent  offence  forfeit  four  times  the  value  of  the  damages  which 
the  owner  or  owners  of  such  materials  (whether  the  same  be  or  be  not  made  up 
or  manufactured)  shall  sustain  thereby,  together  with  such  costs  of  prosecution 
as  shall  be  adjudged  reasonable  by  the  justice  before  whom  such  offender  or  of- 
fenders *shall  be  respectively  convicted ;  and  in  case  immediate  pay-  [*580] 

(a)  Eepealed  as  to  woollen,  linen,    cotton,  flax,   mohair,  and  silk  manu- 
factures, 6  &  7  Vict.  e.  40,  post. 
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ment  of  the  respective  forfeitures,  together  with  such  costs  of  prosecution  as 
aforesaid,  shall  be  neglected  or  refused  to  be  made,  that  then  such  justice,  or 
any  other  justice  of  the  peace  for  the  county,  riding,  division,  city,  town  or 
place  where  such  offences  shall  be  committed,  shall  cause  the  said  offenders  to 
be  committed  to  the  house  of  correction,  to  be  there  kept  to  hard  labour^or  any 
time  not  exceeding  three  months,  nor  less  than  one  month,  as  to  such  justice 
shall  seem  reasonable ;  and  also  during  the  time  of  such  commitment  shall 
cause  the  said  offender  or  offenders  to  be  publickly  whipped  in  the  market  town 
where  such  offender  or  offenders  shall  be  respectively  committed  at  the  market 
place  or  cross  of  such  town,  once  or  ofteuer,  as  to  such  justice  shall  seem  reason- 
able ;  and  it  is  by  the  said  act  of  13  Geo.  2  also  further  en?icted,  that  every  per- 
son or  persons  who  shall  buy  or  receive,  accept  or  take,  by  way  of  gift,  pawn, 
pledge  or  sale,  of  or  from  any  of  the  persons  in  the  said  act  of  1  Ann.  mentioned, 
any  woollen,  linnen,  fustian,  cotton,  or  iron  manufactures,  either  before  or  after 
the  same  shall  be  manufactured  or  converted  into  merchantable  wares,  know- 
ing the  same  to  be  so  purloined  or  imbezilled,  and  being  thereof  lawfully  con- 
victed, shall  severally  suffer  the  like  forfeitures  and  penalties  as  are  by  the  said 
acts  respectively  inflicted  on  persons  purloining  or  imbezilling  such  of  the  mar 
terials  or  manufactures  enumerated  in  the  said  acts  respectively  ;  all  which  for- 
feitures, when  recovered,  are  by  the  said  act  of  13  Geo.  2  directed  to  be  applied 
in  manner  following ;  that  is  to  say,  one  moiety  thereof  to  the  use  of  the  party 
or  parties  injured,  and  the  other  moiety  to  the  use  of  the  poor  of  the  parish  only 
where  the  offence  shall  be  committed,  with  the  like  liberty  and  benefit  of  ap- 
pealing to  all  parties  as  is  given  in  and  by  the  said  act  of  1  Ann.  :  and  it  is  by 
the  said  act  of  13  Geo.  2  also  further  enacted,  that  if  any  person  or  persons 
hired  or  employed  in  cutting,  paring,  washing,  dressing,  sewing,  making  up,  or 
otherwise  manufacturing  of  gloves,  breeches,  leather,  skins,  boots,  shoes,  slip- 
pers, wares,  or  other  goods  or  merchandizes,  to  be  made  use  of  in  any  of  the 
trades  or  employments,  or  in  manner  last  mentioned,  or  in  any  branch  or  par- 
ticular thereof,  shall  fraudulently  purloin,  imbezil,  secrete,  sell,  pawn,  or  ex- 
change all  or  any  part  of  the  gloves,  breeches,  leather,  skins,  parings,  orshreads 
of  gloves,  or  leather,  or  other  materials  with  which  he,  she  or  they  shall  be  en- 
trusted to  work  up  or  manufacture,  or  shall  purloin,  imbezil,  secrete,  sell,  pawn 
or  exchange  any  gloves,  breeches,  boots,  shoes,  slippers  or  wares  when  made, 
wrought  up,  or  manufactured,  or  do  or  wilfully  permit  any  other  act  to  lessen 
the  value  of  such,  or  any  part  of  such  gloves,  breeches,  leather,  skins,  parings 
or  shreads  of  gloves,  or  leather,  boots,  shoes,  slippers  or  other  wares  last  par- 
ticularized, either  before  or  after  the  same  shall  be  respectively  so  made  into 
wares,  and  be  thereof  lawfully  convicted,  in  manner  prescribed  by  the  said  last 
mentioned  act,  before  one  or  more  justice  or  justices  of  the  peace  for  the  county, 
riding,  division,  city,  town  or  place,  where  such  offence  shall  be  committed,  or 
where  the  party  or  parties  so  charged  shall  reside  or  inhabit,  such  justice  or 
justices  shall  and  may  award  the  person  or  persons  so  offending  to  make  a  rea- 
sonable and  suitable  recompence  and  satisfaction  for  every  offence  to  the  parties 
respectively  injured,  for  the  damage  by  them  sustained,  so  as  the  same  do  not 
exceed  double  the  value  of  the  gloves,  breeches,  leather,  boots,  shoes,  slippers, 
wares,  goods  or  materials  by  such  offender  or  offenders  so  purloined  or  imbezil- 
led, secreted,  sold,  pawned  or  exchanged  ;  one-half  thereof  to  go  to  the  party 
or  parties  grieved,  and  the  other  half  to  the  use  of  the  poor  of  the  parish  or 
place  where  such  offence  shall  be  committed,  together  with  the  full  charges  at- 
tending such  conviction,  to  be  levied  by  warrant  under  the  hand  and  seal  or 
hands  and  seals  of  such  justice  or  justices,  by  distress  and  sale  of  the  offender's 
goods  ;  but  if  such  offender  or  offenders  shall  not  have  goods  sufficient  to  an- 
swer the  forfeitures  and  the  expenses  attending  the  premisses,  and  shall  also 
neglect  or  refose  immediately  td  pay  the  same,  that  then  the  said  offender 
[*o81]  or  *offenders  shall  by  like  warrant  of  such  justice  or  justices  last  de- 
scribed, be  for  every  distinct  offence  committed  to  the  house  of  correction,  or 
other  publick  prison  of  such  county,  riding,  city,  town  or  place,  and  there  kept 
to  hard  labour  for  the  space  of  fourteen  days,  and  shall  be  there  likewise  whip- 
ped in  such  manner  as  the  said  justice  or  justices  shall  order  and  direct ;  and  - 
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in  case  also  of  a  subsequent  conviction  for  a  second  or  any  other  such  like  offence, 
that  the  person  or  persons  so  offending,  for  every  second  or  other  subsequent 
offence,  shall  forfeit  four  times  the  value  of  the  damages  which  the  owner  or 
owners  of  such  materials,  either  before  or  after  the  same  shall  be  respectively 
made  up  into  wares,  shall  sustain  thereby,  together  with  such  costs  of  prosecu- 
tion as  shall  be  adjudged  reasonable  by  the  justice  before  whom  such  offender 
or  offenders  shall  be  respectively  convicted  ;  and  in  case  immediate  payment  of 
the  respective  forfeitures,  together  with  such  costs  of  prosecution  as  aforesaid, 
shall  be  neglected  or  refused  to  be  made,  that  then  it  shall  and  may  be  lawful 
to  and  for  such  justice  to  commit  the  offender  or  offenders  last  described  to  the 
house  of  correction  or  other  publick  prison,  to  be  there  kept  to  hard  labour  for 
any  time  not  exceeding  three  months,  nor  less  than  one  month,  as  to  such 
justice  shall  seem  reasonable ;  and  also  during  the  time  of  such  commitment 
shall  cause  the  said  offender  or  offenders  to  be  publickly  whipped  in  the  market 
town  where  such  offender  or  offenders  shall  be  respectively  committed,  at  the 
market-place  or  cross  of  such  town,  once  or  oftener,  as  to  such  justice  shall  seem 
reasonable ;  and  it  is  by  the  said  act  of  13  Geo.  2  also  further  enacted,  that 
every  person  and  persons  who  shall  knowingly  or  willingly  buy  or  receive,  ac- 
cept or  take,  by  way  of  pawn,  pledge,  sale,  or  in  any  other  manner,  of  or  from 
any  of  the  persons  offending  in  either  of  the  particulars  last  mentioned,  or  of  or 
from  any  other  person  or  persons  whatsoever  (except  of  or  from  the  person  or 
persons  in  whom  the  property  of  such  gloves,  breeches,  leather,  boots,  shoes, 
slippers,  wares,-  goods,  or  other  materials  shall  be  at  the  time  of  such  sale, 
pawn,  or  exchange),  or  offer  so  to  do,  such  person  or  persons  offending  therein 
respectively  shall  for  every  offence,  being  convicted  thereof  in  manner  before 
prescribed  by  the  said  last  mentioned  act,  make  such  suitable  and  reasonable 
recompence  and  satisfaction,  within  two  days  next  after  the  matter  or  fact  shall 
be  determined  by  any  one  or  more  justice  or  justices  as  aforesaid,  upon  hearing 
the  same,  or  else  be  subject  to  such  distress,  and,  for  want  of  sufiScient  distress, 
to  be  liable  to  the  like  punishment  as  is  by  the  said  act  directed  to  be  inflicted 
on  such  person  or  persons  as  shall  purloin,  imbezil,  secrete,  sell,  pawn  or  ex- 
change any  gloves,  breeches,  leather,  boots,  shoes,  slippers,  wares,  goods  or 
other  materials  or  effects  of  that  sort  as  aforesaid,  and  so  in  like  mariner  for 
any  second  and  every  other  subsequent  offence  :  and  whereas  the  penalties  and 
forfeitures  to  which  offenders  against  the  said  acts  are  subjected  have  not  been 
sufficient  to  deter  persons  from  committing  the  offences  thereby  intended  to  be 
prevented  :  and  wJtereas  many  persons  employed  in  the  making  of  felts  or  hats, 
and  in  preparing  or  working  up  the  manufactures  of  furr,  hemp,  flax,  mohair, 
and  silk,  and  also  the  manufactures  made  up  of  wool,  furr,  hemp,  flax,  mohair, 
cotton,  or  silk,  or  some  of  them  mixed  one  with  another,  have  of  late  been 
guilty  of  divers  frauds  and  abuses,  by  purloining,  imbezilling,  secreting,  sell- 
ing, pawning,  exchanging,  or  otherwise  unlawfully  disposing  of  the  materials 
with  which  they  have  been  intrusted ;  and  it  is  therefore  become  necessary  to 
make  provision  for  preventing  such  offences  for  the  future :  therefore,  for 
amending  and  rendering  more  effectual  the  said  act  made  13  Geo.  2,  and  for 
extending  the  provisions  and  regulations  therein  and  herein  made  to  the  sev- 
eral manufactures  hereinbefore  mentioned,  be  it  enacted  by  (&c.  &c.),  that  if 
any  person  or  persons  whatsoever  who  shall  be  hired  or  employed  to  make  any 
felt  or  hat,  or  to  prepare  or  work  up  any  woollen,  linnen,  fustian,  cotton,  iron, 
leather,  furr,  hemp,  flax,  mohair,  or  silk  manufactures,  or  any  manufactures 
made  up  or  wool,  furr,  hemp,  flax,  cotton,  mohair,  *or  silk,  or  of  any  of  [*582] 
the  said  materials  mixed  one  with  another,  shall,  from  and  after  the  24th  day 
of  June,  1749,  purloin,  imbezil,  secrete,  sell,  pawn,  exchange,  or  otherwise 
unlawfully  dispose  of  any  of  the  materials  with  which  he,  she  or  they  shall  be 
respectively  intrusted,  whether  the  same  or  any  part  thereof  be  or  be  not  first 
wrought,  made  up,  manufactured  or  converted  into  merchantable  wares  (6), 
or  shall  reel  false  (c)  or  short  yarn,  and  shall  be  thereof  lawfully  convicted 

(J)  See  17  Geo.  3,  c.  56,  post,  and  sect.  16,  as  to  tools,  &c. 
(c)  This  punishment  for  reeling  false  or  short  yarn  having  been  found  too 

(591) 


530  22  Geo.  2,  c.  27. 

(d)  by  the  oath  or  (if  the  owner  thereof  be  of  the  people  called  Quakers)  solemn 
affirmation  of  the  owner  of  such  goods  or  materials,  or  by  the  oath  or  afSrmation 
of  any  other  credible  witness  or  witnesses,  or  by  the  confession  of  the  person  or 
persons  charged  with  such  offence,  before  any  one  (e)  or  more  justice  or  justices 
of  the  peace  of  the  county,  riding,  division,  city,  liberty,  town  or  place  where 
such  offence  shall  be  committed,  or  where  the  person  or  persons  so  charged  shall 
reside  or  inhabit  (which  oath  or  affirmation  the  said  justice  or  justices  is  and 
are  hereby  impowered  and  required  to  administer),  it  shall  and  may  be  lawful 
to  and  for  the  said  justice  or  justices,  by  warrant  under  his  or  their  hand  and 
seal  or  hands  and  seals,  to  commit  the  person  or  persons  so  convicted  to  the 
house  of  correction,  or  other  public  prison  of  such  county,  riding,  division,  city, 
liberty,  town  or  place  (/),  [there  to  be  kept  to  hard  labour  for  the  space  offowrteen 
days,  and  also  to  order  the  person  or  persons  so  convicted  to  be  once  publwkly  whip- 
ped at  the  market  place,  or  some  otlier  publick  place  of  the  city,  town  or  place  where 
such  offender  or  offenders  shall  be  respectively  committed;  and  in  case  of  a  further 
conviction  in  manner  before  prescribed  by  this  act,  for  or  upon  a  second  or  other  sub- 
sequent offence  of  the  same  kind,  it  shall  and  may  be  lawful  to  and  for  the  justice  or 
justices  before  whom  such  conviction  shall  be  had,  to  commit  the  person  or  persons  so 
again  offending  to  the  house  of  correction,  or  oth^  publick  prison  as  aforesaid,  there 
to  be  kept  to  hard  labour  for  any  time  not  exceeding  three  months,  nor  less  than  one 
month;  and  also  to  order  the  person  or  persons  so  again  offending  to  be  publiekly 
whipped  at  the  market  place,  or  some  other  publick  place  of  the  city,  town  or  place 
where  such  offender  or  offenders  shall  be  respectively  committed,  twice  or  oftener,  as 
to  such  justice  or  justices  shall  appear  reasonable  [g) ;  anything  in  the  said  act  of  1 
Ann.,  or  in  the  said  in  part  recited  act  of  13  Geo.  3,  to  the  contrary  in  anywise  not- 
withstanding. ] 

'  2.  Andbeitfurtherenactedbytheauthorityaibresaid,  that  if  any  person  or  per- 
sons shall  buy,  receive,  accept  or  take,  by  way  of  gift,  pawn,  pledge,  sale  or  ex- 
change, or  in  any  other  manner  whatsoever,  of  or  from  any  person  or  persons  hired 
or  employed  to  make  any  felt  or  hat,  or  to  prepare  or  work  up  the  woollen,  linnen, 
fastain,  cotton,  iron,  leather,  furr,  hemp,  flax,  mohair  or  silk  manufactures,  or 
any  manufactures  made  up  of  wooU,  furr,  hemp,  flax,  cotton,  mohair  or  silk,  or 
of  any  of  the  said  materials  mixed  one  with  another,  any  thrums  or  ends  of 
yarn,  or  any  other  materials  of  wooll,  furr,  hemp,  flax,  cotton  or  iron,  or  any 
[*583]  leather,  *mohair  or  silk,  whether  the  same  or  any  part  thereof  be  or  be 
not  first  wrought,  made  up  or  manufactured,  knowing  the  person  or  persons  of 
whom  he,  she  or  they  so  buy,  receive,  accept  or  take  the  said  materials  to  be 
so  hired  or  imployed  as  aforesaid,  and  not  having  first  obtained  the  consent  of 
the  person  or  persons  so  hiring  or  imploying  him,  her  or  them,  who  shall  offer 
to  sell,  pawn,  pledge,  exchange  or  otherwise  dispose  of  the  said  materials,  or 
shall  iDuy,  receive,  accept  or  take  in  any  manner  whatsoever,  of  or  from  any 
other  person  or  persons  whomsoever,  any  of  the  said  materials,  whether  the 
same  be  or  be  not  first  wrought,  made  up  or  manufactured,  knowing  the  same 
to  be  so  purloined  or  imbezzilled,  then  and  in  every  such  case  the  person  or  per- 
sons so  buying,  receiving,  accepting  or  taking  any  such  materials,  being  thereof 
lawfully  convicted  in  manner  before  prescribed  by  this  act  for  the  conviction  of 
persons  purloining  or  imbezzilling  the  said  materials,  shall  for  the  first  offence 

severe  was  repealed,  14  Geo.  3,  c.  44,  and  a  punishment  by  penalty  for  the  first 
offence  not  exceeding  20s.  nor  less  than  5s. ;  for  the  second  offence,  not  exceed- 
ing 51.  nor  less  than  40.s.  ;  and  for  the  third  and  subsequent  offences,  imprison- 
ment with  hard  labour  for  one  calendar  month,  and  to  be  once  publicly  whip- 
ped at  the  nearest  market  town  on  a  market  day,  substituted. 

(d)  As  to  form  of  conviction,  see  58  Geo.  3,  c.  51,  s.  5  ;  but  see  also  11  &  12 
Vict.  c.  43. 

fe)  Two,  17  Geo.  3,  c.  56,  s.  ^,post. 

(/)  The  remainder  of  this  section  was  repealed  by  47  &  48  Vict.  c.  43. 

Ig)  See  17  Geo.  3,  c.  56,  post,  which  alters  the  punishment,  and  sect.  16,  as 
to  tools,  &c. 
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forfeit  the  sum  ot  twenty  pounds  (7t) ;  and  in  case  the  said  forfeiture  shall  not  be 
immediately  paid,  the  justice  or  justices  before  whom  such  conviction  shall  be 
had,  shall  commit  the  party  or  parties  so  convicted  to  the  house  of  correction 
or  other  publiek  prison  as  aforesaid,  there  to  be  kept  to  hard  labour  for  the 
space  of  fourteen  days,  unless  the  said  forfeiture  shall  be  sooner  paid;  and  if 
within  two  days  before  the  expiration  of  the  said  fourteen  days,  the  said  for- 
feiture shall  not  be  paid,  the  said  justice  or  justices  is  and  are  hereby  impow- 
ered  and  required  to  order  the  person  or  persons  so  convicted  to  be  publickly 
whipped  at  the  market  place,  or  some  other  publiek  place  of  the  city,  town  or 
place  where  such  offender  or  offenders  shall  be  respectively  committed,  once  or 
oftener,  as  to  such  justice  or  justices  shall  appear  reasonable;  and,  in  case  of  a 
further  con-\-iction  for  or  upon  a  second  or  any  other  subsequent  offence  of  the 
same  kind,  the  person  or  persons  so  again  offending,  being  thereof  convicted  in 
manner  before  prescribed  by  this  act,  shall  for  every  second  or  other  subsequent 
offence,  forfeit  the  sum  of  forty  pounds  (i);  [and  in  case  the  said  forfeiture  shall 
not  he  immediately  paid,  the  justice  or  justices  before  whom  such  conviction  shall  he 
had  shall  commit  the  party  or  parties  so  convicted  to  the  house  of  correction ,  or  other 
public  prison  as  aforesaid,  there  to  be  kept  to  hard  labour  for  any  time  not  exceeding 
three  montlis,  nor  less  than  one  month,  unless  the  said  forfeiture  shall  he  sooner  paid ; 
and  if,  within  seven  days  before  the  expiration  of  the  time  for  which  such  offender  or 
offenders  shall  he  so  committed,  the  said  forfeiture  shall  not  be  paid,  the  said  justice  or 
justices  is  and  are  hereby  impowered  and  required  to  order  sUeh  offender  or  offenders 
to  he  publickly  whipped  at  the  marketplace  or  some  other  publiek  place  of  the  city,  town 
or  place  where  he,  she  or  they  shall  he  respectively  committed,  twice  or  oftener,  as  to  such 
justice  or  justices  shall  appear  reasonable  ;  and  the  said  respective  forfeiture  of  twenty 
pounds  and  forty  pounds,  when  recovered,  after  satisfaction  shall  have  been  made 
thereout  to  the  party  or  parties  injured,  together  with  such  costs  of  prosecution  as  shall 
be  judged  reasonable  by  the  justice  or  justices  before  whom  such  conviction  shall  have 
been  had,  shall  be  equally  distribiited  amongst  the  poor  of  the  parish  or  place  where 
the  person  or  persons  so  convicted  shall  reside  or  inhabit;  anything  in  the  said  two 
first-mentioned  acts,  or  either  of  them,  to  the  contrary  in  anywise  notwithstanding.^ 
[Serf.  3  teas  repealed  by  30  &  31  Vict.  e.  59.] 
4.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  if  any  person  or 
persons  shall  be  charged  with  and  afterwards  convicted  (7c)  of  purloining  or  em- 
bezzling any  of  the  aforesaid  materials,  or  of  buying  or  *receiving  the  [*584] 
same  in  manner  before  described,  it  shall  and  may  be  lawful  to  and  for  the 
justice  or  justices  of  the  peace  before  whom  such  conviction  shall  be  had 
to  issue  a  warrant  under  his  or  their  hand  and  seal,  or  hands  and  seals,  di- 
rected to  any  person  or  persons,  impoweripg  him  or  them,  in  the  presence 
of  a  constable  or  headborough,  and  in  the  day-time,  to  enter  into  and  search 
the  houses,  out-houses,  shops,  cellars,  vaults  and  other  places  belonging  to 
(k)  the  person  or  persons  so'  convicted  as  aforesaid;  and  if  upon  any  such 
search  or  searches  there  shall  be  found  any  thrums  or  ends  of  yarn,  or  any  other 
materials  of  wooll,  furr,  hemp,  flax,  cotton,  iron,  leather,  mohair  or  silk,  it 
shall  and  may  be  lawful  to  and  for  the  person  or  persons  impowered  to  make 
such  search  or  searches  as  aforesaid  to  bring  such  materials  before  the  said 
justice  or  justices,  to  be  by  him  or  them  detained  and  kept  in  safe  custody; 
and  if  within  the  space  of  twenty-four  days  next  after  such  thrums  or  ends  of 
yarn,  or  other  materials,  shall  be  so  taken  and  detained,  it  shall  be  made  ap- 
pear to  the  satisfaction  of  the  said  justice  or  justices  that  the  person  or  persons 
from  whose  houses,  out-houses,  shops,  cellars,  vaults  or  other  places  as  aforesaid, 
the  said  materials  shall  be  so  taken  and  detained,  is  or  are  the  lawful  ovraer  or 
ovraers  thereof,  and  came  to  the  possession  of  the  same  in  an  honest  and  lawful 
manner,  then  all  such  thrums  or  ends  of  yarn,  or  other  materials,  so  taken  and 

(h)  See  17  Geo.  3,  c.  56,  post;  and  sect.  16,  as  to  tools,  &o. 

(i)  See  17  Geo.  c.  56,  ss.  3  and  4,  post,  where  the  penalties  are  increased. 
This  section  from  (0  repealed  by  47  &  48  Vict.  c.  43. 

(k)  See  17  Geo.  3,  c.  56,  post,  p.  593,  as  to  search  before  conviction,  and  in 
premises  not  belonging  to  person  convicted. 
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kept  as  aforesaid,  shall  be  restored  to  the  person  or  persons  out  of  whose  cus- 
tody or  possession  the  same  shall  have  been  so  taken;  but  in  case  it  shall 
not  be  made  appear  within  the  time  before  limited,  to  the  satisfaction  of  the 
said  justice  or  justices,  that  the  person  or  persons  convicted  as  aforesaid  is  or 
.are  the  lawful  ovmer  or  owners  of  the  said  materials  so  taken  and  detained  as 
'  aforesaid,  then  and  in  every  such  case  the  said  materials  shall  be  deemejj  and 
adjudged  to  be  purloined  or  embezzilled;  and  it  shall  and  may  be  lawful  to 
and  for  the  said  justice  or  justices  to  direct  aU  such  thrums  or  ends  of  yarn,  or 
other  materials,  to  be  publickly  sold,  and  the  money  arising  by  such  sale  (the 
charges  of  such  sale  being  first  deducted)  to  be  equally  distributed  amongst 
the  poor  of  the  parish  or  place  where  the  person  or  persons  so  convicted  shall 
reside  or  inhabit. 

5.  Provided  always,  and  it  is  hereby  enacted,  that  the  said  justice  or  justices 
shall,  within  three  days  after  such  materials  shall  be  brought  to  him  or  them 
as  aforesaid,  give  notice  thereof  in  writing  under  his  or  their  hand  and  seal,  or 
hands  and  seals,  to  the  person  or  persons  convicted  as  aforesaid,  appointing 
in  such  notice  a  time  and  place  for  his,  her  or  their  attending  in  order  to 
make  out  and  prove  his,  her  or  their  property  in  such  materials  so  taken  and 
detained  as  aforesaid;  which  time  so  to  be  appointed  shall  be  within  twenty- 
one  days  and  not  less  than  eighteen  days  after  such  notice  given;  and  if  the 
person  or  persons  so  convicted  shall  be  detained  in  any  house  of  correction  or 
other  prison  as  aforesaid,  the  said  justice  or  justices  shall  also  cause  a  copy  of 
the  said  notice,  attested  under  his  or  their  hand  and  seal  or  hands  and  seals,  to 
be  delivered  to  the  master  or  keeper  of  such  house  of  correction  or  other  prison, 
which  master  or  keeper  is  hereby  required  to  bring  or  cause  to  be  brought  be- 
fore such  justice  or  justices  the  person  or  persons  named  in  such  notice,  at  the 
time  and  place  therein  specified,  if  the  person  or  persons  named  in  such  notice 
be  then  in  the  custody  of  such  master  or  keeper;  and  if  any  such  master  or 
keeper  shall  neglect  or  refuse  to  do  so,  such  master  or  keeper  shall,  for  every 
such  neglect  or  refusal,  forfeit  to  the  person  or  persons  respectively  named  in 
such  notice  the  full  value  of  all  the  materials  so  taken,  detained  and  sold,  to 
be  recovered  by  distress  and  sale  of  the  goods  and  chattels  of  such  master  or 
keeper,  by  warrant  under  the  hand  and  seal  or  hands  and  seals  of  the  justice 
or  justices  signing  such  notice,  in  case  the  said  forfeiture  shall  not  be  immedi- 
ately paid. 

[*585]  *6.  Provided  also,  and  it  ishereby  further  enacted,  that  if  any  person 
shall  think  himself  or  herself  aggrieved  by  the  judgment  or  order  of  the  said 
justice  or  justices  relating  to  the  sale  or  disposal  of  the  said  materials  so  found 
and  detained  as  aforesaid,  such  pe^on  shall  have  liberty  to  appeal  against  the 
judgment  or  order  of  the  said  justice  or  justices  to  the  justices  of  the  peace  in 
the  general  or  quarter  sessions  of  the  peace  which  shall  be  held  for  the  same 
county,  riding,  division,  city,  liberty  or  town  corporate,  next  after  such  judg- 
ment or  order  shall  be  given  or  made;  and  that  in  the  meantime  the  sale  and 
disposal  of  such  materials  shall  be  postponed  (J)  ;  [notice  in  writing  under  the 
Jiand  of  the  person  intending  to  appeal,  signifying  stich  his  or  her  intention,  being 
given  to  the  justice  or  justices  iy  whom  such  order  sMll  have  been  made  before  the 
time  appointed  for  the  sale  and  disposal  of  such  materials ;  and  the  justices  of  the 
peace  in  the  said  general  or  quarter  sessions  of  the  peace  are  hereby  authorized  and 
impowered  to  summon  and  examine  witnesses  upon  oath  {or  being  of  the  people  called 
Quakers,  upon  their  solemn  affirmation),  and  to  hear  and  finally  determine  tlie  matter 
of  the  said  appeal ;  and  in  case  the  said  appellant  sJiall  not  prosecute  such  his  or  her 
appeal,  or  for  any  other  catise  the  judgment  of  the  said  justice  or  justices  by  whom 
such  order  shall  have  been  made  shall  be  affirmed,  it  shall  and  may  be  lawful  to  and 
for  the  justices  in  the  said  general  or  quarter  sessions  of  the  peace  to  award  such  costs 
as  they  in  their  discretion  shall  think  reasonable,  to  be  paid  by  the  appellant  for  de- 
fraying the  expenses  sustained  by  the  defendant  or  defendants  in  such  appeal.^ 

7.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  if  any  person  or 
persons  entrusted  with  any  of  the  materials  hereinbefore  mentioned,  in  order  to 

{I)  The  remainder  of  this  section  was  repealed  by  47  &  48  Vict.  c.  43. 
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prepare,  work  up  or  manufactiore  the  same,  shall  not  use  all  such  materials  in 
the  preparing,  working  up  or  manufacturing  of  the  same,  and  shall  neglect  or 
delay  for  the  space  of  twenty-one  days  (m)  after  such  materials  shall  be  prepared, 
worked  up  or  manufaotui-ed,  to  return  (if  required  by  the  owner  or  owners  of 
such  materials  so  to  do)  so  much  of  the  said  materials  as  shall  not  be  used  as 
aforesaid  to  the  person  or  persons  entrusting  him,  her  or  them  therewith,  such 
neglect  or  delay  shall  be  deemed  and  adjudged  to  be  an  imbezzling  or  purloin- 
ing of  such  materials ;  and  the  person  or  persons  so  neglecting  or  delaying,  be- 
ing thereof  convicted  in  manner  before  prescribed  for  the  conviction  of  offenders 
against  this  act,  shall  suffer  the  like  punishment  (re)  as  persons  convicted  of 
imbezzling  or  purloining  any  of  the  materials  hereinbefore  mentioned  are  by 
this  act  rendered  subject  and  liable  to. 

{Sect.  8  ii'as  repealed  bi/  47  tC-  4-1  Ticf.  c.  43;  sect.  9  was  repealed  ly  17  Geo.  3, 

('.  56,  s.  8,  post,  p.  593;  sects.  10  tt-  11  m-re  repealed  by  34  &  35  J'ict.  c. 

116.] 
12.  And  whereas  by  an  act  made  in  the  12th  Geo.  1,  intituled,  "  An  Act  to 
prevent  unlawful  Combinations  of  Workmen  employed  in  the  Woollen  Manu- 
factures, and  for  better  Payment  of  their  Wages,"  all  contracts,  covenants  or 
agreements,  and  all  by-laws,  ordinances,  rules  or  ordera,  made  or  entered  into 
or  hereafter  to  be  made  or  entered  into,  by  or  between  any  persons  brought 
up  in  or  professing,  using  or  exercising  the  art  and  mystery  of  a  wooll 
comber,  or  weaver  or  joume5'man  wooll  comber,  or  journeyman  weaver, 
in  any  parish  or  place  within  this  kingdom,  for  regulating  the  same  trade 
or  mystery,  or  for  regulating  or  settling  the  prices  of  goods,  or  for  advancing 
their  wages,  or  for  lessening  their  usual  hours  of  work,  are  declared  to  be 
illegal,  null  and  void  to  all  intents  and  purposes ;  and  it  is  by  the  said  last 
mentioned  act  (amongst  other  things)  enacted,  that  if  any  wooll  comber 
or  weaver  or  journeyman  wooll  comber,  or  journeyman  weaver  or  other  per- 
son concerned  in  any  of  *the  woollen  manufactures  of  this  kingdom,  [*586] 
shall  at  any  time  keep  up,  continue,  act  in,  make,  enter  into,  sign,  seal  or  be 
knowingly  concerned  in  any  contract,  covenant  or  agreement,  by-law,  ordi- 
nance, rule  or  order  of  any  club,  society  or  combination,  by  the  said  act  declared 
to  be  illegal,  or  shall  presume  or  attempt  to  put  any  such  illegal  agreement, 
by-law,  ordinance,  rule  or  order  in  execution,  every  person  so  offending,  being 
thereof  lawfully  convicted  in  manner  prescribed  by  the  said  act,  shall,  at  the 
discretion  of  the  justices  of  the  peace  before  whom  such  conviction  shall  be 
had,  be  committed  either  to  the  house  of  correction,  there  to  be  kept  to  hard 
labour  for  any  time  not  exceeding  three  months,  or  to  the  common  gaol  of  the 
county,  city,  town  or  place  where  such  offence  shall  be  committed,  there  to  re- 
main without  bail  or  mainprize  for  any  time  not  exceeding  three  months:  And 
it  is  by  the  said  last  mentioned  act  also  further  enacted,  that  if  any  person  re- 
tained or  employed  as  a  wooll  comber  or  weaver,  or  servant  in  the  art  or  mys- 
tery of  a  wooll  comber  or  weaver,  shall  depart  from  his  service  before  the  end 
of  the  time  for  which  he  is  hired  or  retained,  or  shall  quit  or  return  his  work 
before  the  same  shall  be  finished  according  to  agreement,  unless  it  be  for  some 
reasonable  cause,  to  be  allowed  by  two  or  more  justices  of  the  peace  within 
their  respective  jurisdictions,  every  person  so  offending,  being  thereof  convicted 
in  manner  prescribed  by  the  said  act,  shall  be  committed  to  the  house  of  cor- 
rection, there  to  be  kept  to  hard  labour  for  any  time  not  exceeding^  three 
months;  and  if  any  wooll  comber,  weaver,  servant  or  jjerson  hired,  retained  or 
employed  in  the  said  art  or  mystery,  shall  wilfully  damnify,  spoil  or  destroy 
(without  the  consent  of  the  owner)  any  of  the  goods,  wares  or  work  committed 
to  his  care  or  charge,  or  wherewith  he  shall  be  entrusted,  such  offender  being 
thereof  convicted  shall  forfeit  and  pay  to  the  owner  or  owners  of  such  goods  or 
wares  so  damnified,  spoiled  or  destroyed,  double  the  value  thereof,  to  be  levied 
by  distress  and  sale  of  the  offender's  goods  and  chattels,  by  warrant  or  war- 
rants, under  the  hands  and  seals  of  any  two  or  more  justices  of  the  peace  vrithiu 


(m)  See  17  Geo.  3,  c.  56,  s.  7,  post,  p.  592. 
(«)  Ibid. 
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their  respective  jnrisdictions ;  and  for  want  of  sufficient  distress  snch  justices 
shall  commit  the  party  or  parties  offending  to  the  house  of  correction,  there  to 
he  kept  to  hard  labour  for  any  time  not  exceeding  three  months,  or  nntU  satis- 
faction be  made  to  the  party  or  parties  aggrieved  for  the  same:  And  it  is  by  the 
said  last  mentioned  act  also  further  enacted,  that  every  clothier,  serge  maker 
or  woollen  or  worsted  stuff  maker,  or  jjersons  concerned  in  making  any  woollen 
cloths,  serges  or  stufis,  or  concerned  in  employing  wooU  combers,  weavers  or 
other  labourers  in  the  woollen  manufactory,  shall  pay  to  all  persons  by  them 
employed  in  the  woollen  manufacture  the  full  wages,  or  other  price  agreed 
on,  in  good  and  lawful  money  of  this  kingdom,  and  shall  not  pay  the  said 
wages,  or  other  price  agreed  on,  or  any  part  thereof,  in  goods  or  by  way  of 
truck,  or  in  any  other  manner  than  in  money,  or  make  any  deduction  from  such 
wages  or  price  for  or  on  account  of  any  goods  said  or  delivered  previous  to  such 
agreement,  by  any  person  or  persons  whatsoever;  and  for  the  more  easy  recovery 
of  the  said  wages,  or  price  agreed  on,  any  two  or  more  justices  of  the  peace, 
within  their  respective  jurisdictions,  are  authorized  and  required,  upon  com- 
plaint made  for  that  purpose,  to  summon  before  them  the  party  or  parties 
offending,  and  for  non-payment  of  such  wages,  or  price  agreed  on,  in  money  as 
aforesaid,  or  sufficient  satisfaction  given  for  the  same,  to  the  good  liking  of  the 
party  or  parties  aggrieved,  to  issue  their  warrant  or  warrants  under  their  hands 
and  seals  for  levying  such  wages  or  price  due  as  aforesaid  by  distress  and  sale 
of  the  offender's  goods  and  chattels,  rendering  the  overplus  to  the  owner ;  and, 
for  want  of  sufficient  distress,  to  commit  the  party  or  parties  offending  to  the 
common  gaol  of  the  county,  city,  town  or  place  where  such  offence  shall  be 
committed  there  to  remain  without  bail  or  mainprize  for  the  space  of  six  months, 
or  until  he,  she  or  they  shall  pay  such  wages  or  price  agreed  on,  in  money  as 
[*587]  aforesaid,  or  give  full  satisfaction  for  *the  payment  of  the  same,  to  the 
good  liking  of  the  party  grieved:  And  it  is  by  the  said  last  mentioned  act  also 
further  enacted,  that  if  any  clothier,  serge  maker,  woollen  or  worsted  stuff 
maker  or  person  concerned  in  making  any  woollen  cloths,  serges  orstuflfe,  or  any 
way  concerned  in  employing  wooU  combers,  weavers  or  other  labourers  in  the 
woolen  mauuiactory,  shall  pay  any  person  or  persons  employed  by  them  their 
wages  or  other  price  agreed  on,  or  any  part  thereof,  either  in  goods  or  by  way 
of  truck,  or  in  any  other  manner  than  in  money,  every  person  so  offending  shall 
also  forfeit  and  pay  the  sum  of  ten  pounds,  one  moiety  thereof  to  the  informer 
and  the  other  moiety  to  the  party  or  parties  aggrieved,  to  be  levied  by  distress 
and  sale  of  the  offender's  goods  as  aforesaid,  rendering  the  overplus  (if  any  be) 
to  the  owner:  And  it  is  by  the  said  last  mentioned  act  also  provided,  that  it 
shall  he  lawfal  for  any  person  aggrieved  by  any  order  or  orders  to  be  made  hy 
any  two  or  more  justices  of  the  peace  as  aforesaid,  to  appeal  to  the  justices  of 
the  peace  at  the  next  general  quarter  sessions  to  be  holden  for  the  county,  city, 
di%Tsion,  parish  or  place  where  such  order  shall  be  made,  giving  reasonable 
notice  of  such  appeal,  the  reasonableness  of  which  notice  shall  be  determined 
by  the  justices  at  the  quarter  sessions  to  which  such  appeal  is  made;  and  if  it 
shall  appear  to  them  that  reasonable  time  of  notice  was  not  given,  then  they 
shall  adjourn  the  said  appeal  to  the  next  quarter  sessions,  and  then  and  there 
finally  hear  and  determine  the  same ;  and  the  justices  who  in  the  general 
quarter  sessions  shall  hear  the  matter  shall  have  power  to  award  reasonable 
costs  to  either  party,  as  to  them  shall  seem  just :  And  it  is  by  the  said  last 
mentioned  act  also  farther  enacted,  that  if  any  person  or  persons  shall  assault 
or  abuse  any  master  wooll  comber,  master  weaver,  or  other  person  concerned 
in  any  of  the  woollen  manufactures,  whereby  any  such  master  or  other  person 
shall  receive  any  bodily  hurt  for  not  complying  with,  or  not  conforming  or  not 
submitting  to  any  such  illegal  by-laws,  ordinances,  rules  or  orders  aforesaid; 
or  if  an  person  or  persons  shall  write  or  cause  to  be  written,  or  knowingly  send 
or  cause  to  be  sent,  any  letter  or  other  writing  or  message,  threatening  any 
hurt  or  harm  to  any  such  master  wooll  comber  or  master  weaver,  or  other  per- 
son concerned  in  the  woollen  manufacture,  or  threatening  to  bum,  pull  down, 
or  destroy  any  of  their  houses  or  out-honses,  or  to  cut  down  and  destroy  any  of 
their  trees,  or  to  maim  or  kill  any  of  their  cattle,  for  not  complying  with  any 
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demands,  claims  or  pretences  of  any  of  liis  or  their  workmen,  orothers  employed 
by  them  in  the  said  manufactme,  or  for  not  conforming  or  not  submitting  to 
any  such  illegal  by-laws,  ordinances,  rules  or  orders  as  aforesaid,  every  person 
so  knowingly  and  willingly  offending  in  the  premisses,  being  thereof  la^v-fally 
c-on^-icted,  upon  any  indictment  to  be  found  ^rithin  twelve  calendar  months 
next  after  any  such  offence  committed,  shall  be  adjudged  guilty  of  felony,  and 
shall  be  transported  for  seven  years  to  soma  or  one  of  his  Majesty's  colonies  or 
plantations  in  America,  by  such  ways  ana  means,  and  in  such  manner,  and 
under  such  pains  and  penalties  as  felons  in  other  cases  are  by  law  to  be  trans- 
ported: And  icher(as,  it  is  necessary  that  the  said  several  provisions  and  regu- 
lations in  the  said  last  in  part  recited  act  should  be  extended  to  journeymen 
dyers,  journeymen  hot  pres.-?ers.  and  all  other  persons  employed  in  the  woollen 
mannfectures  of  this  kingdom,  and  also  to  journej-men,  servants,  workmen  and 
labourers  employed  in  the  making  of  felts  or  hats,  and  in  the  manufactures  of 
sUk,  mohair,  fnrr,  hemp,  flax,  liunen,  cotton,  fustiaUj  iron,  and  leather,  or  any 
manufactures  made  up  of  wooU,  fnrr,  hemp,  flax,  cotton,  mohair  or  silk,  or  of 
any  of  the  said  materials  mixed  one  with  another,  be  it  therefore  enacted  by  the 
authority  aforesaid,  that  the  said  several  before  recited  clauses  in  the  said  act 
made  in  12th  Geo.  1,  and  all  the  provisions,  regulations,  pains,  penalties  and 
forfeitures  therein  contained,  shall,  from  and  after  the  said  24th  day  of  .lune, 
1749,  extend,  and  be  construed,  deemed  and  *adjudged,  to  extend  to  [^568] 
journeymen  dyers,  journeymen  hot  pressers,  and  all  other  persons  whatsoever 
employed  in  or  about  any  of  the  woollen  manufactures  of  this  kingdom,  and 
also  to  journeymen,  servants,  workmen  and  labourers,  and  all  other  jjersons 
whatsoever  employed  in  the  making  of  felt  or  hats,  or  in  or  about  any  of  the 
manufactures  of  silk,  mohair,  fiirr,  hemp,  flax,  linnen,  cottop,  fustian,  iron  or 
leather,  or  in  or  about  any  manufactures  made  up  of  wooU,  fnrr,  hemp,  flax, 
cotton,  mohair  or  silk,  or  of  any  of  the  said  materials  mixed  one  with  another, 
in  as  full  and  ample  a  manner  as  the  said  pro^i-sions,  regulations,  pains,  pen- 
alties and  forfeitures,  are  by  the  said  last  mentioned  act  declared  to  extend  to 
the  several  and  respective  persons  therein  named;  and  the  pains,  penalties  and 
forfeitures  which  shall  be  incurred  by  reason  of  any  ofience  committed  against 
the  said  last  mentioned  act,  by  any  person  or  jjersons  employed  or  concerned 
in  or  about  any  of  the  said  manufactures  hereinbefore  enumerated,  shall  be  in- 
flicted le's'ied  and  recovered  in  the  same  manner  as  the  pains,  penalties  and 
forfeitures  contained  in  the  said  last  in  part  recited  act  are  directed  to  be  in- 
flicted, levied  and  recovered  upon  and  against  the  several  and  respective  per- 
sons therein  mentioned  (o). 


17  Geo.  3,  c.  56. 

An  Act  for  amending  and  rendering  more  effectual  the  several  Laws 
nmu  in,  being,  far  the  more  effectual  preventing  of  Frauds  and 
Abuses  by  Persons  employed  in  the  Manufacture  of  Hats,  and  in 
the  "VTooUen,  Linen,  Fustian,  Cotton,  Iron,  Leather,  Fur,  Hemp, 
Flax,  Mohair,  and  Silk,  {p)  Manufactures;  and  also  for  making 
Promsions  to  prevent  Frauds  by  Journeymen  Dyers. 
"ftTiereas  by  an  act  made  22  Geo.  2  (intituled  "An  Act  for  the  more  effectual 

(o)  So  much  of  this  section  as  relates  to  combinations  of  workmen,  &c.,  was 
repealed  6  Geo.  4,  c.  129  {ante,  p.  560);  so  much  as  created  a  felony  was  re- 
BMled  by  9  Geo.  4,  c.  31  (ante,  p.  471) ;  and  so  much  as  relates  to  the  payment 
of  wages  in  goods,  by  1  &  2  WiU.  4,  c.  36.  (See  1  &  2  ^'i}W  ^-  'jj^POft'  ^.  t° 
wsLgS)     And  80  much  as  applies  to  any  enactment  repealed  by  47  &  43  ^  ict. 


c.  43,  was  repealed  by  that  act.  ^  .        ,    -n  ^   . 

(p)  Kepealed  as  to  wooUen,  linen,  cotton,  flax,  mohair  and  silk  manufactures, 
6  &  7  Vict.  c.  40,  post;  and  see  n.  v.  Button,  11  Q.  B.  941. 
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preventing  of  Frauds  and  Abuses  committed  by  Persons  employed  in  the  Man- 
ufacture of  Hats,  and  in  the  Woollen,  Linen,  Fustian,  Cotton,  Iron,  Leather, 
Pur,  Hemp,  Flax,  Mohair,  and  Silk  Manufactures  ;  and  for  preventing  unlaw- 
ful Combinations  of  Journeymen  Dyers  and  Journeymen  Hotpressers,  and  of 
all  persons  employed  in  the  said  several  Manufactures,  and  for  the  better  pay- 
ment of  their  Wages"),  it  was  enacted  that  if  any  person  or  persons  whatso- 
ever, who  should  be  hired  or  emp^^oyed  to  make  any  felt  or  hat,  or  to  prepare 
or  work  up  any  woollen,  linen,  fustian,  cotton,  iron,  leather,  fur,  hemp,  flax, 
mohair  or  silk  manufactures,  or  any  manufactures  made  up  of  wool,  fur,  hemp, 
flax,  cotton,  mohair  or  silk,  or  of  any  of  the  said  materials  mixed  one  with 
another,  should,  from  and  after  the  twenty-fourth  day  of  June  one  thousand 
seven  hundred  and  forty-nine,  purloin,  embezzle,  secrete,  sell,  pawn,  exchange 
or  otherwise  unlawfully  dispose  of  any  of  the  materials  with  which  he,  she  or 
[*589]  they  should  be  respectively  intrusted,  whether  the  *same  or  any  part 
thereof  be  or  be  not  first  wrought,  made  up,  manufactured  or  converted  into 
merchantable  wares,  and  should  be  thereof  lawfi;illy  convicted  in  manner 
therein  mentioned,  before  any  one  or  more  justice  or  justices  of  the  peace  of  the 
county,  riding,  division,  city,  liberty,  town  or  place  where  such  offence  should 
be  committed,  or  where  the  person  or  persons  so  charged,  should  reside  or  in- 
habit, it  should  and  might  be  lawful  to  and  for  the  said  justice  or  justices,  by 
warrant  under  his  or  their  hand  and  seal  or  hands  and  seals,  to  commit  the 
person  or  persons  so  convicted  to  the  house  of  correction  or  other  public  prison 
of  such  county,  riding,  division,  city,  liberty,  town  or  place,  there  to  be  kept 
to  hard  labour  for  the  space  of  fourteen  days,  and  also  to  order  the  person  or 
persons  so  convicted  to  be  once  publicly  whipped  at  the  market  place  or  some 
other  public  plac§  of  the  city,  town  or  place  where  such  ofiender  or  offenders 
should  be  respectively  committed  ;  and  in  case  of  a  further  conviction,  in  man- 
ner before  prescribed  by  the  said  act,  for  or  upon  a  second  or  other  subsequent 
offence  of  the  same  kind,  it  should  and  might  be  lawful  to  and  for  the  justice 
or  justices  before  whom  such  conviction  should  be  had  to  commit  the  person  or 
persons  so  again  offending  to  the  house  of  correction  or  other  public  prison  as 
aforesaid,  there  to  be  kept  to  hard  labour  for  any  time  not  exceeding  three 
months,  nor  less  than  one  month,  and  also  to  order  the  person  or  persons  so 
again  offending  to  be  publicly  whipped  at  the  market  place  or  some  other  public 
place  of  the  city,  town  or  place  where  such  offender  or  offenders  should  be  re- 
spectively committed,  twice  or  oflener,  as  to  such  justice  or  justices  should 
appear  reasonable ;  and  whereas  it  is  thought  necessary  to  vary  the  punishment 
for  the  offences  hereinbefore  recited  ;  be  it  therefore  enacted,  by  (&c.  &c.)  that 
from  and  after  the  1st  day  of  July,  1777,  so  much  of  the  said  recited  act  as  pre- 
scribes what  the  punishment  shall  be  in  any  of  the  cases  before  mentioned,  or 
before  whom  such  conviction  shall  be  had,  whether  for  a  fij?st  offence  or  a  second 
or  any  subsequent  offence,  shall  be  repealed  ;  and  instead  of  inflicting  the  pun- 
ishment so  directed  the  justices  of  the  peace  before  whom  the  conviction  shall 
be  shall  commit  the  person  convicted  to  the  house  of  correction  or  other  public 
prison,  there  to  be  kept  to  hard  labour,  in  the  case  of  a  first  offence,  for  any 
time  not  less  than  fourteen  days  nor  more  than  three  months,  and  in  the  case 
of  a  second  or  any  subsequent  offence,  for  any  time  not  less  than  three  months 
nor  more  than  six  months,  and  may  likewise,  for  the  first  or  for  any  subsequent 
offence,  order  the  person  convicted  to  be  once  publicly  whipped,  if  such  addi- 
tional punishment  shall  by  the  said  justice  or  justices  be  deemed  proper. 

2.  Provided  always,  and  be  it  further  enacted  by  the  authority  aforesaid, 
that  no  person  or  persons  who  shall  be  charged  with  any  offence  or  offences 
against  the  said  recited  act  of  22  Geo.  2,  shall  be  liable  to  be  convicted  unless 
before  two  or  more  justices  of  the  peace  for  the  county,  riding,  division,  city, 
liberty,  town  or'  place  where  the  offence  shall  be  committed ;  anything  con- 
tained in  the  said  recited  act  to  the  contrary  hereof  notwithstanding. 

3.  And  whereas  by  the  said  act  of  22  Geo.  2,  it  was  also  enacted,  that  if  any 
person  or  persons  should  buy,  receive,  accept  or  take,  by  way  of  gift,  pawn, 
pledge,  sale  or  exchange,  or  in  any  other  manner  whatsoever,  of  or  from  any 
person  or  persons  hired  or  employed  to  make  any  felt  or  hat,  or  to  prepare  or 
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work  up  tlie  woollen,  linen,  fustian,  cotton,  iron,  leather,  fur,  hemp,  flax,  mo- 
hair or  silk  manufactures,  or  any  manufactures  made  up  of  wool,  fur,  hemp, 
flax,  cotton,  mohair  or  [silk,  or  of  any  of  the  said  materials  mixed  one  with 
another,  any  thrums  or  ends  or  yarn,  or  any  other  materials  of  wool,  fur,  hemp, 
flax,  cotton  or  iron,  or  any  leather,  mohair  or  silk,  whether  the  same  or  any 
part  thereof  be  or  be  not  first  wrought,  made  up  or  manufactured,  knowing 
the  person  or  persons  of  whom  he,  she  or  they  so  buy,  receive,  accept  or  take, 
the  said  materials  to  be  so  hired  or  employed  as  aforesaid,  and  not  having 
*first  obtained  the  consent  of  the  person  or  persons  so  hiring  or  employ-  [*590] 
ing  him,  her  or  them,  ^who  should  offer  to  sell,  pawn,  pledge,  exchange-  or 
otherwise  dispose  of  the  said  materials  or  should  buy,  receive,  accept  or  take, 
in  any  manner  whatsoever,  of  or  from  any  person  or  persons  whomsoever,  any 
of  the  said  materials,  whether  the  same  be  or  be  not  first  wrought,  made  up  or 
manufactured,  knowing  the  same  to  be  so  purloined  or  embezzled,  then  and  in 
every  such  case  the  person  or  persons  so  buying,  receiving,  accepting  or  taking 
any  such  materials,  being  thereof  lawfully  convicted  in  manner  before  pre- 
scribed by  the  said  act  for  the  conviction  of  persons  purloining  or  embezzling 
the  said  materials,  should  for  the  first  offence  forfeit  the  sum  of  twenty  pounds, 
and  in  case  the  said  forfeiture  should  not  be  immediately  paid,  the  justice  or 
justices  before  whom  such  conviction  should  be  had  should  commit  the  party  or 
parties  so  convicted  to  the  house  of  correction  or  other  public  prison  as  afore- 
said, there  to  be  kept  to  hard  labour  for  the  space  of  fourteen  days,  unless  the 
said  forfeiture  should  be  sooner  paid  ;  and  if  within  two  days  before  the  expi- 
ration of  the  said  fourteen  days  the  said  forfeiture  should  not  be  paid,  the  said 
justice  or  justices  is  and  are  hereby  empowered  and  required  to  order  the  per- 
son or  persons  so  convicted  to  be  publicly  whipped  at  the  market  place,  or  some 
other  public  place  of  the  city,  town  or  place  where  such  offender  or  offenders 
should  be  respectively  committed,  once  or  oftener,  as  to  such  justice  or  justices 
should  appear  reasonable ;  and  in  case  of  a  further  conviction  for  or  upon  a 
second  or  any  other  subsequent  offence  of  the  same  kind,  the  person  or  persons 
so  again  offending,  being"thereof  convicted  in  manner  before  prescribed  by  the 
said  act,  should  for  every  second  or  other  subsequent  offence  forfeit  the  sum  of 
forty  pounds  ;  and  in  case  the  said  forfeiture  should  not  be  immediately  paid, 
the  justice  or  justices  before  whom  such  conviction  should  be  had  should  com- 
mit the  party  or  parties  so  convicted  to  the  house  of  correction  or  other  public 
prison  as  aforesaid,  there  to  be  kept  to  hard  labour  for  any  time  not  exceeding 
three  months  nor  less  than  one  month,  unless  the  said  forfeiture  should  be 
sooner  paid ;  and  if  within  seven  days  before  the  expiration  of  the  time  for 
which  such  offender  or  offenders  should  be  so  committed  the  said  forfeiture 
should  not  be  paid,  the  said  justice  or  justices  is  and  are  thereby  empowered 
and  required  to  order  such  offender  or  offenders  to  be  publicly  whipped  at  the 
market  place,  or  some  other  public  place  of  the  city,  town  or  place  where  he, 
she  or  they  should  be  respectively  committed,  twice  or  oftener,  as  to  such  jus- 
tice or  justices  should  appear  reasonable ;  and  the  said  respective  forfeitures  of 
twenty  pounds  and  forty  pounds,  when  recovered,  after  satisfaction  should  have 
been  made  thereout  to  the  party  or  parties  injured,  together  with  such  costs  of 
prosecution  as  should  be  judged  reasonable  by  the  justice  or  justices  before 
whom  such  conviction  should  have  been  had,  should  be  equally  distributed 
amongst  the  poor  of  the  parish  or  place  where  the  person  or  persons  so  con- 
victed should  reside  or  inhabit :  Aiid  wliereas  it  is  thought  necessary  to  .increase 
the  pecuniary  penalties  directed  by  the  said  recited  act  for  the  said  offences  last 
mentioned,  and  to  vary  the  application  of  the  said  penalties  for  the  same,  and 
further  to  change  the  consequences  of  non-payment :  be  it  therefore  further  en- 
acted, that  from  and  after  the  said  1st  day  of  July,  1777,  so  much  of  the  said 
recited  act  of  22  Geo.  2  as  enacts  what  the  penalty  or  punishment  shall  be  for 
such  buying,  receiving,  accepting,  or  taking  by  way  of  gift,  pawn,  pledge,  sale 
or  exchange,  or  in  any  other  manner  as  is  described  by  the  said  act  in  the 
terms  aforesaid,  and  how  such  penalty  Shall  be  applied,  and  what  punishment 
shall  be  inflicted  in  case  of  non-payment,  shall  be  repealed;  and  instead 
thereof  the  penalty  for  the  first  offence  shall  be  any  sum  not  more  than  forty 

(599) 


538  17  Geo.  3,  c.  56. 

pounds  nor  less  than  twenty  pounds'as  the  justices  before  whom  the  conviction 
shall  be  shall  judge  to  be  most  proper ;  and  every  such  pecuniary  penalty  shall 
be  applied,  under  the  direction  of  the  justices  before  whom  the  conviction  shall 
P591J  be,  in  manner  ^following :  (that  is  to  say),  in  the  first  place,  the  ex- 
pences  of  the  prosecution  shall  be  thereout  defrayed,  and  then  such  satisfaction 
shall  be  made  thereout  to  the  party  or  parties  injured  as  the  said  justices  shall 
think  proper,  and  afterwards  so  much  of  the  said  penalty  shall  be  paid  to  the 
informer  or  informers  as  such  justices  shall  think  fit,  not  exceeding  in  any  case 
ten  pounds,  and  the  remainder,  if  any,  shall  be  paid  and  distributed  to  and 
amongst  the  poor  of  the  parish,  town  or  place  where  the  conviction  shall  be,  or 
for  the  use  of  such  public  charity  or  charities  aa  such  justices  shall  appoint  (g); 
and  if  such  pecuniary  penalty  as  aforesaid  shall  not  be  paid  on  conviction,  the 
said  justices  shall  commit  the  person  convicted  to  the  house  of  correction  or 
other  public  prison,  there  to  be  kept  to  hard  labour  like  rest  of  this  section  was 
repealed  by  47  &  48  Vict.  c.  43]. 

4.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  fi-om  and  after 
the  1st  day  of  July,  1777,  if  any  person  or  persons  shall  be  brought  before  any 
justices  of  the  peace,  and  shall  be  charged  upon  oath  or  (being  of  the  people 
called  Quakers)  upon  solemn  affirmation  of  having  been  guilty  of  buying,  re- 
ceiving, accepting  or  taking,  by  way  of  gift,  pawn,  pledge,  sale  or  exchange, 
or  in  any  other  manner  as  is  described  by  the  said  recited  act,  in  the  terms 
aforesaid,  and  it  shall  apjDear  to  such  justices  that  the  person  or  persons  so 
charged  hath  or  have  been  already  convicted  of  the  like  offence  for  which  he, 
she  or  they  is  or  are  then  charged,  that  then  such  justices  shall  not  proceed  to 
convict  such  person  or  persons,  but  shall  commit  him,  her  or  them  to  the  house 
of  correction  or  some  other  public  prison,  there  to  remain  until  the  next  gen- 
eral or  general  quarter  sessions  of  the  peace  to  be  held  in  and  for  the  county, 
riding,  division,  city,  liberty,  town  or  place  where  the  offence  shall  have  been 
committed,  or  until  such  offender  or  offenders  shall  have  entered  into  a  recog- 
nizance to  answer  for  sucR  offence  at  the  next  general  or  general  quarter  ses- 
sions ;  and  the  justices  in  such  general  or  general  quarter  sessions  are  hereby 
authorized  and  required  to  take  cognizance  thereof,  and  to  hear  and  determine 
the  same  ;  and  if  such  person  shall  be  convicted  upon  the  oath  or  (being  of  the 
people  called  Quakers)  upon  the  affirmation  of  one  or  more  credible  witness 
or  witnesses,  the  person  so  convicted  shall  forfeit  and  pay  for  such  offence 
any  sum  not  more  than  one  hundred  pounds  nor  less  than  fifty  pounds,  as  the 
said  justices  shall  judge  to  be  most  proper ;  and  every  such  penalty  shall  be 
applied  and  disposed  of,  urider  the  direction  of  the  said  justices  in  their  gen- 
eral or  general  quarter  sessions,  in 'such  manner  and  proportions  as  the  penalty 
hereinbefore  imposed  for  the  first  offence  of  the  like  nature  is  by  this  act 
directed  to  be  applied  and  disposed  of ;  and  if  such  penalty  shall  not  be  paid 
on  conviction  the  said  justices  shall  commit  the  person  so  convicted  to  the 
house  of  correction  or  other  public  prison,  there  to  be  kept  to  hard  labour  [the 
rest  of  this  section  was  repealed  by  47  <&  48  Vict.  c.  43]. 

5.  And  whereas  many  frauds  are  practiced  in  respect  to  such  materials  as 
aforesaid,  by  persons  who  sell  them  knowing  them  to  have  been  purloined  or 
embezzled  ;  be  it  therefore  further  enacted,  that  after  the  said  1st  day  of  July, 
1777,  if  any  person  shall  sell,  pawn,  pledge,  exchange  or  otherwise  unlawfully 
dispose  of,  or  offer  to  sell,  pawn,  pledge,  exchange  or  otherwise  unlawfully  dis- 
pose of,  any  such  materials  as  aforesaid,  whether  wrought  or  un wrought,  mixed 
or  unmixed,  knowing  them  to  have  been  purloined  or  embezzled,  every  such 
person  lawfully  convicted  shall  be  liable  to  the  same  punishment  as  he  or  she 
[*593]  would  be  liable  to  by  virtue  of  *this  act  on  being  convicted  of  receiving 
purloined  or  embezzled  materials  knowing  them  to  have  been  purloined  or 
embezzled. 

(q)  As  to  the  distribution  of  the  penalty,  see  now  58  Geo.  3,  c.  51,  which 
applies  to  this  act,  although  therein  erroneously  referred  to  as  having  been 
passed  in  the  thirteenth  year  of  Geo.  3.  See  B.  v.  Wilcoek,  7  Q.  B.  317  ;  In  re 
Boothroyd,  15  M.  &  W.  1. 
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6.  And  whereas  such  materials  as  aforesaid  which  have  been  purloined  or 
embezzled  are  frequently  received  by  persons  knowing  the  same  to  have  been 
so  purloined  or  embezzled,  and  such  materials  being  afterwards  worked  up  or 
otherwise  disposed  of  renders  it  difQcult  to  convict  such  offenders  ;  be  it  there- 
fore enacted  by  the  authority  aforesaid,  that  from  and  after  the  said  1st  day  of 
July,  1777,  when  any  person  or  persons  shall  be  brought  or  charged  upon  oath 
before  any  two  or  more  j  ustices  of  the  peace,  by  v  ixtue  of  this  act,  with  being  sus- 
pected of  or  with  having  purloined  or  embezzled  or  with  having  received  any 
such  materials  as  aforesaid,  whether  the  same  be  wrought  or  unwrought, 
mixed  or  unmixed  knowing  the  same  to  have  been  either  purloined  or  embez- 
zled or  received  from  some  person  or  persons  not  entitled  to  dispose  thereof, 
and  it  shall  be  made  to  appear  upon  oath  or  (being  of  the  people  called 
Quakers)  upon  the  affirmation  of  one  or  more  credible  witness  or  witnesses, 
to  the  satisfaction  of  such  justices,  that  such  person  or  persons  hath  or  have 
purloined  or  embezzled  or  hath  or  have  received  any  such  materials  as  afore- 
said, knowing  the  same  to  have  been  purloined  or  embezzled  or  received  from 
some  person  or  persons  not  entitled  to  dispose  thereof,  it  shall  and  may  be  law- 
ful for  such  justices,  or  for  the  justices  at  their  general  or  general  quarter 
sessions  of  the  peace  and  they  are  hereby  respectively  authorized  and  empow- 
ered (if  they  shall  think  fit)  to  convict  such  person  or  persons  of  having  pur- 
loined or  embezzled  or  of  having  received  such  materials  as  aforesaid,  knowing 
the  same  to  have  been  purloined  or  embezzled  or  received  from  some  person  or 
persons  not  entitled  to  dispose  thereof,  although  no  proof  shall  be  given  to  whom 
such  materials  belong ;  and  the  person  or  persons  so  convicted  shall  for  every 
such  offence  be  subject  to  such  and  the  like  penalties  and  punishments,  at  the  dis- 
cretion of  such  justices  respectively,  as  persons  convicted  of  buying  or  receiving 
any  such  materials  as  aforesaid,  knowing  the  same  to  have  been  purloined  or 
embezzled,  are  by  this  act  subject  and  liable  to  (/•). 

7.  And  whereas  by  the  said  recited  act  of  22  Geo.  2,  it  was  also  enacted,  that 
if  any  person  or  persons  intrusted  with  any  of  the  materials  therein  and  here- 
inbefore mentiond,  in  order  to  prepare,  work  up  or  manufacture  the  same, 
should  not  use  all  such  materials  in  the  preparing,  working  up,  or  manufacturing 
of  the  same,  and  should  neglect  or  delay,  for  the  space  of  twenty-one  days 
after  such  materials  should  be  prepared,  worked  up  or  manufactured,  to  return 
(if  required  by  the  owner  or  owners  of  such  materials  so  to  do)  so  much  of  the 
said  materials  as  should  not  be  used  as  aforesaid,  to  the  per^n  or  persons 
intrusting  him,  her  or  them  therewith,  such  neglect  or  delay  should  be  deemed 
a  purloining  or  embezzling  of  such  materials  ;  and  the  person  or  persons  so 
neglecting  or  delaying,  being  thereof  convicted  in  manner  thereinbefore  pre- 
scribed for  the  conviction  of  offenders  against  the  said  act,  should  suffer  the 
like  punishment  as  persons  convicted  of  purloining  or  embezzling  any  of  the 
materials  thereinbefore  mentioned  are  by  the  said  act  rendered  subject  and 
liable  to :  And  whereas  the  space  of  twenty-one  days  allowed  by  the  said 
recited  act  is  thought  too  long  a  time  to  be  allowed  for  returning  the  said 
materials,  under  the  circumstances,  and  in  manner ,  aforesaid,  and  it  may  be 
proper  to  make  the  punishment  for  not  returning  such  materials  the  same  as 
for  purloining  or  embezzling,  under  this  act :  be  it  therefore  further  enacted, 
that  from  and  after  the  said  1st  day  of  July,  1777,  so  much  of  the  said  recited 
act  as  allows  twenty-one  days  after  the  *preparing,  working  up  or  man-  [*593] 
ufacturing  the  said  materials,  for  returning  so  much  of  the  said  materials,  as 
shall  not  be  used  in  such  preparing,  working  up  or  manufacturing,  and  declares 
that  the  punishment  for  not  so  returing  the  said  materials  within  the  said  time 
shall  be  the  same  as  under  the  said  act  is  directed  for  purloining  or  embezzling, 
shall  be  repealed,  and  only  eight  days  shall  be  allowed  for  returning  the  said 
materials  in  manner  aforpsaid,  and  the  punishment  for  not  returning  them 

(r)  A  conviction  under  this  acts  for  embezzling  materials,  although  con- 
firmed on  appeal,  cannot  be  removed  by  certiorari,  that  writ  being  taken  away 
by  sect.  22.     See  B.  v.  Cook,  1  Dowl.  N.  S.  300. 
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■within  the  said  eight  days  shall  he  the  same  as  ia  by  this  act  directed  to  be 
inflicted  for  purloining  or  embezzling. 

ISect.  8  was  repealed  by  38  &  39  Vicf.  c.  86,  s.  17,  post.l 

9.  And  whereas  it  frequently  happens  that  persons  receive  the  said  materials 
in  fictitious  names,  in  order  to  he  manufactured;  and  that  persons  receive  such 
materials  in  their  own  names,  in  order  to  be  manufactured  by  themselves,  and 
afterwards  deliver  the  same  to  others  to  be  manufactured,  without  the  kuowl- 
edge  or  consent  of  the  owners  thereof,  and  that  carriers,  or  other  persons  em- 
ployed to  deliver  materials  to  workmen  to  be  prepared  or  manufactured,  do 
designedly  deliver  such  materials  to  other  persons  than  those  intended  by  the 
owner  of  such  materials;  be  it  therefore  further  enacted  by  the  authority  afore- 
said, that  from  and  after  the  said  1st  day  of  July,  1777,  if  any  person  shall  re- 
ceive any  of  the  aforesaid  materials  in  a  fictitious  name,  in  order  to  be  manu- 
factured, or  if  any  person  shall  receive  in  his  or  her  own  name  any  of  the  said 
materials,  in  order  to  be  manufactured  by  himself  or  herself,  and  afterwards 
deliver  the  same,  or  any  part  thereof,  to  any  other  person  to  be  manfactured 
(without  the  consent  of  the  owner  thereof),  or  if  any  carrier,  or  other  person 
employed  to  deliver  any  such  materials  to  any  wokman,  to  be  prepared  or 
wrought  up,  shall  designedly  deliver  the  same  to  any  other  person  than  the 
person  to  whom  such  materials  were  ordered  or  intended  to  be  delivered  by  the 
owner  thereof,  all  and  every  person  and  persons  offending  in  any  of  the  cases 
aforesaid  shall  for  every  such  ofiience  be  liable  to  prosecution,  in  the  same  man- 
ner and  to  the  same  punishment  as  is  by  this  act  directed  in  respect  to  persons 
taking  in  any  of  the  said  materials,  in  order  to  work  up,  and  afterwards  wilfully 
neglecting  or  refusing  the  performance  of  their  work  for  the  space  of  time 
aforesaid. 

10.  And  whereas  it  frequently  happens  that  materials  used  in  the  manufac- 
tures before  mentioned  are  found  or  known  to  he  concealed  in  the  possession 
of  persons  who  have  received  the  same  knovrlug  them  to  be  purloined  or  em- 
bezzled, or  of  persons  known  not  to  be  entitled  to  dispose  of  the  same :  And 
whereas  the  discovery  and  conriction  of  the  purloiners  and  embezzlers,  buyers 
and  receivers  of  such  materials,  is  full  of  difficulty,  from  the  close  and  clandes- 
tine manner  in  which  the  offence  is  committed,  and  there  is  still  greater  difa- 
culty  in  proving  whose  property  such  materials  are;  and  it  would  tend  to  the 
discouragement  and  suppression  of  such  offences  if  the  discovery  and  conviction 
of  such  offenders  were  rendered  more  easy :  And  whereas  by  the  said  recited 
act  of  22  Geo.  2,  justices  of  the  peace,  after  conviction  of  any  offender  for  pur- 
loining or  embezzling  the  said  materials,  or  for  buying  or  receiving  the  same, 
are  authorized  to  grant  warrants  for  searching  the  houses  and  other  places  of 
the  persons  so  convicted,  hut  no  such  authority  is  given  before  conviction  nor 
in  any  other  house  or  place  except  such  as  belongs  to  a  person  convicted;  be 
it  therefore  further  enacted,  that  it  shall  and  may  be  lawful  for  any  two  (s) 
justices  of  the  peace  of  any  county,  riding,  division,  city,  liberty,  town  or 
place,  upon  complaint  made  to  them  upon  oath  by  any  one  credible  person  or 
[*594]  (being  of  the  people  called  Quakers)  *upon  solemn  affirmation,  that 
there  is  cause  to  suspect  that  any  such  purloined  or  embezzled  materials  whether 
mixed  or  unmixed,  ^wrought  or  unwronght,  are  concealed  in  any  dwelling- 
house,  outhouse,  yard,  garden  or  other  place  (t)  or  places,  by  virtue  of  a  war- 
rant under  their  hands  and  seals  (m),  to  cause  every  such  dwelling-house  out- 

(s)  If  the  complaint  is  made  to  different  justices  from  those  who  determined 
it,  the  conviction  should  state  that,  as  required  by  3  Geo.  4,  c.  23  s.  2 :  a  con- 
viction which  omitted  such  statement  was  quashed,  B.  v.  Wileock,  7  Q.  B.  317. 

(t)  A  "warehouse"  ofa  silk  dealer  and  manufacturer  upwards  of  amileand 
a  half  from  his  dwelling-house,  is  a  "place"  within  the  meaning  of  this  sec- 
tion, B.  V.  Edmundson,  28  L.  J.,  M.  C.  213;  2  Ell.  &  EU.  77;  33  Law  Times 
Eep.  237. 

(a)  A  search  warrant  under  this  section  is  necessary  to  justify  entering  a  house 
to  search  for  embezzled  materials,  Davis  v.  Nest,  6  C.  &  P.  167.  But  in  trespass 
for  breaking  and  entering  the  house  of  A.,  and  taking  his  woollen  yarn  the 
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house,  yard,  garden  or  place  to  be  searched  iu  the  daytime,  and  if  any  such 
materials  suspected  to  be  purloined  or  embezzled  shall  be  found  therein,  to 
cause  the  same,  and  the  person  or  persons  in  whose  house,  outhouse,  yard, 
garden  or  other  place  the  same  shall  be  found,  to  be  brought  before  any  two  [x] 
justices  of  the  peace  for  the  same  county,  riding,  division,  city,  liberty,  town  or 
place,  and  if  the  said  person  or  persons  shall  not  give  an  account  to  the  satis- 
faction of  such  justices  how  he,  she  or  they  came  by  the  same,  then  the  said 
person  or  persons  so  otlendiug  shall  be  deemed  and  adjudged  guilty  of  a  misde- 
meanor, and  shall  be  punished  in  manner  hereinafter  mentioned,  although  no 
proof  shall  be  given  to  whom  such  materials  belong  (?/). 

11.  And  be  it  further  enacted,  that  every  peace  officer,  constable,  head- 
borough  or  tythingman  in  every  county,  city,  town  corporate  or  other  place 
where  there  shall  be  officers,  and  every  beadle  within  his  ward,  parish  or  dis- 
trict, and  every  watchman,  during  such  time  only  as  he  is  on  his  duty,  shall 
and  may  apprehend  or  cause  to  be  apprehended  all  and  every  person  or  persons 
who  may  reasonably  be  suspected  of  having  or  carrying  or  any  ways  conveying, 
at  any  time  after  sunsetting  and  before  sunrising,  any  of  such  materials  sus- 
pected to  be  purloined  or  embezzled,  and  the  same,  together  with  such  person 
or  persons,  as  soon  as  conveniently  may  be,  convey  or  carry  before  any  two  jus- 
tices of  the  peace  for  the  county,  riding,  division,  city,  liberty,  town  or  place 
within  which  the  suspected  person  or  persons  shall  be  apprehended ;  and  iJF  the 
person  or  persons  so  apprehended  in  conveying  any  such  materials  shall  not 
produce  the  party  or  parties,  duly  entitled  to  dispose  thereof,  from  whom  he, 
she  or  they  bought  or  received  the  same,  or  some  other  credible  witness,  to 
testify  upon  oath  or  (being  of  the  people  called  Quakers)  upon  solemn  affirma- 
tion to  the  sale  or  delivery  of  the  said  materials  (which  oath  or  affirmation 
respectively  such  justices  are  hereby  empowered  to  administer)  or  shall  not 
give  an  account,  to  thp  satisfaction  of  such  justices,  how  he,  she  or  they  came 
by  the  same,  then  the  said  person  or  persons  so  apprehended  shall  be  deemed 
and  adjudged  guilty  of  a  misdemeanor,  and  be  punished  in  manner  hereinafter 
mentioned,  although  no  proof  shall  be  given  to  whom  such  materials  belong. 

12.  Provided  always,  and  be  it  further  enacted,  that  in  either  of  the  two  cases 
last  before  mentioned,  when  any  person  or  persons  who  shall  be  brought  before 
any  two  justices  of  the  peace  shall  request  of  such  justices  *to  appoint  [*595] 
a  reasonable  time  to  produce  the  person  or  persons,  duly  entitled  to  sell  or  dis- 
pose of  the  same,  of  or  from  whom  he,  she  or  they  bought  or  received  the  same, 
or  some  one  or  more  credible  witness  or  witnesses  to  prove  the  sale  or  delivery 
thereof,  then  and  in  such  case  it  shall  and  may  be  lawful  for  the  said  justices, 
and  they  are  hereby  authorized  and  required  to  appoint  such  reasonable  time 
as  aforesaid,  and  to  issue  out  a  summons  to  the  constable  or  other  peace  officer 
of  the  parish  or  place  where  such  person  or  persons,  or  such  witness  or  witnesses, 
shall  respectively  reside,  requiring  him,  her,  or  them  to  appear  before  two  or 
more  justices  at  such  time  and  place  as  shall  be  so  appointed  by  such  justices,  in 
order  to  be  examined  and  give  evidence  on  oath  or  (being  of  the  people  called 
Quakers)  solemn  afiarmation  of  the  several  matters  aforesaid;  but  such  person 
or  persons,  at  the  time  of  making  such  request,  shall  enter  into  a  recognizance, 
with  or  without  surety  or  sureties,  as  such  justices  shall  think  proper,  for  his, 
her  or  their  appearance  before  them  at  the  time  so  to  be  set,  or,  for  want  of 
such  recognizance  as  aforesaid,  shall  be  committed  until  the  time  that  shall  be 
set  or  appointed  by  the  said  justices  for  the  appearance  of  such  party  or  parties, 
witness  or  witnesses;  and  if  at  such  appointed  time  such  person  or  persons  shall 


defendant  may,  under  not  guilty,  show  a  condemnation  of  the  yarn  under  this 
statute;  as  that  shows  that  A.  could  have  no  property  in  it,  ib. 
(x)  See  note  (s),  mpra.  ^  ^    ., 

\y)  In  a  conviction  under  this  section  it  is  not  necessary  to  state  the  owner- 
ship of  the  goods,  In  re  Boothroijd,  15  M.  &  W.  1 ;  and  see  ibid,  as  to  distribu- 
tion of  penalty.  As  to  an  indictment  for  perjury  committed  by  exhibiting  false 
information  under  this  section,  B.  v.  Goodfellow,  Carr.  &  M.  569. 
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be  convicted  of  any  of  the  offences  aforesaid  {z),  then  and  in  such  case  he,  she 
or  they  shall  suffer  such  punishment  as  is  hereinbefore  directed  to  be  inflicted 
on  persons  guilty  of  such  offences. 

Id.  And  be  it  further  enacted,  that  where  any  person  or  persons  shall  be  con- 
victed of  a  misdemeanor  in  either  of  the  two  cases  last  before  mentioned,  it 
shall  and  may  be  lawful  for  the  justices  before  whom  the  conviction  shall  be  to 
cause  the  said  materials  so  found  or  seized  as  aforesaid  to  be  deposited  in  the 
hands  of  the  churchwardens  or  overseers  of  the  poor  of  the  place  where  such 
materials  shall  be  found  or  seized,  or  in  any  other  convenient  place,  for  any  time 
not  exceeding  thirty  days,  and  in  the  mean  time  to  order  the  said  churchwar- 
dens and  overseers  of  the  poor,  or  one  of  them,  to  insert  an  advertisement  in 
some  one  or  more  of  the  public  newspapers  usually  published  or  circulated  in 
or  near  such  place,  or  othervnse  to  cause  notice  to  be  given  by  some  public  crier, 
and  by  fixing  on  the  church  or  chapel  door  notice  describing  such  materials,  and 
where  the  same  are  so  deposited,  to  the  end  that  persons  having  lost  such  ma- 
terials or  any  reputable  person  or  persons  in  their  behalf,  may  come  and  claim 
the  same;  and  in  case  any  person  or  persons  can  prove  his,  her  or  their  property 
in  the  said  materials  upon  oath,  or  (being  of  the  people  called  Quakers)  upon 
his,  her,  or  their  solemn  affirmation,  to  the  satisfaction  of  any  two  justices  of 
the  peace  for  such  county,  riding,  division,  city,  liberty,  town  or  place,  then 
such  justices  shall  order  restitution  of  such  materials  to  the  owner  or  owners 
thereof,  after  paying  the  reasonable  charges  of  removing,  depositing  and  giving 
public  notice  of  the  same;  but  if  before  the  end  of  the  said  thirty  days  no  per- 
son or  persons  shall  come  and  prove  his,  her  or  their  property  in  such  materials 
nor  any  reputable  person  or  persons  on  his,  her  or  their  behalf,  then  the  said 
justices  shall  order  and  direct  the  same  to  be  sold  for  the  best  price  that  can 
reasonably  be  had,  and  after  deducting  such  charges  as  aforesaid,  together  vrith 
the  charges  of  sale,  one  moity  of  the  money  arising  from  such  sale  shall  be  given 
to  the  person  or  persons,  or  either  of  them,  who  shall  apprehend  or  prosecute 
[*596]  the  offender  or  offenders  guilty  of  *either  of  the  misdemeanors  aforesaid, 
as  the  said  justices  shall  appoint,  and  the  other  moiety  thereof,  either  to  and 
amongst  the  poor  of  the  parish,  town  or  place  where  the  conviction  shall  be,  or 
to  such  public  charity  or  charities  as  the  justices  convicting  shall  appoint. 

14.  And  be  it  further  enacted,  that  every  person  deemed  and  adjudged  guilty 
of  a  misdemeanor,  in  having  in  his  or  her  possession  any  materials  suspected  to 
be  purloined  or  embezzled,  and  not  producing  the  party  or  parties,  being  duly 
entitled  to  dispose  of  the  same,  of  whom  he  or  she  bought  or  received  the  same, 
nor  giving  a  satisfactory  account  how  he  or  she  came  by  the  same,  or  of  a  mis- 
demeanor in  having,  carrying,  or  conveying  of  the  said  materials  suspected  to 
be  purloined  or  embezzled,  and  not  producing  the  party  or  parties,  being  duly 
entitled  to  dispose  of  the  same,  of  whom  he  or  she  bought  or  received  the  same, 
nor  any  credible  witness  to  testify  upon  oath,  or  (being  of  the  people  called 
Quakers)  upon  solemn  affirmation,  the  sale  or  delivery  thereof,  nor  giving  a 
satisfactory  account  how  he  or  she  came  by  the  same  (as  the  case  shall  be),  shall 
for  every  such  misdemeanor  forfeit,  for  the  first  offence,  the  sum  of  twenty 
pounds,  and  for  the  second  offence  the  sum  of  thirty  pounds,  and  for  every  sub- 
sequent offence  the  sum  of  forty  pounds;  {power  of  distress  repealed  bi/  47  cfe  48 
Vict.  e.  43],  of  which  forfeiture  one  moiety  shall  be  paid  to  the  informer,  and 
the  other  moiety  thereof  to  and  amongst  the  poor  of  the  parish,  town  or  place 
where  such  conviction  shall  be,  or  to  such  public  charity  or  charities  as  the  jus- 
tices convicting  shall  appoint  (a)  [rest  of  this  section  repealed  hy  47  &  48  Vict.  e. 
431 

{z)  A  conviction  which  stated  that  A.  B.  was  convicted  before  the  magi 
trates  upon  the  oath  of  T.  J. ,  a  credible  witness,  of  having  in  his  possession,  in 
his  dwelling-house,  certain  materials  used  in  the  woollen  manufacture,  sus- 
pected to  be  embezzled  and  purloined,  to  wit,  &c.  he  not  prpducing  the  party 
fi-om  whom  he  bought  the  same  or  giving  a  satisfactory  account;  and  then  going 
on  to  adjudicate,  was  held  good  in  Davis  v.  Neat.  6  C.  &  P.  167. 

(a)  As  to  distribution  of  the  penalty,  see  ante,  p.  591,  note  (j). 
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15.  And  Tvliereas  it  sometimes  happens,  by  occasion  of  the  very  long  deten- 
tion of  such  materials  as  aforesaid,  delivered  out  to  journeymen  or  other  per- 
sons employed  to  work  up  the  same,  it  cannot  he  known  to  the  master  or  own- 
ers of  such  materials  whether  the  same  may  have  been  purloined  or  embezzled, 
or  whether  the  said  materials  are  wholly  or  in  part  wrought  or  begun  to  be 
wrought,  or  in  what  state  or  condition  such  materials  may  be;  for  remedy 
whereof  be  it  further  enacted,  that  from  and  after  the  said  1st  day  of  July, 
1777,  it  shall  be  lawful  for  the  owner  or  owners  of  any  such  materials,  from 
time  to  time,  as  occasion  shall  require,  to  demand  entrance,  and  enter  at  all 
seasonable  hoiirs  in  the  daytime,  into  the  shops  or  outhouses  of  any  person  or 
persons  employed  by  him  or  them  to  work  up  any  of  the  said  materials,  or  other 
place  or  places,  where  the  work  shall  be  carried  on,  and  there  to  inspect  the 
state  and  condition  of  such  materials ;  and  in  case  of  refusal  by  any  such  per- 
son or  persons  so  employed  to  permit  such  entrance  or  inspection,  he,  she  or 
they  so  refusing  shall  forfeit  and  pay  such  sum  of  money,  not  exceeding  forty 
shillings  nor  less  than  ten  shillings,  as  the  justices  before  whom  he,  she  or  they 
shall  be  con's-icted  shall  think  proper,  to  be  recovered  and  applied  in  the  same  man- 
ner as  is  by  this  act  directed  for  the  misdemeanor  of  beingin  the  possession  of  any 
such  materials  without  being  able  to  account  satisfactorily  for  such  possession. 

16.  And  whereas  the  said  recited  act  of  22  Geo.  2  contains  no  provision  for  the 
protection  and  recovery  of  the  tools  and  implements  with  which  any  person  or  per- 
sons employed  in  preparing,  working  up  or  manufacturing  such  materials  as  afore- 
said shall  be  intrusted  for  that  purpose,  nor  any  provision  in  respect  to  the  drugs 
and  ingredients  used  in  dyeing,  preparing  or  manufacturing  such  of  the  said 
materials  as  are  usually  dyed,  prepared  or  manufactured,  be  it  therefore 
enacted,  that  from  and  after  the  said  1st  day  of  July,  1777,  every  penalty  or 
punishment  directed  by  or  other  provision  contained  in  the  said  recited  act  in 
respect  to  the  said  materials,  so  far  as  the  said  recited  act  is  not  varied  by  this 
act,  and  all  the  provisions  in  this  act  contained  in  respect  to  the  said  materials, 
shall  extend  and  be  applicable  to  any  tool  or  tools  and  implement  or  im- 
*plements,  with  which  any  person  or  persons  shall  be  intrusted  for  mak-  [*o97] 
ing,  working  up  or  manufacturing  the  said  materials,  and  also  to  any  drug  or  drugs, 
ingredient  or  ingredients,  with  which  any  person  or  persons  shall  be  intrusted, 
for  the  purpose  of  dyeing,  preparing  or  manufacturing  such  of  the  aforesaid 
materials  as  are  usually  dyed,  prepared  or  manufactured,  in  the  same  manner 
as  if  the  said  tools  and  implements,  drugs  and  ingredients  were  particularly  men- 
tioned both  in  the  said  recited  act  and  in  the  preceding  provisions  of  this 
act. 

17.  And  whereas  journeymen  dyers  (6),  servants  and  apprentices  frequently 
abuse  the  trust  reposed  iu  them,  by  dyeing  goods  for  their  own  profit,  without 
the  consent  of  their  masters,  be  it  therefore  enacted,  that  from  and  after  the 
said  1st  day  of  July,  1777,  if  any  person  hired,  retained  or  employed  as  a  jour- 
neyman dyer,  or  as  a  servant  or  apprentice,  in  the  dyeing  of  any  felt  or  hat,  or 
any  woollen,  linen,  fustian,  cotton,  leather,  fur,  flax,  mohair  or  silk  materials, 
whether  the  same  shall  be  wrought  or  unwrought,  or  shall  be  mixed  or  unmixed 
with  other  of  the  said  materials,  shall,  without  the  consent  of  the  master,  per- 
son or  persons  by  whom  such  journeyman,  servant  or  apprentice  shall  be  hired, 
retained  or  employed,  wilfully  dye  any  of  the  said  materials,  whether  wrought 
or  unwTonght,  or  mixed  or  unmixed  with  other  of  the  said  materials,  or  with- 
out such  consent  shall  wilfully  receive  any  such  materials  as  aforesaid,  for  the 
purpose  of  dyeing  the  same,  whether  the  same  shall  be  dyed  or  prepared  for 

(&)  This  act  is  not  repealed  as  to  dyers  by  6  &  7  Vict.  c.  40 ;  see  sect.  34, 
which  confines  that  act  to  manufacturers;  see  11  Q.  B.  941.  Where  a  dyer  per- 
mitted his  servants  to  use  his  dye,  &c.,  for  their  own  materials  and  such  as  he 
entrusted  them  with,  but  they  made  a  profit  by  using  them  for  other  materials 
without  his  knowledge,  and  there  was  no  proof  of  a  conspiracy  besides  the  con- 
cnirence  in  that  act ;  it  was  held,  that  assuming  the  act  itself  to  be  a  larceny, 
the  servants  might  still  be  convicted  of  the  conspiracy  as  a  distinct  offence,  E. 
V.  Button,  11  Q.  B.  929. 
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dyeing,  he  or  she  so  guilty  of  either  of  the  saidpffences  shall  for  the  flist  offence 
forfeit  the  sum  often  shillings,  and  for  the  second  offence  the  sum  of  twenty 
shillings,  and  for  every  subsequent  offence  the  sum  of  forty  shillings  ;  or  if  any 
person  shall  procure  any  such  materials  as  aforesaid  to  be  dyed  by  any  person 
so  hired,  retained  or  employed  as  a  journeyman,  servant  or  apprentice,  without 
the  consent  of  his  or  her  master  or  employer,  or  shall  offer  any  such  materials 
to  any  such  journeyman,  servant  or  apprentice,  for  the  purpose  aforesaid,  he  or 
she  so  offending,  being  thereof  lawfully  convicted  by  the  oath  or  (being  of  the 
people  called  Quakers)  afBrmation  of  one  or  more  credible  witness  or  witnesses, 
before  two  or  more  justices  of  the  peace  for  the  county,  riding,  division,  city, 
liberty,  town  or  place  where  the  offence  shall  be  committed,-  shall  for  the  first 
offence' forfeit  the  sum  of  fiVe  shillings,  and  for  the  second  offence  the  sum  of 
twenty  shillings,  and  for  every  subsequent  offence  the  sum  of  four  pounds ;  and 
each  of  the  said  penalties  shall  be  paid  to  the  informer  or  informers,  and  in 
case  of  nonpayment  on  conviction  the  person  so  convicted  shall  be  committed 
by  the  justices  before  whom  the  conviction  shall  be  to  the  common  gaol  or 
house  of  correction.  [The  rest  of  this  section  was  repealed  by  47  &  48  Vict.  c.  43.] 
\Sed,.  18  was  repealed  hy  24  &  25  Vict.  c.  101.] 
[Sect.  19  was  repealed  by  38  <&  39  Vict.  c.  86,  s.  V1,post.'] 
20.  And  whereas  the  said  act  of  22  Geo.  2  only  gives  an  appeal  from  from  an 
order  of  any  justice  or  justices  of  the  peace  to  the  general  or  general  quarter 
sessions  of  the  peace  where  an  order  is  made  by  any  justice  or  justices  of  the 
peace  in  the  case  of  the  buyer  or  receiver  of  such  purloined  or  embezzled  ma- 
terials as  aforesaid,  and  in  respect  to  the  sale  or  disposal  of  such  materials 
found  on  searching  by  warrant,  after  any  conviction  for  purloining  or  embez- 
[*598]  zling,  or  for  receiving  or  buying  such  purloined  or  *embezzled  materials; 
and  whereas  it  is  thought  more  proper  to  give  a  right  of  appealing  in  the  case 
of  other  orders  of  any  justice  or  justices  of  the  peace  to  be  made  by  force  of  an 
act  made  in  the  12th  Geo.  1  (intituled  "An  Act  to  prevent  unlawful  Combina- 
tions of  Workmen  employed  in  the  Woollen  Manufactures,  and  for  better  Pay- 
ment of  their  Wages")  (c),  and  of  the  said  act,  and  also  in  the  case  of  all  orders 
to  be  made  by  any  justices  of  the  peace  under  this  act;  be  it  therefore  further 
enacted,  that  if  any  person  shall  think  himself  or  herself  aggrieved  by  the 
order  or  judgment  of  any  two  justices  before  whom  he  or  she  shall  have  been 
convicted  of  any  of  the  offences  in  the  said  acts  of  12th  Geo.  1  and  the  22  Geo. 
2  or  in  this  act,  such  person  may  appeal,  and  the  said  justices  are  hereby  re- 
quired to  make  known  to  such  person,  at  the  time  of  such  conviction  his  or  her 
right  to  appeal  [d),  to  the  next  general  or  general  quarter  sessions  of  the  peace 
(d)  If  they  make  known  to  a  party  convicted  his  right  to  appeal,  and  he  de- 
clines appealing,  they  need  not  proceed  to  inform  him  of  the  necessary  steps  to 
be  taken  in  order  to  appeal,  B.  v.  Justices  of  West  Biding  of  Yorkshire,  3  M.  & 
S.  494. 

(e)  to  be  holden  for  the  county,  riding,  division,  city,  liberty,  town  or  place 
where  such  conviction  shall  have  been  made  (such  person  at  the  time  of  such 
conviction  giving  to  such  justices  notice  in  writing  of  his  or  her  intention  to 
appeal,  and  also  entering  into  a  recognizance,  at  the  time  of  such  notice,  with 
suflS.cient  sureties,  conditioned  to  try  such  appeal,  and  to  abide  the  judgment 
of  and  pay  such  costs  as  shall  be  awarded" by  the  justices  at  such  sessions);  but 
if  the  person  giving  such  notice  of  appeal  shall  not  at  the  time  of  giving  such 
notice  enter  into  such  recognizance  as  aforesaid,  then  the  justices  to  whom  such 
notice  of  appeal  shall  have  been  given  shall  and  may  commit  such  pierson  or 
persons  to  the  house  of  correction  or  other  public  prison  of  such  county,  riding, 
division,  city,  liberty,  town  or  place,  there  to  remain  until  the  next  said  gen- 
eral or  general  quarter  sessions  of  the  peace  to  be  holden  in  and  for  such  place, 
uhless  such  recognizance  shall  be  sooner  entered  into  (/);  and  the  said  justices 

As  to  wages,  see  1  &  2  Will.  4,  c.  37,  post,  p.  603. 
The  rest  of  this  section  was  repealed  by  47  &  48  Vict.  c.  43. 
(/)  Where  a  party  convicted  under  this  Act  gave  notice  of  appeal,  and  was 
committed  for  not  entering  into  recognizances,  and  by  the  practice  of  the  ses- 
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before  whom  such  conviction  shall  have  hean  made,  or  any  other  two  or  more 
justices  of  the  same  county,  riding,  division,  city,  liberty,  town  or  place,  are 
hereby  empowered  and  required  to  take,  and  the  justices  at  such  sessions  are 
hereby  authorized  and  required,  upon  due  proof  made  of  such  notice  of  appeal 
either  by  the  acloiowledgment  of  the  justices  to  whom  the  same  shall  have  been 
given  or  otherwise,  to  hear  and  determine  the  matter  of  the  said  appeal,  and  to 
award  such  costs  as  to  them  shall  appear  just  and  reasonable  to  be  paid  by 
either  party;  and  if  upon  the  hearing  of  such  appeal  the  judgment  of  the  justices 
before  whom  the  apellant  shall  have  been  convicted  shall  be  affirmed,  such  ap- 
pellant shiill,  *within  forty-eight  houi-s  next  after  the  same  shall  be  so  [*599] 
affirmed,  suffer  such  corporal  punishment  as  shall  have  been  dhected  to  be  in- 
flicted upon  him  or  her  for  the  offence  whereof  he  or  she  shall  have  been  con- 
victed, or  shall  immediately  pay  the  sum  which  he  or  she  shall  have  been  ad- 
judged to  forfeit,  together  with  such  costs  as  the  justices  in  the  said  sessions 
shall  award  to  be  paid  by  him  or  her,  for  defraying  the  expenses  sustained  by 
the  defendant  or  defendants  in  such  appeal,  or  in  default  of  making  such  pay- 
ments shall  be  committed  to  the  common  gaiol  or  house  of  correction,  in  the 
same  manner  and  for  the  same  time,  to  be  computed  from  the  affirmance  of  such 
conviction,  as  shall  be  directed  by  the  original  judgment  of  conviction,  unless 
the  person  or  persons  so  convicted  shall  have  been  imprisoned  under  the  origi- 
nal conviction,  in  which  case  the  time  for  which  such  person  or  persons  shall 
have  been  so  confined  shall  be  included  in  the  order  of  confirmation. 

{Sect.  21  was  repealed  hy  47  &  48  Vict.  c.  43.  See  Ji.  v.  Wilcock,  7  Q.  B. 
317;  III  Be  Booihroyd,  15  M.  &  W.  1;  and  11  &  12  Vict.  c.  43,  on  the  form, 
of  conviction.'] 

22.  Provided  always  and  be  it  further  enacted,  that  no  order  made  touching 
or  concerning  any  of  the  matters  in  this  act  contained,  or  any  proceedings  to  be 
had  touching  the  conviction  of  any  offender  or  offenders  against  the  said  act  of  22 
Geo.  2,  or  this  act  shall  be  quashed  for  want  of  form,  or  be  removed  or  remova^ 
ble  by  certiorari  into  his  Majesty's  Court  of  King's  Bench  {g)  {the  rest  of  this 
section  was  repealed  by  47  &  48  Vict.  c.  43]. 

23.  Provided  also,  and  be  it  further  enacted,  that  nothing  herein  contained 
shall  extend  or  be  construed  to  extend  to  repeal  any  former  law  or  laws  now  in 
being  for  the  punishment  of  any  of  the  offences  herein  above  specified,  except 
so  far  as  is  particularly  expressed  by  this  act ;  and  no  offender  who  shall  have 
been  proceeded  against  upon  or  by  virtue  of  this  act  for  any  of  the  offences 
herein  specified  shall  for  the  same  offence  be  afterwards  proceeded  against  upon 
or  by  virtue  of  any  such  former  law  or  laws. 

{Sect.  24  was  repealed  hy  34  &  35  Vici.  c.  116.] 
25.  And  be  it  further  enacted,  that  if  any  suit  or  action  shall  be  commenced 
or  prosecuted  against  any  person  or  persons  for  anything  done  or  to  be  done  in 
pursuance  of  this  act,  every  such  suit  or  action  shall  be  severally  brought,  laid 
and  tried  in  the  county  or  place  where  the  fact  was  committed,  and  not  else- 
where ;  and  the  defendant  or  defendants  in  every  such  action  or  suit  shall  and 

sions  the  appeal  was  to  be  entered  and  the  order  for  hearing  it  obtained  by  the 
party  disputing  the  conviction;  but  the  party  not  having  entered  the  appeal 
the  sessions  discharged  him;  semble,  that  the  convicting  magistrates  had  no 
longer  power  to  commit  in  execution  of  the  conviction;  but  at  any  rate  no 
mandamus  should  be  granted  to  compel  them  to  do  so;  B.  v.  Twyford,  5  A.  & 
E.  430;  but  see  S.  v.  Bolton,  infra.  A  party  convicted  under  sect.  8,  entered 
into  recognizance  and  gave  notice  of  appeal,  which  he  afterwards  abandoned. 
At  the  sessions,  the  respondents  applied  to  enter  the  appeal,  and  for  their  costs 
incurred  by  not  receiving  notice  of  abandonment:  held,  on  motion  for  manda- 
mus, that  the  Recorder  acted  properly  in  refusing  both  applications,  B.  v.  Be- 
corder  of  Bolton,  2  D.  &  L.  510. 

(g)  This  section  takes  away  the  writ  of  certiorari  only  from  offences  for  the 
firsit  time  created  by  22  Geo.  2,  c.  27,  and  does  not  apply  to  those  created  by  12 
Geo  1  c.  34,  and  extended  to  the  silk  and  cotton  trades  by  32  Geo.  2;  c.  27 ;  B. 
V.  Sogers,  5  B.  &  Aid.  773.    See  further  6  &  7  Vict.  c.  40,  post. 
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may  plead  the  general  issue,  and  give  this  act  and  the  special  matter  in 
e^■idence,  at  any  trial  to  be  had  thereupon,  and  the  same  was  done  in  pursuance 
of  and  by  the  authority  of  this  act ;  and  if  it  shall  appear  to  be  so  done,  or  if 
any  such  suit  or  action  shall  be  brought  in  any  other  county  or  place  than 
where  the  fact  was  committed,  then  the  jury  shall  find  for  the  defendant  or 
defendants  \the  residue  of  this  section  as  to  treble  costs  was  repealed  by  24  <&  25  Vict, 
c.  101]. 


[*600]  *SoHEDULE  TO  5  Geo.  4,  c.  96. 

Form  of  the  Award  to  be  written  at  the  Foot  or  upon  the  Back  of  the  Order  of  the 
Justices  of  the  Peace  certifying  the  Reference. 

We,  I.  K.  and  L.  M.  [name  and  describe  the  referees'],  the  referees  appointed 
to  settle  the  matters  in  dispute  between  the  parties  TVithin  named  [or  J.  K. , 
one  of  the  referees  so  appointed  ;  or,  L.  M.,  the  other  referee  appointed,  having 
failed  to  attend ;  or,  I.  N.  O.,  the  justice,  as  the  case  may  6e],  do  hereby  adjudge 
and  determine  that  [here  set  forth  the  determination ;  to  which  the  referee  m  referees 
otjiistice,  as  the  case  may  be,  shall  subscribe  their  names.] 

Form  of  Endorsement,  extendiny  the  Time  limited  for  making  the  Award. 

y^e,  A.  B.  and  C.  D.,  parties  to  the  within  reference,  do  hereby  agree  to 
extend  the  same  to  the  day  of  inclusive.     Witness 

our  hands  this  day  of 

Witness  A.  B. 

C.  D. 

Form  of  Acknowledgment  of  Fulfilment  of  the  Award,  to  be  written  at  the  Foot  or 
on  the  Back  thereof. 

I,  A.  B.,  do  hereby  acknowledge  that  the  above  award  hath  been  fulfilled  by 
CD.,  who  is  hereby  discharged  of  the  same.     Witness  my  hand  this 
day  of 

Witness  A.  B. 

Form  of  the  Oath  to  be  administered  by  the  Arbitrators  or  Justice  to  the  parties  and 
Witnesses  under  this  Act. 

The  evidence  that  you  shall  give  before  us,  the  arbitrators  appointed  by  A. 
B.  and  C.  D.  [the  parlies]  to  determine  the  matters  in  difference  between  them 
under  and  by  the  virtue  of  an  act  passed  in  the  fifth  year  of  the  reign  of  King 
George  the  Fourth,  intituled  "An  Act  to  consolidate  and  amend  the  Laws  rela- 
tive to  the  Arbitration  of  Disputes  between  Masters  and  Workmen,"  shall  be 
the  truth  the  whole  truth,  and  nothing  but  the  truth. 

So  help  you  God. 

Form  of  Commitment  of  a  Person  summoned  as  a  Witness  before  the  Arbitrators. 

Whereas  proof  on  oath  hath  been  made  before  me,  one  of  his  Majesty's 
justices  of  the  peace  for  the  county  [or  riding,  stewarty,  division,  city,  burgh, 
liberty  town  or  place]  of  on  this  day  of  that 

A.  B.  hath  been  duly  summoned  and  hath  neglected  to  appear  and  give  evidence 
before  C.  D.  and  E.  F.,  the  arbitrators  appointed  by  and  between  G.  H.  and  I. 
K.  to  determine  the  matters  in  dispute  between  them,  at  in  the  county 

lor  riding,  stewarty,  division,  city,  burgh,  liberty,  town  or  place]  of 
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on  the  day  of  luider  and  by  virtue  of  an  act  made  in  the 

fifth  year  of  the  reign  of  his  present  Majesty,  intituled  "An  Act"  [liere  set 
forth  the  title  of  this  act  (A)],  and  the  said  A.  B.  being  required  by  me,  the  said 
justice  to  give  evidence  before  the  said  arbitrators,  and  still  refusing  so  to  do, 
therefore  I,  the  *said  justice,  do  hereby,  in  purHuance  of  the  said  act,  [*601] 
commit  the  said  A.  B.  to  the  [^describing  the  prison  and  the  house  of  correction], 
there  to  remain  without  bail  or  mainprize,  for  his  [or  her]  ofl'ence  aforesaid, 
until  he  [or  she]  shall  submit  himself  [or  herself]  to  be  examined  and  give  his 
[or  her]  c\T.denco  before  the  said  arbitrators  touching  the  matters  referred  to 
them  as  aforesaid,  or  shall  otherwise  be  discharged  by  due  course  of  law  :  And 
you,  the  [constable  or  other  ■peace  officer  or  officers  to  whom  the  warrant  is  directed], 
are  hereby  authorized  and  required  to  take  into  your  custody  the  body  of  the 
said  A.  B.,  and  him  [or  her]  safely  to  convey  to  the  said  prison  [or  house  of 
correction],  and  him  [or  her]  there  to  deliver  to  the  gaoler  [or  keeper]  thereof, 
who  is  hereby  authorized  and  required  to  receive  into  his  custody  the  body  oi 
the  said  A.  B.,  and  him  [or  her]  safely  to  detain  and  keep  pursuant  to  this 
commitment.     Given  under  my  hand  this  day  of  in  the 

year  of  our  Lord 

[This  commitment  to  be  directed  to  the  proper  peace  officer  and  the 
gaoler  [or  keeper]  of  the  prison  [or  house  of  correction]]. 

Form  of  Warrant  of  Distress. 

To  the  constable  of 

Whereas  of  under  an  award  made  by  on  the 

day  of  in  the  year  of  our  Lord  pursuant  to  an  act  passed  in  the 

fifth  year  of  the  reign  of  his  present  Majesty,  intituled  "An  Act"  [state  the 
title  of  this  act  (i)],  is  liable  to  pay  to  of  the  sum  of  and 

also  the  sum  of  and  the  said  having  refused  or  neglected  to  pay 

the  same  ibr  the  space  of  two  days  and  upwards  subsequent  to  the  making  such 
award,  these  are  therefore  to  command  you  to  levy  the  said  sum  of  by 

distress  and  sale  of  the  goods  and  chattels  of  the  said  and  I  do  hereby 

order  and  direct  the  goods  and  chattels  so  to  be  distrained  to  be  sold  and  dis- 
posed of  within  days,  unless  the  said  sum  of  for  which  such 
distress  shall  be  made,  together  with  the  reasonable  charges  of  taking  and 
keeping  such  distress,  shall  be  sooner  paid :  and  you  are  also  hereby  commanded 
to  certify  to  me  what  you  shall  do  by  virtue  of  this  my  warrant.  Given  under 
my  hand  and  seal  at               the  ,              day  of 

Form  of  the  Canstable's  Return  to  the   Warrant  of  Distress. 

I  constable  of  do  hereby  certify  to  justice  of  the  peace 

of  that  I  have  made  diligent  search  for,  but  do  not  know  of,  nor  can 

find  any  goods  and  chattels  of  by  distress  and  sale  whereof  I  may  levy 

the  sum  of  pursuant  to  his  warrant  for  that  purpose.     Dated  the 

day  of  in  the  year  of  our  Lord  .     Given  under  my  hand  this 

day  of  in  the  year  of  our  Lord 

Form  of  Commitment  thereupon  to  the  House  of  Correction. 

Here  name  \  To  the  constable  of  and  also  to  the  keeper  of  the  house  of 

the  county.  J      correction  at  , 

Whereas  of  under  an  award  made  by  on  the 

day  of  in  the  year  of  our  Lord  pursuant  to  an  act  passed  in  the 

fifth  year  of  the  reign  of  his  present  Majesty  intituled  "An  Act"  [state  the 

(h)  See  last  form,  supra. 
U)  See  form,  supra. 
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title  of  this  act  (Jc)2,  became  liable  to  pay  to  tbe  sum  of  and.  also 

[*602]  the  sum  of  for  costs,  time  and  *expenses,  making  together  the 

sum  of  and  having  refused  or  neglected  to  pay  the  same  for  the  space 

of  two  days  and  upwards  subsequent  to  the  making  of  such  award,  my  warrant 
was  accordiug  to  the  provisions  of  the  said  act  duly  mad.e  and  issued  for  the 
levying  the  said  sum  of  by  distress  and  sale  of  the  goods  and  chattels 

of  the  said  :  and  whereas  it  appears  by  the  return  of  constable 

of  dated  the  day  of  that  he  hath  made  diligent  search 

for,  but  doth  not  know  of,  nor  can  find   any  goods  and  chattels  of  the  said 
by  distress  and  sale  whereof  the  said  sum  of  may  be  levied 

pursuant  to  my  said  warrant :  These  are  therefore  to  command  you  the  said 
constable  of  ta  apprehend  the  said  and  convey  him  to  the  said 

house  of  correction  at  aforesaid  and  deliver  him  there  to  the  keeper  of 

the  said  house  of  correction ;  and  these  are  aiso  to  command  you  the  keeper  of 
the  said  house  of  correction  to  receive   him   the   said  into  the  said 

house  of  correction,  and  there  keep  him  without  bail  or  mainprize  for 
the  space  of  months,  unless  the  said  sum  of  so  ordered  to  be 

paid  as  aforesaid,  shall  be  sooner  satisfied,  vnth  all  reasonable  expenses.  Given 
under  my  hand  and  seal  at  the  day  of 

Form  of  Commitment  where  the  Warrant  of  Distress  is  withheld. 

Here  name  \  To  the  constable  of  and  also  to  the  keeper  of  the  bouse  of 

the  county.  /  correction  at 

Whereas  of  under  an  award  made  by  on  the 

day  of  in  the  year  of  our  Lord  pursuant  to  an  act  passed  in  the 

fifth  year  of  the  reign  of  his  present  Majesty,  intituled  "An  Act"  [state  the 
title  of  this  act  {1)1,  became  liable  to.  pay  to  the  sum  of  and  also 

the  sum  of  for  costs,  time  and  expenses,  making  together  the  sum  of 

which  he  has  refused  or  neglected  to  pay  for  the  space  of  two  days  and 
upwards  subsequent  to  the  making  of  such  award  ;  and  whereas  it  appears  to 
me  that  the  recovery  of  such  sum  and  warrant  of  distress,  and  sale  of  the  goods 
and  chattels  of  the  said  will  be  attended  with  consequences  ruinous  or 

in  an  especial  manner  injurious  to  the  defaulter  [and  his  family,  if  any],  and  I 
have  therefore  determined  to  withhold  such  warrant,  and  to  commit  the  said 
to  prison  pursuant  to  the  said  act :    These  are  therefore  to  command 
you  the  said  constable  of  to  apprehend  the  said  and  convey 

him  to  the  said  house  of  correction  at  aforesaid,  and  deliver  him  there 

to  the  keeper  of  the  said  house  of  correction  ;  and  these  are  also  to  command 
you  the  keeper  of  the  said  house  of  correction  to  receive  him  the  said  4 

into  the  said  house  of  correction,  and  there  keep  him  without  bail  or  mainprize 
for  the  space  of  months,  unless  the  said  sum  of  so  ordered  to  be 

paid  as  aforesaid  shall  he  sooner  satisfied  with  all  reasonable  expenses.  Given 
under  my  hand  and  seal  at  the  day  of 

(fc)  See  supra. 
{I)  See  supra. 
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*1  &  2  Will.  4,  c.  37.  [*603] 

An  Act  to  Prohibit  the  payment,  in  certain  Trades,  of  Wages  in 
Goods,  or  otherwise,  than  in  the  current  Coin  of  the  Realm 
(m).  [15th  October,  1831.] 

Whereas  it  is  necessary  to  prohibit  the  payment,  in  certain  trades,  of  wages 
in  goods,  or  otherwise  than  in  the  cuiTent  coin  of  the  realm;  he  it  therefore 
enacted  by  (&c.  &c.),  that  in  all  contracts  hereafter  to  be  made  for  the  hiring 
of  any  artificer  in  the  trades  hereinafter  enumerated,  or  for  the  performance  by 
any  artificer  of  any  labour  in  any  of  the  said  trades,  the  wages  of  such  artificer 
shall  be  made  payable  in  the  current  coin  of  this  realm  only  and  not  otherwise; 
and  that  if  any  such  contract  the  whole  or  any  part  of  such  wages  shall  be  made 
payable  in  any  manner  other  than  in  the  current  coin  aforesaid,  such  contract 
shall  be  and  is  hereby  declared  illegal,  null  and  void  [n). 

2.  And  be  it  further  enacted,  that  if  any  contract  hereafter  to  be  made  be- 
tween any  artificer  in  any  of  the  trades  hereinafter  enumerated,  and  his  em- 
ployer, any  provision  shall  be  made  directly  or  indirectly  respecting  the  place 
where,  or  the  manner  in  which,  or  the  person  or  persons  with  whom  the  whole 
or  any  part  of  the  wages  due  or  to  become  due  to  any  such  artificer  shall  be 
laid  out  or  expended,  such  contract  shall  be  and  is  hereby  declared  illegal,  null 
and  void. 

3.  And  be  it  further  enacted,  that  the  entire  amount  cf  the  wages  earned  by  or 
payable  to  any  artificer  in  any  of  the  trades  hereinafter  enumerated  in  respect 
of  any  labour  by  him  done  in  any  such  trade,  shall  be  actually  paid  to  such  ar- 
tificer in  the  current  coin  of  this  realm,  and  not  ^otherwise;  and  every  [*604] 
payment  made  to  any  such  artificer  by  his  employer,  of  or  in  respect  of  any 
such  wages,  by  the  delivering  to  him  of  goods  (o)  or  otherwise  than  in  the  cur- 

(m)  Previous  Acts  were  repealed  by  1  &  2  Will.  4,  c.  36,  which  was  also  re- 
pealed by  37  &  38  Vict.  c.  35.  See  further  as  to  the  payment  of  wages  without 
stoppages  in  the  hosiery  manufacture,  37  &  38  Vict.  c.  48,  post. 

{«)  Plaintiff,  a  framework  knitter,  worked  as  a  weaver  of  gloves  for  defend- 
ant in  frames  provided  by  defendant  at  an  agreed  gross  price  per  dozen  pairs. 
Defendant  was  a  subcontractor,  furnishing  the  work  by  agreement  to  a  master 
manufacturer,  who  found  machinery  and  materials.  Defendant  settled  with 
plaintiff  weekly  for  the  work  done,  deducting  out  of  the  gross  price  per  dozen 
certain  charges  which  were  according  to  the  known  custom  of  the  trade, 
namely:  1.  A  frame  rent  per  week;  2.  A  payment  per  week  for  use  of  de- 
fendant's premises  to  work  in,  standing  room  for  the  frame,  defendant's  trouble 
and  loss  of  time  in  procuring  materials  and  conveying  them  to  plaintiff, 
defendant's  responsibility  to  the  master  manufacturer  under  whom  he  contrac1> 
ed  for  1^°-  work,  superintendence  of  the  work,  sorting  the  goods  when  made, 
and  delivering  them  to  the  master  manufacturer ;  3.  Payment  to  a  boy  for 
winding  the  yarn,  and  wear  and  tear  of  machinery  ;  4.  A  penny  per  shilling  on  the 
net  sum  earned  by  plaintiff  above  fourteen  shillings  per  week  as  compensation  to 
defendant  for  a  per  centage  paid  by  him  to  the  master  manufacturer  on  the 
amount  of  goods  manufactured  by  defendant  for  him  with  machinery  rented  of 
him  by  defendant.  There  was  no  written  contract  between  plaintiff  and  de- 
fendant: held  that  the  agreement  to  pay  plaintiff's  wages  with  these  deductions 
was  not  a  contract  to  pay  part  of  such  wages  otherwise  than  in  the  current  coin 
of  the  realm,  within  this  section;  nor  was  contract  in  writing  under  sect.  23 
necessary  to  legalize  such  deductions;  held  also,  that  there  was  not  in  this  case 
any  demise  of  a  "tenement"  vrithin  sect.  23;  and  gusere.  whether  there  was  a 
demise  of  anything  at  a  rent  thereon  reserved  within  that  section,  Chawner  v. 
Cummings,  8  Q.  B.  311;  ace.  Archer  v.  James,  1  L.  T.  E.,  N.  S.  26;  1  Fost.  & 
F.:  31  L.  J.,  Q.  B.  153. 

(o)  Payment  by  a  note  which  is  ultimately,  though  not  immediately,  to  re- 
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rent  coin  aforesaid,  except  as  hereinafter  mentioned,  shall  he  and  is  herehy  de- 
clared illegal,  null  and  void. 

4.  And  be  it  further  enacted,  that  every  artificer  in  any  of  the  trades  herein- 
after enumerated  shall  be  entitled  to  recover  from  his  employer  in  any  such 
trade,  in  the  manner  by  law  provided  for  the  recovery  of  servant's  wages,  or  by 
any  other  lawful  ways  and  means,  the  whole  or  so  much  of  the  wages  earned 
by  such  artificer  in  such  trade  as  shall  not  have  been  actually  paid  to  him  hy 
such  his  employer  in  the  current  coin  of  this  realm  {p). 

5.  And  be  it  further  enacted,  that  in  any  action,  suit  or  other  proceeding  to 
be  hereafter  brought  or  commenced  by  any  such  artificer  as  aforesaid,  against 
his  employer,  for  the  recovery  of  any  sum  of  money  due  to  any  such  artificer, 
as  the  wages  of  his  labour  in  any  of  the  trades  hereinafter  enumerated,  the 
defendant  shall  not  be  allowed  to  make  any  set-off,  nor  to  claim  any  reduction 
of  the  plaintiff's  demand,  by  reason  or  in  respect  of  any  goods,  wares  or  mer- 
chandize had  or  received  by  the  plaintiff  as  or  on  account  of  his  wages  or  in  re- 
ward for  his  labor,  or  hy  reason  or  in  respect  of  any  goods,  wares  or  merchan- 
dize sold,  delivered  or  supplied  to  such  artificer  at  any  shop  or  warehouse  kept 
by  or  belonging  to  such  employer,  or  in  the  profits  of  which  such  employer 
shall  have  any  share  or  interest  {q). 

6.  And  be  it  further  enacted,  that  no  employer  of  any  artificer  in  any  of  the 
trades  hereinafter  enumerated  shall  have  or  be  entitled  to  maintain  any  suit  or 
action  in  any  court  of  law  or  equity  against  any  such  artificer,  for  or  in  respect 
of  any  goods,  wares  or  merchandise  sold,  delivered,  or  supplied  to  any  such  ar- 
tificer by  any  such  employer,  whilst  in  his  employment,  as  or  on  account  of  his 
wages  or  reward  for  his  labour,  or  for  or  in  respect  of  any  goods,  wares  or  mer- 
chandize sold,  delivered  or  supplied  to  such  artificer  at  any  shop  or  warehouse 
kept  by  or  belonging  to  such  employer,  or  in  the  profits  of  which  such  employer 
shall  have  any  share  or  interest. 

7.  And  be  it  further  enacted,  that  if  any  such  artificer  as  aforesaid,  or  his 
wife  or  widow,  or  if  any  child  of  any  such  artificer,  not  being  of  the  full  age  of 
twenty-one  years,  shall  become  chargeable  to  any  parish  or  place,  and  if  within 
the  space  of  three  calendar  months  next  before  the  time  when  any  such  charge 
shall  be  incurred  such  artificer  Shall  have  earned  or  have  become  entitled  to  re- 
ceive any  wages  for  any  labour  by  him  done  in  any  of  the  said  trades,  which 
wages  shall  not  have  been  paid  to  such  artificer  in  the  current  coin  of  this 
realm,  it  shall  be  lawful  for  the  overseers  or  overseer  of  the  poor  in  such  parish 
or  place  to  recover  from  the  employer  of  such  artificer  in  whose  service  such 
labour  was  done  the  full  amount  of  wages  so  unpaid,  and  to  proceed  for  the  re- 
covery thereof  by  all  such  ways  and  means  as  such  artificer  himself  might  have 
proceeded  for  that  purpose  ;  and  the  amount  of  the  wages  which  may  be  so  re- 
covered shall  be  applied  in  reimbursing  such  parish  or  place  all  costs  and 
charges  incurred  in  respect  of  the  person  or  persons  to  become  chargeable,  and 
the  surplus  shall  he  applied  and  paid  over  ta  such  person  or  persons. 

■  [*605]  *8.  Provided  always,  and  be  it  further  enacted,  that  nothing  herein 
contained  shall  be  construed  to  prevent  or  to  render  invalid  any  contract  for 
the  payment,  or  any  actual  payment,  to  any  such  artificer  as  aforesaid,  of  the 
whole  or  any  part  of  his  wages,  either  in  the  notes  of  the  governor  and  company 
of  the  Bank  of  England,  or  in  the  notes  of  any  person  or  persons  carrying  on 
the  business  of  a  banker,  and  duly  licensed  to  issue  such  notes  in  pursuance  of 
the  laws  relating  to  his  Majesty's  revenue  of  stamps,  or  in  drafts  or  orders  for 
the  payment  of  money  to  the  bearer  on  demand,  drawn  upon  any  person  or 
persons  carrying  on  the  business  of  a  banker,  being  duly  licensed  as  aforesaid, 

suit  in  the  delivery  of  goods  is  equally  an  offence  within  the  Act  and  is  com- 
plete on  the  delivery  of  the  note.  Ashersmith  v.  Drwry,  28  L.  J.,  M.  C.  6;  1 
Ell.  &  Ell.  46  ;  33  L.  T.  Eep.  103.  See  also  Pillar  v.  Llynvi  Coal  and  Iron  Co., 
38  L.  J.,  C.  P.  294. 

(p)  See  Weaver  Y.  Floyd,  21  L.  J.,  Q.  B.  151. 

Iq)  See  Biley  v.  Warden,  2  Exc.  59,  post,  p.  607,  note  (a)  ;  Olding  v.  Smith,  16 
Jur.  497. 
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■within  fifteen  miles  of  the  place  where  such  drafts  or  orders  shall  he  so  paid,  if 
such  artificer  shall  be  freely  consenting  to  receive  such  drafts  or  orders  as  afore- 
said, hut  all  payments  so  made  with  such  consent  as  aforesaid;  in  any  such 
notes,  drafts  or  orders  as  aforesaid,  shall  for  the  purposes  of  this  act  he  as  valid 
and  effectual  as  if  such  payments  had  heen  made  in  the  current  coin  of  the 
realm. 

9.  And  he  it  further  enacted,  that  any  employer  of  any  artificer  in  any  of  the 
trades  hereinafter  enumerated,  who  shall,  by  himself  or  by  the  agency  of  any 
other  person  or  persons,  du-ectly  or  indirectly  enter  into  any  contract  or  make 
any  payment«(s)  hereby  declared  illegal,  shall  for  the  first  offence  forfeit  a  sum 
not  exceeding  ten  pounds  nor  less  tlian  five  pounds  (t),  and  for  the  second  offence 
any  sum  not  exceeding  twenty  pounds  nor  less  than  ten  pounds,  and  in  case  of  a 
third  offence  any  such  emploj'er  shall  be  and  be  deemed  guilty  of  a  misdemeanor, 
and  being  thereof  convicted,  shall  be  punished  by  fine  only,  at  the  discretion 
of  the  CDurt,  so  that  the  fines  shall  not  in  any  case  exceed  the  sum  of  one 
hundred  pounds  («). 

10.  And  be  it  further  enacted,  that  all  offences  committed  against  this  act, 
and  not  hereinbefore  declared  a  misdemeanor,  shall  be  enquired  of  and  deter- 
mined, and  that  all  fijies  and  penalties  for  such  offences  shall  be  sued  for  and 
recovered  by  any  peraon  or  persons  who  shall  sue  for  the  same,  before  any  two 
justices  of  the  peace  having  jurisdiction  within  the  county,  riding,  city  or  place 
in  which  the  offence  shall  have  been  committed  (v) ;  and  that  the  amount  of  the 
fines,  penalties  and  other  punishments  to  be  infiicted  upon  any  such  offenders 
shall,  within  the  limits  hereinbefore  prescribed,  be  in  the  discretion  of  such 
justices,  or,  in  cases  of  misdemeanor,  of  the  court  before  which  the  offence  may 
be  tried  [t/ie  words  from  "and  incase  of  a  second  offence"  to  "court  and  jury  " 
were  repealed  by  47  &  48  Vict.  c.  43].  Provided  always,  that  no  person  shall  be 
punished  as  for  a  second  offence  under  this  act  unless  ten  days  at  the  least  shall 
have  intervened  between  the  conviction  of  such  person  for  the  *first  and  [*606] 
the  conviction  of  {x)  such  person  of  the  second  offence, .  but  each  separate 
offence  committed  by  any  such  person  before  the  expiration  of  the  said  term  of 
ten  days  shall  be  punishable  by  a  separate  penalty,  as  though  the  same  were  a 
first  offence  ;  and  that  no  person  shall  be  punished  as  for  a  third  offence  under 
this  act,  unless  ten  days  at  the  least  shall  have  intervened  between  the  con- 
viction of  such  person  for  the  second  and  the  conviction  by  (x)  such  person  of 
the  third  offence :  but  each  separate  offence  committed  by  any  such  person  before 
the  expiration  of  the  said  term  of  ten  days  shall  be  punishable  by  a  separate 
penalty,  as  though  the  same  were  a  second  offence ;  and  that  the  fourth  or 
any  subsequent  offence  which  may  be  committed  by  any  such  person  against 
this  act  shall  be  enquired  of,  tried  and  punished  in  the  manner  hereinbefore 
provided  in  respect  of  any  third  offence ;  and  that  if  the  person  or  persons 
preferring  any  such  information  shall  not  be  able  or  shall  not  see  fit  to  produce 
evidence  of  any  such  previous  conviction  or  convictions  as  aforesaid,  any  such 

(s)  If  wages  have  been  paid  in  goods,  subsequent  payment  in  cask  will  not 
purge  the  offence  which  has  been  committed,  the  provisions  of  the  Act  which 
declare  the  payment  void  and  also  illegal  and  punishable  being  cumulative, 
mison  V.  Cookson;  Fishery.  Jones,  32  L.  J.,  M.  C.  177.  In  SmitJi  v.  Walton,  47 
L.  J.,  M.  C.  45  ;  3  C.  P.  Div.  109  ;  37  L.  T.,  N.  S.  437,  it  was  held  that  where 
an  employer's  bookkeeper  delivered  to  an  artificer  a  piece  of  cloth  which  he 
had  damaged  instead  of  wages,  the  employer  was  liable  to  a  penalty  within 

(t)  Words  in  italics  repealed  by  47  &  48  Vict.  c.  43.  • 

(u)  Afadavits  in  support  of  a  rule  for  a  certiorari  to  remove  a  conviction  under 
this  section,  should  be  intituled  "In  the  Queen's  Bench"  simply,  Ex  parte 
Wallworh,  4  D.  &  L.  403.  .      .  ,  ,        ,    .^ 

(v)  The  offence  is  complete  where  the  note  is  given,  although  the  goods  are 
delivered  out  of  the  jurisdiction  of  the  convicting  justices,  Askersmith  v.  Drury, 
supra,  p.  604,  note  (o). 
{x)  Sic. 
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offender  as  aforesaid  shall  be  punished  for  each  separate  offence  by  him  com- 
mitted against  the  provisions  of  this  act  by  an  equal  number  of  distinct  and 
separate  penalties,  as  though  each  of  such  offences  were  a  first  or  a  second 
offence,  as  the  case  may  be;  and  that  no  person  shall  be  proceeded  against  or 
punished  as  for  a  second  or  as  for  a  third  offence  at  the  distance  of  more  than  two 
years  from  the  commission  of  the  next  preceding  offence. 
[jSeete.  11  <&  12  were  repealed  hy  47  &  48  Vict.  c.  43. 

13.  And  be  it  further  enacted,  that  no  person  shall  be  liable  to  be  convicted 
of  any  offense  against  this  act  committed  by  his  or  her  copartner  in  trade,  and 
without  his  or  her  knowledge,  privity  or  consent ;  but  it  shall  be  lawful,  when 
any  penalty  or  any  sum  for  wages,  or  any  other  sum,  is  ordered  to  be  paid,  under 
the  authority  of  this  act,  and  the  person  or  persons  ordered  to  pay  the  same  shall 
neglect  or  refuse  to  do  so,  to  levy  the  same  by  distress  and  sale  of  any  goods  be- 
longing to  any  copartnership  concern  or  business  in  the  carrying  on  of  which 
such  charges  may  have  become  due  or  such  offence  may  have  been  committed  : 
and  in  all  proceedings  under  this  act  to  recover  any  sum  due  for  wages  it  shall 
be  lawful  in  all  cases  of  copartnership  for,  the  justices,  at  the  hearing  of  any  com- 
plaint for  the  nonpayment  thereof,  to  make  an  order  upon  any  one  or  more  co- 
partners for  the  payment  of  the  sum  appearing  to  be  due ;  and  in  such  case  the 
service  of  a  copy  of  any  summons  or  other  process,  or  of  any  order,  upon  one  or 
more  of  such  copartners,  shall  be  deemed  to  be  a  sufficient  service  upon  all. 

14.  And  it  is  declared  and  enacted,  that  in  all  cases  it  shall  be  deemed  and 
taken  to  be  sufficient  service  of  any  summons  to  be  issued  against  any  offender" 
or  offenders  by  any  justice  or  justices  of  the  peace,  under  the  authority  of  this 
act,  if  a  duplicate  or  true  copy  of  the  same  be  left  at  or  upon  the  place  used  or 
occupied  by  such  offender  or  offenders  for  carrying  on  his,  her  or  their  trade  or 
business,  or  at  the  place  of  residence  of  any  such  offender  or  offenders,  being  at 
or  upon  any  such  place  as  aforesaid,  the  same  being  directed  to  such  offender  or 
offenders  by  his,  her  or  their  right  or  assumed  name  or  names. 

\_8ects.  15  <&  16  were  repealed  by  47  cfc  48  Viet.  c.  43.] 

17.  And  be  it  further  enacted,  that  no  conviction,  order  or  adjudication  made 
by  any  justices  of  the  peace  under  the  provisions  of  this  act  shall  be  quashed  for 
want  of  form,  nor  be  removed  by  certidrari  or  otherwise  into  any  of  his  Majesty's 
superior  courts  of  record.  [  The  rest  of  the  section  was  repealed  iy  47  <&  48  Vict, 
e.  43.] 

18.  And  be  it  further  enacted,  that  out  of  any  penalty  or  forfeiture  incurred 
by  any  offence  committed  against  this  act,  it  shall  be  lawful  for  the  court  or  jus- 
[*607]  tices  imposing  the  same  to  award  any  sum  to  the  informer,  *not  exceeding 
in  any  case  the  sum  of  twenty  pounds ;  and  the  rest  of  any  such  pecuniary  penalty 
or  forfeiture  shall  go  to  the  treasurer  of  the  county  in  which  the  offence  shall  be 
committed,  in  aid  of  the  rates  of  such  county  :  provided  always,  that  every  pro- 
ceeding whatsoever  for  any  offence  against  this  act  shall  be  commenced  within, 
three  calendar  months  after  such  offence  shall  h^ve  been  committed. 

19.  And  be  it  further  enacted,  that  nothing  herein  contained  shall  extend  to 
any  artificer,  workmen  or  labourer,  or  other  person  engaged  or  employed  in 
any  manufacture,  trade  or  occupation,  excepting  only  artificers,  workmen 
labourers,  and  other  persons  employed  in  the  several  manufactures,  trades  and 
occupations  following;  (that  is  to  say),  in  or  about  the  making,  casting,  con- 
verting or  manufacturing  of  iron  or  steel,  or  any  parts,  branches  or  processes 
thereof  (y) ;  or  in  or  about  the  working  or  getting  of  any  mines  of  coal  (2),  iron- 
stone, limestone,  salt  rock;  or  in  or  about  the  working  or  getting  of  stone,  slate 
or  clay  (a) ;  or  in  the  making  or  preparing  of  salt,  bricks,  tiles  or  quarries;  or  in 

(y)  In  Millard  v.  Kelly,  32  L.  T.  123,  a  labourer  employed  in  loading  boats 
with  iron,  was  held  within'the  Act. 

(a)  In  Bowers  v.  Lovekin,  25  L.  J.,  Q.  B.  371;  6  E.  &  B.  584,  butty  colliers, 
who  engaged  to  get  coal  at  so  much  per  yard,  and  were  bound  to  work  person- 
ally, and  who  did  so  work,  were  held  within  the  Act,  although  they  employed 
other  workmen  under  them. 

(o)  A  contractor  to  execute  a  railway  cutting  at  so  much  per  cubic  yard,  who 
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or  about  the  making  or  manvifacturiiig  of  any  kinds  of  nails,  chains,  rivets, 
anvils,  vices,  spades,  shovels,  screws,  keys,  locks,  bolts,  hinges  or  any  other 
articles  or  hardvpai-e  made  of  iron  or  steel,  or  of  iron  and  steel  combined,  or  of 
any  plated  ai-ticles  of  cutlery,  or  of  any  goods  or  wares  made  of  brass,  tin,  lead, 
pewter  or  other  metal,  or  of  any  japanned  goods  or  wares  whatsoever;  or  in  or 
about  the  making,  spinning,  throwing,  twisting,  doubling,  winding,  weaving, 
combing,  knitting,  bleaching,  dyeing,  printing,  or  otherwise  preparing  of  any 
kinds  of  woolen,  worsted,  yiixn,  stuff,  jersey,  linen,  fustian,  cloth,  serge,  cotton, 
leather,  fur,  hemp,  flax,  mohair  or  silk  manufactures  whatsoever,  or  in  or  about 
any  manufactures  whatsoever  made  of  the  said  last-mentioned  materials, 
whether  the  same  be  or  be  not  mixed  one  with  another;  or  in  or  about  the  mak- 
ing or  otherwise  preparing,  ornamenting  or  finishing  of  any  glass,  porcelain, 
china  or  earthenware  whatsoever,  or  any  parts,  branches,  or  processes  thereof, 
or  any  materials  used  in  any  of  such  last-mentioned  trades  or  employments;  or 
in  or  aboxit  the  making  or  preparing  of  bone,  thread,  silk,  or  cotton  lace,  or  of 
lace  made  of  any  mixed  materials. 

20.  And  be  it  further  enacted,  that  nothing  herein  contained  shall  extend  to 
any  domestic  servant  or  servant  in  husbandry. 

21.  And  be  it  further  enacted,  that  no  justice  of  the  peace,  being  a  person 
also  engaged  in  any  of  the  trades  or  occupations  enumerated  in  this  act,  or 
the  father,  son  or  brother  of  any  such  person,  shall  act  as  a.  justice  of  the 
peace  under  this  act. 

22.  And  be  it  further  enacted,  that  in  all  cities,  boroughs  or  corporate  towns, 
where  the  magistrates  for  the  time  being  are  disqualified  by  the  foregoing  clause 
from  administering  this  act,  then  and  in  every  such  *case,  and  so  often  [*608] 
as  the  same  shall  happen,  it  shall  be  lawful  for  the  magistrates  of  the  county 
in  which  the  oflence  may  be  committed  (and  not  disqualified  as  aforesaid)  to 
administer,  and  they  are  hereby  authorized  and  empowered  to  hear,  examine 
and  determine  any  offences  committed  against  this  act  in  any  such  cities,  bor- 
oughs or  corporate  towns;  and  it  shall  be  lawful  for  the  complainant  to  remove 
the  cases  of  information  or  complaint  from  the  said  cities,  boroughs  or  corporate 
towns  to  any  other  court  of  session  or  petty  session  not  exceeding  twelve  miles 
from  the  place  where  the  offence  shall  have  been  committed,  any  law,  charter, 
usage  or  custom  to  the  contrary  notwithstanding. 

23.  Ajnd  be  it  further  enacted  and  declared,  that  nothing  herein  contained 
shall  extend  or  be  construed  to  extend  to  prevent  any  employer  or  any  artificer, 
or  agent  of  any  such  employer,  from  supplying  or  contracting  to  supply  to  any 
such  artificer  any  medicine  (6)  or  medical  attendance,  or  any  fuel,  or  any  ma- 
terials, tools  or  implements  to  be  by  such  artificer  employed  in  his  trade  or  oc- 
cupation, if  such  artificers  be  employed  in  mining,  or  any  hay,  com  or  other 
provender  to  be  consumed  by  any  horse  or  other  beast  of  burden  employed  by 
any  such  artificer  in  his  trade  and  occupation ;  nor  from  demising  to  any  artificer, 
workman  or  labourer  employed  in  any  of  the  trades  or  occupations  enumerated 
in  this  act  the  whole  or  any  part  of  any  tenement  at  any  rent  (c)  to  be  thereon 
reserved;  nor  from  supplying  or  contracting  to  supply  any  such  artificer  any 
-victuals  dressed  or  prepared  under  the  roof  of  any  such  employer,  and  there  con- 
sumed by  such  artificer;  nor  from  making  or  contracting  to  make  any  stoppage 
or  reduction  from  the  wages  of  any  such  artificer,  for  or  in  respect  of  any  such 

employs  men  under  him  to  assist,  is  not  a  workman  or  labourer  within  the  true 
meaning  of  this  Act,  although  he  does  a  portion  of  the  work  himself.  Where 
the  earth  removed  is  clay,  which  is  used  for  making  bricks  ;  qusere,  whether  a 
labourer  engaged  in  the  removal  of  such  earth  is  a  person  "employed  in  or 
about  the  working  or  getting  of  clay,"  within  sect.  19,  Biley  v.  Warden,  2 
Exc.  59;  Sharman  v.  Saunders,  13  C.  B.  166;  Ingram  v.  Barnes,  26  L.  J.,  Q.  B. 
82,  319;  7  E.  &  B.  115;  Sleeman  v.  Barrett,  33  L.  J.,  Exc.  153;  Weavers.  Floyd, 
31  L.  J.,  Q.  B.  151. 

(J)  See  Ex  parte  Cooper,  Be  Morris,  Court  of  App.  Feb.  21st,  1884. 

(e)  See  Ohawner  v.  Oummings,  ante,  p.  603,  note  (ra)  ;  Ouits  v.  Ward,  36  L.  J., 
Q.  B.  161. 
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rent ;  or  for  or  in  respect  of  any  such  medicine  or  medical  attendance  ;  or  for  or 
in  respect  of  such  fuel,  materials,  tools,  implements,  hay,  corn  or  provender,  or 
of  any  such  victuals  dressed  and  prepared  under  the  roof  of  any  such  employer; 
or  for  or  in  respect  of  any  money  advanced  to  such  artiiioer  for  any  such  purpose 
as  aforesaid;  provided  always,  that  such  stoppage  or  deduction  shall  not  exceed  the 
real  arid  true  value  of  such  fuel,  materials,  tools,  implements,  hay,  com  and 
provender,  and  shall  not  he  in  any  case  made  from  the  wages  of  such  artificer, 
unless  the  agreement  or  contract  for  such  stoppage  or  deduction  shall  be  in  writ- 
ing, and  signed  by  such  artificer. 

24.  And  be  it  further  enacted  and  declared,  that  nothing  herein  contained 
shall  extend  or  be  construed  to  extend  to  prevent  any  such  employer  from 
advancing  to  any  such  artificer  any  money  to  be  by  him  contributed  to  any 
friendly  society  or  bank  for  savings  duly  established  according  to  law,  nor  from 
advancing  to  any  such  artificer  any  money  for  his  relief  in  sickness,  or  for  the 
education  of  any  child  or  children  of  such  artificer,  nor  from  deducting  nor  con- 
tracting to  deduct  any  sum  or  sums  of  money  from  the  wages  of  such  artificers 
for  the  education  of  any  such  child  or  children  of  such  artificer,  and  unless  the 

.agreement  or  contract  for  such  deduction  shall  be  in  writing,  and  signed  by  such 
artificer  {d). 

25.  And  be  it  further  enacted  and  declared,  that  in  the  meaning  and  for  the 
'  purposes  of  this  act  all  workmen,  labourers  (e)  and  other  persons  in  any  manner 

engaged  in  the  performance  of  any  work,  employment  or  operation  of  what 
nature  soever,  in  or  about  the  several  trades  and  occupations  aforesaid,  shall  be 
and  be  deemed  "  artificers;"  and  that  within  the  meaning  and  for  the  purpose 
[*609]  aforesaid  all  masters,  bailiffs,  foremen,  *managers,  clerks  and  other  per- 
sons engaged  in  the  hiring,  employment  or  superintendence  of  the  labour  of 
any  such  artificers,  shall  be  and  be  deemed  to  be  "employers;"  and  that 
within  the  meaning  and  for  the  purposes  of  this  act  any  money  or  other  thing 
had  or  contracted  to  be  paid,  delivered  or  given  as  a  recompence,  reward  or 
remuneration  for  any  labour  done  or  to  be  done,  whether  within  a  certain  time 
or  to  a  certain  amount,  or  for  a  time  or  an  amount  uncertain,  shall  be  deemed 
and  taken  to  be  the  "  wages  "  of  such  labour;  and  that  within  the  meaning 
and  for  the  purposes  aforesaid  any  agreement,  understanding,  device,  contriv- 
ance, collusion  or  arrangement  whatsoever  on  the  subject  of  wages,  whether 
written  or  oral,  whether  direct  or  indirect,  to  which  the  employer  and  artificer 
are  parties  or  are  assenting,  or  by  which  they  are  mutually  bound  to  each  other, 
or  whereby  either  of  them  shall  have  endeavoured  to  impose  an  obligation  on 
the  other  of  them,  shall  be  and  be  deemed  a  "  contract." 

26.  And  be  it  further  enacted,  that  this  act  shall  not  commence  or  take  effect 
till  the  expiration  of  three  calendar  months  next  after  the  day  of  passing  the 
same. 

27.  And  be  it  further  enacted,  that  the  provisions  of  this  act  shall  extend 
over  the  whole  of  that  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
called  Great  Britain. 

[TAe  schedule  referred  to  in  the  foregoing  act  was  repealed  hy  47  <&  48  Viet  c 
43.] 


(d)  See  Pillar  v.  Llynvi  Coal  and  Iron  Co.,  38  L.  J.,  C.  P.  294:  4  L.  E     C    P 
752.  )  .     ■     • 

(e)  See  liiley  v.  Warden,  ante,  p.  607,  note  (a). 
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An  Act  to  amend  the  Laws  for  the  Prevention  of  Frauds  and  Abuses 
by  Persons  employed  in  the  Woollen,  Worsted,  Linen,  Cotton,  Flax, 
Mohair  and  Silk  Hosiery  Manufactures,  and  for  the  further  secur- 
ing the  Property  of  the  Manufacturers  and  the  Wages  of  the 
Workmen  engaged  therein.  [let  August,  1843.J 

Whereas  an  act  was  passed  in  the  session  of  Parliament  held  in  8  &  9  Will 
3,  intituled  "An  Act  for  the  farther  Encouragement  of  the  Manufacture  of 
Lustrings  and  Alamodes  within  this  Eealm,  and  for  the  better  preventing  the 
'    Importation  of  the  same,"  whereby  (amongst  other  matters  therein  contained) 
certain  penalties,  forfeitures  and  punishments  therein  referred  to  were  imposed 
upon  persons  embezzling  or  otherwise  unlawfully  selling  or  receiving,  as  therein 
mentioned,  sUk  delivered  by  the  silk  manufacturers  to  be  worked  up:  and' 
whereas  an   act  was  passed  1  Ann.  intituled  "  An  Act  for  the  more  effectual 
preventing  the  Abuses  and   Frauds  of  Persons  employed  in  Working  up  the 
Woollen,  Linen,  Fustian,  Cotton  and  Iron  Manufactures  of  this  Kingdom : " 
and  whereas  the  said  act  was  made  perpetual  by  an  act  passed  in  the  9  Ann. 
intituled  "An  Act  for  reviving  and  continuing  an  Act  made  in  the  First  Year 
of  her  Majesty's  Eeign  for  the  more  effectual  preventing  Abuses  and  Frauds  of 
Persons  employed  in  the  Working  up  the  Woollen,  Linen,  Fustian,  Cotton  and 
Iron  Manufactures  of  this  Kingdom  :  "  and  whereas  an  act  was  passed  in  the 
12  Geo.  1,  intituled  "An  Act  to  prevent  unlawful  Combinations  of  Workmen 
employed  in  the  Woollen   Manufactures,    and  for  better   Payment  of  their 
Wages : "  and  whereas  an  act  was  passed  in  the  13  Geo.  2,  intituled  "An  Act 
to  explain  and  amend  an  Act  made  in  the  First  Year  of  the  Eeign  of  her  late 
Majesty  Queen  Anne,  intituled  'An  Act  for  the  more  effectual  preventing  the 
Abuses  and  Frauds  of  Persons  employed  in  the  Working  up  the  Woollen,  Linen, 
Fustian,  *Cotton  and  Iron  Manufactures  of  this  Kingdom,  and  also  for  [*610] 
extending  the  said  Act  to  the  Manufacture  of  Leather : '  "  and  whereas  an  act 
was  passed  in  the  22  Geo.  2,  intituled  ' '  An  Act  for  the  more  effectual  preventing 
of  Frauds  and  Abuses  committed  by  Persons  employed  in  the  Manufacture  of 
Hats,  and  in  the  Woollen,  Linen,  Fustian,  Cotton,  Iron,  Leather,  Fur,  Hemp, 
Flax,  Mohair,  and  Silk  Manufactures,  and  for  preventing  unlawful  Combina- 
tions of  Journeymen  Dyers  and  Journeymen  Hotpressers,  and  of  all  -Persons 
employed  in  the  said  several  Manufactures,  and  for  the  better  Payment  of 
their  Wages  : "  and  whereas  another  act  was  passed  in  the  17  Geo.  3,  intituled 
"An  Act  for  amending  and  rendering  more  effectual  the  several  Laws  now  in 
being  for  the  more  effectual  preventing  of  Frauds  and  Abuses  by  Persons  em- 
ployed in  the  Manufacture  of  Hats,  and  in  the  Woollen,  Linen,  Fustian,  Cot- 
ton, Iron,  Leather,  Fur,  Hemp,  Flax,  Mohair  and  Silk  Manufactures  ;  and  also 
for  making  Provisions  to  prevent  Frauds  by  Journeymen  Dyers  : ' '  and  whereas 
an  act  was  passed  in  the  32  Geo.  3,  intituled  "An  Act  for  extending  the  Pro- 
visions of  an  Act  made  in  the  Thirteenth  Year  of  thp  Eeign  of  his  present 
Majesty,  intituled  'An  Act  to  empower  the  Magistrates  therein  mentioned  to 
settle  and  regulate  the  Wages  of  Persons  employed  in  the  Silk  Manufactures 
within  their  respective  jurisdictions,  to  Manufactures  of  Silk  mixed  with  other 
Materials,  and  for  the  more  effectual  Punishment  of  Buyers  and  Eeceivers  of 
Silk   purloined  and  embezzled  by    Persons  employed  in  the   Manufacture 
thereof : '  "  and  whereas  the  provisions  of  the  said  acts  have  not  been  effectual 
to  prevent  irauds,  embezzlements  and  abuses  by  persons  employed  in  the 
woollen,  linen,  cotton,  flax,  mohair  and  silk  hosiery  manufactures,  and  it  is 
expedient  to  repeal  so  much  of  the  said  recited  acts  as  relates  to  the  said  manu- 
factures, and  to  make  further  provisions  in  lieu  thereof,  as  well  for  the  benefit 
and  encouragement  of  trade  and  manufactures  as  for  the  security  of  the  property 
of  manufacturers  and  the  wages  of  the  workmen  engaged  in  the  said  manufac- 
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tuxes  :  be  it  therefore  enacted,  by  (&c.  &c.),  that  from  and  after  the  commence- 
ment of  this  act,  so  much  of  the  said  recited  acts  or  any  of  them  as  relates  to 
the  woollen,  linen,  cotton,  flax,  mohair  and  silk  manufactures, or  any  of  them, 
or  any  manufactures  whatsoever  made  of  wool,  cotton,  flax,  mohair  or  silk 
materials,  whether  the  same  be  or  be  not  mixed  with  each  other,  or  with  any 
other  materials,  shall  so  far  as  respects  the  manufactures,  trades,  occupations 
and  employments  hereinafter  mentioned,  be  and  the  same  are  hereby  repealed 
save  and  except  so  far  as  the  same  may  have  repealed  any  former  acts  or 
enactments. 

2.  And  be  it  enacted,  that  if  any  person  whosoever  entrusted  with  any 
woollen,  worsted,  linen,  cotton,  flax,  mohair  or  silk  materials  tof  the  purpose 
of  being  prepared,  worked  up  or  manufactured  either  by  himself  or  by  any 
person  or  persons  to  be  employed  by  or  under  him,  or  by  himself  jointly  with 
any  person  or  persons  to  be  employed  with,  by  or  under  him,  or  for  any  purpose 
or  work  connected  with  manufacture  or  incidental  thereto,  or  any  parts, 
branches  or  processes  thereof,  or  any  tools  or  apparatus  for  manufacturing  the 
said  materials,  shall  sell,  pawn,  purloin,  embezzle,  secrete,  exchange  or  other- 
wise fraudulently  dispose  of  the  same  materials,  tools  or  apparatus,  or  any 
part  thereof,  he  shall,  upon  being  thereof  lawfully  convicted  by-the  oath  of  the 
owner  of  such  materials,  tools  or  apparatus,  or  any  part  thereof,  or  of  any  other 
credible  vsritness  or  witnesses  before  two  or  more  justices  of  the  peace,  forfeit 
the  full  value  of  the  same,  and  also  forfeit  such  penalty  not  exceeding  ten 
pounds,  together  with  costs,  as  to  the  said  justices  shall  seem  meet;  and  every 
such  forfeiture  and  penalty  shall  be  applied  under  the  direction  of  the  convict- 
ing justices  in  manner  following  (that  is  to  say),  in  the  first  place  in  making 
such  satisfaction  to  the  party  injured  as  the  said  justices  shall  think  proper, 
and  the  remainder,  if  any,  shall  be  appled  in  the  same  manner  as  is  hereinatter 
[*611]  directed  for  the  disposal  of  any  other  penalty  *under  this  act  (/)  ;  [and 
in  default  of  payment  of  such  forfeiture  and  penalty  with  costs  immediately  on  con- 
viction, or  within  such  period  as  the  justices  so  convicting  may  direct,  tlie  said  justices 
may  issue  their  warrant  to  distrain  and  sell  the  goods  and  chatties  of  the  person  so 
convicted  for  the  amount  thereof  and  costs;  and  the  proceeds  of  any  distress,  after 
paying  the  penalty,  forfeiture  and  costs,  and  also  the  costs  of  such  distress,  shall  be 
paid  over  to  the  person  convicted ;]  but  if  no  sufficient  distress  shall  appear  or 
shall  be  found  whereon  to  levy  the  said  penalty,  forfeiture  and  costs,  the  said 
justices  may  either  immediately,  or  at  any  time  after  such  conviction,  commit 
any  person  so  convicted  to  the  common  gaol  or  house  of  correction,  to  be  there 
imprisoned  with  or  without  hard  labour,  as  to  the  said  justices  shall  seem  meet 
Ithe  rest  of  this  section  was  repealed  by  47  &  48  Vict.  c.  43]. 

3.  And  be  it  enacted,  that  any  person  whosoever  entrusted  with  any  woollen, 
worsted,  linen,  cotton,  flax,  mohair  or  silk  materials  for  the  purpose  of  being 
prepared,  worked  up  or  manufactured,  either  by  himself  or  by  any  person  or 
persons  to  be  employed  by  or  under  him,  or  by  himself  jointly  with  any  person 
or  persons  to  be  employed  with,  by  or  under  him,  or  for  any  purpose  or  work 
connected  with  manufacture  or  incidental  thereto,  or  any  parts,  branches  or  pro- 
cesses thereof,  or  with  any  tools  or  apparatus  for  manufacturing  the  said  mate- 
rials, shall  neglect  or  delay  to  return  the  said  materials,  tools  or  apparatus  or 
any  part  thereof,  for  the  space  of  fourteen  clear  days  after  being  required  so  to 
do  by  the  party  entrusting  him  therewith,  or  by  some  person  on  his  behalf,  by 
notice  in  writing  to  be  served  upon  or  left  at  the  last  or  usual  place  of  abode  or 
business  of  such  person  (unless  prevented  by  some  reasonable  and  sufficient 
cause  to  be  allowed  by  the  justices  before  whom  he  shall  be  brought),  then 
and  in  every  such  case  all  or  so  much  or  so  many  of  the  said  materials,  tools  or 
apparatus  as  shall  not  be  returned  to  the  person  so  entrusting  him  therewith 
within  the  time  aforesaid  shall  be  deemed  to  be  embezzled  by  the  person  so 
neglecting  or  delaying  to  return  the  same;  and  the  person  so  neglecting  or 
delaying  to  return  the  same  shall  for  every  such  offence  be  liable  to  be  pro- 

(/)  The  paragraph  relating  to  distress  warrant  on  nonpayment  was  repealed 
by  47  &  48  Vict.  c.  43. 
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eeeded  against  for  embezzlement  in  the  same  manner  and  subject  to  the  same 
forfeiture  and  penalty  with  costs,  and  to  be  applied  in  the  same  manner,  as 
are  respectively  hereinbefore  prescribed  and  imposed  in  respect  to  persons 
selling,  pawning,  purloining,  embezzling,  secreting,  exchanging  or  otherwise 
fraudulently  disposing  of  the  said  materials. 

4.  And  be  it  enacted,  that  any  person  who  shall  purchase  or  take  in  pawn  or 
whD  in  any  other  way  shall  receive  into  his  premises  or  possession  any  woollen, 
worsted,  linen,  cotton,  flax,  mohair  or  silk  materials,  and  whether  the  same  or 
any  part  of  the  said  materials  be  or  be  not  wholly  or  partially  ^vrought,  made 
up  or  manufactured  into  merchantable  wares,  or  any  tools  or  apparatus  for 
manufacturing  the  same,  knowing  that  such  materials,  tools  or  apparatus  are 
purloined  or  embezzled  or  fraudulently  disposed  of,  or  that  the  person  from  whom 
he  shall  purchase,  take  in  pawn,  or  receive  the  same  is  fraudulently  or  unlaw- 
fally  disposing  thereof,  or  knowing  such  person  to  be  employed  or  entrusted 
by  any  other  person  or  persons  to  work  up,  either  by  himself  or  by  or  with 
others,  the  materials  so  purchased,  taken  in  pawn,  or  received  for  any  other 
person  or  persons,  and  not  having  first  obtained  the  consent  of  the  person  or 
persons  so  employing  or  entrusting  him  therewith,  shall,  on  conviction  by  the 
oath  of  the  owner  or  of  any  other  credible  witness  or  witnesses,  be  deemed  and 
adj  udged  guilty  of  a  misdemeanor,  and  be  punished  in  manner  hereinafter  men- 
tioned. 

5.  And  be  it  enacted,  that  if  any  person  shall  sell,  pawn,  pledge,  exchange  or 
otherwise  unlawfully  dispose  of,  or  offer  to  sell,  pawn,  pledge,  exchange  or 
otherwise  dispose  of  any  such  materials,  tools  or  Apparatus  as  aforesaid,  [  "612] 
knowing  the  same  to  have  been  so  purloined  or  embezzled  or  received  from  per- 
sons fraudulently  disposing  thereof  as  aforesaid,  he  shall,  on  conviction  by  the 
oath  of  the  owner  of  such  materials,  tools  or  apparatus,  or  any  part  thereof,  or 
of  any  other  credible  witness  or  ^vitnesses,  be  deemed  and  adjudged  guilty  of  a 
misdemeanor,  and  be  punished  in  manner  hereinafter  mentioned. 

6.  And  be  it  enacted,  that  on  proof  on  oath  that  there  is  just  cause  to  sus- 
pect that  any  such  materials,  tools  or  apparatus  as  aforesaid  llave  been  fraudu- 
lently sold,  pawned,  pledged,  purloined  or  embezzled  by  the  person  to  whom 
the  same  were  entrasted,  or  that  any  such  materials,  tools  or  apparatus  have 
been  purchased  or  received,  or  sold,  pawned,  pledged,  exchanged  or  otherwise 
unlawfully  disposed  of  or  offered  for  sale,  pawn,  pledge,  exchange  or  other  dis- 
posal by  any  person  knowing  the  same  to  have  been  purloined  or  embezzled, 
or  received  from  some  person  fraudulently  disposing  thereof,  it  shall  and  may 
be  lawful  for  any  one  justice  of  the  peace,  and  such  justice  is  hereby  required 
to  issue  his  warrant  for  apprehending  any  such  person  and  bringing  him  before 
him  or  some  other  justice  of  the  peace  for  examination;  and  if,  upon  such 
examination,  the  charge  of  having  fraudulently  sold,  pawned,  purloined, 
embezzled  or  otherwise  fraudulently  disposed  of  any  such  materials,  tools 
or  apparatus,  or  of  having  purchased,  or  received,  or  sold,  pav?ned,  pledged, 
exchanged  or  otherwise  fraudulently  disposed  of,  or  of  having  offered  for 
sale,  pawn,  pledge,  exchange  or  other  disposal  any  such  materials,  tools  or 
apparatus  knowing  them  to  have  been  purloined,  or  embezzled  or  received 
from  some  person  fraudulently  disposing  thereof,  shall  be  supported  by  evi- 
dence to  raise  a  strong  presumption  of  guilt,  such  justice  shall  commit  such 
person  to  the  common  gaol  or  house  of  correction,  in  order  that  he  may  be 
brought  forward  f  jr  trial  at  the  next  petty  sessions,  unless  he  enter  into  such 
bail  with  two  sufiacient  sureties  as  may  be  required  for  his  appearance  before 
such  court  on  any  day  to  be  fixed  by  such  justice. 

\_Sect.  7  was  repealed  by  38  &  39  Vict.  c.  86,  s.  17.] 
8.  And  be  it  enacted,  that  upon  proof  on  oath  before  a  justice  of  the  peace, 
that  there  is  reasonable  cause  to  suspect  that  any  person  has  in  his  possession 
or  on  his  premises  any  such  materials,  tools  or  apparatus  as  aforesaid,  which 
have  been  purloined,  embezzled  or  othenvise  fraudulently  disposed  of,  it  shall 
be  lawful  for  the  said  justice,  and  such  justice  is  hereby  required  to  grant  his 
warrant  to  search  the  dwelling-house  and  premises  of  such  person,  and  if  any 
such  property  shall  be  found  therein  to  cause  such  materials,  tools  or  appa- 
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ratus,  and  the  person  in  whose  possession  or  on  whose  premises  the  same  shall 
be  found,  to  be  brought  before  him  or  some  other  justice  of  the  peace  to  be 
dealt  with  in  the  same  manner  as  any  person  brought  before  a  justice  under 
the  enactment  next  hereinafter  contained. 

9.  And  be  it  enacted,  that  every  peace  of&cer  and  constable,  and  every 
watchman  duly  appointed  by  law,  during  such  time  as  he  shall  be  on  duty, 
shall  and  may  apprehend  or  cause  to  be  apprehended  any  person  whom  he  may 
reasonably  suspect  of  having  or  carrying  or  in  any  way  conveying,  at  any  time 
after  sunsetting  and  before  sunrising,  any  such  materials,  tools  or  apparatus  as 
aforesaid,  suspected  to  be  purloined,  embezzled  or  otherwise  fraudulently  dis- 
posed of,  and  shall  lodge  such  person,  together  with  the  property,  in  a  police 
office  or  other  place  of  security,  in  order  that  he  may  be  brought  before  a 
justice  of  the  peace  as  soon  as  convenient,  who  is  hereby  empowered  to  dis- 
charge such  person,  or  to  order  his  detention  until  the  next  court  of  petty  ses- 
sions, unless  he  enter  into  such  bail,  with  two  sufficient  sureties  as  may  be  re- 
quired for  his  appearance  before  such  court  on  any  day  to  be  fixed  by  the  said 
justice,  and  if  the  person  so  apprehended  in  the  act  of  committing  any  such 
offence  as  aforesaid,  or  of  conveying  any  such  property  as  last  aforesaid,  shall 
not  produce  before  the  said  court  the  person  duly  entitled  to  dispose  of  such 
[*613]  property  from  whom  he  bought  *or  received  the  same,  or  shall  not  give 
an  account  to  the  satisfaction  of  the  said  court  that  the  property  is  honestly 
come  by,  then  the  person  so  apprehended  shall  be  deemed  and  adjudged  guilty 
of  a  misdemeanor,  and  be  punished  in  manner  hereinafter  mentioned,  although 
no  proof  shall  be  given  as  to  whom  such  property  belongs. 

10.  And  be  it  enacted,  that  it  shall  be  competent  for  the  party  accused,  in 
all  proceedings  brought  under  the  authority  of  this  act,  to  move  for  and  obtain 
an  adjournment  of  the  time  fixed  for  trial  for  such  a  reasonable  time  as  may 
appear  to  the  court  to  be  necessary  for  the  party  accused  to  produce  the  person 
duly  entitled  to  sell  or  dispose  of  the  said  property,  of  whom  he  bought  or  re- 
ceived the  same,  or  evidence  respecting  the  same,  but  the  party  accused  and 
requesting  such  adjournment  shall  be  obtained  in  custody  or  committed  to 
prison,  unless  he  enter  into  such  bail,  with  two  sufficient  sureties  as  shall  be 
required  for  his  appearance  before  such  court,  at  such  time  and  place  as  shall  be 
appointed. 

11.  And  be  it  enacted,  that  any  person  who  shall  be  deemed  and  adjudged 
guilty  of  a  misdemeanor  agreeably  to  any  of  the  provisions  of  this  act,  shall,  in 
addition  to  being  deprived,  without  compensation,  of  any  such  materials,  tools 
and  apparatus  which  have  been  purloined,  embezzled  or  otherwise  fraudulently 
disposed  of,  and  which  shall  have  been  found  in  his  possession,  forfeit  any  sum 
not  exceeding  twenty  pounds  for  each  offence,  together  with  costs,  upon  being 
thereof  lawfully  convicted,  by  the  oath  of  one  or  more  credible  witness  or  wit- 
nesses, before  two  or  more  justices  of  the  peace  :  and  every  such  forfeiture  shall 
be  applied  under  the  direction  of  the  justices  so  convicting  in  manner  follow- 
ing (that  is  to  say),  in  the  first  place,  in  making  such  satisfaction  to  the  party 
injured  as  the  said  justices  shall  think  fi.t,  and  the  remainder  (if  any)  shall  be 
applied  in  the  same  manner  as  is  hereinafter  directed  for  the  disposal  of  any 
other  penalty  under  this  act,  [in  default  of  payment  of  such  forfeiture  and  pen- 
alty with  costs,  immediately  on  conviction,  or  mthin  such  period  as  the  court  shall 
direct,  any  justice  or  justices  may  issue  his  or  their  warrant  to  distrain  and  sell  the 
goods  and  chattels  of  the  person  so  convicted  for  the  amounts  thereof  and  costs,  and 
the  proceeds  of  any  'distress,  after  paying  the  forfeiture  and  costs  and  also  the  costs 
of  such  distress,  shall  he  paid  over  to  the  person  convicted^  (g)  ;  but  if  no  sufficient 
distress  shall  appear  or  shall  be  found  whereon  to  levy  the  said  forfeiture  and 
costs,  any  justice  or  justices  may  either  immediately,  or  at  any  time  after  such 
conviction,  commit  any  person  so  convicted  to  the  common  gaol  or  house  of  cor- 
rection, to  be  imprisoned  there  with  or  without  hard  labour,  as  to  the  said 
court  shall  seem  meet  [the  rest  of  this  section  was  repealed  by  47  &  48  Vict,  c.  43]. 

12.  And  be  it  enacted,  that  where  no  proof  shall  be  given,  at  the  time  of  con- 

(j)  The  words  in  italics  were  repealed  by  47  &  48  Vict.  c.  43. 
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viction,  of  the  ownership  of  property  found  in  the  possession  of  a  person  con- 
victed under  this  act,  the  justices  or  court  shall  cause  the  property  so  found  to 
be  deposited  in  some  safe  place  for  any  time  not  exceeding  thirty  days,  and 
shall,  if  the  property  be  of  sufficient  value  to  pay  the  expenses  thereof,  order 
an  advertisement  to  be  inserted  in  one  or  more  of  the  public  newspapers  of  the 
town  or  city  where  or  nearest  the  place  where  the  same  was  found  and  by  fix- 
ing a  notice  on  some  public  place,  describing  such  property  and  where  the  same 
may  be  inspected,  or  in  case  of  the  said  property  not  being  of  sufficient  value 
to  pay  the  said  expenses,  then  by  fixing  such  notices  as  aforesaid  only  ;  and  in 
case  any  person  shall  prove  his  own  or  his  employer's  ownership  or  property 
therein  upon  oath,  to  the  satisfaction  of  a  justice,  restitution  of  such  property 
shall  be  ordered  to  the  owner  thereof,  after  paying  the  reasonable  cost  cf  re- 
moving, depositing,  advertising  and  giving  notice  of  the  same ;  but  if  no 
ownership  be  proved  to  such  property,  the  justice  shall,  at  the  termination  of 
thirty  days,  *order  such  property  to  be  sold,  and  after  deducting  the  [*614] 
charges  aforesaid  with  the  charges  of  sale,  shall  order  the  residue  to  be  applied 
in  the  same  manner  as  is  hereafter  directed  for  the  disposal  of  any  other  penalty 
under  this  act. 

13.  And  be  it  enacted  that  it  shall  be  lawful  for  the  owmer  of  any  such  ma- 
terials as  aforesaid,  or  any  other  person  duly  authorized  by  him,  or  other  the 
person  who  shall  have  so  entrusted  such  materials  from  time  to  time  as  occa- 
sion shall  require,  to  demand  leave  of  entrance  and  enter,  at  all  reasonable 
hours  in  the  daytime,  into  the  shops  or  outhouses  of  any  person  employed  to 
work  up  or  manufacture,  either  by  himself  or  by  any  other  person  under  him, 
any  of  the  said  materials,  or  other  place  or  places  where  the  work  shall  be 
carried  on,  and  there  to  inspect  the  state  and  condition  cf  such  materials  ;  and 
in  case  of  refusal  or  neglect  by  any  such  person  or  persons  so  employed  to  per- 
mit such  entrance  or  inspection,  such  person  shall,  for  so  refusing  to  permit 
such  entrance  or  inspection,  forfeit  any  sum  not  exceeding  twenty  shillings  as 
the  justices  before  whom  he  shall  appear  or  be  brought,  shall  think  proper,  to 
be  applied  in  the  same  manner  as  is  hereinafter  directed  for  the  disposal  of  any 
other  penalty  under  this  act :  provided  always,  that  nothing  herein  contained 
shall  authorize  any  such  owner  or  other  person  as  aforesaid  to  inspect  any 
frame,  tools  or  apparatus  wherewith  such  materials  are  worked  up,  in  case  such 
frame,  tools  or  apparatus  comprise  any  new  invention  or  improvement  not  dis- 
closed to  the  public. 

14.  And  be  it  enacted,  that  if  any  manufacturer,  agent  or  any  other  person 
in  his  employment  or  service,  shall  make  oath  before  a  justice  of  the  peace  that 
any  such  materials,  tools  or  apparatus  as  aforesaid,  have  been  entrusted  to  any 
person  as  aforesaid,  and  that  he  has  absconded,  or  that  the  deponent  has  just 
cause  to  suspect  and  does  suspect  that  such  person  is  about  to  abscond,  it  shall 
be  lawful  for  such  justice,  and  he  is  hereby  required  to  issue  his  warrant  to  ap- 
prehend such  person  and  bring  him  before  him  or  some  other  justice  of  the 
peace  and  if  such  person  shall  have  absconded,  or  shall  not  forthwith  give 
security,  to  be  approved  of  by  the  said  justice,  for  the  return,  in  a  finished 
state  of  all  such  materials  so  entrusted  to  him  within  such  time  as  shall  be 
then 'agreed  on,  such  justice  shall,  by  warrant,  order  any  constable,  with  his 
assistants,  to  enter  the  house  or  other  premises  of  such  person  and  take  posses- 
sion of  all  such  materials,  tools  or  apparatus  so  delivered  to  him  as  aforesaid, 
and  to  bring  the  same  before  the  said  justice  or  any  other  justice,  when  such 
justice  shall  direct  the  same  to  be  delivered  to  the  owner  or  his  agent  or  ser- 
vant or  other  person  duly  authorized  by  him,  and  shall  forthwith  release  the 
person  in  custody ;  but  if  all  such  materials,  tools  or  apparatus  shall  not  be 
found  in  the  house  or  other  premises  or  the  possession  of  such  person,  or  shall 
not  be  produced  before  such  justice,  such  person  shall  be  deemed  and  taken  to 
have  purloined  or  embezzled  such  materials,  tools  or  apparatus,  or  such  part 
thereof  as  shall  not  be  found  or  produced,  and  shall  be  liable  to  any  of  the 
punishments  awarded  for  such  offence.  ^   ,       ^ 

15  And  be  it  enacted,  that  if  any  person  shall  receive  any  of  the  aforesaid 
materials  in  a  fictitious  name,  in  order  to  be  manufactured,  every  such  person 
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so  offending,  and  being  convicted  thereof  on  the  oath  of  one  or  more  credible 
witness  or  witnesses  before  two  or  more  justices,  shall,  for  every  such  offence, 
be  liable  to  the  same  punishment  as  is  hereinbefore  directed  in  respect  to  per- 
sons not  fulfilling  their  engagements. 

16.  And  be  it  enacted,  that  in  cases  where  any  person  shall  have  been  com- 
mitted for  purloining,  embezzling  or  fraudulently  disposing  of  all  or  any  part 
of  such  materials,  tools  or  apparatus  as  aforesaid  which  may  have  been  en- 
trusted to  him,  or  shall  have  been  convicted  of  any  other  offence  against  any  of 
the  provisions  of  this  act,  it  shall  be  lawful  for  the  justice  who  so  committed 
such  person  or  for  any  justice  or  court  before  whom  he  has  been  convicted  for 
that  or  any  other  offence,  and  he  or  they  is  or  are  hereby  required  to  issue  his 
[*615J  or  their  warrant  authorizing  a  *constable,  with  his  assistants,  to  enter 
the  house  and  premises  of  such  person,  and  take  possession  of  all  such  property 
so  entrusted  as  shall  be  found  therein,  and  to  bring  the  same  before  the  said 
justice  or  court,  when  the  said  justice  or  court  shall  direct  the  same  to  be  de- 
livered to  the  manufacturer,  agent  or  person  duly  authorized  to  receive  the 
same. 

[Sect.  17  was  repealed  hy  38  &  39  Vict.  c.  86,  s.  17.  III.  (/).] 

18.  And  be  it  enacted,  that  no  frame,  loom  or  machine,  materials,  tools  or 
apparatus  which  shall  be  entrusted  for  the  purpose  of  being  used  or  worked  in 
any  of  the  said  manufactures,  or  any  work  connected  therewith  or  incidental 
thereto,  or  any  parts,  branches  or  processes  thereof,  whether  such  frame,  loom 
or  machine,  materials,  tools  or  apparatus  shall  or  shall  not  be  rented  or  taken 
by  the  hire,  shall  at  any  time  or  times  hereafter  be  distrained  or  seized  or  be 
liable  to  be  distrained  or  seized  for  rent  or  for  debt  or  under-  any  execution  or 
other  proceedings  whatever,  unless  the  rent  be  due  or  the  money  be  owing  by 
the  owner  of  the  said  frame,  loom  or  machine,  or  of  the  said  materials  or  tools 
or  apparatus  aforesaid,  or  of  any  part  thereof  respectively. 

19.  And  be  it  enacted,  that  if  any  landlord  or  other  person  by  virtue  of  any 
distress,  warrant,  execution  or  other  proceedings  for  rent  in  arrear  or  money 
due  or  alleged  to  b«  due  by  any  person  whomsoever,  shall  distrain,  seize,  carry 
off,  sell  or  otherwise  dispose  of  any  frame,  loom  or  machine,  materials,  tools  or 
apparatus  belonging  to  any  other  person  which  shall  have  been  entrusted  for 
the  purpose  of  being  used  or  worked  in  any  of  the  said  manufactures,  or  any 
work  connected  therewith  or  incidential  thereto,  or  any  parts,  branches  or  pro- 
cesses thereof,  and  whether  the  same  shall  or  shall  not  be  rented  or  taken  by 
the  hire,  or  shall  distrain,  seize,  carry  off,  sell  or  otherwise  dispose  of  any  ma^ 
terials  as  aforesaid,  or  any  tools  or  apparatus  as  aforesaid,  belonging  to  any 
other  person,  and  shall  refuse  to  restore  possession  of  all  such  fl-ames,  looms, 
machines,  tools  or  apparatus  to  the  person  owning,  letting  or  entrusting  the 
same  when  demanded  by  him  or  some  person  duly  ftuthorized  by  him  of  the 
said  landlord  or  other  person  or  the  person  acting  as  agent  or  bailiff  of  such 
landlord  or  other  person,  it  shall  and  may  be  lawful  to  and  for  any  justice  of 
the  peace,  upon  complaint  on  oath  before  him,  to  summon  the  said  landlord  or 
other  person  to  appear  before  any  two  or  more  justices  of  the  peace  to  answer 
the  said  complaint,  and,  on  proof  of  the  said  offence,  the  said  justices  may  there- 
upon order  the  property  so  seized,  distrained,  carried  off  or  sold,  to  be  forth- 
with restored,  and  issue  their  warrant  to  a  constable  or  constables  empowering 
him  or  them  to  seize  the  said  property  wherever  the  same  shall  be  found,  and 
deliver  possession  thereof  to  the  person  owning,  letting  or  entrusting  the  same, 
and  to  levy  by  distress  and  sale  of  the  goods  of  the  said  landlord  or  other  per- 
son the  costs  of  obtaining  the  said  order  and  recovering  and  obtaining  posses- 
sion of  the  said  property  ;  and  in  case  the  said  property  cannot  be  found  and 
seized  mthin  a  time  not  exceeding  twenty-one  days,  to  be  limited  in  the  said 
warrant,  or  in  case  the  said  property  shall  have  been  damaged  by  the  same 
having  been  distrained,  seized,  carried  off  or  sold,  then  it  shall  be  lawful  for 
each  two  justices  or  any  other  two  justices,  on  proof  thereof  (the  said  landlord 
or  other  person  having  been  first  summoned  by  a  justice)  to  issue  their  warrant 
to  levy  by  distress  and  sale  of  the  goods  and  chattels  of  such  landlord  or  other 
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person  the  full  value  of  the  said  property  or  the  amount  of  such  damage  as  the 
case  may  be,  together  with  all  costs  of  recovering  and  levying  the  same. 

20.  And  be  it  enacted,  that  if  any  person  or  persons  shall  obliterate,  efface  or 
alter  the  owner's  name  or  initials,  or  other  distinguishing  mark  on  any  frame, 
loom  or  machine,  or  any  bar  or  part  thereof,  or  the  moulds  thereof,  without  the 
order  or  authority  of  the  owner  thereof,  he  shall,  on  conviction  thereof  before 
two  justices  of  the  peace,  forfeit  any  such  sum  not  exceeding  two  pounds  as 
such  two  justices  shall  order  and  direct,  to  be  applied  in  the  first  place  in  pay- 
ing the  costs  of  the  proceedings  before  *such  justices,  and  the  surplus,  if  [*616] 
any,  to  the  party  injured  ;  and  in  default  of  payment  of  such  forfeiture  im- 
mediately on  conviction  or  within  such  period  as  the  justices  so  convicting  shall 
direct,  then  the  said  justices  may  either  immediately  or  at  any  time  after  such 
conviction  commit  any  person  so  convicted  to  the  common  gaol  or  house  of  cor- 
rection, there  to  be  imprisoned  with  or  without  hard  labour  as  to  the  said 
justices  shall  seem  meet  [the  rest  of  the  section  was  repealed  hy  47  t&  48  Vict.  c. 
43]. 

21.  And  for  the  discouragement  of  frivolous  and  vexatious  informations  and 
prosecutions  under  this  act,  be  it  enacted,  that  it  shall  be  lawful  for  any  justices 
or  court  of  petty  sessions  before  whom  any  case  under  this  act  is  tried  to  award 
costs  to  the  defendant  with  an  allowance  for  his  loss  of  time  in  case  of  acquit- 
tal, to  be  paid  by  the  prosecutor,  and  also  if  it  shall  appear  to  such  justices  or 
court  that  the  charge  was  made  from  a  malicious,  vexatious  or  frivolous  motive, 
or  in  case  the  party  shall  be  charged  with  embezzlement  of  materials  by  reason 
of  any  deficiency  in  the  weight  of  the  materials  which  he  shall  have  returned 
to  the  person  by  whom  they  were  entrusted  to  such  party  as  compared  with  the 
weight  of  the  materials  received,  and  it  shall  be  proved  upon  the  hearing  of  the 
case  that  such  materials  were  knowingly  and  fraudulently  delivered  to  the 
party  charged  whilst  in  a  damp  state,  so  that  the  apparent  weight  thereof  was 
thereby  increased,  it  shall  be  lawful  for  such  justices  or  court  to  award  to  the 
defendant  such  further  sum  of  money  not  exceeding  twenty  pounds  as  to  such 
justices  or  court  shall  seem  fit  to  be  paid  by  such  prosecutor  as  a  compensation 
for  the  injury  done  ;  and,  in  default  of  payment,  such  costs  and  allowances  and 
compensation  may  be  levied  by  distress  and  sale  of  the  prosecutor's  goods. 

[Sects.  22  &  23  were  repealed  by  47  &  48  Vict.  c.  43]. 

24.  Provided  always,  and  be  it  enacted,  that  every  complaint  and  prosecu- 
tion under  this  act  shall  be  commenced  within  six  calendar  months  after  the 
commission  of  the  offence,  unless  the  offending  party  shall  have  in  the  mean 
time  left  the  country  and  not  otherwise  [the  rest  of  this  section  was  repealed  by  47 
&  48  Vict.  c.  43.     See  also  37  <&  38  Vict.  c.  96]. 

25.  And  be  it  enacted,  that  in  all  complaints,  warrants,  proceedings  or  pro- 
secutions under  this  act  any  justice  or  justices  of  the  peace  and  the  court  of 
petty  sessions  for  the  county,  city,  borough  or  place  where  the  offence  shall  be 
committed  or  the  complaint  arise,  or  where  the  said  materials,  irame,  loom, 
machine,  tools  or  apparatus  shall  be  given  out  or  intrusted,  lent  or  hired,  or 
where  the  manufacturer,  master  or  employer  shall  carry  on  his  trade  or  busi- 
ness, shall  have  full  power  and  authority  to  act  and  to  hear  and  determine 
such  complaint,  warrant,  proceeding  oi  prosecution,  and  do  all  other  matters 
incident  thereto  :  provided  always,  that  in  all  convictions  or  adjudications 
under  this  act  one  at  least  of  the  convicting  or  adjudicating  justices  shall  be  a 
person  not  engaged  in  any  manufacture,  trade,  occupation  or  employment  to 
which  this  act  extends,  and  shall  not  be  the  father,  son  or  brother  of  any 
such  person. 

26.  And  be  it  enacted,  that  all  forfeitures  and  penalties  upon  convictions 
tinder  this  act  not  specially  provided  for  shall  be  paid  to  the  sheriff  or  other 
proper  ofacer  of  the  county,  city,  borough  or  place  in  which  such  conviction 
shall  take  place  for  her  Majesty's  use,  and  shall  be  returned  to  the  court  of 
quarter  sessions  under  the  provisions  of  an  act  passed  in  the  3  Geo.  4,  intituled 
''  An  Act  for  the  more  speedy  return  and  levying  of  Fines,  Penalties  and  For- 
feitures, and  Recognizances  estreated." 

27.  And  be  it  enacted,  that  in  every  case  of  summary  conviction  or  adjudicar 
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tion  under  this  act  not  specially  provided  for,  where  the  sum  forfeited  or  ad- 
jadged  to  he  paid,  or  which  shall  he  imposed  as  a  penalty  hy  any  justice  or 
justices  of  the  peace,  together  with  costs,  if  awarded,  which  costs  such  justice 
or  justices  is  and  are  hereby  authorized  to  award  if  he  or  they  shall  think  fit  in 
any  proceeding,  adjudication  or  conviction  under  this  act,  shall  not  be  paid  im- 
mediately, or  within  such  period  as  the  said  justice  or  justices  shall  direct,  or 
[*617]  where  a  warrant  of  distress  *shall  he  issued  and  no  sufficient  distress 
shall  be  found,  it  shall  be  lawful  for  the  convicting  justice  or  justices  to  com- 
mit the  offender  to  the  common  gaol  or  house  of  correction,  there  to  be  im- 
prisoned with  or  without  hard  labour,  according  to  the  discretion  of  the  said 
justice  or  justices  [the  rest  of  this  section  was  repealed  hy  47  &  48  Vict.  u.  43]. 

\_Sect.  28  was  repealed  by  47  <fc48  Vict.  c.  43. 

2i).  And  be  it  enacted,  that  in  all  cases  of  summary  conviction  under  this 
act  where  the  sum  adjudged  to  be  paid  shall  exceed  twenty  shillings,  or  the 
imprisonment  shall  exceed  one  calendar  month,  any  person  who  shall  think 
himself  aggrieved  by  such  conviction  may  appeal  to  the  next  court  of  general 
or  quarter  sessions  [the  rest  of  this  section  loas  repealed  by  47  <£  48  Vict.  c.  43]. 

30.  And  be  it  enacted,  that  no  order  or  conviction,  or  proceedings  touching 
the  same  respectively,  nor  adjudication  made  or  appeal  therefrom  shall  be 
quashed  for  want  of  form  or  be  removed  by  certiorari  or  otherwise  into  any  of 
heir  Majesty's  superior  courts  of  record  [the  rest  of  this  section  was  repealed  by  47 
<fe48  Vict.  c.  43.] 

31.  And  be  it  enacted,  that  for  the  protection  of  persons  acting  in  the  execu- ' 
tion  of  this  act  all  actions  and  prosecutions  for  damage  to  be  commenced  against 
any  person  for  anything  done  in  pursuance  of  this  act  shall  be  laid  and  tried 
in  the  county  where  the  fact  was  or  is  charged  to  have  been  committed,  and 
shall  be  commenced  within  two  calendar  months  after  the  fact  committed,  and 
not  otherwise,  and"notice  in  writing  of  such  action  and  of  the  cause  thereof 
shall  be  given  to  the  defendant  one  calendar  month  at  least  before  the  com- 
mencement of  the  action,  and  in  any  such  action  the  defendant  may  plead  the  gen- 
eral issue,  or  in  case  of  any  action  of  replevin  may  avow  generally  that  the  goods 
and  chattels  in  question  were  taken  under  and  by  virtue  of  this  said  act,  and 
may  give  this  act  and  the  special  matter  in  evidence  at  the  trial  to  be  had 
thereupon,  and  no  plaintiff  shall  recover  in  any  such  action  if  tender  of  suffi- 
cient amends  shall  have  been  made  before  such  action  brought,  nor  if  a  sufficient 
sum  of  money  shall  have  been  paid  into  court  after  such  action  brought,  by  or 
on  behalf  of  the  defendant  or  avowant:  provided  always,  that  in  all  such 
actions  of  {g)  damages  the  plaintiff  shall  be  bound  to  establish  not  merely  that 
damages  have  been  sufferediby  him,  but  that  the  same  have  been  wilfully  and 
maliciously  caused  by  the  defendant  or  avowant. 

ISect.  32  was  repealed  by  37  &  38  Vict.  c.  96.] 

33.  And  be  it  enacted,  that  nothing  in  this  act  contained  shall  extend  to 
Scotland  or  Ireland  or  be  construed  to  extend  to  repeal  any  act  or  statute  or 
part  thereof  now  in  force  and  not  repealed  by  this  act. 

34.  And  be  it  enacted,  that  this  act  shall  not  extend  or  be  construed  to 
any  manufacture,  trade,  occupation  or  employment,  except  only  the  manu- 
factures (/t),  trades,  occupations  and  employments  following  (that  is  to  say),  the 
manufacture  of  woollen,  worsted,  linen,  cotton,  flax,  mohair  or  silk  materials 
in,  on  or  by  the  stocking  frame,  warp  machine  or  any  other  machine  employed  in 
the  manufacture  of  framework  knitted  or  looped  fabrics,  and  every  trade,  occu- 
pation, operation  or  employment  whatsover  connected  with  or  incidental  to  the 
manufacture  of  stockings,  gloves,  and  other  articles  of  hosiery. 

35.  And  be  it  enacted,  that  in  all  cases  under  this  act  the  singular  Is  to  include 
the  plural,  and  the  masculine  the  feminine,  and  in  an  indictment  or  informa- 
tion for  oflfences  against  the  property  of  partners,  joint  stock  companies  or 
trustees,  it  shall  be  sufficient  to  lay  the  ownership  in  the  name  of  one  partner 
or  trustee  and  another  or  others ;  that  the  words    woollens,  worsted,  linen,  cotton, 

(</)  Sic. 

(A)  See  B.  v.  Button,  11  Q.  B.  941. 
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flax,  mohair  or  silJc  materials,"  shall  be  construed  to  extend  to. any  of  the  said 
materials  mixed  with  each  other  *or  with  any  other  material  or  materials,  [*618] 
and  that  the  words  " manwfaciure'"  and  "work"  shall  extend  to  all  trades, 
occupations,  operations  and  employments  whatsoever  connected  with  or  inci- 
dental to  the  manufacture  of  any  of  the  said  materials  or  any  parts,  branches 
or  processes  thereof,  and  likewise  to  such  materials  whether  the  same  or  ajiy 
part  thereof  be  or  be  not,  in  the  whole  or  in  part,  first  -wrought,  made  up  or 
manufactured,  or  converted  into  merchantable  wares. 
[Sect.  36  and  37  were  repealedhy  37  <&  38  Vict.  c.  96.] 


8  &  9  Vict.  o.  77. 

An  Act  to  make  further  Regulations  respecting  the  Tickets  of  Work 
to  be  delivered  to  Persons  employed  in  the  Manufacture  of 
Hosiery  in  certain  cases.  [4th  August,  1845.] 

Whereas  by  an  act  passed  5  Geo.  4,  intituled  "An  Act  to  consolidate  and 
amend  the  Laws  relative  to  the  Arbitration  of  Disputes  between  Masters  and 
Workmen,"  it  is  enacted  (/),  amongst  other  things  that  "  with  every  piece  of 
work  given  out  by  the  manufacturer  to  a  workman  to  be  done,  there  shall  (if 
both  parties  are  agreed)  be  delivered  a  note  or  ticket  in  such  form  as  the  said 
parties  shall  mutually  agree  upon  :"  and  whereas  it  is  expedient  that,  so  far  as 
relates  to  persons  employed  in  the  woollen,  worsted,  linen,  cotton  and  silk 
hosiery  manufactures,  such  further  provision  should  be  made  for  delivery  to 
them  of  a  note  or  ticket  of  work  as  is  hereinafter  expressed  ;  be  it  therefore 
enacted  by  &c.,  &c.,  that  [from  and  after  the  1st  day  of  January  in  the  year 
1846  {k)~\,  when  any  manufacturer  of  hosiery,  or  the  agent  of  any  such  manu- 
facturer, gives  out  to  a  workmen  the  materials  to  be  wrought,  such  mantifac- 
turer  or  agent  shall  at  the  same  time  deliver  to  such  workmen  a  printed  or 
written  ticket,  signed  by  such  manufacturer,  containing  the  particulars  of  the 
agreement  between  such  maryifacturer  and  such  workman,  as  in  the  schedule 
to  this  act  annexed  ;  and  such  manufacturer  or  agent  delivering  such  ticket 
shall  make  or  cause  to  be  made,  and  shall  preserve  until  the  work  contracted 
to  be  done  shall  have  been  completed  or  paid  for,  a  duplicate  of  such  note  or 
ticket. 

2.  And  be  it  enacted,  that  in  the  event  of  any  dispute  between  the  manu- 
facturer or  his  agent  and  the  workmen,  such  ticket,  and  the  said  duplicate 
thereof,  shall  be  required  to  be  produced,  and  shall,  together  or  either  of  them, 
be  evidence  of  all  things  mentioned  therein  or  respecting  the  same. 

3.  Provided  always,  and  be  it  enacted,  that  where  the  subject  of  dispute 
relates  to  the  alleged  improper  or  imperfect  execution  of  any  work  delivered 
to  a  manufacturer  or  his  agent,  such  piece  of  work  shall  be  produced  in  order 
to  ajudication,|or  if  not  produced,  shall  be  deemed  and  taken  to  have  been  suffi- 
ciently and  properly  executed. 

4.  And  be  it  enacted,  that  if  any  manufacturer  or  agent  shall  neglect  or 
refuse  to  deliver  such  ticket  to  such  workman  as  aforesaid,  with  the  materials 
so  given  out,  and  if  such  workman  shall  complain  thereof  to  any  justice  of  the 
peace  having  jurisdiction  in  the  place  where  the  materials  shall  have  been 
delivered  out,  or  where  the  workman  shall  reside,  such  justice  may  summon 
such  manufacturer  or  agent  to  attend  before  two  justices  at  a  time  or  place 
appointed  for  hearing  the  *complaint,  and  set  forth  in  the  summons ;  [*619] 
and  if  the  person  to  whom  such  summons  be  directed  appear  according  to  the 
tenor  thereof,  or  if  he  does  not  appear,  and  the  due  service  of  the  summons  is 

(i)  Sect.  18,  ante,  p.  550. 

(k)  Repealed  38  &  39  Vict.  c.  66. 
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proved,  the  said  justice  may  proceed  to  hear  and  determine  the  complaint ;  and 
if  such  neglect  or  refusal  as  aforesaid  be  proved,  either  by  the  confession  of  the 
party  complained  against,  or  by  the  oath  of  the  complainant,  or  of  any  other 
credible  witness  or  witnessess,  such  justices  may  convict  such  offender,  and 
may,  upon  conviction,  adjudge  him  to  pay  such  penalty  not  exceeding  five 
pounds  together  with  the  costs  attending  the  conviction,  as  such  justices 
shall  think  fit,  and  the  party  so  adjudged  to  pay  such  penalty  and  costs  shall 
pay  the  same  accordingly  ;  provided  always,  that  in  all  convictions  ofajudica- 
tions  under  this  act,  one  at  least  of  the  convicting  or  ajudicating  justices  shall 
be  a  person  not  engaged  in  any  manufacture,  trade,  occupation  or  employment 
to  which  this  act  extends,  and  shall  noij  be  the  father,  son  or  brother  of  any 
such  person.  • 

\_Sect.s.  5,  6  and  part  of  7  were  repealed  by  47  &  48  Vict.  c.  42.] 
7  .  .  .  and  the  said  penalty  shall  be  paid  over  to  the  sheriff  or  other  proper 
officer  of  the  county,  city,  borough  or  place  in  which  such  conviction  shall  take 
place,  for  her  Majesty's  use,  and  shall  be  returned  to  the  court  of  quarter  ses- 
sions, under  the  provisions  of  an  act  passed  3  Geo.  4,  intituled  "An  Act  for  the 
more  speedy  Eeturn  and  levying  of  Pines,  Penalties,  and  Forfeitures,  and  Ee- 
cognizances  estreated." 

8.  And  be  it  enacted,  that  no  order  or  conviction,  or  proceeding  touching  the 
same  respectively,  shall  be  quashed  for  want  of  form,  or  be  removed  by  certiorari 
or  otherwise  into  any  of  her  Ma,jesty's  superior  courts  of  record  \the  rest  of  this 
section  was  repealed  by  47  <&  48  Vict.  c.  43.] 

9.  And  be  it  enacted,  that  the  word  "  manufacturer  "  in  this  act  shall  be  un- 
derstood to  mean  any  person  furnishing  the  materials  or  work  to  be  wrought 
into  hosiery  goods,  to  be  sold  or  disposed  of  on  his  own  account,  and  the  word 
"agent  "  to  include  any  person  conveying  or  delivering  the  same  to  the  work- 
man, and  the  word  "workman"  any  person  actually  employed  in  the  mauu- 
facture  of  the  same. 

ISect.  10  wa^  repealed  by  38  <&  39  Vict.  c.  66.] 

•  SCHEDULE. 

If  the  material  to  be  manufactured  be  into  stockings: 
Gauge. 

Eibbed  or  plain. 
What  kind  of  material. 
Size. 

Jacks  in  ■width. 
Mark. 

Length  of  leg. 
Length  of  foot. 
Narrowings  in  leg. 
Narrowings  in  heel. 
Narrowings  in  gusset. 
Narrovrings  in  toe. 
Dumps  or  clocks. 
Bound  heels  or  toes. 
Wrought  heels  or  cut. 
Wrought  feet  or  cut. 
Turnings  in  leg. 
Welted  or  not. 
Weight  per  dozen. 
Price  per  dozen  pair  of  making  legs. 
Price  per  dozen  pair  of  making  feet. 
Name  of  party  putting  out  the  work. 
Name  of  artificer. 

[*620]    *If  the  material  to  be  manufactUTed  be  into  socks: 
Gauge, 
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Ribbed  or  plain. 

What  kind  of  material. 

Size. 

Jacks  in  width. 

Mark. 

Length  of  leg -with  top. 

Length  of  foot. 

Narrowings  in  heel. 

Narrowings  in  gusset. 

Narrowings  in  toe. 

Cut  or  wrought  heels.  , 

Cut  or  wrought  feet. 

Price  per  dozen  pair. 

Name  of  party  putting  out  the  wort. 

Name  of  artificer. 

If  the  material  to  be  manufactured  be  into  gloves: 
Gauge. 

Eibbed  or  plain. 
What  kind  of  material. 
Size. 

Jacks  in  width  of  hand. 
Jacks  in  width  of  finger. 
Mark. 

Length  of  hand. 
Length  of  finger. 
What  kind  of  welts. 
Plaited  or  not. 

What  figure  in  back  of  hand. 
Weight  per  dozen. 

Price  per  dozen  pair  of  making  hands. 
Price  per  dozen  pair  of  making  fingers. 
Name  of  party  putting  out  the  work. 
Name  of  artificer. 

If  the  material  to  be  manufactured  be  into  shirts: 
Gauge. 

Eibbed  or  plain. 
What  kind  of  material. 
Size. 

Jacks  in  width  of  body. 
Jacks  in  width  of  sleeve. 
Mark. 

Length  of  body. 
Length  of  sleeve. 
Fashioned  or  not. 
Welted  or  not. 
Weight  per  dozen. 
Price  per  dozen  of  making  bodies. 
Price  per  dozen  pair  of  making  sleeves. 
Name  of  party  putting  out  the  work. 
Name  of  artificer. 

If  the  material  to  be  mauufactnred  be  into  caps: 
Gauge. 

Ribbed  or  plain. 
Material. 
Jacks  in  width. 
Fashion. 
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[*621]  *Stripe(i  of  plain. 
Weight  per  dozen. 
Price  per  dozen. 

Name  of  party  putting  out  the  work. 
Name  of  artificer. 

If  the  material  to  he  manufactured  be  into  any  other  description  of  hosiery : 
Gauge. 
Length. 
Width. 
Weight. 
Price. 
Fashion. 

Name  of  party  putting  out  the  work. 
Name  of  artificer. 


8  &  9  YicT.  c.  128. 

An  Act  to  make  further  Regulations  respecting  the  Tickets  of  Work 
to  be  delivered  to  Silk  Weavers  in  certain  cases. 

[9th  August,  1845.] 

Whereas  hy  an  act  passed  in  the  fifth  year  of  the  reign  of  King  George  the 
Fourth,  intituled  "An  Act  to  consolidate  and  amend  the  Laws  relative  to  the 
Arbitration  of  Disputes  between  Masters  and  Workmen,"  it  was  enacted  (l), 
amongst  other  things,  that  "  with  every  piece  of  work  given  out  by  the  manu- 
facturer to  a  workman  to  be  done  there  shall  (if  both  parties  are  agreed)  be  de- 
livered a  note  or  ticket  in  such  form  as  the  said  parties  shall  mutually  agree 
upon  :"  and  whereas  it  is  expedient  that,  so  far  as  relates  to  silk  weavers,  such 
farther  provision  should  be  made  for  delivery  to  them  of  a  note  or  ticket  of  work 
as  hereinafter  is  expressed  :  be  it  therefore  enacted  by  (&c.  (Sec),  that  [fi-om  and 
after  the  1st  day  of  January  in  the  year  1845  (m)  ]  when  any  manufacturer  of 
silk  goods  or  of  goods  made  of  silk  mixed  with  other  materials,  or  the  agent  ot 
any  such  manufacturer,  gives  out  to  a  weaver  of  such  goods  a  piece  of  warp  to  be 
woven,  such  manufacturer  or  agent  shall  at  the  same  time  deliver  to  such  weaver 
(unless  both  parties  shall  by  writing  under  their  respective  hands  agree  to  dis- 
pense therewith)  a  printed  or  written  ticket  sigped  by  such  manufacturer  or 
agent  containing  the  following  particulars  of  the  agreement  between  such  man- 
ufacturer or  agent  and  such  weaver  (that  is  to  say) : 
The  count  or  richness  of  the  warp  or  cane : 
The  number  of  shoots  or  picks  required  in  each  inch  : 
The  number  of  threads  of  weft  to  be  used  in  each  shoot : 
The  name  of  the  manufacturer,  or  the  style  of  the  firm  under  which  he 

carries  on  business : 
The  weaver's  name,  with  the  date  of  the  engagement : 
And  the  price  in  sterling  money  agreed  on  for  executing  each  yard  imperial 
standard  measure  of  thirty-six  inches  of  such  work  in  a  workmanlike 
manner : 
And   such   manufacturer  or  agent   delivering  such   ticket  shall    make  or 
[*622]  *cause  to  be  made,  and  shall  preserve  until  the  work  contracted  to  be 
done  shall  have  been  completed  or  paid  for,  a  duplicate  of  such  note  or 
ticket. 

I)  Sect.  18,  ante,  p.  550. 

m)  Repealed  38  &  39  Vict.  c.  66. 
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2.  And  be  it  enacted,  that  in  the  event  of  any  dispute  between  the  manuiac- 
tnrer  or  his  agent  and  the  workmen,  such  ticket  and  the  said  duplicate  thereof 
shall  be  required  to  be  produced,  and  shall,  together  or  either  of  them,  be  evi- 
dence of  all  things  mentioned  therein  or  respecting  the  same. 

3.  Provided  always,  and  be  it  enacted,  that  where  the  subject  of  dispute  re- 
lates to  the  alleged  improper  or  imperfect  execution  of  any  work  delivered  to 
any  manufacturer  or  his  agent,  such  piece  of  work  shall  be  produced,  in  order  to 
adjudication,  or  if  not  produced,  shall  be  deemed  and  taken  to  have  been  suffi- 
ciently and  properly  executed. 

4.  And  be  it  enacted,  that  if  any  of  the  parties  to  the  said  complaint  shall 
make  oath  before  any  justice  having  cognizance  of  such  complaint,  that  he  or 
she  believes  that  the  attendance  of  any  person  as  a  witness  will  be  material  to 
the  hearing  of  such  complaint,  such  justice  may  summon  such  person,  having 
been  paid  or  tendered  a  reasonable  sum  for  his  expense?,  to  appear  and  give 
evidence  on  oath  before  him  at  a  time  and  place  set  forth  in  the  said  summons  ; 
and  if  any  person  s:>  summoned  shall  not  appear  at  the  time  and  place  set  forth 
in  the  said  summons,  and  shall  not  make  excuse  for  the  default  to  the  satisfac- 
tion of  such  justice,  and  if  the  due  service  of  the  summons  be  proved,  or  if  such 
person  appearing  according  to  the  summons  shall  not  submit  to  be  examined  as 
a  witness,  then  such  justice  may  adjudge  such  person  so  making  default  in  ap- 
pearing or  refusing  to  give  evidence  to  pay  such  penalty  not  exceeding  five 
pounds  as  such  justice  shall  think  fit,  and  the  party  so  adjudged  to  pay  such 
penalty  shall  pay  the  same  accordingly. 

5.  And  be  it  enacted,  that  every  summons  required  by  this  act  shall  be 
served  by  delivering  the  same  to  the  person  summoned,  or  by  leaving  the  same 
at  his  or  her  usual  place  of  abode,  twenty-four  hours  at  least  before  the  time 
appointed  by  the  summons  for  such  person  to  appear. 

6.  And  be  it  enacted,  that  if  any  such  penalty  or  costs  so  adjudged  by  any 
justice  to  be  paid  is  not  paid  immediately  upon  adjudication  such  justice  may 
issue  his  warrant  to  distrain  and  sell  the  goods  and  chattels  of  the  person  so 
adjudged  to  pay  the  same  for  the  amount  thereof,  with  cost ;  and  the  proceeds 
of  such  distress,  after  paying  the  penalty  and  costs,  and  the  costs  of  such  dis- 
tress and  sale,  shall  be  paid  over  to  the  person  convicted  and  the  said  penalty 
shall  be  paid  over  to  the  sheriff  or  other  proper  oflicer  of  the  county,  city,  bor- 
ough or  place  in  which  such  conviction  shall  take  place,  for  her  Majesty's  use, 
and  shall  be  returned  to  the  court  of  quarter  sessions,  under  the  provisions  of  an 
act  passed  in  the  3  Geo.  4,  intituled  "An  Act  for  the  more  speedy  Return  and 
levying  of  Fines,  Penalties  and  Forfeitures,  and  Eecognizances  estreated. ' ' 

ISecf.  7  was  repealed  by  38  <&  39  Vict.  c.  86,  s.  III.  (</),  post.] 
8.  And  be  it  enacted,  that  no  order  or  conviction  or  proceeding  touching  the 
same  respectively  shall  be  quashed  for  want  of  form  or  be  removed  by  certiorari 
or  otherwise  into  any  of  her  Majesty's  superior  courts  of  record  ;  and  that  when 
any  distress  shall  have  been  made  for  levying  any  money  by  virtue  of  this  act 
the  distress  itself*shall  not  be  deemed  unlawful,  nor  the  party  making  the 
same  a  trespasser,  on  account  of  any  defect  or  want  of  form  in  the  summons, 
warrant,  conviction,  warrant  of  distress,  or  other  proceedings  in  relation  thereto, 
nor  shall  the  party  distraining  be  deemed  a  trespasser  from  the  beginning  on 
account  of  any  irregularity  afterwards  committed  by  him,  but  the  person  ag- 
grieved by  such  irregularity  may  recover  full  satisfaction  for  special  damage 
(if  any)  by  action  on  the  case. 

[Sect.  9  was  repealed  by  38  c£  39  Vict.  c.  66.] 
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[*623]  *14  &  15  Vict.  o.  11. 

An  Act  for  the  better  protection  of  Persons  under  the  Care  and  Con- 
trol of  others  as  Apprentices  or  Servants;  and  to  enable  the  Guar- 
dians and  Overseers  of  the  Poor  to  institute  and  conduct  Prose- 
cutions in  certain  cases  (Z).  [20t]i  May,  1851.  j 

AVhereas  it  is,  expedient  to  make  provision  for  the  better  protection  of  persons 
who  are  under  the  care  and  control  of  others  as  apprentices  or  servants  ;  be  it 
therefore  enacted  by  (&c.  &c.). 

ISections  1,  2,  6  and  7  were  repealed  iy  24  <&  25  Vict.  e.  95;  and  ly  24  &  25 
Vict.  0.  100,  tJie  provisions  set  out  in  the  note  (m)  were  substituted.  ] 

3.  That  the  guardians  of  every  union  and  of  every  separate  parish  under  the 
management  of  a  board  of  guardians,  and  the  overseers  of  every  parish  not  in 
union  or  under  the  management  of  a  board  of  guardians,  shall  provide  and  keep 
[*624]  a  book  or  books,  and  shall  cause  to  be  Registered  therein  the  name  of 
every  young  person  under  the  age  of  sixteen  who  shall  thereafter  be  hired  or 
taken  as  a  servant  from  the  workhouse  of  such  union  or  parish,  together  with 
the  several  other  particulars  specified  in  the  schedule  hereunto  annexed;  and 

(I)  See  ante,  p.  228. 

(m)  24  &  25  Vict.  c.  100,  s.  26.  Whosoever,  being  legally  liable  either  as  a 
master  or  mistress  to  provide  for  any  apprentice  or  servant  necessary  food,  cloth- 
ing or  lodging,  shall  wilfully  and  without  lawful  excuse  refuse  or  neglect  to  pro- 
vide the  same,  or  shall  unlawfully  and  maliciously  do  or  cause  to  be  done  any 
bodily  harm  to  such  apprentice  or  servant,  so  that  the  life  of  such  apprentice 
or  servant  shall  be  endangered,  or  the  health  of  such  apprentice  or  servant  shall 
have  been  or  shall  be  likely  to  be  permanently  injured,  shall  be  guilty  of  a 
misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  the  term  of  [five  years,  27  &  28 
Vict.  0.  47,  s.  2],  or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  vrithout  hard  labour. 

73.  Where  any  complaint  shall  be  made  of  any  offence  against  sect.  26  of 
this  act,  or  of  any  bodily  injury  inflicted  upon  any  person  under  the  age  of  six- 
teen years,  for  which  the  party  committing  it  is  liable  to  be  indicted,  and  the 
circumstances  of  which  offence  amount  in  point  of  law  to  a  felony  or  an  at^ 
tempt  to  commit  a  felony,  and  two  justices  of  the  peace  before  whom  such  com- 
plaint is  heard  shall  certify  under  their  hands  that  it  is  necessary  for  the  pur- 
poses of  public  justice  that  the  prosecution  shall  be  conducted  by  the  guardians 
of  the  union  or  place,  or  where  there  are  no  guardians,  by  the  overseers  of  the 
poor  of  the  place  ia  which  the  offence  shall  be  charged  to  have  been  committed, 
such  guardians  or  overseers  as  the  case  may  be,  upon  personal  service  of  such 
certificate  or  a  duplicate  thereof,  upon  the  clerk  of  such  guardians  or  upon  any 
one  of  such  overseers,  shall  conduct  the  prosecution,  and  shall  pay  the  coste 
reasonably  and  properly  incurred  by  them  therein  (so  far  as  the  same  shall  not 
be  allowed  to  them  under  any  order  of  the  court)  out  of  the  common  fund  of 
the  union,  or  out  of  the  funds  in  the  hands  of  the  guardians  or  overseers  as  the 
case  may  be,  and  where  there  is  a  board  of  guardians,  the  clerk  or  some  other 
officer  of  the  union  or  place,  and  where  there  is  no  board  of  guardians  one  of 
the  overseers  of  the  poor  may,  if  such  justices  think  it  necessary  for  the  pur- 
poses of  public  justice,  be  bound  over  to  prosecute. 

77.  The  court  before  which  any  misdemeanor  indictable  under  the  provisions 
of  this  act  shall  be  prosecuted  or  tried,  may  allow  the  costs  of  the  prosecution 
in  the  same  manner  as  in  cases  of  felony,  and  every  order  for  the  payment  of 
such  costs  shall  be  made  out,  and  the  sum  of  money  mentioned  therein  paid  and 
repaid  upon  the  same  terms  and  in  the  same  manner  in  all  respects  as  in  cases 
of  felony. 
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every  such  entry  shall  he  signed  hy  the  presiding  chairman  ol  such  hoard  of 
guardians  at  an  ordinary  meeting  thereof,  or  hy  some  one  of  such  overseers  ; 
provided  that  nothing  herein  contained  shall  be  taken  to  supercede  or  afifect  the 
obligation  to  keep  such  register  of  poor  children  apprenticed  by  overseers  or 
guardians  as  is  required  hy  the  statute  of  the  42nd  Geo.  3,  c.  46,  and  the  statute 
of  the  8th  Vict.  c.  101. 

4.  That  where  any  young  person  under  the  age  of  sixteen  shall  have  been  or 
shall  he  hired  or  taken  as  a  servant  from  the  workhouse  of  any  union  or  parish, 
or  shall  have  been  or  shall  be  bound  out  as  an  apprentice  by  the  guardians  of 
any  union,  or  the  guardians  or  overseers  of  any  parish,  it  shall  be  lawful  for 
such  guardians  or  overseers  respectively,  and  they  are  hereby  required,  so  long 
as  such  young  person  shall  be  under  the  age  of  sixteen,  and  shall  be  knovm  to 
them  to  reside  as  servant  or  apprentice  in  the  same  service  into  which  such 
young  person  shall  have  so  gone  as  a  servant  from  siich  workhouse  or  as  such 
apprentice  within  such  union  or  parish  respectively  or  within  five  miles  of 
any  part  of  such  union  or  parish,  to  cause  the  relieving  officer,  or,  where  there 
is  no  relieving  ofScer,  then  some  other  officer  duly  authorized  for  the  pur- 
pose, to  visit  such  young  person  at  least  twice  in  every  year,  and  to  report  to 
them  in  writing  whether  he  has  found  reason  to  believe  that  such  young  per- 
son is  not  supplied  with  necessary  food,  or  is  subjected  to  cruel  or  illegal  treat- 
ment in  any  respect. 

5.  That  where  any  young  person  under  the  age  of  sixteen  shall  hereafter  be 
hired  or  taken  as  a  servant  from  the  workhouse  of  any  union  or  parish,  or  shall 
be  bound  out  as  an  apprentice  by  the  guardians  of  any  union,  or  hy  the  guar- 
dians or  overseers  of  any  parish,  and  the  residence  of  the  master  or  mistress 
shall  be  more  than  five  miles  from  any  part  of  such  union  or  parish,  then  a 
written  notice  of  such  hiring,  taking  or  binding,  specifying  the  name  and  age 
of  the  apprentice  or  servant,  and  the  name,  description  and  residence  of  such 
master  or  mistress,  shall  be  forthwith  sent  from  such  guardians  or  overseers  to 
the  guardians  or  overseers  of  the  union  or  parish  in  which  such  master  or  mis- 
tress shall  reside;  and  thereupon  it  shall  become  the  duty  of  such  last-mention- 
ed guardians  or  overseers  to  cause  the  particulars  contained  in  such  notice  to  he 
registered  in  some  book  or  books,  to  be  provided  hy  them  for  the  purpose,  to- 
gether with  the  name  of  the  union  or  parish  fi'om  which  such  notice  shall  have 
been  received  ;  and  such  last-mentioned  guardians  or  overseers  shall  cause  such 
young  person  to  be  visited  as  frequently  and  in  the  same  manner  in  all  respects 
as  if  such  young  person  had  been  hired  or  taken  from  their  own  workhouse, 
or  had  been  bound  out  as  an  apprentice  by  themselves. 

\_Sections  6  mid  7  are  repealed.     See  note  to  sect.  1.] 

8.  That  the  words  "guardians,"  "union,"  "overseers,"  "justice  of  the 
peace,"  "officer,"  "poor,"  "parish"  and  "workhouse,"  used  in  this  act  shall 
be  construed  in  like  manner  as  in  the  act  of  the  5th  Will.  4,  c.  76  (n). 

9.  That  this  act  shall  extend  only  to  England  and  Wales. 

(re)  This  section  does  not  apply  to  24  &  25  Vict.  c.  100,  which  has  no  inter- 
pretation clause.  But  the  words  therein  used  would  prohably  receive  the  same 
interpretation  as  is  given  by  this  section. 
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FOBM  OF  EeGISTBE. 


Name  of  Child. 


Age. 


Date  of  hiring 

or  taking  as 

Servant. 


Name  of 
Master  or 
Mistress. 


Trade  or 

other  description 

of  Master  or 

Mistress. 


Residence 

of  Master  or 

Mistress. 


26  &  27  Vict.  o.  103. 

An  Act  to  amend  the  Law  in  certain  Cases  of  Misappropriation  by 
Servants  of  the  Property  of  their  Masters. 

[28th  July,  1863.] 

"Whereas  the  offence  of  taking  corn  or  other  food  by  a  servant  from  the  pos- 
session of  his  master,  contrary  to  his  orders,  for  the  purpose  of  giving  the  same 
or  of  having  the  same  given  to  the  horses  or  other  animals  of  such  master,  is  by 
law  a  felony  (re);  and  whereas  it  is  desirable  to  alter  the  law  in  this  respect: 
be  it  enacted  by  (&c.  &o.J,  as  follows: 

1.  If  any  servant  shall,  contrary  to  the  orders  of  his  master,  take  fi-om  his  pos- 
session any  corn,  pulse,  roots  or  other  food,  for  the  purpose  of  giving  the  same 
or  of  having  the  same  given  to  any  horse  or  other  animal  belonging  to  or  in  the 
possession  of  his  master,  the  servant  so  offending  shall  not  by  reason  thereof  be 
deemed  guilty  of  or  be  proceeded  against  for  felony,  but  shall,  on  conviction  of 
such  offence  before  two  justices  of  the  peace,  at  their  discretion,  either  be  im- 
prisoned, with  or  without  hard  labour,  for  any  term  not  exceeding  three 
months,  or  else  shall  forfeit  and  pay  such  penalty  as  shall  to  them  to  be  meet 
not  exceeding  the  sum  of  five  pounds,  and  if  such  penalty  shall  not  be  paid  either 
immediately  after  the  conviction,  or  within  such  period  as  the  said  justices 
shall  at  the  time  of  the  conviction  appoint,  the  servant  so  offending  shall  be 
imprisoned,  with  or  without  hard  labour,  for  any  term  not  exceeding  three 
months,  unless  such  penalty  be  sooner  paid  (o):  provided  always,  that  if  upon  the 
hearing  of  the  charge  the  said  justices  shall  be  of  opinion  that  the  same  is  too 
trifling,  or  that  there  are  circumstances  in  the  case  which  render  it  inexpedient 
[*626]  to  inflict  any  punishment,  they  shall  have  power  to  *dismiss  the  charge, 
without  proceeding  to  a  conviction:  provided  also,  that  if  upon  the  trial  of  any 
servant  for  feloniously  taking  from  his  master  any  com,  pulse,  roots  or  other 
food  consumable  by  horses  or  other  animals,  such  servant  shall  allege  that  he 


(n)  See  ante,  p.  487. 

(o)  The  words  in  italics  were  repealed  by  47  &  48  Vict.  c. 
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took  the  same  under  such  circumstances  as  would  constitute  an  offence  punish- 
able under  this  act,  and  thereof  shall  satisfy  the  jury  charged  with  his  trial, 
then  itshall  he  laivful  for  such  jury  to  return  a  verdict  accordingly ;  and  thereupon 
the  court  before  which  such  trial  shall  take  place  shall  proceed  to  award  such 
punishment  against  such  servant  as  may  be  awarded  by  two  justices  of  the 
peace  on  the  conviction  of  any  person  under  the  provisions  of  the  act:  provided 
also,  that  in  case  of  non-payment  of  any  penalty  to  be  imposed  by  the  court  on 
such  servant,  he  shall  be  imprisoned,  with  or  without  hard  labour,  for  any 
term  not  exceeding  three  m.onths,  as  the  court  shall  order,  unless  such  penalty 
be  sooner  paid. 

2.  Pro\'ided  always,  that  if  any  person  shall  think  himself  aggrieved  by  any 
conviction  under  this  act,  such  person  may  appeal  to  the  next  court  of  general 
quarter  sessions  of  the  peace  [ichich  sJtall  be  holden  not  less  Ihan  twelve  days  after 
the  day  of  such  conviction,  for  the  county,  riding,  division,  city,  iorough  or  place 
wherein  the  cause  of  complaint  shall  have  arisen:  provided  also,  that  such  person 
shall  give  to  the  informant  a  notice  in  wriling  of  such  appeal,  and  of  the  cause  and 
matter  thereof,  within  three  days  after  such  conviction,  and  seven  clear  days  at  the 
least,  iefore  such  sessions,  and  shall  also  remain  in  custody  until  the  said  sessions,  or 
shall  enter  into  a  recognizance,  with  two  sufficient  sureties,  before  a  justice  of  the 
peace,  conditioned  personally  to  appear  at  the  said  sessions,  and  to  try  such  appeal, 
and  to  abide  the  judgment  of  the  court  thereupon,  ayid  to  pay  such  costs  as  shall  be  by 
the  court  awarded,  or,  if  such  appeal  shall  be  against  any  conviction  whereby  only  a 
penalty,  with  or  without  costs,  is  adjudged  to  be  paid,  shall  deposit  with  the  cleric  of 
the  convicting  justices  such  a  sum  of  money  as  such  justices  shall  deem  to  be  sufficient  to 
cover  the  penalty  and  costs,  if  any,  so  adjudged  to  be  paid,  and  the  costs  of  the  ap- 
pcaQ  (p),  and  upon  such  notice  being  given,  and  such  recognizance  being  en- 
tered into,  or  such  deposit  being  made,  the  justices  before  whom  such  recogni- 
zance shall  be  entered  into  or  such  deposit  shall  be  made  shall  liberate  such 
person,  if  in  custody;  [the  rest  of  this  section  was  repealed  by  47  &  48  Vict.  e.  43, 
down  to]  provided  that  the  right  of  appeal  against  any  conviction  under  this  act 
shall  not  apply  so  as  to  enable  any  person  to  appeal  against  any  verdict  of  a 
jury  as  aforesaid. 

3.  No  such  conviction,  or  adjudication  made  on  appeal  therefrom,  shall  be 
quashed  for  want  of  form,  or  removed  by  certiorari  into  any  of  her  Majesty's 
superior  courts  of  record  [tlie  rest  of  this  section  was  repealed  by  47  &  48  Vict. 
c.  43]. 

4.  Every  offence  under  this  act  may  be  prosecuted  and  every  conviction  un- 
der this  act  may  be  enforced  in  the  manner  directed  by  the  act  11  &  12  Vict.  c. 
43;  and  all  provisions  contained  in  the  said  act  shall,  unless  repugnant  to  any  of 
the  provisions  of  this  act,  be  applicable  to  such  prosecution  and  conviction,  in 
the  same  manner  as  if  they  were  incorporated  in  this  act:  provided  that  noth- 
ing in  this  act  contained  shall  in  any  manner  alter  or  effect  any  enactments 
relating  to  procedure  in  the  case  of  any  offence  punishable  on  summary  convic- 
tion within  the  city  of  London  or  the  metropolitan  police  district,  or  the  re- 
covery or  application  of  any  penalty  for  any  such  offence. 

5.  This  act  shall  extend  to  England  only. 

6-  This  act  shall  commence  and  take  effect  from  the  1st  day  of  September, 
1863. 

(p)  The  words  in  italics  were  repealed  by  47  &  48  Vict.  c.  43. 
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[*627]  *ScHEDui,E  TO  80  &  31  Vict.  c.  105. 

(Councils  or  Conciliation  Act,  1867.) 
[TAe  Act  itself  is  at  p.  556,  ante.] 

Form  of  Summons  of  a  Witness  to  be  issued  hy  Chairman. 

CouBty  of  1  To  the  of  the  Equitable  Council  of 

[or  borough  of  ]  J      Conciliation  and  Arbitration. 

Whereas  it  appeareth  to  me,  A.  B.,  Chairman  of  the  said  Equitable  Council  of 
Conciliation  and  Arbitration  held  at  ,  that  G.  H.  of  in  the 

borough  \or  county,  as  the  case  may  Jf,]  is  a  material  witness  to  be  examined 
concerning  the  dispute  between  C.  D.  of  and  E.  P.  of  under 

the  act  [here  set  forth  the  title  of  the  act] :  these  therefore  are  to  require  you  forth- 
with to  summon  the  said  G.  H.  to  appear  before  the  said  Equitable  Council  of 
Conciliation  and  Arbitration,  held  at  the  at  the  hour  of  in 

the  noon  of  the  day  of  '  18     ,  so  that  the 

said  dispute  may  be  adjudicated  upon  and  settled  forthwith  according  to  law; 
and  be  you  then  there  to  certify  what  you  have  done  in  the  premises.  Herein 
fail  not. 

Given  under  my  hand,  this  day  of  in  the  year  of  our 

Lord 

(Signed)  A.  B., 

Chairman  of  the  Equitable  Council  of 
Conciliation  and  Arbitration. 

Form  of  Award. 

"We,  I.  K.  and  L.  M.  [name  and  describe  the  arbitrators'},  the  arbitrators  in  the 
matters  in  dispute  between  [here  state  the  names  of  plaintiff  and  defendant  to  the 
reference'],  do  hereby  adjudge  and  determine  that  [here  set  forth  the  determina- 
tion; to  which  the  chairman  and  arbitrators  shall  subscribe  their  names.] 

Signed  this  day  of  18    . 


Form  of  Endorsement,  extending  the  Time  limited  for  making  the  Award. 

We  ,  Members  of  the  Equitable  Council  of  Conciliation  and  Arbi- 

tration, do  hereby  agree  to  extend  the  time  of  hearing  or  making  an  award,  as 
the  case  may  be,  in  the  matter  in  dispute  between  of  and 

of  to  the  day  of 

■  Witness  our  hands,  this  day  of  18    . 

Form  of  Achnowledgment  of  Fulfilment  of  the  Award. 

I  ,  Chairman  of  the  Equitable  Council  of  Conciliation  and 

Arbitration,  do  hereby  acknowledge  that  the  award  in  the  matter  of  dispute 
between  of  and  of  hath  been  duly  ful- 

filled by  who  is  hereby  discharged  of  the  same. 

Witness  my  hand  this  day  of 

A.  B.,  Chairman. 
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*Form  of  Acknowledgment  of  Fulfilment  of  the  Award  (j).  [*628] 

I         _       ,  Chairman  of  the  Equitable  Council  of  Conciliation  and 

Arbitration,  do  hereby  acknowledge  that  the  award  in  the  matter  of  dispute 

between  of  and  of  to  the  day 

of  .  ■' 

"Witness  my  hand,  this  day  of  18    . 

A.  B.,  Chairman. 

Form  of  Oath  to  be  administered  by  the  Arbitrators  to  the  Parties  and  Witnesses 

under  this  Act. 

The  evidence  that  you  shall  give  before  this  Equitable  Council  of  Conciliation 
and  Arbitration  between  and  under  and  by  virtue  of  this 

act  {here  state  the  title  of  this  act']  shall  be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth. 

So  help  you  God. 

Form  of  Commitment  of  a  Person  summoned  as  a  Witness  before  the  Arbitrators. 

Whereas  proof  on  oath  hath  been  made  before  me,  one  of  her  Majesty's  jus- 
tices of  the  peace  for  the  cotmty  [or  riding,  stewartry,  division,  city,  burgh, 
liberty,  town  or  place]  of  on  this  day  of  that  A. 

B.,  hath  been  duly  summoned  and  hath  neglected  to  appear  and  give  evidence 
before  the  Equitable  Council  of  Conciliation  and  Arbitration  for  the  in 

the  matters  of  dispute  between  C.  D.  and  E.  F.,  at  in  the  county  [or 

riding,  stewartry,  division,  city,  burgh,  liberty,  town  or  place]  of  ,  on 

the  day  of  ,  under  and  by  virtue  of  an  act  made  in  the  twenty- 

fourth  year  of  the  reign  of  her  present  Majesty,  intituled  "  An  Act "  [here  set 
forth  the  title  of  this  act~\,  and  the  said  A.  B.  being  required  to  appear  and  give 
evidence  before  the  said  arbitrators,  and  still  refusing  so  to  do  :  therefore  I,  the 
said  justice,  do  hereby,  in  pursuance  of  the  said  act,  commit  the  said  A.  B.  to 
the  [describing  the  prison  and  the  house  of  correction],  there  to  remain,  without 
bail  or  mainprize,  for  his  [or  her]  offence  aforesaid,  until  he  [or  she]  shall  sub- 
mit himself  [or  herself]  to  be  examined  and  give  his  [or  her]  evidence  before 
the  said  arbitrators  touching  the  matters  referred  to  them,  or  shall  otherwise  be 
discharged  by  due  course  of  law  :  And  you,  the  [constable  or  other  peace  officer 
or  officers  to  whom  the  warrant  is  directed]  are  hereby  authorized  and  required  to 
take  into  your  custody  the  body  of  the  said  A.  B. ,  and  him  [or  her]  safely  con- 
vey to  the  said  prison  [or  house  of  correction],  and  him  [or  her]  there  to  deliver 
to  the  gaoler  [or  keeper]  thereof,  who  is  hereby  authorized  and  required  to 
receive  into  his  custody  the  body  of  the  said  A.  B.,  and  him  [or  her]  safely  to 
detain  and  keep,  pursuant  to  this  commitment. 

Given  under  my  hand  this  day  of  in  the  year  of  our  Lord 

(This  commitment  to  be  directed  to  the  proper  peace  oficer  and  gaoler 
[or  keeper]  of  the  prison  [or  house  of  correction] . ) 

Form  of  Warrant  of  Distress. 

To  the  constable  of 
Whereas  of  uiider  an  award  made  by  on  the 

day  of  in  the  year  of  our  Lord  jSursuant  to  an 

act  passed  in  the  twenty-fourth  year  of  the  reign  of  her  present  Majesty,  intituled 

"An  Act"  [state  the  title  of  this  act],  is  liable  to  pay  to  *of  [*629] 

the  sum  of  and  also  the  sum  of  ;  and  the  said 

having  refused  or  neglected  to  pay  the  same  for  the  space  of  two  days 

and  upwards  subsequent  to  the  making  of  such  award,  these  are  therefore  to 

(q)  Sic.     But  there  is  some  mistake  in  the  insertion  of  this  form. 
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command  you  to  levy  the  said  snm  of  by  distress  and  sale  of  the  goods 

and  chattels  of  the  said  ;  and  I  do  hereby  order  and  direct  the  goods 

and  chattels  so  to  be  distrained  to  be  sold  and  disposed  of  within  days, 

unless  the  sum  of  lor  which  such  distress  shall  be  made,  together  with 

the  reasonable  charges  of  taking  and  keeping  such  distress,  shall  be  sooner  paid: 
and  you  are  hereby  also  commanded  to  certify  to  me  what  "you  shall  do  by 
virtu^of  this  my  warrant. 
Given  under  my  hand  and  seal,  at  the  day  of 

Form  of  the  Constable's  Betmn  to  the  Warrcmt  of  Distress. 

I  constable  of  do  hereby  certify  to  justice  of  the 

peace  that  I  have  made  diligent  search  for,  but  do  not  know  of,  nor 

can  find  any  goods  and  chattels  of  by  distress  and  sale  whereof  I  may 

levy  the  sum  of  pursuant  to  his  warrant  for  that  purpose.     Dated  the 

day  of  in  the  year  of  our  Lord  .     Given  under  my  hand 

this  day  of  in  the  year  of  our  Lord 

Form  of  Commitment  thereupon  to  the  House  of  Correction. 

Sere  name  \  To  the  constable  of  and  also  to  the  keeper  of  the  house  of 

the  county.  /     correction  at 

Whereas  of  under  an  award  made  by  on  the 

day  of  in  the  year  of  our  Lord  pursuant  to  an  act  passed  in  the 

twenty-fourth  year  of  the  reign  of  her  present  Majesty,  intituled  "An  Act" 
{state  the  title  of  this  act'],  became  liable  to  pay  to  the  sum  of  and 

also  the  sum  of  for  costs,  time  and  expenses,  making  together  the  sum 

of  and  having  refused  or  neglected  to  pay  the  same  tor  the  space  of  two 

days  and  upwards  subsequent  to  the  making  of  such  award,  my  warrant  was, 
according  to  the  provisions  of  the  said  act,  duly  made  and  issued  for  the  levy- 
ing the  said  sum  of  by  distress  and  sale  of  the  goods  and  chattels  of  the 
said  :  and  whereas  it  appears  by  the  return  of  constable  of 
dated  the  day  of  that  he  hath  made  diligent  search 
for,  but  doth  not  know  of,  nor  can  find  any  goods  and  chattels  of  the  said 
by  distress  and  sale  whereof  the  said  sum  of  may  be  levied  pursuant  to 
my  said  warrant :  These  are  therefore  to  command  you  the  said  constable  of 
to  apprehend  the  said  and  convey  him  to  the  said  house  of  cor- 
rection at  aforesaid  and  deliver  him  there  to  the  keeper  of  the  said 
house  of  correction  ;  and  these  are  also  to  command  you  the  keeper  of  the  said 
house  of  correction  to  receive  him  the  said  into  the  said  house  of  cor- 
rection, and  there  keep  him  without  bail  or  mainprize  for  the  space  of 
months,  unless  the  said  sum  of  so  ordered  to  be  paid  as  aforesaid,  shall 
be  sooner  satisfied,  with  all  reasonable  expenses. 

Given  under  my  hand  and  seal  at  the  day  of 

Form  of  Commitment  where  the  Warrant  of  Distress  is  withheld. 

Mere  name  \  To  the  constable  of  and  also  to  the  keeper  of  the  house  o 

the  county,  f     correction  at 

"Whereas  of  under  an  award  made  by  on  the 

day  of  .      in  the  year  of  our  Lord  pursuant  to  an  act  passed  in 

the  twenty-fourth  year  of  the  reign  of  her  present  Majesty,  intituled  "An  Act" 
[*630]  {state  the  title  of  this  act],  became  liable  to  pay  to  *  the  sum  of 

and  also  the  sum  of  for  costs,  time  and  expenses,  making 

together  the  sum  of  which  he  has  refused  or  neglected  to  pay  for  the 

space  of  two  days  and  upwards  subsequent  to  the  making  of  such  award  ;  and 
whereas  it  appears  to  me  that  the  recovery  of  such  sum  and  warrant  of  distress 
and  sale  of  the  goods  and  chattels  of  the  said  will  be  attended  with 

consequences  ruinous  or  in  an  especial  manner  injurious  to  the  defaulter  [and 
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his  family,  if  any],  and  I  therefore  have  determined  ta  withhold  such  warrant, 
and  to  commit  the  said  to  prison  pursuant  to  the  said  act :  These  are 

therefore  to  command  you  the  said  constable  of  to  apprehend  the  said 

a°|i  convey  him  to  the  said  house  of  correction  at  aforesaid 

and  to  deliver  him  there  to  the  keeper  of  the  said  house  of  correction :  and 
these  are  also  to  command  you  the  keeper  of  the  said  house  of  correction  to 
receive  him  the  said  into  the  said  house  of  correction,  and  there  keep 

him  without  bail  or  mainprize  for  the  space  of  months,  unless  the  said 

sum  of  so  ordered  to  be  paid  as  aforesaid  shall  be  sooner  satisfied  with 

all  reasonable  expenses. 

Given  under  my  hand  and  seal  at  the  day  of 


30  &  31  Vict.  o.  130. 

An  Act  for  the  Regulation  of  Agricultural  Gangs. 

[20th  August,  ]867.J 

Whereas  in  certain  counties  in  England  certain  persons  known  as  gangmasters 
hire  children,  young  persons,  and  women  with  a  view  to  contracting  with 
farmers  and  others  for  the  execution  on  their  lands  of  various  kinds  of  agricul- 
tural work  :  and  whereas  it  is  expedient  to  make  regulations  with  respect  to 
the  employment  of  children,  young  persons,  and  women  by  gangmasters : 

Be  it  enacted  by,  &c.  &c.,  as  follows  : 

1.  This  act  may  be  cited  for  all  purposes  as  "The  Agricultural  Gangs  Act, 
1867." 

2.  This  act  shall  come  into  operation  on  the  1st  of  January,  1868. 

3.  The  following  words  and  expressions  shall  in  this  act  have  the  meanings 
hereby  assigned  to  them,  unless  there  is  something  in  the  context  inconsistent 
with  such  meanings  ;  that  is  to  say, 

"  Child  "  shall  mean  a  child  under  the  age  of  thirteen  years : 

"Young  person"  shall  mean  a  person  of  the  age  of  thirteen  years  and 

under  the  age  of  eighteen  years : 
"Women"  shall  mean  a  female  of  the  age  of  eighteen  years  or  upwards  : 
"  Gangmaster"  shall  mean  any  person,  whether  male  or  female,  who  hires 
children,  young  persons,  or  women  with  a  view  to  their  being  employ- 
ed in  agricultural  labour  on  lands  not  in  his  own  occupation  ;  and, 
until  the  contrary  is  proved,  any  children,  young  persons,  or  women 
employed  in  agricultural  labour  on  lands  not  in  the  occupation  of  the 
person  who  hired  them  shall  be  deemed  to  have  been  hired  with  the 
aforesaid  view : 
"Agricultural  gang"  shall  mean  a  body  of  children,  young  persons,  and 
women,  or  any  of  them,  under  the  control  of  a  gangmaster : 

4.  The  following  regulations  shall  be  observed  by  every  gangmaster  with 
respect  to  the  employment  of  children,  young  persons,  and  women : 

*(1.)  iVo  child  under  the  age  of  eight  years  shall  be  employed  m  any  agri-  [*631] 

cultural  gang  (r).- 
(2.)  No  females  shall  be  employed  in  the  same  agricultural  gang  with 

males: 
(3.)  No  female  shall  be  employed  in  any  gang  under  any  male  gangmaster 
unless  a  female  licensed  to  act  as  gangmaster  is  also  present  with 
that  gang: 
And  any  gangmaster  employing  any  child,  young  person,  or  woman  in  con- 
travention of  this  section,  and  any  occupier  of  land  on  which  such  employment 

(r)  By  36  &  37  Vict.  c.  67,  s.  16,  the  words  in  italics  were  repealed,  and  ten 
years  substituted  for  eight.  But  that  act  was  repealed  by  39  &  40  Vict.  e.  79, 
s.  52,  which  act  prohibits  the  employment  of  children  under  ten. 
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takes  place,  unless  he  proves  that  it  took  place  without  his  knowledge,  shall 
respectively  be  liable  to  a  penalty  not  exceeding  twenty  shillings  for  each  child, 
young  person,  or  woman  so  employed. 

5.  No  person  shall  act  as  a  gangmaster  unless  he  has  obtained  a  licence  to  act 
as  such  under  this  act. 

Any  person  acting  as  a  gangmaster  without  a  licence  under  this  act  shall 
incurs  penalty  not  exceeding  twenty  shillings  for  every  day  during  which 
he  so  acts. 

6.  No  licence  shall  be  granted  to  any  person  who  is  licensed  to  sell  beer 
spirits,  or  any  other  excisable  liquor. 

7.  Licences  to  gangmasters  shall  be  granted  by  two  or  more  justices  in  divi- 
sional petty  sessions,  on  due  proof  to  the  satisfaction  of  such  justices  that  the 
applicant  for  a  licence  is  of  good  character,  and  a  fit  person  to  be  intrusted 
with  the  management  of  an  agricultural  gang. 

The  justices  shall  annex  to  their  licence  a  condition  limiting,  in  such  manner 
as  they  think  expedient,  the  distances  within  which  the  children  employed  by 
such  gangmaster  are  to  be  allowed  to  travel  on  foot  to  their  work,  and  any 
gangmaster  violating  the  condition  so  annexed  to  his  licence  shall  for  each 
offence  be  liable  to  a  penalty  not  exceeding  ten  shillings. 

Any  person  aggrieved  by  the  refusal  of  the  justices  to  grant  him  a  licence  to 
act  as  gangmaster  may  appeal  to  the  next  practicable  court  of  general  or  quar- 
ter sessions;  and  it  shall  be  lawful  for  such  court,  if  they  see  cause,  to  grant  a 
license  to  the  applicant,  which  shall  be  of  the  same  validity  as  If  it  had  been 
granted  by  the  justices  in  petty  sessions. 

8.  Licenses  under  this  act  shall  be  in  force  for  six  months  only,  and  may  be 
renewed  on  similar  proof  to  that  on  which  an  original  licence  is  granted. 

9.  There  shall  be  charged  in  respect  of  each  grant  or  renewal  of  licence  a  fee 
of  one  shilling,  and  such  fee  shall  be  accounted  for  and  applied  in  manner  in 
which  the  fees  ordinarily  received  by  the  authority  granting  the  licence  are 
applicable. 

10.  On  any  conviction  of  a  gangmaster  of  any*  offence  against  this  act  the 
justices  who  convict  him  shall  endorse  on  his  licence  the  fact  of  such  conviction ; 
and  on  any  conviction  of  such  gangmaster  o^  a  second  offence  against  this  act 
the  justices  may,  in  addition  to  any  other  penalty,  withhold  his  licence  for  a 
period  not  exceeding  three  months;  and  on  any  conviction  of  any  gangmaster 
of  a  third  offence  against  this  act  the  justices  may,  in  addition  to  any  other 
penalty,  withhold  his  licence  for  a  period  not  exceeding  two  years. 

And  after  a  fourth  conviction  for  an  offence  against  this  act  the  ganginaster 
shall  be  disqualified  from  holding  or  receiving  a  licence  under  this  act. 

11.  All  penalties  under  this  act  may  be  recovered  summarily  before  two  or 
[*632]  more  justices  in  manner  directed  by  an  act  passed  11  &  12  Vict.  *c.  43, 
intituled  "  An  Act  to  facilitate  the  performance  of  the  Duties  of  Justices  of  the 
Peace  out  of  Sessions  within  England  and  Wales  with  respect  to  Summary 
Convictions  and  Orders,"  or  any  act  amending  the  same. 

12.  This  act  shall  not  apply  to  Scotland  or  Ireland. 
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TAX  ON  MALE  SEEVANTS. 

By  32  &  33  Vict.  c.  14,  whereby  a  duty  of  15s.  was  granted  "  for  every  male 
servant  "  (s),  it  is  enacted: 

Sect.  19.  The  provisions  and  regulations  contained  in  this  section  shall  be 
observed,  viz. :  , 

(l)'It  shall  not  be  necessary  for  any  member  of  the  royal  family  to  make 
any  (declaration  or  to  take  out  any  licence  under  this  act,  nor  shall 
it  be  necessary  for  the  sheriff  of  any  county,  or  mayor  or  other  officer 
in  any  corporation  or  royal  burgh  serving  an  annual  office  therein, 
to  take  out  a  licence  for  any  servants,  carriages,  or  horses,  employed 
or  kept  by  him  for  the  purpose  of  his  office  during  his  year  of  ser- 
vice. 

(2)  It  shall  not  be  necessary  for  any  person  ordinarily  residing  in  Ireland 

and  being  a  representative  peer  on  the  part  of  Ireland,  or  a  member  of 
the  House  of  Commons,  and  not  residing  in  Great  Britain  longer  than 
during  the  session  of  parliament,  and  forty  days  before  and  forty  days 
after  the  session,  or  for  any  person  ordinarily  residing  in  Ireland  and 
residing  in  Great  Britain  by  the  order  or  direction  of  the  Lord  Lieu- 
tenant for  the  time  being,  or  of  his  chief  secretary  for  the  purpose  of 
public  business,  to  make  any  declaration,  or  to  take  out  any  licence 
under  this  act  in  respect  of  any  servants,  carriages,  horses  or  mules, 
or  armorial  bearings  employed,  kept  or  used  by  him,  save  in  respect 
of  any  subject  matter  of  duty,  which  shall  be  employed,  kept  or 
used  by  such  person  in  Great  Britain  during  his  residence  in  Ireland. 

As  to  Male  Servants. 

(3)  The  term  "  male  servant "  (t)  means  and  includes  any  male  servant  em- 

ployed, either  wholly  or  partially,  in  any  of  the  following  capacities; 
that  is  to  say,  maitre  d'h6tel,  house-steward,  master  of  the  horse, 
gronm  of  the  chambers,  valet  de  chambre,  butler,  under-butler,  clerk 
of  the  kitchen,  confectioner,  cook,  house  porter,  footman,  page,  waiter, 
coachman,  groom,  postilion,  stable  boy  or  helper  in  the  stables,  gar- 
dener, under-gardener,  parkkeeper,  gamekeeper,  under-gamekeeper, 
huntsman  and  whipper-in,  or  in  any  capacity  involving  the  duties  of 
*any  of  the  above  descriptions  of  servants,  by  whatever  style  the  [*633] 
person  acting  in  such  capacity  may  be  called. 

(4)  Every  person  who.  shall  furnish  any  male  servant.on  hire  shall,  for  the 

purposes  of  this  act,  be  deemed  to  be  the  employer  of  such  servant. 

(5)  It  shall  not  be  necessary  for  licences  to  be  taken  out  in  the  following 

cases,  viz.: 

By  any  officer  in  Her  Majesty's  army  or  navy,  for  any  servant  being 
a  soldier  in  the  army,  or  a  person  actually  borne  upon  the  books  of  a 
ship  and  employed  by  such  officer  in  accordance  with  the  regulations 
of  her  Majesty's  service  : 

(s)  Sect.  27  provides  a  penalty  of  201.  for  every  person  who  employs  a  male 
servant  without  a  proper  licence  under  this  act,  or  who  shall  employ  a 
greater  number  of  male  servants  than  he  shall  be  authorized  by  Ms  licence 
to  employ. 

(t)  By  39  &  40  Vict.  c.  16,  s.  5,  the  term  "  male  servant,"  as  used  in  32  &  33 
Vict.  c.  14,  shall  not  include  a  servant  who,  being  bond  fide  employed  in  any 
capacity  other  than  the  capacities  specified  or  referred  to  in  provision  num- 
bered three  of  sect.  19  of  the  said  act,  is  occasionally  or  partially  employed  in 
any  of  the  said  capacities  so  specified  or  referred  to,  and  shall  not  include  a 
person  who  has  been  bond  fide  engaged  to  serve  his  employer  for  a  portion  only 
of  each  day,  and  does  not  reside  in  his  employer's  house. 
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By  any  licensed  retailer  of  exciseable  liquors,  or  licensed  keeper  of  a 
refreshment  house,  for  any  servant  employed  by  him  solely  for  the 
purposes  of  his  business,  such  servant  being  the  only  male  servant  em- 
ployed by  him  : 

By  any  person  vrho  shall  have  made  entry  of  his  premises  in  ac- 
cordance with  sect.  28  of  this  act  (w),  for  any  servant  employed  by 
him  at  such  premises  in  the  course  of  his  trade,  other  than  a  servant 
employed  to  drive  a  carriage  with  any  horse  let  to  hire  for  any  period 
exceeding  twenty-eight  days  ;  pro%'1ded  that  such  person  shall  have 
complied  with  all  the  provisions  contained  in  the  said  section  : 

By  any  person  duly  licensed  by  proper  authority  to  keep  or  use.any 
public  stage  or  hackney  carriage,  for  any  servant  neeessarily  employed 
by  him  to  drive  such  stage  or  hackney  carriage,  or  in  the  case  of  such 
stage  or  hackney  carriage,  or  of  the  horse  or  horses  kept  and  used  by 
him  to  draw  the  same. 


33  &  34  Vict.  c.  30  (x). 

An  Act  to  abolish  Attachment  of   Wages.     [14th    July,  1870.] 

Wherea-s  by  an  order  in  council  made  on  the  18th  day  of  November,  1867, 
certain  of  the  provisions  of  "The  Common  Law  Procedure  Act,  1854,"  were 
extended  and  applied  to  all  the  courts  of  record  established  under  the  provi- 
sions of  "  The  County  Courts  Act,  1846,"  and  also  to  the  City  of  London  Courts 
of  Record  as  constituted  by  "  The  County  Courts  Act,  1867  :  " 

And  whereas  much  inconvenience  has  arisen  by  the  attachment  of  wages  to 
satisfy  judgments  recovered  in  some  of  such  first-mentioned  courts,  and  it  is 
expedient  to  prevent  the  attachment  of  wages  to  satisfy  judgments  recovered 
in  any  court  of  record  or  inferior  court : 

Be  it  enacted  by,  &c.  &c. 

1.  That  after  the  passing  of  this  act  no  order  for  the  attachment  of  the  wages 
of  any  servant,  labourer,  or  workman  shall  be  made  by  the  judge  of  any  court 
of  record  or  iniferior  court  [y). 

2.  That  this  act  may  be  cited  as  "The  Wages  Attachment  Abolition  Act, 
1870." 


[*634]  *34  &  35  Vict.  c.  31. 

An  Act  to  amend  the  Law  relating  to  Trades  Unions  (z). 

[29th  June,  1871.J 
Be  it  enacted  by,  ,&c.  &c. ,  as  follows  : 

Preliminary. 
1.  This  act  may  be  cited  as  "The  Trade  Union  Act,  1871." 

(«)  That  is,  horse-dealers  and  livery-stable  keepers,  or  letters  of  horses  for 
hire,  or  keepers  of  horses  to  be  used  for  drawing  any  public  stage  or  haclcney 
carriage. 

{x)  And  see  c.  63  as  to  Scotland.  In  Gordon  v.  Jennings,  51  L.  J.,  C.  L.  417, 
it  was  held  that  the  secretary  of  a  tramway  company  at  50?.  a  year,  subject  to 
dismissal  at  a  quarter's  notice,  was  not  vrithin  this  act. 

[y]  Semble.  This  act  only  applies  to  inferior  courts  of  record,  and  not  to  the 
High  Couri;  per  Stephen,  J.,  Booth  v.  Trail,  12  Q.  B.  D.  9. 

{2)  And  see  39  &  40  Vict.  c.  32,  post. 
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Criminal  Provisions. 

2.  The  purposes  of  any  trade  union  shall  not,  by  reason  merely  that  they  are 
in  restraint  of  trade,  be  deemed  to  be  unlawful,  so  as  to  render  any  member  of 
such  trade  union  liable  to  criminal  prosecution  for  conspiracy  or  otherwise. 

3.  The  purposes  of  any  trade  union  shall  not,  by  reason  merely  that  they  are 
in  restraint  of  trade,  be  unlawful  so  as  to  render  void  or  voidable  any  agree- 
ment or  trust. 

4.  Nothing  in  this  act  shall  enable  (n)  any  court  to  entertain  any  legal  pro- 
ceeding instituted  with  the  object  of  directly  enforcing  or  recovering  damages 
f  jr  the  breach  of  any  of  the  following  agreements,  namely, 

(1.)  Any  agreement  between  members  of  a  trade  union  as  such,  concerning 

the  conditions  on  which  any  members  for  the  time  being  of  such  trade 

union  shall  or  shall  not  sell  their  goods,  transact  business,  employ,  or 

be  employed : 

(2.)  Any  agreement  for  the  payment  by  any  person  of  any  subscription  or 

penalty  to  a  trade  union  : 
(3.)  Any  agreement  for  the  application  of  the  funds  of  a  trade  union  (6), — 
(a.)  To  provide  benefits  to  members;  or, 

(b.)  To  furnish  contributions  to  any  employer  or  workman  not  a 
member  of  such  trade  union,  in  consideration  of  such  em- 
ployer or  workmen  acting  in  conformity  with  the  rules  or 
resolutions  of  such  trade  union ;  or 
(c.)  To  discharge  any  fine  imposed  upon  any  person  by  sentence  of 
a  court  of  justice  ;  or 
(4.)  Any  agreement  made  between  one  trade  union  and  another  ;  or 
(5. )  Any  bond  to  secure  the  performance  of  any  of  the  above-mentioned  agree- 
ments. 
But  nothing  in  this  section  shall  be  deemed  to  constitute  any  of  the  above- 
mentioned  agreements  unlawful. 

5.  The  following  acts,  that  is  to  say, 

(1.)  The  Friendly  Societies  Acts,  1855  and  1858,  and  the  acts  amending  the 
same  ; 

(2.)  The  Industrial  and  Provident  Societies  Act,  1867,  and  any  act  amend- 
ing the  same ;  and 

(3.)  The  Companies  Acts,  1882  and  1867, 
shall  not  apply  to  any  trade  union,  and  the  registration  of  any  trade  union 
under  any  of  the  said  acts  shall  be  void,  and  the  deposit  of  the  rules  of  any 
trade  union  made  under  the  Friendly  Societies  Acts,  1855  *and  1858,  [*635] 
and  the  acts  amending  the  same,  before  the  passing  of  this  act,  shall  cease  to 
be  of  any  eflfect  (e). 

Registered  Trade  Unions. 

6.  Any  seven  or  more  members  of  a  trade  union  may  by  subscribing  their 
names  to  the  rules  of  the  union,  and  otherwise  complying  with  the  provisions 
of  this  act  with  respect  to  registry,  register  such  trade  union  under  this  act, 
provided  that  if  any  one  of  the  purposes  of  such  trade  union  be  unlawful  such 
registration  thall  be  void. 

7.  It  shall  be  lawful  for  any  trade  union  registered  under  this  act  to  purchase 
or  take  upon  lease  in  the  name  of  the  trustees  for  the  time  being  of  such  union 
any  land  not  exceeding  one  acre,  and  to  sell,  exchange,  mortgage,  or  let  the 
same,  and  no  purchaser,  assignee,  mortgagee,  or  tenant  shall  be  bound  to  inquire 
whether  the  trustees  have  authority  for  any  sale,  exchange,  mortgage  or  letting, 

(a)  On  these  words,  see  per  Jessel,  M.  E.,  in  Bighy  v.  Connol,  49  L.  J., 
Ch  332 

(6)  See  Bigly  v.  Connol,  14  Ch.  D.  482  ;  49  L.  J.,  Ch.  328  ;  DuJce  v.  Uttleboy, 
49  L.  J.,  Ch.  802;  and  see  Wolfe  v.  Mathews,  51  L.  J.,  Ch.  833  ;  21  Ch.  D.  194. 

(c)  And  see  39  &  40  Vict.  c.  22,  s.  2,  post. 
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.ind  the  receipt  of  the  trustees  shall  be  a  discharge  for  the  money  arising  there- 
from ;  and  for  the  purpose  of  this  section  every  branch  of  a  traide  union  shall 
be  considered  a  distinct  union.  , 

8.  All  real  and  personal  estate  whatsoever  belonging  to  any  trade  union 
registered  under  this  act  shall  be  vested  in  the  trustees  for  the  time  being  of 
the  trade  union  appointed  as  provided  by  this  act  for  the  use  and  benefit  of 
such  trade  union  and  the  members  thereof,  and  the  real  or  personal  estate  of  any. 
branch  of  a  trade  union  shall  be  vested  in  the  trustees  of  such  branch  {d),  and 
be  under  the  control  of  such  trustees,  their  respective  executors  or  adminis- 
trators, according  to  their  respective  claims  and  interests,  and  upon  the  death 
or  removal  of  any  such  trustees  the  same  shall  vest  in  the  succeedingtrustees 
for  the  same  estate  and  interest  as  the  former  trustees  had  therein,  and  sub- 
ject to  the  same  trusts,  without  any  conveyance  or  assignment  whatsoever, 
save  and  except  in  the  case  of  stocks  and  securities  in  the  public  funds  of  Great 
Britain  and  Ireland,  which  shall  be  transferred  into  the  names  of  such  new 
trustees  ;  and  in  all  actions,  or  suits,  or  indictments,  or  summary  proceedings 
before  any  court  of  summary  jurisdiction,  touching  or  concerning  any  such 
property,  the  same  shall  be  stated  to  be  the  property  of  the  person  or  persons 
for  the  time  being  holding  the  said  office  of  trustee,  in  their  proper  names,  as 
trustees  of  such  trade  union,  without  any  further  disscription. 

9.  The  trustees  of  any  trade  union  registered  under  this  act,  or  any  other 
ofiicer  or  such  trade  union  who  may  be  authorised  so  to  do  by  the  rules  thereof, 
are  hereby  empowered  to  bring  or  defend,  or  cause  to  be  brought  or  defended, 
any  action,  suit,  prosecution,  or  complaint  in  any  court  of  law  or  equity, 
touching  or  concerning  the  property,  right  or  claim  to  property  of  the  trade 
union ;  and  shall  and  may,  in  all  cases  concerning  the  real  or  personal  property 
of  such  trade  union,  sue  and  be  sued,  plead  and  be  impleaded,  in  any  court  of 
law  or  equity,  in  their  proper  names,  without  other  description  than  the  title 
of  their  office  ;  and  no  such  action,  suit,  prosecution,  or  complaint  shall  be  dis- 
continued or  shall  abate  by  the  death  or  removal  from  office  of  such  persons  or 
any  of  them,  but  the  same  shall  and  may  be  proceeded  in  by  their  successor  or 
successors  as  if  such  death,  resignation  or  removal  had  not  taten  place  ;  and 
such  successors  shall  pay  or  receive  the  like  costs  as  if  the  action,  suit,  prose- 
cution, or  complaint  and  been  commmenced  in  their  names  for  the  benefit  of  or 
to  be  reimbursed  from  the  funds  of  such  trade  union,  and  the  summons  to  be 
issued  to  such  trustee  or  other  officer  may  be  served  by  leaving  the  same  at  the 
registered  ofice  of  the  trade  union. 

10.  A  trustee  of  any  trade  union  registered  under  this  act  shall  not  be  liable 
[*636]  to  make  good  any  deficiency  which  may  arise  or  happen  in  the  *funds 
of  such  trade  union,  but  shall  be  liable  only  for  the  moneys  which  shall  be 
actually  received  by  him  on  account  of  such  trade  union. 

11.  Every  treasurer  or  other  officer  of  a  trade  union  registered  under  this  act, 
at  such  times  as  by  the  rule  of  such  trade  union  he  should  render  such  account 
as  hereinafter  mentioned,  or  upon  being  required  so  to  do,  shall  render  to  the 
trustees  of  the  trade  union,  or  to  the  members  of  such  trade  union,  at  a  meet- 
ing of  the  trade  union,  a  just  and  true  account  of  all  moneys  received  and 
paid  by  him  since  he  last  rendered  the  like  account,  and  of  the  balance  then 
remaining  in  his  hands,  and  of  all  bonds  or  securities  of  such  trade  union, 
which  account  the  said  trustees  shall  cause  to  be  audited  by  some  fit  and  proper 
person  or  persons  by  them  to  be  appointed ;  and  such  treasurer,  if  thereunto 
required,  upon  the  said  account  being  audited,  shall  forthwith  hand  over  to  the 
said  trustees  the  balance  which  on  such  audit  appears  to  be  due  from  him,  and 
shall  also,  if  required,  hand  over  to  such  trustees  all  securities  and  effects, 
books,  papers,  and  property  of  the  said  trade  union  in  his  hands  or  custody  ; 
and  if  he  fail  to  do  so  the  trustees  of  the  said  trade  union  may  sue  such  trea- 
surer in  any  competent  court  for  the  balance  appearing  to  have  been  due  from 
him  upon  the  account  last  rendered  by  him,  and  for  all  the  moneys  since  re- 
ceived by  him  on  account  of  the  said  trade  union,  and  for  the  securities  and 

(d)  lb.  a.  3,  post. 
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effects,  'books,  papers,  and  property  in  his  hands  or  custody,  leaving  him  to  set 
off  in  such  action  the  sums,  if  any,  which  he  may  have  since  paid  on  account 
of  the  said  trade  union ;  and  in  such  action  the  said  trustees  shall  be  entitled 
to  recover  their  full  cost  of  suit,  to  be  taxed  as  between  attorney  and  client. 

12.  If  any  officer,  member,  or  other  person  being  or  representing  himself  to 
be  a  member  of  a  trade  union  registered  under  this  Act,  or  the  nominee,  execu- 
tor, administrator,  or  assignee  of  a  member  thereof,  or  any  person  whatsoever, 
by  false  representation  or  imposition  obtain  possession  of  any  moneys,  securities, 
b  joks,  papers,  or  other  effects  of  such  trade  union,  or,  having  the  same  in  his 
possession,  wilfully  withold  or  fraudulently  misapply  the  same,  or  wilfully  ap- 
ply any  part  of  the  same  to  purposes  other  than  those  expressed  or  directed  in 
the  rules  of  such  trade  union,  or  any  part  thereof,  the  court  of  summary  juris- 
diction for  the  place  in  which  the  registered  office  of  the  trade  union  is  situate 
(e)  upon  a  complaint  made  by  any  person  on  behalf  of  such  trade  union,  or  by 
the  registrar,  or  in  Scotland  at  the  instance  of  the  procurator  fiscal  of  the  court 
to  which  such  complaint  is  competently  made,  or  of  the  trade  union,  with  his 
occurrence,  may,  by  summary  order,  order  such  officer,  member,  or  other  per- 
son, to  deliver  up  all  such  moneys,  securities,  books,  papers,  or  other  effects  to 
the  trade  union,  or  to  repay  the  amount  of  money  applied  improperly,  and  to 
pay,  if  the  court  think  fit,  a  further  sum  of  money  not  exceeding  twenty 
pounds,  Jtogether  with  costs  not  exceeding  twenty  shillings ;  and  in  default  of 
such  delivery  of  effects,  or  repayment  of  such  amount  money,  or  payment  of  such 
penalty  and  costs  aforesaid,  the  said  court  may  order  the  said  person  so  convicted 
to  be  imprisoned,  with  or  without  hard  labour,  for  any  time  not  exceeding  three 
months  :  Provided,  that  nothing  herein  contained  shall  prevent  the  said  trade 
union,  or  in  Scotland  Her  Majesty's  "Advocate,  from  proceeding  by  indictment 
against  the  said  party ;  provided,  also  that  no  person  shall  be  proceeded  against 
by  indictment  if  a  conviction  shall  have  been  previously  obtained  for  the  same 
offence  under  the  provisions  of  this  Act. 

Registry  of  Trade  Union. 

13.  "With  resjicct  to  the  registry,  under  this  act,  of  a  trade  union,  and  of  the 
rules  thereof,  the  following  provisions  shall  have  effect. 

(1. )  An  application  to  register  the  trade  union  and  printed  copies  of  *the  [*637] 
rules,  together  with  a  list  of  the  titles  and  names  of  '  the  officers, 
shall  be  sent  to  the  registrar  under  this  Act. 

(2.)  The  registrar,  upon  being  satisfied  that  the  trade  union  has  complied 
with  the  regulations  respecting  registry  in  force  under  this  act,  shall 
register  such  trade  union  and  such  rules : 

(3.)  No  trade  union  shall  be  registered  under  a  name  identical  with  that 
by  which  any.  other  existing  trade  union  has  been  registered,  or  so 
nearly  resembling  such  name  as  to  be  likely  to  deceive  the  members 
or  the  public  (/) : 

(4.)  Where  a  trade  union  applying  to  be  registered  has  been  in  operation 
for  more  than  a  year  before  the  date  or  such  application,  there  shall 
be  delivered  to  the  registrar  before  the  registry  thereof,  a  general 
statement  of  the  receipts,  funds,  effects,  and  expenditure  of  such  trade 
union  in  the  same  form,  and  showing  the  same  particulars,  as  if  it  were 
the  annual  general  statement  required  as  hereinafter  mentioned  to  be 
transmitted  annually  to  the  registrar  : 

(5.)  The  registrar  upon  registering  such  trade  union  shall  issue  a  certificate 
of  registry,  which  certificate,  unless  proved  to  have  been  withdrawn  or 
cancelled,  shall  be  conclusive  evidence  that  the  regulations  of  this  act 
with  respect  to  registry  have  been  complied  with : 

(e)  And  see  39  &  40  Vict.  c.  22,  s.  5,  post. 

If)  See  B.  v.  Registrar  of  Friendly  Societies,  41  L.  J.,  Q.  B.  366  ;  L.  E.,  7  Q. 
B.  941. 
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(6).  One  of  Her  Majesty's  Principal  Secretaries  of  State  may  from  time  to 
time  make  regulations  respecting  registry  under  this  Act,  and  respect- 
ing the  seal  (if  any)  to  he  used  for  the  purpose  of  such  registry,  and 
the  forms  to  he  used  for  such  registry,  and  the  inspection  of  docu- 
ments kept  by  the  registrar  under  this  Act,  and  respecting  the  fees, 
if  any,  to  be  paid  on  registry,  not  exceeding  the  fees  specified  in  the 
second  schedule  to  this  act,  and  generally  for  carrying  this  act  into 
effect. 

14.  With  respect  to  the  rules  of  a  trade  union  registered  under  this  act,  the 
following  provisions  shall  have  effect : 

(1.)  The  rules  of  every  such  trade  union  shall  contain  provisions  in  respect 
of  the  several  matters  mentioned  in  the  first  schedule  to  this  act : 

(2.)  A  copy  of  the  rules  shall  be  delivered  hy  the  trade  union  to  every  person 
on  demand  on  payment  of  a  sum  not  exceeding  one  shilling. 

15.  Every  trade  union  registered  under  this  act  shall  have  a  registered  office 
to  which  all  communications  and  notices  may  he  addressed ;  if  any  trade  union 
under  this  act  is  in  operation  for  seven  days  without  having  such  an  office, 
such  trade  union  and  every  officer  thereof,  shall  each  incur  a  penalty  not  ex- 
ceeding five  pounds  for  every  day  during  which  it  is  so  in  operation. 

Notice  of  the  situation  of  such  registered  office,  and  of  any  change  therein, 
shall  he  given  to  the  registrar  and  recorded  by  him  ;  until  such  notice  is  given 
the  trade  union  shall  not  be  deemed  to  have  complied  with  the  provisions  of 
this  act. 

16.  A  general  statement  of  the  receipts,  funds,  effects,  and  expenditure  of 
every  trade  union  registered  under  this  act  shall  be  transmitted  to  the  registrar 
before  the  first  day  of  June  in  every  year,  and  shall  show  fully  the  assets  and 
liabilities  at  the  date,  and  the  receipts  and  expenditure  during  the  year  pre- 
ceding the  date  to  which  it  is  made  out,  of  the  trade  union ;  and  shall  show 
separately  the  expenditure  in  respect  of  the  several  objects  of  the  trade  union, 
and  shall  be  prepared  and  made  out  up  to  such  date,  in  such  form,  and  shall 
[*638]  comprise  such  particulars,  as  the  *registrar  may  from  time  to  time  re- 
quire ;  and  every  member  of,  and  depositor  in,  any  such  trade  union. shall  be 
entitled  to  receive,  on  application  to  the  treasurer  or  secretary  of  that  trade 
union,  a  copy  of  such  general  statement,  vrithout  making  any  payment  for 
the  same. 

Together  with  such  general  statement  there  shall  be  sent  to  the  registrar 
a  copy  of  all  alterations  of  rules  and  new  rules  and  changes  of  officers  made 
by  the  trade  union  during  the  year  preceding  the  date  up  to  which  the  gen- 
eral statement  is  made  out,  and  a  copy  of  the  rules  of  the  trade  union  as 
they  exist  at  that  date. 

Every  trade  union  which  fails  to  comply  with  or  acts  in  contravention  of 
this  section,  and  also  every  officer  of  the  trade  union  so  failing,  shall  each  be 
liable  to  a  penalty  not  exceeding  five  pounds  for  each  offence. 

Every  person  who  wilfully  makes  or  orders  to  be  made  any  false  entry  in 
or  any  omission  from  any  such  general  statement,  or  in  or  from  the  return  of 
such  copies  of  rules  or  alterations  of  rules,  shall  be  liable  to  a  penalty  not  ex- 
ceeding fifty  pounds  for  each  offence. 

17.  The  registrars  of  the  friendly  societies  in  England,  Scotland,  and  Ire- 
land shall  be  the  registrars  under  this  act. 

'     The  registrars  shall  lay  before  parliament  annual  reports  with  respect  to  the 
matters  transacted  by  such  registrars  in  pursuance  of  this  act. 

18.  If  any  person  with  intent  to  mislead  or  defraud  gives  to  any  member  of  a 
trade  union  registered  under  this  act,  or  to  any  person  intending  or  applying  to 
become  a  member  of  such  trade  union,  a  copy  of  any  rules  or  of  any  alterations 
or  amendments  of  the  same  other  than  those  respectively  which  exist  for  the 
time  being,  on  the  pretence  that  the  same  are  the  existing  rules  of  such  trade 
union,  or  that  there  are  no  other  rules  of  such  trade  union,  or  if  any  person,  with 
the  intent  aforesaid  gives  a  copy  of  any  rules  to  any  person  on  the  pretence  that 
such  rules  are  the  rules  of  a  trade  union  registered  under  this  act  which  is  not 
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so  registered,  every  person  so  offending  shall  be  deemed  guilty  of  a  misde- 
meanor. 

Legal  Proceedings. 

19.  In  England  and  Ireland  all  offences  and  penalties  under  this  act  may 
be  prosecuted  and  recovered  in  manner  directed  by  the  Summary  Jiirisdic- 
tion  Acts. 

In  England  and  Ireland  summary  orders  under  this  act  may  be  made  and 
enforced  on  complaint  before  a  court  of  summary  jurisdiction  in  manner  pro- 
vided by  the  Summary  Jurisdiction  Acts. 

Provided  as  follows : — 

1.  The  "  Court  of  Summary  Jurisdiction,"  when  hearing  and  determining  an 
information  or  complaint,  shall  be  constituted  in  some  one  of  the  following 
manners ;  that  is  to  say, 

I     (a.)  In  England, 

(1.)  In  any  place  within  the  jurisdiction  of  a  metropolitan  police  mag- 
istrate or  other  stipendiary  magistrate,  of  such  magistrate  or  his 
substitute : 
(2.)  In  the  city  of  London,  of  the  Lord  Mayor  or  any  alderman  of  the 

said  city : 
(3.)  In  any  other  place,  of  two  or  more  justices  of  the  peace  sitting  in 
petty  sessions. 
(b.)  In  Ireland, 

(1.)  In  the  police  district  of  Dublin  metropolis,  of  a  divisional  jus- 
tice: 
(2. )  In  any  other  place,  of  a  resident  magistrate. 
In  Scotland  all  offences  and  penalties  under  this  act  shall  be  prosecuted  and 
recovered  by  the  procurator  fiscal  of  the  county  in  the  sheriff  court  under  the 
provisions  of  The  Summary  Procedure  Act,  1864. 

In  Scotland  summary  orders  under  this  act  may  be  made  and  enforced  on 
complaint  in  the  sheriff  court. 

All  the  j  urisdictions,  powers,  and  authorities  necessary  for  giving  *effect  [*639] 
to  these  provisions  relating  to  Scotland  are  hereby  conferred  on  the  sheriffs  and 
their  substitutes. 

Provided  that  in  England,  Scotland,  and  Ireland — 

2.  The  description  of  any  offence  under  this  act  in  the  words  of  such  act 
shall  be  sufficient  in  law. 

3.  Any  exception,  exemption,  proviso,  excuse,  or  qualification,  whether  it 
does  or  not  accompany  the  description  of  the  offence  in  this  act,  may  be  proved 
by  the  defendant,  but  need  not  be  specified  or  negatived  in  the  information, 
and  if  so  specified  or  negatived,  no  proof  in  relation  to  the  matters  so  specified 
or  negatived  shall  be  required  on  the  part  of  the  informant  or  prosecutor. 

20.  In  England  or  Ireland,  if  any  party  feels  aggrieved  by  any  order  or  con- 
viction made  by  a  court  of  summary  jurisdiction  on  determining  any  complaint 
or  information  under  this  act,  the  party  so  aggrieved  may  appeal  therefrom,  sub- 
ject to  the  conditions  and  regulations  following  : 

(1.)  The  appeal  shall  be  made  to  some  court  of  general  or  quarter  sessions  [the 
rest  of  this  section  was  repealed  by  47  <&  48  Viet.  e.  43.] 

21.  In  Scotland  it  shall  be  competent  to  any  person  to  appeal  against  any  or- 
der or  conviction  under  this  act  to  the  next  Circuit  Covirt  of  Justiciary,  or 
where  there  are  no  circuit  courts  to  the  High  Court  of  Justiciary  at  Edinburgh, 
in  the  manner  prescribed  by  and  under  the  rules,  limitations,  conditions,  and 
restrictions  contained  in  the  act  passed  in  the  twentieth  year  of  the  reign  of 
His  Majesty  King  George  the  Second,  chapter  forty-three,  in  regard  to  appeals 
to  circuit  courts  in  matters  criminal,  as  the  same  may  be  altered  or  amended 
by  any  acts  of  parliament  for  the  time  being  in  force. 

All  penalties  imposed  under  the  provisions  of  this  act  in  Scotland  may  be  en- 
forced in  default  of  payment  by  imprisonment  for  a  term  to  be  snecified  in  the 
summons  or  complaint,  but  not  exceeding  three  calendar  monthp. 

(645) 


58i  34  &  35  Vict.  c.  31. 

All  penalties  imposed  and  recovered  vmderthe  provisions  of  this  act  in  Scot- 
land shall  be  paid  to  the  sheriff  clerk,  and  shall  be  accounted  for  and  paid  by 
him  to  the  Queen's  and  Lord  Treasurer's  Remembrancer  on  behalf  of  the  Crown. 

22.  A  person  who  is  a  master,  or  father,  son,  or  brother  of  a  master,  in  the 
particular  manufacture,  trade,  or  business  in  or  in  connection  with  which  any 
offence  under  this  act  is  charged  to  have  been  committed  shall  not  act  as  or  as 
a  member  of  a  court  of  summary  jurisdiction  or  appeal  for  the  purposes  of  this 
act 

Definitions. ' 

23.  In  this  act — 

The  term  Summary  Jurisdiction  Acts  means  as  follows : 

As  to  England,  the  act  of  the  session  of  the  eleventh  and  twelfth  years  of  the 
reign  of  her  present  Majesty,  chapter  forty-three,  intituled  "An,  Act  to 
facilitate  the  performance  of  the  duties  of  justices  of  the  peace  out  of  ses- 
sions within  England  ajid  Wales  with  respect  to  summary  convictions  and 
orders,"  and  any  acts  amending  the  same  (/). 

As  to  Ireland,  within  the  police  district  of  Dublin  metropolis,  the  acts  regu- 
lating the  powers  and  duties  of  justices  of  the  peace  for  such  distoict,  or  of 
the  police  of  such  district,  and  elsewhere  in  Ireland,  "The  Petty  Sessions 
(Ireland)  Act,  1851,"  and  any  act  amending  the  same. 

In  Scotiand  the  term  "  misdemeanor"  means  a  crime  and  offence. 

[TAe  term  "trade  union"  means  such  eombination,  whether  temporary  or  perma- 
[*640]  nent,  for  regulating  the  relations  between  workmen  and  masters,  or  *be- 
tween  workmen  and  workmen,  or  between  masters  and  masters,  or  for  imposing 
restrictive  conditions  on  the  conduct  of  any  trade  or  business,  as  would,  if  this 
act  liad  not  passed,  have  been  deemed  to  have  been  an  unlawful  combination 
by  reason  of  some  one  or  more  of  its  purposes  being  in  restraint  of  traded  {g)  : 
Provided  that  this  act  shall  not  affect — 

1.  Any  agreement  between  partners  as  to  their  own  business ; 

2.  Any  agreement  between  an  employer  and  those  employed  by  him  as 

to  such  employment ; 

3.  Any  agreement  in  consideration  of  the  sale  of  the  goodwill  of  a  busi- 

ness or  of  instruction  in  any  profession,  trade,  or  handicraft. 


ia 


Sepeal. 

24.  The  Trades  Unions  Funds  Protection  Act,  1869,  is  hereby  repealed. 
Provided  that  this  repeal  shall  not  affect — 

Anything  duly  done  or  suffered  under  the  said  act : 

Any  right  or  privilege  acquired  or  any  liability  incurred  under  the  said 

act: 
(3.)  Any  penalty,  forfeiture,  or  other  punishment  incurred  in  respect  of  any 

offence  against  the  said  act : 
(4.)  The  institution  of  any  investigation  or  legal  proceeding  or  any  other 

remedy  for  ascertaining,  enforcing,  recovering,  or  imposing  any  such 

liability,  penalty,  forfeiture,  or  punishment  as  aforesaid. 

SCHEDULES. 

FiEST  Schedule. 

Of  Matters  to  le provided  for  by  the  Eules  of  Trade  Unions  Registered  under  this  Ad. 

1.  The  name  of  the  trade  union  and  place  of  meeting  for  the  business  of  the 
trade  union. 

2.  The  whole  of  the  objects  for  which  the  trade  union  is  to  be  established, 

(f)  See  the  Summary  Jurisdiction  Act,  1879,  42  &  43  Vict.  c.  49. 
\g)  The  words  between  brackets  were  repealed  by  the  Act  of  1876,  and  the 
definition  of  "trade  union"  altered,  39  &  40  Vict.  c.  22,  s.  16,  post. 

(646) 


35  &  36  Vict.  c.  61.  585 

the  purposes  for  which  the  funds  thereof  shall  be  applicable,  and  the  conditions 
under  which  any  member  may  become  entitled  to  any  benefit  assured  thereby, 
and  the  fines  and  forfeitures  to  be  imposed  on  any  member  of  such  trade  union. 

3.  The  manner  of  making,  altering,  amending,  and  rescinding  rules, 

4.  A  provision  for  the  appointment  and  removal  of  a  general  committee  of 
management,  of  a  trustee  or  trustees,  treasurer,  and  other  officers. 

5.  A  provision  for  the  investment  of  the  funds,  and  for  an  annual  or  periodi- 
cal audit  of  accounts. 

6.  The  inspection  of  tht  books  and  names  of  members  of  the  trade  union  by 
every  person  having  an  interest  in  the  funds  of  the  trade  union. 

Second  Schedule. 

Maximum  Fees. 

£  8.  d. 

For  registering  trade  union 1  0  0 

For  registering  alterations  in  rules 0  10  0 

For  inspection  of  documents 0  2  6 
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A.n  Act  to  regulate  the  use  of  Steam  Whistles  in  certain  Manufac- 
tories. [6th  August,  1872.] 

Be  it  enacted  by,  &c.,  &c.  as  follows: 

1.  ThLs  act  shall  not  apply  to  Scotland. 

2.  No  person  shall  use  or  employ  in  any  manufactory,  or  any  other  place, 
any  steam  whistle  or  steam  trumpet  for  the  purpose  of  summoning  or  dismis- 
sing workmen  or  persons  employed  without  the  sanction  of  the  sanitary  author- 
ity, and  every  person  offending  against  this  section  shall  be  liable  to  a  penalty 
not  exceeding  five  pounds,  and  to  a  further  penalty  not  exceeding  forty  shil- 
lings for  every  day  during  which  such  offence  continues:  Provided  always,  that 
the  sanitary  authority,  in  case  they  have  sanctioned  the  use  of  such  instrument 
as  aforesaid,  may  at  any  time  revoke  such  sanction  on  giving  one  month's  notice 
to  the  person  using  the  same:  Provided  also,  that  it  shall  be  lawful  for  the 
Local  Government  Board,  on  representation  made  to  them  by  any  person  that 
he  is  prejudicially  affected  by  such  sanction,  to  revoke  the  same,  and  such  re- 
vocation shall  have  the  same  force  and  effect  as  if  it  had  been  made  by  the  san- 
itary authority. 

3.  "Sanitary  authority"  means  the  authority  at  the  time  being  empowered 
to  execute  the  Nuisance  Removal  Acts,  as  defined  and  extended  by  the  Sani- 
tary Act,  ]  Hfifj. 

4.  All  offences  and  penalties  under  this  act  jnay  be  prosecuted  and  recovered 
in  England  in  manner  directed  by  the  act  of  the  session  of  the  eleventh  and 
twelfth  years  of  the  reign  of  her  present  Majesty,  chapter  forty- three,  and  any 
acts  amending  the  same  (a),  and  in  Ireland,  in  the  police  district  of  Dublin 
metropolis,  in  manner  directed  by  the  acts  regulating  the  powers  and  duties  of 
justices  of  the  peace  for  such  district,  or  of  the  police  of  that  district,  and  else- 
where in  manner  directed  by  the  Petty  Ses.sions  (Ireland)  Act,  1851,  and  any 
act  amending  the  same. 

(a)  See  the  Summary  Jurisdiction  Act,  1879,  42  &  43  Viet.  c.  49. 
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35  &  36  Vict.  o.  76. 

An  Act  to  consolidate  and  amend  the  Acts  relating  to  the  Regula- 
tion of  Coal  Mines  and  certain  other  Mines. 

[10th  August,  1872.] 

Whereas'  it  is  expedient  to  consolidate  and  amend  the  law  relating  to  the  re- 
gulation and  inspection  of  coal  mines  and  certain  other  mines: 
Be  it  enacted  by,  &c.,  &c.  as  follows: 

Preliminary. 

1.  This  act  may  he  cited  as  "The  Coal  Mines  Regulation  Act,  1873." 

2.  This  act,  except  as  hereinafter  provided,  shall  not  come  into  operation  in 
England  and  Scotland  until  the  first  day  of  January,  one  thousand  eight  hun- 
dred and  seventy-three,  and  in  Ireland  until  the  first  day  of  January,  one  thou- 
sand eight  hundred  and  seventy-four,  which  dates  are  in  this  act  respectively 
referred  to  as  the  commencement  of  this  act. 

[*642]    *3.  This  act  shall  apply  to  mines  of  coal,  mines  of  stratified  iron- 
stone, mines  of  shale,  and  mines  of  fire-clay. 

PAET  I. 
Employment  of  Women,  Young  Persons,  and  Children. 

4.  No  boy  under  the  age  of  ten  years,  and  no  woman  or  girl  of  any  age,  shall 
be  employed  in  or  allowed  to  be  for  the  purpose  of  employment  in  any  mine  to 
which  this  act  applies  below  ground. 

5.  A  boy  of  the  age  of  ten  and  under  the  age  of  twelve  years  shall  not  be  em- 
ployed in  or  allowed  to  be  for  the  purpose  of  employment  in  any  mine  to  which 
this  act  applies  below  ground,  except  in  a  mine  in  which  a  Secretary  of  State, 
by  reason  of  the  thinness  of  the  seams  of  such  mine,  considers  such  employ- 
ment necessary,  and  by  order,  published  as  he  may  think  fit,  for  the  time 
being  allows  the  same,  nor  in  such  case 

(a.)  for  more  than  six  days  in  any  one  week;  or 

(S.)  if  he  is  employed  for  more  than  three  days  in  any  one  week  for  more 

than  six  hours  in  any  one  day;  or 
(c.)  in  any  other  case  for  more  than  ten  hours  in  any  one  day;  or 
(d.)  otherwise  than  ia  accordance  with  the  regulations  hereinafter  contained. 

6.  A  boy  of  the  age  of  tweve  and  under  the  age  of  thirteen  years,  and  a  male 
young  person  under  the  age  of  sixteen  years,  shall  not  be  employed  in  or  al- 
lowed to  be  for  the  purpose  of  employment  in  any  mine  to  which  this  act  ap- 
plies below  ground  for  more  than  fifty-four  hours  in  any  one  week,  or  more 
than  ten  hours  in  any  one  day,  or  otherwise  than  in  accordance  with  the  regu- 
lations hereinafter  contained. 

7.  For  the  purpose  of  the  provisions  of  this  act  with  respect  to  the  employ- 
ment of  boys  and  male  young  persons  in  a  mine  below  ground,  the  following 
regulations  shall  have  effect;  that  is  to  say, 

(1.)  There  shall  be  allowed  an  interval  of  not  less  than  eight  hours  between 
the  period  of  employment  on  Friday  and  the  period  of  employment  on 
the  following  Saturday,  and  in  other  cases  of  not  less  than  twelve 
hours  between  each  period  of  employment: 

(2.)  The  period  of  each  employment  shall  be  deemed  to  begin  at  the  time  of 
leaving  the  surface,  and  to  end  at  time  of  returning  to  the  surface: 

(3.)  A  week  shall  be  deemed  to  begin  at  midnight  on  Saturday  night,  and 
to  end  at  midnight  on  the  succeeding  Saturday  night. 

8.  The  follovring  regulations  shall  have  effect  with  respect  to  boys  of  the  age 
often  and  under  the  age  of  twelve  years  employed  in  any  mine  to  which  this 
act  applies  below  ground: 
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(1.)  Every  boy  shall  attend  school  for  at  least  twenty  hours  in  every  two 

weeks  during  which  he  is  so  employed : 
(2.)  In  computing  for  the  purpose  of  tliis  act  the  time  during  which  a  boy 

has  attended  school,  there  shall  not  be  included  any  time  during 

which  such  boy  has  attended  either, 

(a.)  in  excess  of  three  Tiours  at  any  one  time,  or  in  excess  of  five 

hours  on  any  one  day,  or  in  excess  of  twelve  hours  in  any  one  week;  or 


(b.)  on  Sundays;  or 


before  eight  o'clock  in  the  morning  or  after  six  o'clock  in  the 
evening: 
Provided  that  the  non-attendance  of  any  boy  at  school  shall  be  excused — 
(1.)  For  any  time  during  which  he  is  certified  by  the  principal  teacher  of  the 
school  to  have  been  prevented  from  attendance  by  sickness  or  other 
unavoidable  cause: 
*(2.)  For  anytime  during  which  the  school  is  closed  for  the  customary  [*643] 
holidays,  or  for  some  other  temporary  cause  ;  and 
(3.)  For  any  time  during  which  there  is  no  school  which  the  boy  can  attend 
within  two  miles  (measured  according  to  the  nearest  road)  from  the 
residence  of  such  boy  or  the  mine  in  which  he  works. 
The  immediate  employer  of  a  boy  in  every  mine  to  which  this  act  applies, 
who  has  employed  such  boy  for  any  time  amounting  in  the  whole  to  not  less 
than  fourteen  days,  shall  on  Monday  in  every  week  during  the  employment  of 
such  boy  obtain  from  the  principal  teacher  of  some  school  a  certificate  that  the 
boy  so  employed  has  in  manner  required  by  this  act  attended  school  during  the 
preceding  week,  if  attendance  at  school  was  so  required  during  that  week. 

The  certificate  may  be  in  such  form  as  a  Secretary  of  State  may  from  time  to 
time  prescribe. 

The  immediate  employer,  where  he  is  not  the  owner,  agent,  or  manager  of 
the  mine,  shall  deliver  such  certificate  to  the  owner,  agent,  or  manager  of  the 
mine,  and  the  owner,  agent,  or  manager  shall  obtain  the  delivery  of  such  cer- 
tificate, and  shall  keep  any  certificate  obtained  or  delivered  in  pursuance  of  this 
section  for  six  months  in  the  ofi&ce  at  the  mine,  and  shall  produce  the  same  to 
any  inspector  under  this  act  at  all  reasonable  times  when  required  by  him 
during  that  period,  and  allow  him  to  inspect  and  copy  the  same. 

Every  person  who  forges  or  counterfeits  any  certificate  required  by  this  sec- 
tion, or  gives  or  signs  any  such  certificate  falsely,  or  wilfully  makes  use  of  any 
tbrged,  counterfeit,  or  false  certificate,  shall  be  liable  on  conviction  to  imprison- 
ment for  a  period  not  exceeding  three  months,  with  or  without  hard  labour. 

9.  The  principal  teacher  of  a  school  which  is  attended  by  any  boy  employed 
in  a  mine  to  which  this  act  applies,  may  apply  in  writing  to  the  person  who 
pays  the  wages  of  such  boy  to  pay  such  sum  as  hereinafter  mentioned  on  ac- 
count of  any  boy  in  respect  of  whom  he  may  have  duly  granted  a  certificate  in 
pursuance  of  this  act;  and  after  the  date  of  such  application,  such  person,  so 
long  as  he  employs  the  boy,  shall  pay  to  the  principal  teacher  of  the  said  school 
for  every  week  that  the  boy  attends  that  school,  the  weekly  sum  specified  in 
the  application,  not  exceeding  twopence  per  week,  and  not  exceeding  one  twelfth 
part  of  the  wages  of  the  boy  and  may  deduct  the  sum  so  paid  by  him  from  the 
wages  payable  for  the  services  of  such  boy. 

Any  person  who  after  such  application  refuses  to  pay  on  demand  any  sum 
that  may  become  due  as  aforesaid  shall  be  liable  to  a  penalty  not  exceeding  ten 
ohillings. 

10.  If  an  inspector  under  this  act  is  satisfied  by  inspection  of  a  school  or 
otherwise  that  the  principal  teacher  of  a  school  who  grants  certificates  of  school 
attendance  required  under  this  act  ought  to  be  disqualified  for  granting  such 
certificates  for  any  of  the  following  reasons ,  namely, 

(1.)  Because  he  is  unfit  to  instruct  children  by  reason  either  of  his  ignorance 
or  neglect,  or  of  his  not  having  the  neccessary  books  and  materials : 

(2.)  Because  of  his  immoral  conduct :  or, 

(3.)  Because  of  his  continued  neglect  to  fill  up  proper  certificates  of  school 
attendance : 
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in  any  such  ease  he  may  serve  on  the  teacher  a  written  notice  stating  the  reason 
for  such  disqualification.  At  the  expiration  of  two  weeks  from  the  date  of  such 
notice  the  teacher  shall,  subject  to  the  appeal  hereinafter  mentioned,  be  dis- 
qualified for  granting  certificates. 

The  inspector  shall,  so  far  as  he  can,  serve  on  every  employer  of  a  child  who 
obtains  certificates  from  such  teacher  a  notice  to  the  like  effect  as  the  notice 
served  on  the  teacher,  and  also  specifying  a  school  which  the  child  employed 
[*644]  by  such  employer  can  attend  within  two  miles  (measured  *according  to 
the  nearest  road)  from  the  place  of  employment  or  the  residence  of  the  child. 

Any  teacher  who  is  disqualified  as  aforesaid,  and  any  employer  who  obtains 
certificates  from  him,  may  within  three  weeks  after  the  service  of  the  notice  on 
the  teacher,  appeal  therefrom  to  the  Education  Department,  who  may  confirm 
or  reverse  such  disqualification. 

After  a  teacher  is  disqualified  for  granting  certificates,  no  certificate  given  by 
him  shall  be  deemed  to  be  a  certificate  in  compliance  with  this  act,  unless  in 
the  case  of  there  being  no  other  school  which  the  child  employed  in  a  mine  can 
attend  within  two  miles  (measured  according  to  the  nearest  road)  from  the 
mine  or  the  residence  of  such  child,  or  unless  with  the  written  consent  of  an 
inspector  under  this  act. 

The  inspectors  under  this  act  shall  in  their  reports  to  a  Secretary  ot  State  re- 
port the  name  of  every  teacher  disqualified  under  thisjsection  during  the  pre- 
ceding twelve  months,  the  name  of  the  school  at  which  he  taught,  and  such 
last-mentioned  report  shall  be  communicated  to  the  committee  of  council  on 
education. 

11.  The  following  regulation  shall  apply  to  every  boy  of  ten  and  under 
twelve  years  of  age,  employed  below  ground  in  any  mine  to  which  this  act  ap- 
plies : 

The  parent,  guardian,  or  person  having  the  custody  of  or  control  over  any 
such  l)oy  shall  cause  him  to  attend  school  in  accordance  with  the  regula- 
tions of  this  act : 

Every  such  parent,  guardian,  or  person  who  wilfully  fails  to  act  in  conformity 
with  this  section,  shall  be  liable  to  a  penalty  of  not  more  than  twenty 
shillings  for  each  offence. 

12.  With  respect  to  women,  young  persons,  and  children  employed  above 
ground,  in  connexion  with  any  mine  to  which  this  act  applies,  the  following 
provisions  shall  have  effect : 

(1. )  No  child  under  the  age  of  ten  years  shall  be  so  employed : 

(2.)  The  regulations  of  this  act  with  respect  to  boys  often  and  under  twelve 
years  of  age  shall  apply  to  every  child  so  employed  : 

(3.)  The  regulations  of  this  act  with  respect  to  male  young  persons  under  six- 
teen years  of  age  shall  apply  to  every  woman  and  young  person  so  em- 
ployed : 

(4.)  No  woman,  young  person,  or  child  shall  be  so  employed  between  the 
hours  of  nine  at  night  and  five  on  the  following  morning,  or  on  Sunday, 
or  after  two  o'clock  on  Saturday  afternoon  : 

(5.)  Intervals  for  meals  shall  be  allowed  to  every  woman,  young  person,  and 
child  so  employed,  amounting  in  the  whole  to  not  less  than  half  an  hour 
during  each  period  of  employment  which  exceeds  five  hours,  and  to  not 
less  than  one  hour  and  a  half  during  each  period  of  employment  which 
exceeds  eight  hours. 

The  provisions  of  this  clause  as  to  the  employment  of  women,  young  persons, 
and  children  after  two  o'clock  on  Saturday  afternoon,  shall  not  apply  in  the 
case  of  any  mine  in  ItelaQd,  so  long  as  it  is  exempted  in  writing  by  a  Secretary 
of  State. 

13.  The  owner,  agent,  or  manager  of  every  mine  to  which  this  act  applies 
shall  keep  in  the  office  at  the  mine  a  register,  and  shall  cause  to  be  entered  in 
such  register  the  name,  age,  residence,  and  date  of  first  employment,  of  all  boys 
under  the  age  of  twelve  years,  and  of  the  age  of  twelve  and  under  the  age  of 
thirteen  years,  and  of  all  male  young  persons  under  the,  age  ot  sixteen  years 
who  are  employed  in  the  mine  below  ground,  and  of  all  women,  young  persons, 
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and  children  employed  above  ground  in  connexion  with  the  mine,  and  a  memo- 
randum of  the  certificates  of  the  school  attendance  of  such  boys  obtained  in  pur- 
suance of  this  act,  and  shall  produce  such  register  to  any  inspector  under  this 
act  at  the  mine  at  all  reasonable  times  when  required  by  him,  and  allow  him 
to  inspect  and  copy  the  same. 

The  immediate  employer  of  every  boy  or  male  young  person  of  the  ages 
*aforesaid,  other  than  the  owner,  agent,  or  manager  of  the  mine,  before  [*645] 
he  causes  such  boy  or  male  young  person  to  be  in  any  mine  to  which  this  act 
applies  below  ground,  shall  report  to  the  manager  of  such  mine,  or  some  per- 
son appointed  by  such  manager,  that  he  is  about  to  employ  him  in  such  mine. 

14.  Where  there  is  a  shaft  or  an  inclined  plane  or  level  in  any  mine  to  which 
this  act  applies,  whether  for  the  purpose  of  an  entrance  to  such  mine,  or  of  a 
communication  from  one  part  to  another  part  of  such  mine,  and  persona  are 
taken  up  or  down  or  along  such  shaft,  plane,  or  level  by  means  of  any  engine, 
windlass,  orgin,  driven  or  worked  by  steam  or  any  mechanical  power,  or  by  an 
animal,  or  by  manual  labour,  n,  person  shall  not  be  allowed  to  have  charge  ol 
such  engine,  windlass,  or  gin,  or  of  any  part  of  the  machinery,  ropes,  chains,  or 
tackle  connected  therewith,  unless  he  is  a  male  of  at  least  eighteen  years  of  age. 

Where  the  engine,  windlass,  or  gin  is  worked  by  an  animal,  the  person  under 
whose  direction  the  driver  of  the  animal  acts  shall,  for  the  purposes  of  this  sec- 
tion, be  deemed  to  be  the  person  in  charge  of  the  engine,  windlass,  or  gin,  but 
such  driver  shall  not  be  under  twelve  years  of  age. 

15.  If  any  person  contravenes  or  fails  to  comply  with,  or  permits  any  person 
to  contravene  or  fail  to  comply  with,  any  provision  of  this  act  with  respect  to 
the  employment  of  women,  girls,  young  persons,  boys,  or  children,  or  to  the 
attendance  of  boys  at  school,  or  to  the  register  of  boys  and  male  young  persons, 
or  of  women,  young  persons,  and  children,  or  to  the  reporting  the  intended  em- 
ployment of  boys  or  male  young  persons,  or  to  the  employment  of  persons  about 
any  engine,  windlass,  or  gin,  he  shall  be  guilty  of  an  offence  against  this  act ; 
and  in  case  of  any  such  contravention  or  non-compliance  by  any  person  whom- 
soever, the  owner,  agent,  and  manager  shall  each  be  guilty  of  an  offence  against 
this  act,  unless  he  prove  that  he  had  taken  all  reasonable  means  by  publishing 
and  to  the  best  of  his  power  enforcing  the  provisions  of  this  act  to  prevent  such 
contravention  or  non-compliance  (a). 

If  it  appear  that  a  child,  boy,  or  young  person,  or  a  person  employed  about 
an  engine,  windlass,  or  gin,  was  employed  on  the  representation  of  his  parent 
or  guardian  that  he  was  of  that  age  at  which  his  employment  would  not  be  in 
contravention  of  this  act,  and  under  the  belief  in  good  faith  that  he  was  of  that 
age,  the  owner,  agent,  or  manager  of  the  mine  and  employer  shall  be  exempted 
from  any  penalty,  and  the  parent  or  guardian  shall,  for  such  misrepresentation, 
be  deemed)  guilty  of  an  effence  against  this  act. 

Wages. 

16.  No  wages  shall  be  paid  to  any  persftn  employed  in  or  about  any  mine  to 
which  this  act  applies  at  or  within  any  public  house,  beer  shop,  or  place  for  the 
sale  of  any  spirits,  beer,  wine,  cyder,  or  other  spirituous  or  fermented  liquor, 
or  other  house  of  entertainment,  or  any  ofiSce,  garden,  or  place  belonging  or 
contiguous  thereto,  or  occupied  therewith  (J). 

Every  person  who  contravenes  or  fails  to  comply  with  or  permits  any  person 
to  contravene  or  fail  to  comply  with  this  section,  shall  be  guilty  of  an  offence 
against  this  act ;  and  in  the  event  of  any  such  contravention  or  non-compliance 
by  any  person  whomsoever,  the  owner,  agent,  and  manager  shall  each  be  guilty 
of  an  offence  against  this  act,  unless  he  prove  that  he  had.  taken  all  reasonable 


(a)  See  HaJl  v.  Hopwood,  49  L.  J.,  M.  C.  17. 

(b)  And  see  35  &  36  "Vict.  c.  77,  s.  9,  post,  and  46  &  47  Vict.  c.  31,  post.  The 
repealed  act,  5  &  6  Vict.  c.  99,  s.  11,  made  wages  so  paid  recoverable  as  if  not 
paid.     See  Weaver  v.  Floyd,  21  L.  J.,  Q.  B.  151. 
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means  by  publishing  and  to  the  best  of  his  power  enforcing  the  provisions  of 
this  section  to  prevent,sueh  contravention  or  non-compliance  (6). 
[*646]  *17.  Where  the  amount  of  wages  paid  to  any  of  the  persons  employed  in 
a  mine  to  which  this  act  applies  depends  on  the  amount  of  mineral  gotten  by 
them,  such  persons  shall,  after  the  first  day  of  August,  one  thousand  eight 
hundred  and  seventy-three,  unless  the  mine  is  exempted  by  a  Secretary  of  State, 
be  paid  according  to  the  weight  of  the  mineral  gotten  by  them,  and  such 
mineral  shall  be  truly  weighed  accordingly. 

Provided  always,  that  nothing  herein  contained  shall  preclude  the  owner, 
agent,  or  manager  of  the  mine  from  agreeing  with  the  persons  employed  iu 
such  mine  that  deductions  shall  be  made  in  respect  of  stones  or  materials  other 
than  mineral  contracted  to  be  gotten,  which  shall  be  sent  out  of  the  mine  vrith 
the  mineral  contracted  to  be  gotten,  or  in  respect  of  any  tubs,  baskets,  or 
hutches  being  improperly  filled  in  those  cases  where  they  are  filled  by  the  get- 
ter of  the  mineral  or  his  drawer,  or  by  the  person  immediately  employed  by 
him,  such  deductions  being  determined  by  the  banksman  or  weigher  and  check 
weigher  (if  there  be  one) ,  or  in  case  of  difference  by  a  third  party  to  be  mutually 
agreed  on  by  the  owner,  agent,  or  manager  of  the  mine  on  the  one  hand,  and 
the  persons  employed  in  the  mine  on  the  other. 

Where  it  is  proved  to  the  satisfaction  of  a  Secretary  of  State  that  by  reason 
of  any  exigencies  existing  in  the  case  of  any  mine  or  class  of  mines  to  which  the 
foregoing  provision  in  this  section  applies,  it  is  requisite  or  expedient  that  the 
persons  employed  in  such  mine  or  class  of  mines  should  not  be  paid  by  the 
weight  of  the  mineral  gotten  by  them,  or  that  the  beginning  of  such  payment 
by  weight  should  be  postponed,  such  Secretary  of  State  may,  if  he  think  fit,  by 
order  exempt  such  mine  or  class  of  mines  from  the  provisions  of  this  section, 
either  without  condition  or  during  the  time  and  upon  the  conditions  specified 
in  the  order,  or  postpone  in  such  mine  or  class  of  mines  the  beginning  of  such 
payment  by  weight,  and  may  from  time  to  time  revoke  or  alter  any  such  order. 

If  any  person  contravenes  or  fails  to  comply  with,  or  permits  any  person  to 
contravene  or  fail  to  comply  with,  this  section,  he  shall  be  guilty  of  an  offence 
against  this  act ;  and  in  the  event  of  any  contravention  of  or  non-compliance 
■with  this  section  by  any  person  whomsoever,  the  owner,  agent,  and  manager 
shall  each  be  guilty  of  an  offence  against  this  act,  unless  he  prove  that  he  had 
taken  all  reasonable  means  iby  publishing  and  to  the  best  of  his  power  enforcing 
the  provisions  of  this  section  to  prevent  such  contravention  and  non-compli- 
ance. 

18.  The  persons  who  are  employed  in  a  mine  to  which  this  act  applies,  and 
are  paid  according  to  the  weight  of  the  mineral  gotten  by  them,  ma;y,  at  their 
own  cost,  station  a  person  (in  this  act  referred  to  as  "  a  check  weigher  ")  at  the 
place  appointed  for  the  weighing  of  such  mineral,  in  order  to  take  an  account 
of  the  weight  thereof  on  behalf  of  the  persons  by .  whom  he  is  so  stationed.  The 
check  weigher  shall  be  one  of  the  persons  employed  either  in  the  mine  at  which 
he  is  so  stationed  or  in  another  mine  belonging  to  the  owner  of  that  mine.  He 
shall  have  every  facility  afforded  to  him  to  take  a  correct  account  of  the  weigh- 
ing for  the  persons  by  whom  he  is  so  stationed ;  and  if  in  any  mine  proper 
facilities  are  not  afforded  to  the  check  weigher  as  required  by  this  section,  the 
owner,  agent,  and  manager  of  such  mine  shall  each  be  guilty  of  an  offence 
against  this  act,  unless  he  prove  that  he  had  taken  all  reasonable  means  by  en- 
forcing to  the  best  of  his  power  the  provisions  of  this  section  to  prevent  such 
contravention  or  non-compliance. 

The  check  weigher  shall  not  be  authorised  in  any  way  to  impede  or  interrupt 
the  working  of  the  mine,  or  to  interfere  with  the  weighing,  but  shall  be 
authorised  only  to  take  such  account  as  aforesaid  and  the  absence  of  the  check 
weigher  shall  not  be  a  reason  for  interrupting  or  delaying  such  weighing. 

If  the  owner,  agent,  or  manager  of  the  mine  desires  the  removal  of  a  check 
[*647]  weigher  on  the  ground  that  such  check  weigher  has  impeded  or  *inter- 
rnpted  the  working  of  the  mine,  or  interfered  with  the  weighing,  or  has  other- 

(6)  See  Hall  v.  Hopwood,  49  L.  J.,  M.  C.  17. 
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wise  misconducted  himself,  he  may  complain  to  any  court  of  summary  juris- 
diction, who,  if  of  opinion  that  the  owner,  agent,  or  manager  shows  sufficient 
prima  facie  ground  for  the  removal  of  such  check  weigher,  shall  call  upon  the 
check  weigher  to  show  cause  against  his  removal.  On  the  hearing  of  the  case 
the  court  shall  hear  the  parties,  and,  if  they  think  that  at  the  hearing  suf- 
ficient ground  is  shown  by  the  owner,  agent,  or  manager  to  justify  the  re- 
moval of  the  check  weigher,  shall  make  a  summary  order  for  his  removal 
and  the  check  weigher  shall  thereupon  be  removed,  but  without  prejudice  to 
the  stationing  of  another  check  weigher  in  his  place. 

The  court  may  in  every  case  make  such  order  as  to  the  costs  of  the  proceed- 
ings as  they  think  just. 

If  in  pursuance  of  any  order  of  exemption  made  by  a  Secretary  of  State  the 
persons  employed  in  a  mine  to  which  this  act  applies  are  paid  by  the  measure  or 
gauge  of  the  material  gotten  by  them,  the  provisions  of  this  section  shall  apply 
in  like  manner  as  if  the  term  "weighing"  included  measuring  and  gauging 
and  the  terms  relating  to  weighing  shall  be  construed  accordingly.  ' 

19.  The  Weights  and  Measures  Act,  or  any  act  for  the  time  being  in  force 
relating  to  weights  and  measures  (c),  shall  apply  to  the  weights  used  in  any 
mine  to  which  this  act  applies  for  determining  the  wages  payable  to  any  person 
employed  in  such  mine  according  to  the  weight  of  the  mineral  gotten  by  such 
person,  in  like  manner  as  it  applies  to  weights  used  for  the  sale  of  any  article, 
and  the  inspector  of  weights  and  measures  for  the  district  appointed  under  the 
said  act  shall  accordingly  from  time  to  time,  'but  without  unnecessarily  imped- 
ing or  interrupting  the  working  of  the  mine,  inspect  and  examihe,  in  manner 
directed  by  the  said  act,  the  weighing  machines  and  weights  used  for  mines  to 
which  this  act  applies,  or  the  measures  or  gauges  used  for  such  mines :  Provided 
that  nothing  in  this  section  shall  prevent  the  use  of  the  measures  and  gauges 
ordinarily  used  in  such  mine. 

The  term  "Weights  and  Measures  Act"  in  this  section  means^ — 
(a)  As  to  Great  Britain,  the  act  of  the  session  of  the  fifth  and  sixth  years  of 
the  reign  of  King  William  the  Fourth,  chapter  sixty-three,  "to  repeal 
an  act  of  the  fourth  and  fifth  year  of  his  present  Majesty  relating  to 
weights  and  measures,  and  to  make  other  provisions  instead  thereof ;' ' 
and, 
(6)  As  to  Ireland,  the  Weights  and  and  Measures  (Ireland)  Amendment  Act, 
1862,  as  amended  by  the  act  of  the  session  of  the  thirtieth  and  thirty- 
first  years  of  the  reign  of  her  present  Majesty,  chapter  ninety-four,  "to 
provide  for  the  Inspection  of  weights  and  measures,  and  to  regulate  the 
law  relating  thereto  in  certain  parts  of  the  police  district  of  Dublin 
Metropolis." 

Single  Shafts. 

20.  After  the  commencement  of  this  act  the  owner,  agent,  or  manager  of  a 
mine  to  which  this  act  applies  shall  not  employ  any  person  in  such  mine,  or 
permit  any  person  to  be  in  such  mine  for  the  purpose  of  employment  therein, 
unless  there  are  in  communication  vrith  every  seam  of  such  mine  for  the  time 
being  at  work  at  least  two  shafts  or  outlets,  separated  by  natural  strata  of  not 
less  than  ten  feet  in  breadth,  by  which  shafts  or  outlets  distinct  means  of  ingress 
and  egress  are  available  to  the  persons  employed  in  such  seam,  whether  such 
two  shafts  or  outlets  belong  to  the  same  mine,  or  one  or  more  of  them  belong  to 
another  mine,  and  unless  there  is  a  communication  of  not  less  than  four  feet 
wide  and  three  high  between  such  two  shafts  or  outlets,  and  unless  there  is  at 
each  of  *snch  two  shafts  or  outlets  or  upon  the  works  belonging  to  the  [*648] 
mine  and  either  in  actual  use  or  available  for  use  within  a  reasonable  time 
proper  apparatus  for  raising  and  lowering  persons  at  each  such  shaft  or  outlet. 


(e)  41  &  42  Vict.  c.  49.    35  &  36  Vict.  c.  76,  s.  18.    "See  HopUnson  v.  daunt, 
Weekly  Notes,  1885,  p.  64." 
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Provided  that  such  separation  shall  not  be  deemed  incomplete  by  reason* only 
that  openings  through  the  strata  between  the  two  shafts  or  outlets  have  been 
made  for  temporary  purposes  of  ventilation,  drainage,  or  otherwise ;  or  in  the  case 
of  mines  where  inflammable  gas  has  not  been  found  within  the  preceding  twelve 
mouths  for  the  same  purposes  although  not  temporary. 

Every  owner,  agent,  and  manager  of  a  mine  who  acts  in  contravention  of  or 
fails  to  comply  with  this  section  shall  be  guilty  of  an  offence  against  this  act. 

Any  of  her  Majesty's  superior  courts  of  law  or  equity,-  whether  any  other 
proceedings  have  or  have  not  been  taken,  may,  upon  the  application  of  the 
Attorney-General,  prohibit  by  injunction  the  working  of  any  mine  in  which 
any  person  is  employed,  or  is  permitted  to  be  for  the  purpose  of  employment, 
in  contravention  of  this  section,  and  may  award  such  costs  in  the  matter  of  the 
injunction  as  the  court  thinks  just;  but  this  provision  shall  be  without  prejudice 
to  any  other  remedy  permitted  by  law  for  enforcing  the  provisions  of  this  act. 

Written  notice  of  the  intention  to  apply  for  such  injunction  in  respect  of  any 
mine  shall  be  given  to  the  owner,  agent,  or  manager  of  such  mine  not  less  than 
ten  days  before  the  application  is  made. 

21.  No  person  shall  be  precluded  by  any  agreement  from  doing  such  acts  as 
may  be  necessary  for  providing  a  second  shaft  or  outlet  to  a  mine,  where  the 
same  is  required  by  this  act,  or  be  liable  under  any  contract  to  any  penalty  or 
forfeiture  for  doing  such  acts  as  may  be  necessary  in  order  to  comply  with  the 
provisions  of  this  act  with  respect  to  shafts  or  outlets. 

22.  The  provisions  of  this  act  with  respect  to  shafts  or  outlets  shall  not  ap- 
ply in  the  following  cases;  that  is  to  say, 

(1.)  In  the  case  either'of  opening  a  new  mine  for  the  purpose  of  searching  for 
or  proving  minerals,  or  of  any  working  for  the  purpose  of  making  a 
communication  between  two  or  more  shafts,  so  long  as  not  more  than 
twenty  persons  are  employed  below  ground  at  any  one  time  in  the 
whole  of  the  different  seams  in  connexion  with  each  shaft  or  outlet 
in  such  new  mine  or  such  working : 
(2.)  In  the  case  of  any  proved  mine  so  long  as  it  is  exempted  in  writing  by  a 
Secretary  of  State  on  the  ground  either — 

[a.)  that  the  quantity  of  mineral  proved  is  not  sufficient  to  repay 
the  outlay  which  would  be  occasioned  by  the  sinking  or  mak- 
ing of  a  .second  shaft  or  outlet,  or 
(J.)  if  the  mine  is  not  a  coal  mine,  or  mine  with  inflammable  gas, 
that  sufficient  provision  has  been  made  against  danger  from 
other  causes  than  explosions  of  gas  by  using  stone,  brick,  or 
iron  in  the  place  of  wood  for  the' lining  of  the  shaft  and  the 
construction  of  the  mid  wall ;  or 
(c.)  that  the  workings  in  any  seam  of  a  mine  have  reached  the 
boundary  of  the  property  or  other  extremity  of  the  mineral 
field  of  vrhich  such  seam  is  a  part,  and  that  it  is  expedient  to 
work  away  the  pillars  already  formed  in  course  of  the  ordi- 
nary working,  notwithstanding  that  one  of  the  shafts  or  out- 
lets may  be  cut  off  by  so  working  away  the  pillars  of  such 
seam ; 
and  so  long  as  there  are  not  employed  below  ground  at  any  one  time 
in  the  whole  of  the  different  seams  in  connetsion  with  the  shaft  or  oat- 
let  in  any  such  mine,  more  than  twenty  persons,  or  (if  the  mine  is  not 
a  coal  mine,  or  mine  with  inflammable  gas)  then  such  larger  number 
of  persons  as  may  for  the  time  being  be  allowed  by  a  Secretary  of 
State: 
[*649]    *(3.)  In  the  case  of  any  mine  one  of  the  shafts  or  outlets  of  which  has 
become,  by  reason  of  some  accident,  unavailable  for  the  use  of  the 
persons  employed  in  the  mine,  so  long  as  such  mine  is  exempted  in 
writing  by  a  Secretary  of  State,  and  as  the  conditions  on  which  such 
exemption  is  granted  are  duly  observed. 

23.  The  provisions  of  this  act  with  respect  to  shafts  or  outlets  shall  not,  until 
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the  1st  day  of  January,  1875,  apply  to  any  mine  wMch  is  not  at  the  passing  of 
this  act  required  to  have  two  shafts  or  outlets. 

24.  If  a  uTitten  representation  is  made  to  a  Secretary  of  State  by  the  owner 
or  agent  of  a  mine  not  required  at  the  passing  of  this  act  to  have  two  shafts  or 
outlets,  either — 

(1.)  Within  six  months  after  the  commencement  of  this  act,  alleging  that  by 
reason  of  the  mine  being  nearly  exhausted  he  ought  to  he  exempted 
from  the  obligation  of  providing  an  additional  shaft  or  outlet  in  pur- 
suance of  this  act;  or, 
(2.)  "Within  six  months  immediately  preceding  the  1st  day  of  January,  1875, 
alleging  that  an  extension  of  time  for  providing  an  additional  shaft  or 
outlet  ought  to  he  granted  to  him: 
the  question  as  to  whether  such  exemption  or  extension  of  time  ought  to  be 
granted  shall  be  referred  to  arbitration,  and  the  date  of  the  receipt  of  such 
representation  by  a  Secretary  of  State  shall  be  deemed  to  he  the  date  of  the 
reference,  and  the  award  made  upon  such  arbitration  may  exempt  the  owner  of 
such  mine  from  the  obligation  of  providing  an  additional  shaft  or  outlet,  and 
may  grant  to  the  owner  of  such  other  mine  as  aforesaid  such  extension  of  time 
as  may  be  specified  by  the  award,  but  if  the  result  of  the  arbitration  is  against 
the  owner  or  agent,  or  if  no  award  is  made  by  reason  of  any  default  or  neglect 
on  the  part  of  the  owner  or  agent,  the  owner  or  agent  shall  be  bound  by  the 
provisions  of  this  act  as  if  this  section  had  not  been  enacted. 

Division  of  3fine  into  Parts. 

25.  "Where  two  or  more  parts  of  a  mine  are  worked  separately  the  owner  or 
agent  of  such  mine  may  give  notice  in  wTiting  to  that  effect  to  the  inspector  of 
the  district,  and  thereupon  each  such  part  shall,  for  all  the  purposes  of  this  act, 
be  deemed  to  be  a  separate  mine. 

If  a  Secretary  of  State  is  of  opinion  that  the  division  of  a  mine  in  pursuance 
of  this  section  tends  to  lead  to  the  evasion  of  the  provisions  of  this  act,  or 
otherwise  to  prevent  the  carrying  of  this  act  into  effect,  he  may  objegt  to  such 
division  by  notice  served  on  the  owner  or  agent  of  the  mine  ;  and  such  owner 
or  agent,  ff  he  decline  to  acquiesce  in  such  objection,  may,  within  twenty  days 
after  the  receipt  of  such  notice,  send  a  notice  to  the  inspector  of  the  district 
stating  that  he  declines  so  to  acquiesce,  and  thereupon  the  matter  shall  be  de- 
termined by  arbitration  in  manner  provided  by  this  act ;  and  the  date  of  the 
receipt  of  the  last-mentioned  notice  shall  be  deemed  to  be  the  date  of  the  refer- 
ence. 

Certificated  Managers. 

26.  Every  mine  to  which  this  act  applies  shall  be  under  the  control  and 
daily  supervision  of  a  manager  (d),  and  the  owner  or  agent  of  every  such  mine 
shall  nominate  himself  or  some  other  person  (not  being  a  contractor  forgetting 
the  mineral  in  such  mine,  or  a  person  in  the  employ  of  such  contractor)  to  be 
the  manager  of  such  mine,  and  shall  send  vpritten  notice  to  the  .inspector  of 
the  district  of  the  name  and  address  of  such  manager. 

A  person  shall  not  be  qualified  to  be  a  manager  of  a  mine  to  which  this 
*act  applies  unless  he  is  for  the  time  being  registered  as  the  holder  of  a  [*650] 
certificate  under  this  act. 

If  any  mine  to  which  this  act  applies  is  worked  for  more  than  fourteen  days 
vidthout  there  being  such  a  manager  for  that  mine  as  is  required  by  this  section, 
the  owner  and  agent  of  such  mine  shall  each  he  liable  to  a  penalty  not  exceeding 
fifty  pounds,  and  to  a  further  penalty  not  exceeding  ten  pounds  for  every  day 
during  which  such  mine  is  so  worked.  * 

Provided  that — 

(a.)  The  owner  of  such  mine  shall  not  be  liable  to  any  such  penalty  if  he 
prove  that  he  had  taken  all  reasonable  means  by  the  enforcement  of 

(d)  See  Ilowells  v.  Landore  Steel  Co.,  L.  R.,  10  Q.  B.  62  ;  44  L.  J.,  Q.  B.  25. 
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this  section  to  prevent  the  mine  being  worked  in  contravention  of  this 
section  : 

(5.)  If  for  any  reasonable  cause  there  is  for  the  time  being  no  manager  of  a 
mine  qualified  as  required  by  this  section,  the  owner  or  agent  of  such 
mine  may  appoint  any  competent  person  not  holding  a  certificate  un- 
der this  act  to  be  manager,  for  a  period  not  exceeding  two  months,  or 
such  longer  period  as  may  elapse  before  such  person  has  an  opportunity 
of  obtaining  by  examination  a  certificate  under  this  act,  and  shall 
send  to  the  inspector  of  the  district  a  written  notice  of  the  name  and 
address  of  such  manager,  and  of  the  reason  of  his  appointment ;  and 

(c.)  A  mine  in  which  less  than  thirty  persons  are  ordinarily  employed  below 
ground,  or  of  which  the  average  daily  out-put  does  not  exceed  twenty- 
five  tons,  shall  be  exempt  from  the  provisions  of  this  section,  unless 
the  inspector  of  the  district,  by  notice  in  writing  served  on  the  ovmer 
or  agent  of  such  mine,  requires  the  same  to  be  under  the  control  of  a 
manager. 

27.  For  the  purpose  of  granting  in  any  part  of  the  United  Kingdom,  to  be 
from  time  to  time  defined  by  an  order  in  writing  made  by  a  Secretary  of  State, 
certificates  of  competency  to  managers  of  mines  for  the  purposes  of  this  act, 
examiners  shall  be  appointed  by  a  board  constituted  as  hereinafter  mentioned. 

A  Secretary  of  State  may  from  time  to  time  appoint,  remove  and  reappoint 
fit  persons  to  form  such  board  as  follows  ;  namely,  three  persons  being  owners 
of  mines  to  which  this  act  applies  in  the  said  part  of  the  IJnited  Kingdom,  and 
three  persons  employed  in  or  about  a  mine  to  which  this  act  applies  in  the  said 
part  of  the  United  Kingdom,  not  being  owners,  agents  or  managers  of  a  mine, 
and  three  persons  practising  as  mining  engineers,  agents  or  managers  of  mines, 
or  coal  viewers  in  the  .said  part  of  th«  United  Kingdom,  and  one  inspector  un- 
der this  act  ;  the  persons  so  appointed  shall  during  the  pleasure  of  the  Secre- 
tary of  State  form  the  board  for  the  purposes  of  the  said  examinations  in  the 
said  part  of  the  United  Kingdom. 

28.  The  proceedings  of  the  board  shall  be  in  accordance  with  the  rules  con- 
tained in  schedule  two  to  this  act ;  the  board  shall  from  time  to  time  appoint 
examiners,  not  being  members  of  the  board,  except  with  the  consent  of  the 
Secretary  of  State,  to  conduct  the  examinations  in  the  part  of  the  United  King- 
dom for  which  such  board  acts,  of  applicants  for  certificates  of  competency  un- 
der this  act,  and  may  &om  time  to  time  make,  alter,  and  revoke  rules  as  to 
the  conduct  of  such  examinations  and  the  qualifications  of  the  applicants,  so, 
however,  that  in  every  such  examination  regard  shall  be  had  to  such  knowledge 
as  is  necessary  for  the  practical  working  of  mines  in  the  said  part  of  the  United 
Kingdom ;  every  such  board  shall  make  from  time  to  time  to  a  Secretary  of 
State  a  report  and  return  of  their  proceedings,  and  of  such  other  matters  as  a 
Secretary  of  State  may  from  time  to  time  require. 

29.  A  Secretary  of  State  may  from  time  to  time  make,  alter,  and  revoke 
rules  as  to  the  places  and  times  of  examinations  of  applicants  for  certificates  of 
competency  under  this  act,  the  number  and  remuneration  of  the  examiners, 
[*651]  and  .the  fees  to  be  paid  by  the  applicants,  so  that  the  *fees  do  not  ex- 
ceed those  specified  in  schedule  one  to  this  act.  Every  such  rule  shall  be  duly 
observed  by  every  board  appointed  under  this  act  to  whom  it  applies. 

30.  A  Secretary  of  State  shall  deliver  to  every  applicant  who  is  duly  reported 
by  the  examiners  to  have  passed  'the  examination  satisfactorily,  and  to  have 
given  satisfactory  evidence  of  his  sobriety,  experience,  ability,  and  general  good 
conduct,  such  a  certificate  of  competency  as  the  case  requires.  The  certificate 
shall  be  in  such  form  as  a  Secretary  of  State  from  time  to  time  directs,  and  a 
register  of  the  holders  of  such  certificates  shall  be  kept  by  such  person  and  in 
such  manner  as  a  Secretary  of  State  from  time  to  time  directs. 

31.  Certificates  of  service  for  the  purposes  of  this  act  shall  be  granted  by  a 
Secretary  of  State  to  every  person  who  satisfies  him  either  that  before  the  pass- 
ing of  this  act  he  was  acting,  and  has  since  that  day  acted,  or  that  he  has  at  any 
time  within  five  years  before  the  passing  of  this  act  for  a  period  of  not  less 
than  twelve  months  acted,  in  the  capacity  of  a  manager  of  a  mine  or  such 
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part  of  a  mine  as  can  under  this  act  be  made  a  separate  mine  for  the  purposes 
of  this  act. 

Every  such  certificate  of  service  shall  contain  particulars  of  the  name,  place, 
and  time  of  birth,  and  the  length  and  nature  of  the  previous  service  of  the  person 
to  whom  the  same  is  delivered,  and  a  certificate  of  service  may  be  refused  to  any 
pereon  vrho  fails  to  give  a  full  and  satifactory  account  of  the  particulars  afore- 
said, or  to  pay  such  registration  fee  as  the  Secretary  of  State  may  direct,  not  ex- 
ceeding that  mentioned  in  schedule  one  to  this  act. 

A  certificate  of  service  shall  have  the  same  effect  for  the  purposes  of  this  act 
as  a  certificate  of  competency  granted  under  this  act. 

32.  If  at  any  time  representation  is  made  to  a  Secretary  of  State  by  an  in- 
spector or  otherwise,  that  any  manager  holding  a  certificate  under  this  act  is  by 
reason  of  incompetency  or  gross  negligence  unfit  to  discharge  his  duties,  or  has 
been  convicted  of  an  offence  against  this  act,  the  Secretary  of  State  may,  if  he 
think  fit,  cause  inquiry  to  be  made  into  the  conduct  of  such  manager,  and  with 
respect  to  such  inquiry  the  following  provisions  shall  have  effect : 

(1.)  The  inquiry  shall  be  public,  and  shall  be  held  at  such  place  as  the  Secre- 
tary of  State  may  appoint  by  such  county  court  judge,  metropolitan 
police  magistrate,  stipendiary  magistrate,  or  other  person  or  persons  as 
may  be  directed  by  the  Secretary  of  State,  and  either  alone  or  with 
the  assistance  of  any  assessor  or  assessors  named  by  the  Secretary  of 
State  : 

(2. )  The  Secretary  of  State  shall,  before  the  commencement  of  the  inquiry, 
furnish  to  the  manager  a  statement  of  the  case  upon  which  the  inquiry 
is  instituted : 

(3.)  Some  person  appointed  by  the  Secretary  of  State  shall  undertake  the 
management  of  the  case  : 

(4.)  The  manager  may  attend  the  inquiry  by  himself,  his  counsel,  attorney, 
or  agent,  and  may,  if  he  think  fit,  be  sworn  and  examined  as  an  ordi- 
nary witness  in  the  case  : 

(5.)  The  persons  appointed  to  hold  the  inquiry,  in  this  act  referred  to  as  the 
court,  shall,  upon  the  conclusion  of  the  inquiry,  send  to  the  Secretary  of 
State  a  report  containing  a  full  statement  of  the  case,  and  their  opinion 
thereon,  and  such  report  of,  or  extracts  from  the  evidence,  as  the  court 
think  fit : 

(6.)  The  court  shall  have  power  to  cancel  or  suspend  the  certificate  of  the 
manager,  if  they  find  that  he  is  by  reason  of  incompetency  or  gross 
negligence,  or  of  his  having  been  convicted  of  an  offence  against  this 
act,  unfit  to  discharge  his  duty : 

(7.)  The  court  may,  if  they  think  fit,  require  a  manager  to  deliver  up  his  cer- 
tificate, and  if  any  manager  fail,  without  sufficient  cause  to  the  satis- 
faction of  the  court,  to  comply  with  such  requisition,  *he  shall  [*652] 
be  liable  to  a  penalty  not  exceeding  one  hundred  pounds.  The  court 
shall  hold  a  certificate  so  delivered  until  the  conclusion  of  the  investi- 
gation, and  shall  then  either  restore,  cancel,  or  suspend  the  same,  ac- 
cording to  their  judgment  on  the  case  : 

(8.)  The  court  shall  have  for  the  purpose  of  the  inquiry,  all  the'powers  of  a 
court  of  summary  jurisdiction,  and  all  the  powers  of  an  inspector  under 
this  act : 

(9.)  The  court  may  also,  by  summons  under  their  hands,  require  the  attend- 
ance of  all  such  persons  as  they  think  fit  to  call  before  them  and  ex- 
amine for  the  purpose  of  the  inquiry,  and  every  person  so  summoned 
shall  be  allowed  such  expenses  as  would  be  allowed  to  a  witness  at- 
tending on  subpcena  before  a  court  of  record  ;  and  in  case  of  dispute 
as  to  the  amount  to  be  allowed,  the  same  shall  be  referred  by  the 
court  to  a  master  of  one  of  the  superior  courts,  who,  on  request  under 
the  hands  of  the  members  of  the  court,  shall  ascertain  and  certify  the 
proper  amount  of  such  expenses. 

33.  The  court  may  make  such  order  as  they  think  fit  respecting  th'e  costs  and 
expenses  cf  the  inquiry,  and  such  order  shall,  on  the  application  of  any  party 
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entitled  to  the  benefit  of  the  same,  be  enforced  by  any  court  of  summary  juris- 
diction as  if  such  costs  and  expenses  were  a  penalty  imposed  by  such  court. 

The  Secretary  of  State  may,  if  he  think  fit,  pay  to  the  members  of  the  court 
of  inquiry,  including  any  assessors,  such  remuneration  as  he  may,  with  the  con- 
sent of  the  Treasury,  appoint. 

Any  costs  |and  expenses  ordered  by  the  court  to  be  paid  by  a  Secretary  of 
State,  and  any  remuneration  paid  under  this  section,  shall  be  paid  out  of 
moneys  provided  by  Parliament. 

34.  Where  a  certificate  of  a  manager  is  cancelled  or  suspended  in  pursuance 
'  of  this  act,  a  Secretary  of  State  shall  cause  such  cancellation  or  suspension  to 

be  recorded  in  the  register  of  holders  of  certificates. 

A  Secretary  of  State  may  at  any  time,  if  it  is  shown  to  him  to  be  just  so  to 
do,  renew  or  restore,  on  such  terms  as  he  think  fit,  any  certificate  which  has 
been  cancelled  or  suspended  in  pursuance  of  this  act. 

35.  Whenever  any  person  proves  to  the  satisfaction  of  a  Secretary  of  State  that 
he  has,  without  fault  on  his  part,  lost,  or  been  deprived  of  any  certificate  pre- 
viously granted  to  him  under  this  act,  such  Secretary  of  State  shall,  upon  pay- 
ment of  such  fee,  if  any,  as  he  may  direct,  but  not  exceeding  the  fee  specified 
in  schedule  one  to  this  act,  cause  a  copy  of  the  certificate  to  which  the  appli- 
cant appears  by  the  register  to  be  entitled,  to  be  made  out  and  certified  by 
the  person  who  keeps  the  register,  and  delivered  to  the  applicant,  and  any  copy 
which  purports  to  be  so  made  and  certified  as  aforesaid  shall  have  all  the  effect 
of  the  original  certificate. 

36.  All  expenses  incurred  by  a  Secretary  of  State  with  the  concurrence  of  the 
Commissioners  of  her  Majesty's  Treasury  in  carrying  into  effect  the  provisions 
of  this  act  with  respect  to  certificates  of  competency  or  service,  shall  be  defrayed 
out  of  moneys  provided  by  Parliament. 

All  fees  payable  by  the  applicants  for  examination  for  or  for  a  copy  of  a  cer- 
tificate under  this  act  shall  be  paid  into  the  receipt  of  her  Majesty's  Exchequer 
in  such  manner  as  the  Treasury  may  from  time  to  time  direct,  and  be  carried  to 
the  Consolidated  Fund. 

37.  Every  person  who  commits  any  of  the  following  ofiences ;  that  is  to 
flay, 

(1.)  Forges,  or  counterfeits,  or  knowingly  makes  any  false  statement  in  any 
certificate  of  competency  or  service  under  this  act,  or  any  official  copy 
of  such  certificate  ;  or 
(2.)  Knowingly  utters  or  uses  any  such  certificate  or  copy  which  has  been 

forged  or  counterfeited,  or  contains  any  false  statement ;  or 
(3. )  For  the  purpose  of  obtaining,  for  himself  or  any  other  person,  employment 
[*653]     as  a  certified  manager,  or  the  grant,  renewal,  or  *restoration  of  any  cer- 
tificate under  this  act,  or  a  copy  thereof,  either 

(a.)  makes  or  gives  any  declaration,  representation,  statement,  or  evi- 
dence which  is  false  in  any  particular,  or 
(6.)  knowingly  utters,  produces,  or  makes  use  of  any  such  declara^ 
tion,  representation,  statement,  or  evidence,  or  any  document 
containing  the  same,  shall  be  guilty  of  a  misdemeanour,  and  be  liable  on  con- 
viction to  imprisonment  for  a  term  not  exceeding  two  years,  with  or  without 
hard  labour. 

Relums,  Notices,  and  Abandonment. 

36.  On  or  before  the  first  day  of  February  in  every  year  the  ovraer,  agent,  or 
manager  of  every  mine  to  which  this  act  applies  shall  send  to  the  inspector  of 
the  district  on  behalf  of  a  Secretary  of  State  a  correct  return,  specifying,  with 
respect  to  the  year  ending  on  the  preceding  thirty-first  day  of  December,  the 
quantity  of  coal  or  other  mineral  vn-ought  in  such  mine,  and  the  number  of 
persons  ordinarily  employed  in  or  about  such  mine  below  ground  and  above 
ground,  distinguishing  the  persons  employed  below  ground  and  above  ground, 
and  the  different  classes  and  ages  of  the  persons  so  employed  whose  hours  of 
labour  are  regulated  by  this-act. 
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The  retvum  shall  he  in  such  form  as  may  he  from  time  to  time  prescrihed  hy 
a  Secretary  of  State,  and  the  inspector  of  the  district  on  hehalf  of  a  Secretary 
of  State  shall  from  time  to  time  on  application  furnish  forms  for  the  purpose  of 
such  return. 

The  Secretary  of  State  may  puhlish  the  aggregate  results  ,of  such  returns 
■with  respect  to  any  particular  county  or  inspector's  district,  or  any  large  por- 
tion of  a  county  or  inspector's  district,  hut  the  individual  return  shall  not  he 
published  without  the  consent  of  the  person  making  the  same,  or  of  the  owner 
of  the  mine  to  which  they  relate,  and  no  person  except  an  inspector  or  Secre- 
tary of  State  shall  he  entitled,  without  such  consent,  to  see  the  same. 

Every  owner,  agent,  or  manager  of  a  mine  who  fails  to  comply  with  this  sec- 
tion or  makes  any  return  which  is  "to  his  knowledge  false  in  any  particular 
shall  he  guilty  of  an  offence  against  this  act. 

39.  AVhere  in  or  about  any  mine  to  which  this  act  applies,  whether  above  or 
below  ground,  either 

(1.)  loss  of  life  or  any  personal  Injury  (e)  to  any  person  employed  in  or  about 
the  mine  occurs  hy  reason  of  any  explosion  of  gas,  powder,  or  of  any 
steam  boiler  ;  or 
(2.)  loss  of  life  or  any  serious  personal  injury  to  any  per.son  employed  in  or 
about  the  mine  occurs  by  reason  of  any  accident  whatever, 
the  owner,  agent,  or  manager  of  the  mine  shall,  within  twenty-four  hours  next 
after  the  explosion  or  accident,  send  notice  in  virriting  of  the  explosion  or  acci- 
dent and  of  the  loss  of  life  or  personal  injury  occasioned  thereby  to  the  inspec- 
tor of  the  district  on  behalf  of  a  SecTetary  of  State,  and  shall  specify  in  such 
notice  the  charactor  of  the  explosion  or  accident,  and  the  number  of  persons 
killed  and  injured  respectively. 

Where  any  personal  injury,  of  which  notice  is  required  to  be  sent  under  this 
section,  results  in  the  death  of  the  pereon  injured,  notice  in  writing  of  the 
death  shall  be  sent  to  the  inspector  of  the  district  on  behalf  of  a  Secretary  of 
State  within  twenty-four  hours  after  such  death  comes  to  the  knowledge  of  the 
ovraer,  agent,  or  manager. 

Every  owner,  agent,  or  manager  who  fails  to  act  in  compliance  with  this  sec- 
tion shall  be  guilty  of  an  offence  against  this  act. 

40.  *In  any  of  the  following  ca.ses,  namely,  [*654.] 
(1.)  Where  any  working  is  commenced  for  the  purpose  of  opening  a  new 

shaft  for  any  mine  to  which  this  act  applies : 
(2.)  Where  a  shaft  of  any  mine  to  which  this  act  applies  is  abandoned  or  the 

working  thereof  discontinued ; 
(3.)  Where  the  working  of  a  shaft  of  any  mine  to  which  this  act  applies  is 
recommenced  after  any  abandonment  or  discontinuance  for  a  period 
not  exceeding  two  months  ;  or 
(4.)  Where  any  change  occurs  in  the  name  of,  or  in  the  name  of  the  owner, 
agent,  or  manager  of,  any  mine  to  which  this  act  applies,  or  in  the  offi- 
cers of  any  incorporated  company  which  is  the  owner  of  a  mine  to 
which  this  act  applies, 
the  owner,  agent,  or  manager  of  such  mine  shall  give  notice  thereof  to  the  in- 
spector of  the  district  within  two  months  after  such  commencement,  abandon- 
ment, discontinuance,  recommencement,  or  change,  and  if  such  notice  is  not 
given  the  owner,  agent,  or  manager  shall  be  guilty  of  an  offence  against  this 
act. 

41.  Where  any  mine  to  which  this  act  applies  is  abandoned  or  the  working 
thereof  discontinued,  at  whatever  time  such  abondonment  or  discontinuance 
occurred,  the  owner  thereof,  and  every  other  person  interested  (/)  in  the  min- 


(e)  Under  the  repealed  act,  18  &  19  Vict.  c.  108,  s.  9,  which  did  not  contain 
the  words  "or  any  personal  injury,"  it  was  held  that  when  an  accident  was 
not  attended  with  loss  of  life,  but  only  with  persoi  al  injury,  notice  was  not  re- 
quired.    Underhill  v.  Longridge,  29  L.  J.,  M.  C.  65, 

(/)  See  Evans  v.  Lady  Mostyn,  L.  E.,  2  C.  P.  547 ;  47  L.  J.,  M.  C.  25. 
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erals  of  such  mine,  shall  cause  the  top  of  the  shaft  and  any  side  entrance  from 
the  surface  to  be  and  to  be  kept  securely  fenced  for  the  prevention  of  accidents: 
Provided  that — 

(1.)  Subject  to  any  contract  to  the  contrary,  the  owner  of  the  mine  shall,  as 
between  him  and  any  other  person  interested  in  the  minerals  of  the 
mine,  be  liable  to  carry  into  effect  this  section,  and  to  pay  any  costs 
incurred  by  any  other  person  interested  in  the  minerals  of  the  mine  in 
carrying  this  section  into  effect : 
(2.)  Nothing  in  this  section  shall  exempt  any  person  from  any  liability  un- 
der any  other  act,  or  otherwise. 
If  any  person  fail  to  act  in  conformity  with  this  section,  he  shall  be  guilty 
of  an  offence  against  this  act. 

Any  shaft  or  side  entrance  which  is  not  fenced  as  required  by  this  section, 
and  is  within  fifty  yards  of  any  highway,  road,  footpath  or  place  of  public  re- 
sort, or  is  in  open  or  uninclosed  land,  shall  be  deemed  to  be  a  nuisance  within 
the  meaning  of  section  eight  of  the  Nuisances  Removal  Act  for  England,  1855, 
as  amended  and  extended  by  the  Sanitary  Act,  1866. 

42.  Where  any  mine  to  which  this  act  applies  is  abandoned,  the  owner  of 
such  mine  at  the  time  of  such  abandonment  shall,  within  three  months  after 
such  abandonment,  send  to  a  Secretary  of  State  an  accurate  plan  on  a  scale  of 
not  less  than  a  scale  of  two  chains  to  one  inch,  or  on  such  other  scale  as  the 
plan  used  in  the  mine  at  the  time  of  such  abandonment  is  constructed  on, 
showing  the  boundaries  of  the  workings  of  such  mine  up  to  the  time  of  the 
abandonment,  with  the  view  of  its  being  preserved  under  the  care  of  the  Secre- 
tary of  State,  but  no  person,  except  an  inspector  under  this  act,  shall  be  en- 
titled, without  the  consent  of  the  owner  of  the  mine,  to  see  such  plan  when  so 
sent  until  after  the  lapse  of  ten  years  from  the  time  of  such  abandonment. 

Every  person  who  fails  to  comply  with  this  section  shall  be  guilty  of  an  of- 
fence against  this  act. 

Inspeciwn. 

43.  A  Secretary  of  State  may  from  time  to  time  appoint  any  fit  persons  to  be  in- 
[*6.55]  spectors  of  mines  to  which  this  act  applies,  and  assign  them  their  *duties, 
and  may  award  them  such  salaries  as  the  Commissioners  of  her  Majesty's 
Treasury  may  approve,  and  may  remove  such  inspectors. 

Notice  of  the  appointment  of  every  such  inspector  shall  be  published  in  the 
London  Gazette. 

Any  such  inspector  is  referred  to  in  this  act  as  an  inspector,  and  the  inspector 
of  a  district  means  the  inspector  who  is  for  the  time  being  assigned  to  the  dis- 
trict or  portion  of  the  United  Kingdom  with  reference  to  which  the  term  is 
used. 

Any  person  appointed  or  acting  as  inspector  under  the  Metalliferous  Mines 
Regulation  Act,  1872  [g),  if  directed  by  a  Secretary  of  State  to  act  as  an  in- 
spector under  this  act,  may  so  act,  and  shall  be  deemed  to  be  an  inspector 
under  this  act. 

44.'  Any  person  who  practices  or  acts  or  is  a  partner  o  fany  person  who  prac- 
tices or  acts  as  a,  land  agent  or  mining  engineer,  or  as  a  manager,  viewer,  agent, 
or  valuer  of  mines,  or  arbitrator  in  any  difference  arising  between  owners, 
agents  or  managers  of  mines,  or  is  otherwise  employed  in  or  about  any  mine 
(whether  such  mine  is  one  to  which  this  act  applies  or  not),  shall  not  act  as  an 
inspector  of  mines  under  this  act. 

45.  An  inspector  under  this  act  shall  have  power  to  do  all  or  any  of  the  fol- 
lowing things ;  namely, 

(1.)  To  make  such  examination  and  inquiry  as  may  be  necessary  to  ascertain 
whether  the  provisions  of  this  act  relating  to  "matters  above  ground 
or  below  ground  are  complied  with  in  the  case  of  any  mine  to  which 
this  act  applies : 

{g)  Post. 
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(2.)  To  enter,  inspect  and  examine  any  mine  to  which  this  act  applies,  and 
every  part  thereof,  at  all  reasonable  times  by  day  and  night,  but  so  as 
not  to  impede  or  obstruct  the  working  of  the  said  mine  : 
(3.)  To  examine  into  and  make  inquiry  respecting  the  state  and  condition  of 
any  mine  to  which  this  act  applies,  or  any  part  thereof,  and  the  venti- 
lation of  the  mine,  and  the  sufficiency  of  the  special  rules  for  the  time 
being  in  force  in  the  miae,  and  all  matters  and  things  connected  with 
or  relating  to  the  safety  of  the  persons  employed  in  or  about  the.  mine 
or  any  mine  contiguous  thereto  : 
(4.)  To  exercise  such  powers  as  may  be  necessary  for  carrying  this  act  into 

effect. 
Every  person  who  wilfully  obstr.ucts  any  inspector  in  the  execution  of  his 
duty  under  this  act,  and  every  owner,  agent  and  manager  of  a  mine  who  re- 
fuses or  neglects  to  furnish  to  the  inspector  the  means  necessary  for  making  any 
i.ntry,  inspection,  examination  or  inquiry  under  this  act,  in  relation  to  such 
mine  ;  shall  be  guilty  of  an  offence  against  this  act. 

46.  If  in  any  respect  (which  is  not  provided  against  by  any  express  provision 
of  this  act,  or  by  any  special  rule)  any  inspector  find  any  mine  to  which  this 
act  applies,  or  any  part  thereof,  or  any  matter,  thing  or  practice  in  or  connected 
with  any  such  mine  (A),  to  be  dangerous  or  defective,  so  as  in  his  opinion  to 
threaten  or  tend  to  the  bodily  injury  of  any  person,  such  inspector  may  give 
notice  in  vsritiug  thereof  to  the  owner,  agent  or  manager  of  the  mine,  and 
shall  state  in  such  notice  the  particulars  in  which  he  considers  such  mine, 
or  any  part  thereof,  or  any  matter,  thing  or  practice,  to  be  dangerous  or  defec- 
tive, and  require  the  same  to  be  remedied ;  and  unless  the  same  be  forthwith 
remedied  the  inspector  shall  also  report  the  same  to  a  iSecretary  of  State. 

If  the  owner,  agent  or  manager  of  the  mine  objects  to  remedy  the  matter 
complained  of  in  the  notice  he  may,  within  twenty  days  after  the  *re-  [*t)56] 
ceipt  of  such  notice,  send  his  objection  in  vrritiug,  stating  the  grounds  thereof, 
to  a  Secretary  of  State ;  and  thereupon  the  matter  shall  be  determined  by  arbi- 
tration in  manner  provided  by  this  act ;  and  the  date  of  the  receipt  of  such 
objection  shall  be  deemed  to  be  the  date  of  the  reference. 

If  the  ovmer,  agent  or  manager  fail  to  comply  either  with  the  requisition  of 
the  notice,  where  no  objection  is  sent  within  the  time  aforesaid,  or  with  the 
award  made  on  arbitration,  within  twenty  days  after  the  expiration  of  the  time 
for  objection  or  the  time  of  making  the  award  (as  the  case  may  be),  he  shall 
be  guilty  of  an  offence  against  this  act,  and  the  notice  and  award  shall  respec- 
tively be  deemed  to  be  written  notice  of  such  offence. 

Provided  that  the  court,  if  satisfied  that  the  owner,  agent  or  manager  has 
taken  active  measures  for  complying  with  the  notice  or  award,  but  has  not, 
with  reasonable  diligence,  been  able  to  complete  the  works,  may  adjourn  any 
proceedings  taken  before  them  for  punishing  such  offence,  and,  if  the  works 
are  completed  within  a  reasonable  ^time,  no  penalty  shall  be  inflicted. 

No  person  shall  be  precluded  by  any  agreement  from  doing  such  acts  as  may 
be  necessary  to  comply  with  the  provisions  of  this  section,  or  be  liable  under 
any  contract  to  any  penalty  or  forfeiture  tor  doing  such  acts. 

47.  The  owner,  agent  or  manager  of  every  mine  to  which  this  act  applies, 
shall  keep  in  the  office  at  the  mine  an  accurate  plan  of  the  workings  of  such 
mine,  and  showing  the  workings  up  to  at  least  six  months  previously  (/). 

The  owner,  agent  or  manager  of  the  mine  shall  produce  to  an  inspector  under 
this  act  at  the  mine,  such  plan,  and  shall,  if  requested  by  the  inspector,  mark 
on  such  plan  the  progress  of  the  workings  of  the  mine  up  to  the  time  of  such 
production,  and  shall  allow  the  inspector  to  examine  the  same;  but  the  inspec- 
tor is  not  hereby  authorised  to  make  a  copy  of  any  part  of  such  plan. 

If  the  owner,  agent  or  manager  of  any  mine  to  which  this  act  applies 
fails  to  keep  such  plan  as  is  prescribed  by  this  section,  or  wilfully  refuses  to 
produce  or  allow  to  be  examined  such  plan,  or  wilfully  withholds  any  portion 

(h)  See  n.  V.  Spoon  Lane  Colliery  Co.,  L.  E.,  3  Q.  B.  673;  48  L.  J.,  M.  C.  25. 
(■)  Compare  35  &  36  Vict.  c.  77,  s.  19,  post. 
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of  any  plan,  or  conceals  any  part  of  the  workings  of  his  mine,  or  produces  an 
imperfect  or  inaccurate  plan,  unless  he  shows  that  he  was  ignorant  of  such 
concealment,  imperfection  or  inaccuracy,  he  shall  be  guilty  of  an  offence  against 
this  act ;  and,  further,  the  inspector  may,  by  notice  in  writing,  (whether  a 
penalty  for  such  offence  has  or  has  not  been  inflicted,)  require  the  owner, 
agent  or  manager  to  cause  an  accurate  plan,  such  as  is  prescribed  by  this 
section,  to  be  made  within  a  reasonable  time,  at  the  expense  of  the  owner  of 
the  mine,  on  a  scale  of  not  less  than  a  scale  of  two  chains  to  one  inch,  or  on 
such  other  scale  as  the  plan  then  used  in  the  mine  is  constructed  on. 

If  the  owner,  agent  or  manager  fail  within  twenty  days,  or  such  further  time 
as  may  be  shown  to  be  necessary,  after  the  requisition  of  the  inspector  to  make 
or  cause  to  be  made  such  plan,  he  shall  be  guilty  of  an  offence  against  this  act. 

48.  Every  inspector  under  this  act  shall  make  an  annual  report  of  his  pro- 
ceedings during  the  preceding  year  to  a  Secretary  of  State,  which  report  shall 
be  laid  before  both  Houses  of  Parliament. 

A  Secretary  of  State  may  at  any  time  direct  an  inspector  to  make  a  special 
report  with  respect  to  any  accident  in  a  mine  to  which  this  act  applies,  which 
accident  has  caused  loss  of  life  or  personal  injury  to  any  person,  and  in  such 
case  shall  cause  such  report  to  be  made  public  at  such  time  and  in  such  manner 
as  he  thinks  expedient. 

[*657]  _  *Arbiiration. 

49.  "With  respect  to  arbitrations  under  this  act,  the  following  provisions  shall 
have  effect : 

(1.)  The  parties  to  the  arbitration  are  in  this  section  deemed  to  be  the  ovmer, 
agent,  or  manager  of  the  mine  on  the  one  hand,  and  the  inspector  of 
mines  (on  behalf  of  the  Secretary  of  State)  on  the  other  : 
'    (2. )  Each  of  the  parties  to  the  arbitration  may,  within  twenty-one  days  after 
the  date  of  the  reference,  appoint  an  arbitrator : 

(3.)  No  person  shall  act  as  arbitrator  or  umpire  under  this  act  who  is  em- 
ployed in,  or  in  the  management  of,  or  is  interested  in  the  mine  to 
which  the  arbitration  relates  : 
'  (4.)  The  appointment  of  an  arbitrator  under  this  section  shall  be  in  writing, 
and  notice  of  the  appointment  shall  be  forthwith  sent  to  the  other 
party  to  the  arbitration,  and  shall  not  be  revoked  without  the  consent 
of  such  other  party  • 

(5. )  The  death,  removal,  or  other  change  in  any  of  the  parties  to  the  arbi- 
tration shall  not  affect  the  proceedings  under  this  section : 

(6. )  If  within  the  said  twenty-one  days  either  of  the  parties  fail  to  appoint 
an  arliitrator,  the  arbitrator  appointed  by  the  other  party  may  proceed 
to  hear  and  determine  the  matter  in  difference,  and  in  such  case  the 
award  of  the  single  arbitrator  shall  be  final : 

(7.)  If  before  an  award  has  been  made  any  arbitrator  appointed  by  either 
party  die  or  become  incapable  to  act,  or  for  fourteen  days  refuse  or 
neglect  to  act,  the  party  by  whom  such  arbitrator  was  appointed  may 
appoint  some  other  person  to  act  in  his  place  ;  and  if  he  fail  to  do  so 
within  fourteen  days  after  notice  in  writing  from  the  other  party  for 
that  purpose,  the  remaining  arbitrator  may  proceed  to  hear  and  deter- 
mine the  matters  in  difference,  and  in  such  case  the  award  of  such  sin- 
gle arbitrator  shall  be  final : 

(8.)  In  either  of  the  foregoing  cases  where  an  arbitrator  is  empowered  to  act 
singly,  upon  one  of  the  parties  failing  to  appoint,  the  party  so  failing 
may,  before  the  single  arbitrator  has  actually  proceeded  in  the  arbi- 
tration, appoint  an  arbitrator,  who  shall  then  act  as  if  no  failure  had 
been  made : 

^9.)  If  the  arbitrators  fail  to  make  their  award  within  twenty-one  days  after 
t"he  day  on  which  the  last  of  them  was  appointed,  or  within  such  ex- 
tended time  (if  any)  as  may  have  been  appointed  for  that  purpose  by 
both  arbitrators  under  their  hands,  the  matter  in  difference  shall  be 
determined  by  the  umpire  appointed  as  hereinafter  mentioned : 
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(10.)  The  arbitrators,  before  they  enter  upon  the  matters  referred  to  them, 
shall  appoint  by  writing  under  their  hands  an  umpire  to  decide  on 
points  on  which  they  may  differ  : 

(11.)  If  the  umpire  die  or  become  incapable  to  act  before  he  has  made  his 
award,  or  refuses  to  make  his  award  within  a  reasonable  time  after  the 
matter  has  been  brought  within  his  cognizance,  the  persons  or  person 
who  appointed  such  umpire  shall  forthwith  appoint  another  umpire  in 
his  place : 

(12.)  If  the  arbitrators  refuse  or  fail  or  for  seven  days  after  the  request  of 
either  party  neglect  to  appoint  an  umpire,  then  on  the  application  of 
either  party  an  umpire  shall  be  appointed  by  the  chairman  of  the 
general  or  quarter  sessions  of  the  peace,  within  the  jurisdiction  of 
which  the  mine  is  situate  : 

(13. )  The  decision  of  every  umpire  on  the  matters  referred  to  him  shall  be  final : 

(14. )  If  a  single  arbitrator  fail  to  make  his  award  within  twenty-one  days  after 
the  day  on  which  he  was  appointed,  the  party  who  appointed  him  may. 
appoint  another  arbitrator  to  act  in  his  place : 

*(15.)  The  arbitrators  and  their  umpire,  or  any  of  them,  may  examine  [*658] 
the  parties  and  their  witnesses  on  oath ;  they  may  also  consult  any 
counsel,  engineer,  or  scientific  person  whom  they  may  think  it  expe- 
dient to  consult : 

(16.)  The  payment,  if  any,  to  be  made  to  any  arbitrator  or  umpire  for  his 
services  shall  be  fixed  by  the  Secretary  of  State,  and  together  with  the 
costs  of  the  arbitration  and  award  shall  be  paid  by  the  parties  or  one 
of  them  according  as  the  award  may  direct.  Such  costs  may  be  taxed 
by  a  master  of  one  of  the  superior  courts,  who,  on  the  written  applica- 
tion of  either  of  the  parties,  shall  ascertain  and  certify  the  proper 
amount  of  such  costs.  The  amount,  if  any,  payable  by  the  Secretary 
of  State,  shall  be  paid  as  part  of  the  expenses  of  inspectors  under  this 
act.  The  amount,  if  any,  payable  by  the  owner,  agent,  or  manager, 
may  in  the  event  of  non-payment,  be  recovered  in  the  same  manner  as 
penalties  under  this  act : 

(17.)  Every  person  who  is  appointed  an  arbitrator  or  umpire  under  this  section 
shall  be  a  practical  mining  engineer,  or  a  person  accustomed  to  the 
working  of  mines  ;  but  when  an  award  has  been  made  under  this  sec- 
tion, the  arbitrator  or  umpire  who  made  the  same  shall  be  deemed  to 
have  been  duly  qualified  as  provided  by  this  section.  v 

Cwoners. 

50.  "With  respect  to  coroners  inquests  on  the  bodies  of  persons  whose  death 
may  have  been  caused  by  explosions  or  accidents  in  mines  to  which  this  act 
applies,  the  following  provisions  shall  have  effect : 

(1.)  Where  a  coroner  holds  an  inquest  upon  a  body  of  any  person  whose 
death  may  have  been  caused  by  any  explosion  or  accident,  of  which 
notice  is  required  by  this  act  to  be  given  to  the  inspector  of  the  district, 
the  coroner  shall  adjourn  such  inquest  unless  an  inspector,  or  some 
person  on  behalf  of  a  Secretary  of  State,  is  present  to  watch  the  pro- 
ceedings : 

(2.)  The  coroner,  at  least  four  days  before  holding  the  adjourned  inquest, 
shall  send  to  the  inspector  for  the  district  notice  iii  writing  of  the  time 
and  place  of  holding  the  adjourned  inquest : 

(3.)  The  coroner,  before  the  adjournment,  may  take  evidence  to  identify  the 
body,  and  may  order  the  interment  thereof : 

(4.)  If  an  explosion  or  accident  has  not  occasioned  the  death  of  more  than  one 
person,  and  the  coroner  has  sent  to  the  inspector  of  the  district  notice 
of  the  time  and  place  of  holding  the  inquest  not  less  than  forty-eight 
hours  before  the  time  of  holding  the  same,  it  shall  not  be  imperative 
on  him  to  adjourn  such  inquest  in  pursuance  of  this  section,  if  the  ma- 
jority of  the  jury  think  it  unnecessary  so  to  adjourn : 
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(5.)  An  inspector  shall  be  at  liberty  at  any  such  inquest  to  examine  any  wit- 
ness, subject  nevertheless  to  the  order  of  the  coroner : 

(6.)  "Where  evidence  is  given  at  an  inquest  at  which  an  inspector  is  not 
present  of  any  neglect  as  having  caused  or  contributed  to  the  explosion 
or  accident,  or  of  any  defect  in  or  about  the  mine  appearing  to  the 
coroner  or  jury  to  require  a  remedy,  the  coroner  shall  send  to  the  in- 
spector of  the  district  notice  in  writing  of  such  neglect  or  default : 

(7.)  Any  person  having  a  personal  interest  in,  or  employed  in,  or  in  the 
management  of  the  mine  in  which  the  explosion  or  accident  occurred, 
shall  not  be  qualified  to  serve  on  the  jury  empannelled  on  the  inquest; 
and  it  shall  be  the  duty  of  the  constable  or  other  officer  not  to  summon 
any  person  disqualified  under  this  provision  ;  and  it  shall  be  the  duty 
of  the  coroner  not  to  allow  any  such  person  to  be  sworn  or  to  sit  on  the 
jury.  ' 

Every  person  who  fails  to  comply  with  the  provisions  of  this  section  shall  be 
guilty  of  an  oifence  agaiust  this  act. 

[*659]  *PAET  II.— Rules 

General  Rules. 

51.  The  following  general  rules  shall  be  observed  (fc),  so  far  as  is  reasonably 
practicable,  in  every  mine  to  which  this  act  applies: 

(1.)  An  adequate  amount  of  ventilation  (?)  shall  be  constantly  produced  in 
every  mine,  to  dilute  and  render  harmless  noxious  gases  to  such  an  extent  that 
the  working  places  of  the  shafts,  levels,  stables,  and  workings  of  such  mine, 
and  the  travelling  roads  to  and  from  such  working  places,  shall  be  in  a  fit  state 
for  working  and  passing  therein. 

(2.)  In  every  mine  in  which  inflammable  gas  has  been  found  within  the  pre- 
ceding twelve  months,  then  once  in  every  twenty-fours  if  one  shift  of  workmen 
is  employed,  and  once  in  every  twelve  hours  if  two  shifts  are  employed  during 
any  twenty-four  hours,  a  competent  person  or  competent  persons,  who  shall  be 
appointed  for  the  purpose,  shall,  before  the  time  for  commencing  work  in  any 
part  of  the  mine,  inspect  with  a  safety  lamp  that  part  of  the  mine,  and  the  road- 
ways leading  thereto,  and  shall  make  a  true  report  of  the  condition  thereof,  so 
far  as  ventilation  is  concerned;  and  a  workman  shall  not  go  to  work  in  such 
part  until  the  same  and  the  roadways  leading  thereto  are  stated  to  be  safe. 
Every  such  report  shall  be  recorded  without  delay  in  a  book  which  shall  be 
kept  at  the  mine  for  the  purpose,  and  shall  be  signed  by  the  person  making 
the  same. 

(3.)  In  every  mine  in  which  inflammable  gas  has  not  been  found  within  the 
preceding  twelve  months,  then  once  in  every  twenty-four  hours  a  competent 
person  or  competent  persons,  who  shall  be  appointed  for  the  purpose,  shall,  so  far 
as  is  reasonably  practicable,  immediately  before  time  for  commencing  work  in 
any  part  of  the  mine,  inspect  that  part  of  the  mine  and  the  roadways  leading 
thereto,  and  shall  make  a  true  report  of  the  condition  thereof  so  far  as  ventila- 
tion is  concerned;  and  a  workman  shall  not  go  to  work  in  such  part  until  the 
same  and  the  roadways  leading  thereto  are  stated  to  be  safe.  Every  report  shall 
be  recorded  without  delay  in  a  book  which  shall  be  kept  at  the  mine  for  the 
purpose,  and  shall  be  signed  by  the  person  making  the  same. 

(4.)  AH  entrances  to  any  place  not  in  actual  course  of  working  and  extension, 
shall  be  properly  fenced  across  the  whole  width  of  such  entrance,  so  as  to  pre- 
vent persons  inadvertently  entering  the  same. 

(5.)  A  station  or  stations  shall  be  appointed  at  the  entrance  to  the  mine  or  to 
different  parts  of  the  mine,  as  the  case  may  require,  and  a  workman  shall  not 

(k)  See  Dickinson  v.  Fletcher,  43  L.  J.,  M.  C.  25. 

[l)  See  Knowles  v.  Dickinson,  29  L.  J.,  M.  C.  135;  Brough  v.  Homfray,  37  L. 
J.,  M.  C.  177;  9  Best  &  S.  492;  L.  R.,  3  Q.  B.  771. 
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pass  beyond  any  such  station  until  the  mine  or  part  of  the  mine  beyond  the 
same  has  been  inspected  and  stated  to  be  safe. 

(6.)  If  at  any  time  it  is,  found  by  the  person  for  the  time  being  in  charge  of 
the  mine  or  any  part  thereof,  that  by  reason  of  noxious  gases  prevailing  in  such 
mine  or  such  part  thereof,  or,  of  any  cause  whatever,  the  ujine  or  the  said  part 
is  dangerous,  every  workman  shall  be  withdrawn  from  the  mine  or  such  part 
thereof  as  is  so  found  dangerous  (m),  and  a  competent  person,  who  shall  be  ap- 
pointed for  the  purpose,  shall  inspect  the  mine  or  such  part  thereof  as  is  so 
found  dangerous,  and  if  the  danger  arises  from  inflammable  gas  shall  inspect 
the  same  with  a  locked  safety  lamp,  and  in  every  case  shall  make  a  true  re- 
port of  the  condition  of  such  mine  or  part  thereof,  and  a  workman  shall  not, 
except  in  so  far  as  is  necessary  for  inquiring  into  the  cause  of  danger  or  for  the 
removal  thereof,  or  for  exploration,  be  re-admitted  into  the  mine,  or  such  part 
thereof  as  was  so  *found  dangerous,  until  the  same  is  stated  by  such  re-  [*660] 
port  not  to  be  dangerous.  Every  such  report  shall  be  recorded  in  a  book  which 
shall  be  kept  at  the  mine  for  the  purpose,  and  shall  be  signed  by  the  person 
making  the  same. 

(7. )  In  every  working  approaching  any  place  where  there  is  likely  to  be  an 
accumulation  of  explosive  gas,  no  lamp  or  light  other  than  a  locked  safety  lamp 
shall  be  allowed  or  used,  and  whenever  safety  lamps  are  required  by  this  act, 
or  by  the  special  rules  made  in  pursuance  of  this  act  to  be  used,  a  competent 
person,  who  shall  be  appointed  for  the  purpose,  shall  examine  every  safety 
lamp  immediately  before  it  is  taken  into  the  workings  for  use,  and  ascertain  it 
to  be  secure  and  securely  locked,  and  in  any  part  of  a  mine  in  which  safety 
lamps  are  so  required  to  be  used,  they  shall  not  be  used  until  they  have  been 
so  examined  and  found  secure  and  securely  locked,  and  shall  not  without  due 
authority  be  unlocked,  and  in  the  said  part  of  a  mine  a  person  shall  not,  unless 
he  is  appointed  for  the  purpose,  have  in  his  possession  any  key  or  contrivance 
for  opening  the  lock  of  any  such  safety  lamp,  or  any  lucifer  match  or  apparatus 
of  any  kind  for  striking  a  light. 

(8.)  Gunpowder  or  other  explosive  or  inflammable  substance  shall  only  be 
used  tn  the  mine  underground  as  follows  (re) : 

(a^)  It  shall  not  be  stored  in  the  mine: 

(b.)  It  shall  not  be  taken  into  the  mine,  except  in  a  case  or  canister  contain- 
ing not  more  than  four  pounds: 

(c.)  A  workman  shall  not  have  in  use  at  one  time  in  any  one  place  more 
than  one  of'such  cases  or  canisters: 

(d.)  In  charging  holes  for  blasting,  an  iron  or  steel  pricker  shall  not  be  used, 
and  a  person  shall  not  have  in  his  possession  in  the  mine  underground 

(m)  B.  V.  Spon  Lane  Colliery  Co.,  L.  R.,  3  Q.  B.  673;  48  L.  J.,  M.  C.  25. 

(re)  See  also  35  &  36  Vict.  c.  77,  s.  23.  subs.  (2),  post.  By  the  Stratified  Iron- 
stone Mines  (Gunpowder)  Act,  1881  (44  &  45  Vict.  c.  26),  it  is  enacted  that, 
"Sect.  2  (1).  I^  shall  be  lawful  for  one  of  her  Majesty's  principal  Secretaries 
of  State,  if  he  shall  think  fit,  on  the  application  of  the  owner,  agent  or  mana- 
ger of  any  stratified  ironstone  mine  in  the  lias  formation,  to  exempt  such  mine 
from  so  much  of  the  general  rule  8  in  the  Coal  Mines  Regulation  Act,  1872,  as 
forbids  gunpowder  or  other  explosives  or  inflammable  substance  from  being 
taken  into  or  being  in  the  possession  of  any  person  in  any  mine  except  in  car- 
tridges. 

"(2)  The  application  shall  be  transmitted  by  the  owner,  agent  or  manager 
to  the  inspector  of  the  district,  and  the  requirements  of  sects.  53  and  57  of  the 
Coal  Mines  Regulation  Act,  1872,  as  to  the  posting  of  any  proposed  special 
rule,  shall  extend  to  any  such  application;  provided  that  the  exemption  shall 
not  come  into  force  until  granted  by  the  Secretary  of  State. 

"  (3)  The  Secretary  of  State  may  at  any  time  revoke  such  exemption,  but  such 
revocation  shall  not  come  into  force  until  vrritten  or  printed  notice  thereof  has 
been  posted  up  at  the  mine  for  twenty-four  hours. 

"(4)  A  list  of  the  exemptions  granted  or  revoked  under  this  act  shall  be  set 
forth  by  the  inspector  of  the  district  in  his  annual  report." 
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any  iron  or  steel  pricker,  and  iron  or  steel  tamping  rod  or  stemmer 
shall  not  be  used  for  ramming  either  the  wadding  or  the  first  part  of 
the  tamping  or  stemming  on  the  powder: 
(e.)  A  charge  of  powder  which  has  missed  fire  shall  not  be  nnrammed: 
(f.)  It  shall  not  be  taken  into  or  be  in  the  possession  of  any  person  in  any 
mine,  except  in  cartridges,  and  shall  not  be  used,  except  in  accord- 
ance with  the  following  regulations,  during  three  months  after  any  in- 
flammable gas  has  been  found  in  any  such  mine ;  namely, 
[*661]  (1- )  -A-  competent  person,  who  shall  be  appointed  for  the  *puTpose, 

shall,  immediately  before  firing  the  shot,  examine  the  place  where 
it  is  to  be  used,  and  the  places  contiguous  thereto,  and  shall  not 
allow  the  shot  to  be  fired  unless  he  finds  it  safe  to  do  so,  and  a  shot 
shall  not  be  fired  except  by  or  under  the  direction  of  a  competent 
person,  who  shall  be  appointed  for  the  purpose: 

(2. )  If  the  said  inflammable  gas  issued  so  freely  that  it  showed  a 
blue  cap  on  the  flame  of  the  safety  lamp,  it  shall  only  be  used— 
(a.)  Either  in  those  cases  of  stone  drifts,  stone  work  and  sinking 
of  shafts,  in  which  the  ventilation  is  so  managed  that  the  re- 
turn air  from  the  place  where  the  powder  is  used  passes  into 
the  main  return  air  course  without  passing  any  place  in  actual 
course  of  working ;  or 
(b.)  "When  the  persons  ordinarily  employed  in  the  mine  are  out 
of  the  mine  or  out  of  the  part  of  the  mine  whore  it  is  used ; 
(g.)  Where  a  mine  is  divided  into  separate  panels  in  such  manner  that  each 
panel  has  an  independent  intake  and  return  air-way  from  the  main  air 
course  and  the  main  return  air  course,  the  provisions  of  this  rule  with 
respect  to  gunpowder  or  other  explosive  inflammable  substance  shall 
apply  to  each  such  panel  in  like  manner  as  if  it  were  a  separate  mine.  • 
(9. )  Where  a  place  is  likely  to  contain  a  dangerous  accumulation  of  water 
the  working  approaching  such  place  shall  not  exceed  eight  feet  in  width,  and 
there  shall  be  constantly  kept  at  a  sufScient  distance,  not  being  less  than  five 
yards,  in  advance,  at  least  one  bore-hole  near  the  centre  of  the  working,  and 
sufficient  flank  bore-holes  on  each  side. 

(10.)  Every  underground  plane  on  which  persons  travel,  which  Is  self-acting 
or  worked  by  an  engine,  windlass  or  gin,  shall  be  provided  (if  exceeding  thirty 
yards  in  length)  with  some  proper  means  of  signaling  between  the  stopping 
places  and  the  ends  of  the  plane,  and  shall  be  provided  in  every  case,  at  intervals 
of  not  more  than  twenty  yards,  with  sufficient  man-holes  for  places  of  refuge. 

(11.)  Every  road  on  which  persons  travel' underground  where  the  load  is 
drawn  by  a  horse  or  other  animal  shall  be  provided,  at  intervals  of  not  more 
than  flfty  yards,  with  sufficient  man-holes,  or  with  a  space  for  a  place  of  refuge, 
which  space  shall  be  of  sufiicient  length,  and  of  at  least  three  feet  in  width, 
between  the  waggons  running  on  the  tramroad  and  the  side  of  such  road. 

(12.)  Every  man-hole  and  space  for  a  place  of  refuge  shall  be  constantly  kept 
clear,  and  no  person  shall  place  anything  in  a  man-hole  or  such  space  so  as  to 
prevent  access  thereto. 

(13.)  The  top  of  every  shaft  which  for  the  time  being  is  out  of  use,  or  used 
only  as  an  air  shaft,  shall  be  securely  fenced. 

(14. )  The  top  and  all  entrances  between  the  top  and  bottom  of  every  working 
or  pumping  shaft  shall  be  properly  fenced,  but  this  shall  not  be  taken  to  forbid 
the  temporary  removal  of  the  fence  for  the  purpose  of  repairs  or  other  operations, 
if  proper  precautions  are  used. 

(15.)  Where  the  natural  strata  are  not  safe,  every  working  or  pumping  shaft 
shall  be  securely  cased,  lined,  or  otherwise  made  secure  (o). 

(16.)  The  roof  and  sides  of  every  travelling  road  and  working  place  shall  be 
made  secure,  and  a  person  shall  not,  unless  appointed  for  the  purpose  of  explor- 
ing or  repairing,  travel  or  work  in  any  such  travelling  road  or  working  place 
which  is  not  so  made  secure. 

(o)  See  Mellora  v.  Shaw,  30  L.  J.,  Q.  B.  333;  1  Best  &  S.  437. 
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(17. )  Where  there  is  a  downcast  and  furnace  shaft,  and  both  such  shafts  are 
provided  with  apparatus  in  use  for  raising  and  lowering  *persons,  every  [*662] 
person  employed  in  the  mine  shall,  upon  giving  reasonable  notice,  have  the 
option  of  using  the  downcast  shaft. 

(18.)  In  a  mine  which  is  usually  entered  by  means  of  machinery,  a  com- 
petent person  of  such  age  as  prescribed  by  this  act  shall  be  appointed  for  the 
purpose  of  working  the  machinery  which  is  employed  in  lowering  and  raising 
persons  therein,  and  shall  attend  for  the  said  purpose  during  the  whole  time 
that  any  person  is  below  ground  in  the  mine. 

(19. )  Every  working  shaft  used  for  the  purpose  of  drawing  minerals  or  for  the 
lowering  or  raising  of  persons  shall,  if  exceeding  fifty  yards  in  depth,  and  not 
exempted  in  writing  by  the  inspector  of  the  district,  be  provided  with  guides 
and  some  proper  means  of  communicating  distinct  and  definite  signals  from  the 
bottom  of  the  shaft  and  from  every  entrance  for  the  time  being  in  work  between 
the  surface  and  the  bottom  of  the  shaft  to  the  surface,  and  from  the  surface  to 
the  bottom  of  the  shaft  and  to  every  entrance  for  the  time  being  in  work  be- 
tween the  surface  and  the  bottom  of  the  shaft. 

(20. )  A  sufficient  cover  overhead  shall  be  used  when  lowering  or  raising  per- 
sons in  every  working  shaft,  except  where  it  is  worked  by  a  windlass,  or  where 
the  person  is  employed  about  the  pump  or  some  work  of  repair  in  the  shaft,  or 
where  a  written  exemption  is  given  by  the  inspector  of  the  district. 

(•21.)  A  single  linked  chain  shall  not  be  used  for  lowering  or  raising  persons 
in  any  working  shaft  or  plane  except  for  the  short  coupling  chain  attached  to 
the  cage  or  load. 

(22. )  There  shall  be  on  the  drum  of  every  machine  used  for  lowering  or  raising 
persons  such  flanges  or  horns,  and  also  if  the  drum  is  conical,  such  other  appli- 
ances, as  may  be  sufficient  to  prevent  the  rope  irom  slipping  (p). 

(23.)  There  shall  be  attached  to  every  machine  worked  by  steam,  water  or 
mechanical  power  and  used  for  lowering  or  raising  persons,  an  adequate  break, 
and  also  a  proper  indicator  (in  addition  to  any  mark  on  the  rope)  which  shows 
to  the  person  who  works  the  machine  the  position  of  the  cage  or  load  in  the 
shaft. 

(24.)  Every  fly-wheel  and  all  exposed  and  dangerous  parte  of  the  machinery 
used  in  or  about  the  mine  shall  be  and  be  kept  securely  fenced. 

(25.)  Every  steam  boiler  shall  be  provided  with  a  proper  steam  gauge  and 
water  gauge,  to  show  respectively  the  pressure  of  steam  and  the  height  of  water 
in  the  boiler,  and  with  a  proper  safety  valve. 

(26.)  After  dangerous  gas  has  been  found  in  any  mine,  a  barometer  and 
thermometer  shall  be  placed  above  ground  in  a  conspicuous  position  near  the 
entrance  to  the  mine. 

(27.)  No  person  shall  vsdlfully  damage,  or  without  proper  authority  remove 
or  render  useless  any  fence,  fencing,  casing,  lining,  guide,  means  of  signalling, 
signal,  cover,  chain,  flange,  horn,  break,  indicator,  steam  gauge,  water  gauge, 
safety  valve,  or  other  appliance  or  thing  provided  in  any  mine  in  compliance 
vnth  this  act. 

(28. )  Every  person  shall  observe  such  directions  with  respect  to  vrorking  as 
may  be  given  to  him  with  a  view  to  comply  with  this  act  or  the  special  rules. 

(29.)  A  competent  person  or  competent  persons  who  shall  be  appointed  for 
the  purpose  shall,  once  at  least  in  every  twenty-four  hours,  examine  the  state 
of  the  external  parte  of  the  machinery,  and  the  state  of  the  head  gear,  working 
places,  levels,  planes,  ropes,  chains  and  other  works  of  the  mine  which  are  in 
actual  use,  and  once  at  least  in  every  week  shall  examine  the  state  of  the  shafte 
by  which  persons  ascend  or  descend,  and  the  guides  or  conductors  therein,  and 
shall  make  a  true  report  of  the  *result  of  such  examination,  and  such  [*663] 
report  shall  be  recorded  in  a  book  to  be  kept  at  the  mine  for  the  purpose  and 
shall  be  signed  by  the  person  who  made  the  same. 

(30.)  The  persons  employed  in  a  mine  may  from  time  to  time  appoint  two 
of  their  number  to  inspect  the  mine  at  their  own  cost,  and  the  persons  so  aji- 

(p)  See  Baker  v.  CaHer,  3  Ex.  Div.  132;  47  L.  J.,  M.  C.  87. 
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pointed  shall  be  allowed,  once  at  least  in  every  month,  accompanied,  if  the 
owner,  agent,  or  manager  of  the  mine  thinks  fit,  by  himself  or  one  or  more  officers 
of  the  mine,  to  go  to  every  part  of  the  mine,  and  to  inspect  the  shafts,  levels, 
planes,  working  places,  return  air-ways,  ventilating  apparatus,  old  workings, 
and  machinery ;  and  shall  be  afforded  by  the  owner,  agent,  and  manager,  and 
all  persons  in  the  mine,  every  facility  for  the  purpose  of  such  inspection,  and 
shall  make  a  true  report  of  the  result  of  such  inspection,  and  such  report  shall 
be  recorded  in  a  book  to  be  kept  at  the  mine  for  the  purpose,  and  shall  be  signed 
by  the  persons  who  made  the  same. 

(31. )  The  books  mentioned  in  this  section,  or  a  copy  thereof,  shall  be  kept  at 
the  office  at  the  mine,  and  any  inspector  under  this  act,  and  any  person  em- 
ployed in  the  mine,  may  at  all  reasonable  times,  inspect  and  take  copies  of  and 
extracts  from  any  such  books. 

Every  person  who  contravenes  or  does  not  comply  with  any  of  the  general 
rules  in  this  section,  shall  be  guilty  of  an  offence  against  this  act ;  and  in  the 
event  of  any  contravention  of  or  non-compliance  with  any  of  the  said  general 
rules  in  the  case  of  any  mine  to  which  this  act  applies,  by  any  per.son  whomso- 
ever, being  proved,  the  owner,  agent,  and  manager  shall  each  be  guilty  of  an 
offence  against  this  act,  unless  he  proves  that  he  had  taken  all  reasonable  means, 
by  publishing  and  to  the  best  of  his  power  enforcing  the  said  rules  as  regular- 
tions  for  the  working  of  the  mine,  to  prevent  such  contravention  or  noii-com- 
pliance  (g). 

Special  Rules. 

52.  There  shall  be  established  in  every  mine  to  which  this  act  applies  such 
rules  (referred  to  in  this  act  as  special  rules)  (r),  for  the  conduct  and  guidance 
of  the  persons  acting  in  the  management  of  such  mine,  or  employed  in  or 
about  the  same,  as,  under  the  particular  state  and  circumstances  of  such  mine, 
may  appear  best  calculated  to  prevent  dangerous  accidents,  and  to  provide 
for  the  safety  and  proper  discipline  of  the  persons  employed  in  or  about  the 
mine  ;  and  such  special  rules,  when  established,  shall  be  signed. by  the  inspector 
who  is  inspector  of  the  district  at  the  time  such  rules  are  established,  and  shall 
be  observed  in  and  about  every  such  mine,  in  the  same  manner  as  if  they  were 
enacted  in  this  act. 

If  any  person  who  is  bound  to  observe  the  special  rules  established  for  any 
mine,  acts  in  contravention  of  or  fails  to  comply  with  any  of  such  special  rules, 
he  shall  be  guilty  of  an  offence  against  this  act ;  and  also  the  owner,  agent,  and 
manager  of  such  mine,  unless  he  proves  that  he  had  taken  all  reasonable 
means,  by  publishing  and  to  the  best  of  his  power  enforcing  the  said  rules  as 
regulations  for  the  working  of  the  mine  so  as  to  prevent  such  contravention  or 
non-compliance,  shall  each  be  guilty  of  an  offence  against  this  act. 

53.  The  owner,  agent,  or  manager  of  every  mine  to  which  this  act  applies  shall 
[*664]  frame  and  transmit  to  the  inspector  of  the  district,  for  *approv'al  by  a 
Secretary  of  State,  special  rules  for  such  mine  within  three  months  after  the 
commencement  of  this  act,  or  within  three  months  after  the  commencement  (if 
subsequent  to  the  commencement  of  this  act),  of  any  working  for  the  purpose 
of  opening  a  new  mine,  or  of  renewing  the  working  of  an  old  mine. 

The  proposed  special  rules,  together  with  a  printed  notice  specifying  that  any 
objection  to  such  rules  on  the  ground  of  anything  contained  therein  or  omitted 
therefrom,  may  be  sent  by  any  of  the  persons  employed  in  the  mine  to  the  in- 
spector of  the  district,  at  his  address,  stated  in  such  notice,  shall,  during  not 
less  than  two  weelcs  before  such  rules  are  transmitted  to  the  inspector,  be 
posted  up  in  like  manner  as  is  provided  in  this  act  respecting  the  publication 

(?)  See  Hatl  v.  Hopwood,  49  L.  J.,  M.  C.  17 ;  Baker  v.  Carter,  3  Ex.  Div.  132 ; 
47  L.  J.,  M.  C.  87;   Wynne  v.  Forester,  48  L.  J.,  M.  C.  140 ;  5  C.  P.  Div.  361. 

(r)  See  Howells  v.  Wynne,  32  L.  J.,  M.  C.  241,  where  a  charter-master  was 
convicted  of  aiding  and  abetting  a  banksman  to  commit  a  violation  of  a  special 
rule,  limiting  the  number  of  persons  to  be  lowered  into  the  pit  at  one  time. 
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of  special  rules  for  the  information  of  persons  employed  in  the  mine,  and  a 
certificate  that  such  rules  and  notice  have  been  so  posted  up  shall  be  sent  to 
the  inspector  with  the  rules,  signed  by  the  person  sending  the  same. 

If  the  rules  are  not  objected  to  by  the  Secretary  of  State  witliin  forty  days 
after  their  receipt  by  the  inspector,  they  shall  be  established. 

54.  If  the  Secretary  of  State  is  of  opinion  that  the  proposed  special  rules  so 
tninsmitted,  or  any  of  them,  do  not  sufficiently  provide  for  the  prevention  of 
dangerous  accidents  in  the  mine,  or  for  the  safety  of  the  persons  employed  in  or 
about  the  mine,  or  are  unreasonable,  he  may,  within  forty  days  after  the  rules 
are  received  by  the  inspector,  object  to  the  rules,  and  propose  to  the  owner, 
agent,  or  manager  in  writing  any  modifications  in  the  rules  by  way  either  of 
omission,  alteration,  substitution,  or  addition. 

If  the  owner,  agent,  or  manager  does  not,  within  twenty  days  after  the  modi- 
fications proposed  by  the  Secretary  of  State  are  received  by  him,  object  in 
writing  to  them,  the  proposed  special  rules,  with  such  modifications,  shall  be 
established. 

If  the  owner,  agent,  or  manager  sends  his  objection  in  writing  within  the  said 
twenty  days  to  the  Secretary  of  State,  the  matter  shall  be  referred  to  arbitration, 
and  the  date  of  the  receipt  of  such  objection  by  the  Secretary  of  State  shall  be 
deemed  to  be  the  date  of  the  reference,  and  the  rules  shall  be  established  as 
settled  by  an  award  on  arbitration. 

55.  After  special  rules  are  established  nnder  this  act  in  any  mine,  the  owner, 
agent,  or  manager  of  such  mine  may  from  time  to  time  propose  in  writing  to  the 
inspector  of  the  district,  for  the  approval  of  a  Secretary  of  State,  any  amendment 
of  such  rules  or  any  new  special  rules,  and  the  provisions  of  this  act  with  respect 
to  the  original  special  rules  shall  apply  to  all  such  amendments  and  new  rules 
in  like  manner,  as  near  as  may  be,  as  they  apply  to  the  original  rules. 

A  Secretary  of  State  may  from  time  to  time  propose  in  writing  to  the  owner, 
agent,  or  manager  of  the  mine  any  new  special  rules,  or  any  amendment  to  the 
special  rules,  and  the  provisions  of  this  act  with  respect  to  a  proposal  of  a  Sec- 
retary of  State  for  modifying  the  special  rules  transmitted  by  the  owner,  agent, 
or  manager  of  a  mine  shall  apply  to  all  such  new  special  rules  and  amendments 
in  like  manner,  as  near  as  may  be,  as  they  apply  to  such  proposal. 

56.  If  the  owner,  agent,  or  manager  of  any  mine  to  which  this  act  applies 
makes  any  false  statement  with  respect  to  the  posting  up  of  the  rules  and 
notices,  he  shall  be  guilty  of  an  offence  against  this  act,  and  if  special  rules 
for  any  mine  are  not  transmitted  within  the  time  limited  by  this  act  to  the  in- 
spector for  the  approval  of  a  Secretary  of  State,  the  owner,  agent,  and  manager 
of  such  mine  shall  each  be  guilty  of  an  offence  against  this  act,  unless  he  prove 
that  he  had  taken  all  reasonable  means,  by  enforcing  to  the  best  of  his  power 
the  provisions  of  this  section,  to  secure  the  transmission  of  such  rules. 

57.  For  the  purpose  of  making  known  the  special  rules  and  the  provisions 
of  this  act  [to  all  persons  employed  in  and  about  each  mine  to  which  this  act 
applies,  an  abstract  of  the  act  supplied,  on  the  application  *of  the  [*665] 
owner,  agent,  or  manager  of  the  mine,  by  the  inspector  of  the  district  on 
behalf  of  a  Secretary  of  State,  and  an  entire  copy  of  the  special  rules  shall  be 
published  as  follows : 

(1.)  The  owner,  agent,  or  manager  of  such  mine  shall  cause  such  abstract  and 
rules,  with  the  name  and  address  of  the  inspector  of  the  district,  and 
the  name  of  the  owner  or  agent  and  of  the  manager  appended  thereto, 
to  be  posted  up  in  legible  characters,  in  some  conspicuous  place  at  or 
near  the  mine,  where  they  may  be  conveniently  read  by  the  persons 
employed  ;  and  so  often  as  the  same  become  defaced,  obliterated,  or 
destroyed,  shall  cause  them  to  be  renewed  with  all  reasonable  despatch: 

(3.)  The  owner,  agent,  or  manager  shall  supply  a  printed  copy  of  the  ab- 
stract and  the  special  rules  gratis  to  each  person  employed  in  or  about 
the  mine  who  applies  for  such  copy  at  the  oface  at  which  the  persons 
immediately  employed  by  such  ovsmer,  agent,  or  manager  are  paid  : 

(3.)  Every  copy  of  the  special  rules  shall  be  kept  distinct  from  any  rules 
which  depend  only  on  the  contract  between  the  employer  and  employed. 
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In  the  event  of  any  non-compliance  with  the  provisions  of  this  section  by  any 
person  whomsoever,  the  owner,  agent,  and  manager  shall  each  be  guilty  of  an 
offence  against  this  act ;  but  the  ovsmer,  agent,  or  manager  of  such  mine  shall 
not  be  deemed  guilty  if  he  prove  that  he  had  taken  all  reasonable  means,  by  en- 
forcing to  the  best  of  his  power  the  observance  of  this  section,  to  prevent  such 
non-compliance  (s). 

58.  Every  person  who  pulls  down,  injures,  or  defaces  any  proposed  special 
rules,  notice,  abstract  or  special  rules  when  posted  up  in  pursuance  of  the  pro- 
visions of  this  act  with  respect  to  special  rules,  or  any  notice  posted  up  in  pur- 
suance of  the  special  rules,  shall  be  guilty  of  an  offence  against  this  act. 

59.  An  inspector  under  this  act  shall,  when  required,  certify  a  copy  which  is 
shown  to  his  satisfaction  to  be  a  true  copy  of  any  special  rules,  which  for  the 
time  being  are  established  under  this  act  in  any  mine,  and  a  copy  so  certified 
shall  be  evidence  (but  not  to  the  exclusion  of  other  proof)  of  such  special  rules 
and  of  the  fact  that  they  are  duly  established  under  this  act  and  have  been 
signed  by  the  inspector. 

PAET  III. — Supplemental 
Penalties. 

60.  Every  person  employed  in  or  about  a  mine,  other  than  an  owner,  agent, 
or  manager,  who  is  guilty  of  any  act  or  omission  which  in  the  case  of  an  owner, 
agent  or  manager  would  be  an  offence  against  this  act,  shall  be  deemed  to  be 
guilty  of  an  offence  against  this  act. 

Every  person  who  is  guilty  of  an  offence  against  this  act  shall  be  liable  to  a 
penalty  not  exceeding,  if  he  is  an  owner  (t),  agent,  or  manager,  twenty  pounds, 
and  if  he  is  any  other  person,  two  pounds,  for  each  offence  ;  and  if  the  inspector 
has  given  written  notice  of  any  such  offence,  to  a  further  penalty  not  exceeding 
one  pound  for  every  day  after  such  notice  that  such  offence  continues  to  be 
committed. 

61.  Where  a  person  who  is  an  owner,  agent,  or  manager  of  or  a  person  em- 
ployed in  or  about  a  mine  is  guilty  of  any  offence  against  this  act  which,  in  the 
opinion  of  the  court  that  tries  the  case,  is  one  which  was  reasonably  calculated 
to  endanger  the  safety  of  the  persons  employed  in  or  about  the  mine,  or  cause 
[*666]  serious  personal  injury  to  any  of  such  *persons,  or  to  cause  a  dangerous 
accident,  and  was  committed  wilfully  by  the  personal  act,  personal  default,' or 
personal  negligence  of  the  person  accused,  such  persen  shall  be  liable,  if  the 
court  is  of  opinion  that  a  pecuniary  penalty  will  not  meet  the  circumstances  of 
the  case  to  imprisonment,  with  or  without  hard  labour,  for  a  period  not  exceed- 
ing three  months. . 

If  any  person  feitel  aggrieved  by  any  conviction  made  by  a  court  of  summary 
jurisdiction  on  determining  any  information  under  this  act,  by  which  con- 
viction imprisonment  is  adjudged  in  pursuance  of  this  section,  or  by  which 
conviction  the  sum  adjudged  to  be  paid  amounts  to  or  exceeds  half  the  maxi- 
mum penalty,  the  person  so  aggrieved  may  appeal  therefrom,  subject  to  the 
conditions  and  regulations  following: 

(1.)  The  appeal  shall  be  made  to  the  next  court  of  general  or  quarter  ses- 
sions [JAe  res<  0/  this  sub-seei.  and  sub-sect.  (2.),  (3.),  (4.)  and  (5.)  were 
repealed  by  47  &  48  Vict.  c.  43.]  ' 

Provided  that  in  Scotland — 

{1.)  This  section  shall  not  apply  to  any  conviction  made  by  a  sheriff : 
(2.)  The  term  "entering  into  a  recognizance  before  a  justice  of  the  peace  " 
shall  mean  finding  caution  with  the  clerk  of  the  justices  of  the  peace 
to  the  satisfaction  of  a  justice  of  the  peace,  and  the  term  "  recogni- 
zance shall  mean  a  bond  of  caution: 

(s)  See  JIall  v.  Hopwood,  and  other  cases  cited  ante,  p.  663,  note  (q). 
(t)  As  to  one  of  several  joint  owners,  see  JS.  v.  Brmm,  26  L.  J.,  M.  C.  183:  7 
E.  &  B.  757. 
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(3.)  In  Scotland  it  shall  be  competent  to  any  person  empowered  to  appeal 
by  this  section,  to  appeal  against  a  conviction  by  the  sheriff  to  the  next 
circuit  court,  or  where  there  are  no  circuit  courts  to  the  high  court  of 
justiciary  at  Edinburgh,  in  the  manner  prescribed  by  such  of  the  pro- 
visions of  the  act  of  the  twentieth  year  of  the  reign  of  King  George  the 
Second,  chapter  forty-three,  and  any  acts  amending  the  same,  as  relate 
to  appeals  in  matters  criminal,  and  by  and  under  the  rules,  limita- 
tions, conditions,  and  restrictions  contained  in  the  said  provisions. 

62.  All  offences  under  this  act  not  declared  to  be  misdemeanours,  and  all 
penalties  under  this  act,  and  all  money  and  costs  by  this  act  directed  to  be  re- 
covered as  penalties,  may  be  prosecuted  and  recovered  in  manner  directed  by 
the  Summary  Jurisdiction  Acts  before  a  court  of  summary  jurisdiction  (a). 

Proceedings  for  the  removal  of  a  check  weigher  shall  be  deemed  to  be  a  mat- 
ter on  which  a  court  of  summary  jurisdiction  has  authority  by  law  to  make  an 
order  in  pursuance  of  the  Summary  Jurisdiction  Acts,  and  summary  orders 
under  this  act  may  be  made  on  complaint  before  a  court  of  summary  jurisdic- 
tion in  manner  provided  by  the  Summary  Jurisdiction  Acts. 

The  "Court  of  Summary  Jurisdiction,"  when  hearing  and  determining  an 
information  or  complaint,  shall  be  constituted — 
(a.)  In  England,  either  of  two  or  more  justices  of  the  peace  in  petty  ses- 
sions sitting  at  a  place  appointed  for  holding  petty  sessions,  or  of 
some  magistrate  or  officer  for  the  time  being  empowered  by  law  to 
do  alone  any  act  authorized  to  be  done  by  more  than  one  justice  of 
the  peace,  and  sit|ting  alone  or  with  others  at  some  court  or  other 
place  appointed  for  the  administration  of  justice;  or, 
(5.)  In  Scotland,  of  two  or  more  justices  of  the  peace  sitting  as  judges  in 
a  justice  of  the  peace  court,  or  of  the  sheriff  or  some  other  magistrate 
or  officer  for  the  time  being  empowered  by  law  to  do  alone  any  act 
authorized  to  be  done  by  more  than  one  justice  of  the  peace,  and 
sitting  alone  or  with  others  at  some  court  or  other  place  appointed 
for  the  administration  of  justice;  or, 
*(c.)  In  Ireland,  within  the  police  district  of  Dublin  metropolis,  of  [*667] 
one  of  the  divisional  justices  of  that  district  sitting  at  a  police  court 
within  the  district,  and  elsewhere  of  two  or  more  justices  of  the  peace 
sitting  in  petty  sessions  at  a  place  appointed  for  holding  petty  ses- 
sions. 

63.  In  every  part  of  the  United  Kingdom  the  following  provisions  shall  have 
effect: 

1.  Any  complaint  or  information  made  or  laid  in  pursuance  of  this  act  shall 
be  made  or  laid  within  three  months  from  the  time  when  the  matter 
of  such  complaint  or  information  respectively  arose  {x)  : 
[Sub-sects,  2  and  3  were  repedUd  by  47  &  48  Vict.  c.  43.] 

4.  The  owner,  agent,  or  manager  may,   if  he  think  fit,  be  sworn  and  ex- 

amined as  an  ordinary  witness  in  the  case  where  he  is  charged  in 
respect  of  any  contravention  or  non-compliance  by  another  person  : 

5.  The  court  shall,  if  required  by  either  party,  cause  minutes  of  the  evidence 

to  be  taken  and  preserved : 

6.  A  court  of  summary  jurisdiction  shall  not  impose  a  penalty  under  this  act 

exceeding  fifty  pounds,  but  any  such  court  may  impose  that  or  any 
less  penalty  for  any  one  offence,  notwithstanding  the  offence  involves 
a  penalty  of  higher  amount. 

64.  No  prosecution  shall  be  instituted  against  the  owner,  agent,  or  manager 
of  a  mine  to  which  this  act  applies  for  any  offence  under  this  act  which  can  be 
prosecuted  before  a  court  of  summary  jurisdiction,  except  by  an  inspector,  or 
with  the  consent  in  writing  of  a  Secretary  of  State ;  and  in  the  case  of  any 
offence  of  which  the  owner,  agent,  or  manager  of  a  mine  is  not  guilty  if  he 
proves  that  he  had  taken  all  reasonable  means  to  prevent  the  commission 

(m)  See  post,  p.  669. 

(a;)  ,See  B.  v.  Mainwaring,  27  L.  J.,  M.  C.  278. 
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thereof,  an  inspector  shall  not  institute  any  prosecution  against  such  owner, 
agent,  or  manager,  if  satisfied  that  he  had  taken  such  reasonable  means  as 
aforesaid. 

65.  In  Scotland  the  following  provisions  shall  have  eifect : 

(1.)  All  jurisdictions,  powers,  and  authorities  necessary  for  the  court  of  sum- 
mary jurisdiction  under  this  act  are  hereby  conferred  on  that  court : 

(2.)  Every  person  found  liable  under  this  act  by  a  court  of  summary  juris- 
diction in  any  penalty,  or  to  pay  any  money  or  costs  by  this  act 
directed  to  be  recovered  as  penalties,  shall  be  liable  in  default  of  im- 
mediate payment  to  be  imprisoned  for  a  term  not  exceeding  three 
months  ;  and  the  conviction  and  warrant  may  be  in  the  form  of  No.  3 
of  Schedule  K.  of  the  Summary  Procedure  Act,  1864  : 

(3.)  In  Scotland  any  penalty  exceeding  fifty  pounds  shall  be  recovered  and 
enforced  in  the  same  manner  in  which  any  penalty  due  to  her  Majesty 
under  any  act  of  parliament  may  be  recovered  and  enforced. 

66.  Nothing  in  this  act  shall  prevent  any  person  from  being  indicted  or 
liable  under  any  other  act  or  otherwise  to  any  other  or  higher  penalty  or  pun- 
ishment than  is  provided  for  any  offence  by  this  act,  so  that  no  person  be  pun- 
ished twice  for  the  same  offence. 

If  the  court  before  whom  a  person  is  charged  with  an  offence  under  this  act 
think  that  proceedings  ought  to  be  taken  against  such  person  for  such  offence 
under  any  other  act  or  otherwise,  the  court  may  adjourn  the  case  to  enable 
such  proceedings  to  be  taken. 

67.  A  person  who  is  the  owner,  agent,  or  manager  of  any  mine  to  which  this 
act  applies,  or  the  father,  son,  or  brother  of  such  owner,  agent,  or  manager, 
shall  not  act  as  a  court  or  member  of  a  court  of  summary  jurisdiction  in  re- 
spect of  any  offence  under  this  act. 

[*668]  68.  *'Where  a  penalty  is  imposed  under  this  act  for  neglecting  to  send 
a  notice  of  any  explosion  or  accident;  or  for  any  offence  against  this  act  which 
has  occasioned  loss  of  life  oi  personal  injury,  a  Secretary  of  State  may  (if  he 
think  fit)  direct  such  penalty  to  be  paid  to  or  distributed  among  the  persons 
injured,  and  the  relatives  of-any  persons  whose  death  may  have  been  occasioned 
by  such  explosion,  accident,  or  offence,  or  among  some  of  them. 

Provided  that — ■ 

(1.)  Such  persons  did  not  in  his  opinion  occasion  or  contribute  to  occasion 
the  explosion  or  accident,  and  did  not  commit  arid  were  not  parties  to 
committing  the  offence : 

(2.)  The  fact  of  such  payment  or  distribution  shall  not  in  any  way  affect  or 
be  receivable  as  evidence  in  any  legal  proceeding  relative  to  or  conse- 
quential on  such  explosion,  accident,  or  offence. 
Save  as  aforesaid,  all  penalties  imposed  in  pursuance  of  this  act  shall  be  paid 
into  the  receipt  of  her  Majesty's  Exchequer,  and  shall  be  carried  to  the  Con- 
solidated Fund. 

In  Ireland  all  penalties  imposed  and  recovered  under  this  act  shall  be  applied 
in  manner  directed  by  the  Fines  Act  (Ireland),  1851,  and  any  act  amending 
the  same. 

69.  The  owner,  occupier,  or  manager  of  every  mine  shall  on  the  first  of  Jan- 
uary every  year,  and  ',at  any  other  time  when  required  by  the  Secretary  of 
State,  send  to  the  inspector  of  his  district  a  return  of  facts  relating  to  his  mine 
in  the  form  given  in  Schedule  Four. 


70.  If  any  question  arises  whether  a  mine  is  a  mine  to  which  this  act  or  the 
Metalliferous  Mines  Eegulation  Act,  1872  {y),  applies,  such  question  shall  be 
referred  to  a  Secretary  of  State,  whose  decision  thereon  shall  be  final. 

71.  All  notices  under  this  act  shall  be  in  writing  or  print,  or  partly  in  writ- 
ing and  partly  in  print,  and  all  notices  and  documents  required  by  this  act  to 

(y)  Post. 
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be  served  or  sent  by  or  to  an  inspector  may  be  either  delivered  personally,  or 
served  and  sent  by  post  by  a  prepaid  letter ;  and,  if  served  or  sent  by  post, 
shall  beideemed  to  have  been  served  and  received  respectively  at  the  time  when 
the  letter  containing  the  same  would  be  delivered  in  the  ordinary  course  of  post; 
and  in  proving  auch  service  or  sending,  it  shall  be  sufficient  to  prove  that  the 
letter  containLQg  the  notice  was  properly  addressed  and  put  into  the  post. 
72.  In  this  act,  unless  the  context  otherwise  requires, — 
The  term  "mine"  includes  every  shaft  in  the  course  of  being  sunk,  and 
every  level  and  inclined  plane  in  the  course  of  being  driven  for  commenc- 
ing or  opening  any  mine,  or  for  searching  for  or  proving  minerals,  and 
all  the  shafts,  levels,  planes,  works,  machinery,  tramways,  and  sidings, 
both  below  ground  and  above  ground,  in  and  adjacent  to  a  mine  and  any 
such  shaft,  level,  and  inclined  plane,  and  belongiag  to  the  mine  : 
The  term  ' '  shaft ' '  includes  pit : 
The  term  "  plan  "  includes  a  map  and  section,  and  a  correct  copy  or  tracing 

of  any  original  plan  as  so  defined  : 
The  term  "  owner,"  when  used  in  relation  to  any  mine,  means  any  person  or 
body  corporate  who  is  the  immediate  proprietor,  or  lessee,  or  occupier  of 
any  mine,  or  of  any  part  thereof,  and  does  not  include  a  person  or  body 
corporate  who  merely  receives  a  royalty,  rent,  or  fine  from  a  mine,  or  is 
merely  the  proprietor  of  a  mine  subject  to  any  lease,  grant,  or  license  for 
the  working  thereof,  or  is  merely  the  owner  of  the  soil,  and  not  interested 
in  the  minerals  of  the  mine  ;  *but  any  contractor  for  the  working  of  [*669] 
any  mine  or  any  part  thereof  shall  be  subject  to  this  act  in  like  manner  as 
if  he  were  an  owner,  but  so  as  not  to  exempt  the  owner  from  any  liability  : 
The  term  "agent,"  when  used  in  relation  to  any  mine,  means  any  person 
having,  on  behalf  of  the  owner,  care  or  direction  of  any  mine,  or  of  any 
part  thereof,  and  superior  to  a  manager  appointed  in  pursuance  of  this  a£t : 
The  term  "Secretary  of  State"  means  one  of  her  Majesty's  Principal  Secre- 
taries of  State : 
The  term  "child"  means  a  child  under  the  age  of  thirteen  years. 
The  term  "young  person"  means  a  person  of  the  age  of  thirteen  years  and 

under  the  age  of  sixteen  years : 
The  term  ' '  woman ' '  means  a  female  of  the  age  of  sixteen  years  and  upwards : 
The  term  "Summary  Jurisdiction  Acts"  means,  as  follows: 
As  to  England,  the  act  of  the  session  of  the  eleventh  and  twelfth  years  of 
the  reign  of  her  present  Majesty,  chapter  forty-three,  intituled     An  Act 
to  facilitate  the  performance  of  the  duties  of  justices  of  the  peace  out  of 
sessions  within  England  and  Wales  with  respect  to  summary  convictions 
and  orders,"  and  any  acts  amending  the  same  (z): 
As  to  Scotland,  "The  Summary  Precedure  Act,  1864 :" 
As  to  Ireland,  within  the  police  district  of  Dublin  metropolis,  the  acts  reg- 
ulating the  powers  and  duties  of  justices  of  the  peace  for  such  district, 
or  of  the  police  of  such  district,  and  elsewhere,  ' '  The  Petty  Sessions 
(Ireland)  Act,  1851,"  and  any  act  amending  the  same  : 
The  term  "Court  of  Summary  Jurisdiction"  means — 
In  England  and  Ireland,  any  justice  or  justices  of  the  peace,  metropolitan 
police  magistrate,  stipendiary  or  other  magistrate,  or  officer,  by  whatever 
name  called,  to  whom  jurisdiction  is  given  by  the  Summary  Jurisdiction 
Acts  or  any  acts  therein  referred  to  : 
In  Scotland,  any  justice  or  justices  of  the  peace,  sheriff,  or  other  magis- 
trate, to  the  proceedings  before  whom  for  the  trial  or  prosecution  of  any 
oifence,  or  for  the  recovery  of  any  penalty  under  any  act  of  parliament, 
the  provisions  of  the  Summary  Jurisdiction  Acts  may  be  applied. 
73.  In  the  application  of  this  act  to  Scotland — 
(1.)  The  term  "Attorney  General"  means  the  Lord  Advocate: 
(2.)  The  term  "injunction"  means  interdict: 
(3.)  The  term  "misdemeanour"  means  "crime  and  offence:" 

(z)  See  the  Summary  Jurisdiction  Act,  1879,  42  &  43  Vict.  c.  49. 
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(4.)  Thetcrm  "chaipnan  of  quarter  sessions"  means  the  sheriffof  the  comity : 

(5.)  The  term  "sheriff"  includes  sheriff  suhstitute : 

(6.)  The  term  "attending  on  subpoena  before  a  court  of  record"  means  at- 
tending on  citation  the  Court  of  Judiciary  : 

(7. )  The  Queen's  and  Lord  Treasurer's  Remembrancer  shall  perform  the  duties 
of  a  master  of  one  of  the  superior  courts  under  this  act : 

(8. )  The  term  ' '  stipendiary  magistrate ' '  means  a  sheriff  or  sheriff  substitute : 

(9.)  Notices  of  explosions,  accidents,  loss  of  life,  or  personal  injury  shall  be 
deemed  to  be  sent  to  the  inspector  of  the  district  on  behalf  Of  the  Lord 
A  livoivii'f'p ' 
(10.)  Section  sixteen  of  "The  Public  Health  (Scotland)  Act,  1867,"  shall  be 
substituted  for  "section  eight  of  the  Nuisances  Removal  Act  for  Eng- 
land, 1855,  as  amended  and  extended  by  the  Sanitary  Act,  1866." 

[*670]  *74.  The  persons  who  at  the  commencement  of  this  act  are  acting  as 
inspectors  under  the  acts  hereby  repealed  shall  continue  to  act  in  the  same 
manner  as  if  they  had  been  appointed  under  this  act. 

75.  The  special  rules  which  at  the  commencement  of  this  act  are  in  force 
under  any  act  hereby  repealed  in  any  mine  to  which  this  act  applies  shall  con- 
tinue to  be  the  special  rules  in  such  mine  until  special  rules  are  established 
under  this  act  for  such  mine,  and  while  they  so  continue  shall  be  of  the  same 
force  as  if  they  were  established  under  this  act. 

76.  The  acts  described  in  schedule  three  to  this  act  are  hereby  repealed  to 
the  extent  in  the  third  column  of  that  schedule  mentioned. 

Provided  that  this  repeal  shall  not  affect  anything  done  or  suffered  before  the 
commencement  of  this  act,  and  all  offences  committed  and  penalties  incurred 
before  the  commencement  of  this  act  may  be  punished  and  recovered  in  th6 
same  manner  as  if  this  act  had  not  passed. 

■* 

SCHEDULES. 

Schedule  One. 

Table  of  maximum,  Fees  to  he  paid  in  respect  of  Certificates  of  Managers  of  Mines. 

By  an  applicant  for  examination Two  pounds. 

By  applicant  for  certificate  of  service  for  registration    .    .        .    .  Five  shillings. 
For  copy  of  certificate Five  shillings. 

Schedule  Two. 

Proceedings  of  Board  for  Examinations. 

1.  The  board  shall  meet  for  the  despatch  of  business,  and  shall  from  time  to 
time  make  such  regulations  with  respect  to  the  summoning,  notice,  place,  man- 
agement, and  adjournment  of  such  meetings,  and  generally  with  respect  to  the 
transaction  and  management  of  business,  including  the  quorum  at  meetings  of 
the  board,  as  they  think  fit,  subject  to  the  following  conditions  : — 

(a.)  The  first  meeting  shall  be  summoned  by  the  inspector  of  the  district, 
and  shall  be  held  on  such  day  as  may  be  fixed  by  a  Secretary  of  State ; 
(b.)  An  extraordinary  meeting  may  be  held  at  any  time  on  the  written  requi- 
sition of  three  members  of  the  board  addressed  to  the  chairman  ; 
(c.)  The  quorum  to  be  fixed  by  the  board  shall  consist  of  not  less  than  three 

members ; 
(d.)  Every  question  shall  be  decided  by  a  majority  of  votes  of  the  members 

present  and  voting  on  that  question  ; 
(e.)  The  names  of  the  members  present,  as  well  as  of  those  voting  upon  each 

question  shall  be  recorded ; 
(f.)  No  business  shall  be  transacted  unless  notice  in  writing  of  such  business 
has  been  sent  to  every  member  of  the  board  seven  days  at  least  before 
the  meeting. 
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2.  The  board  shall  from  time  to  time  appoint  some  person  to  be  chairman, 
and  one  other  person  to  be  vice-chairman. 

3.  If  at  any  meeting  the  chairman  is  not  present  at  the  time  appointed  for 
holding  the  same,  the  vice-chairman  shall  be  the  chairman  of  the  meeting,  and 
if  neither  the  chairman  nor  vice-chairman  shall  be  present,  then  the  members 
present  shall  choose  some  one  of  their  number  to  be  chairman  of  such  meeting. 

*4.  In  case  of  an-  equality  of  votes  at  any  meeting,  the  chairman  for  [*671] 
the  time  being  of  such  meeting  shall  have  a  second  or  casting  vote. 

5.  The  appointment  of  an  examiner  may  be  made  by  a  minute  of  the  board 
signed  by  the  chairman. 

6.  The  boaid  shall  keep  minutes  of  their  proceedings,  which  may  be  inspected 
or  copied  by  a  Secretary  of  State,  or  any  person  authorised  by  him  to  inspect 
or  copy  the  same. 

Schedule  Three. 


Date  of  Act. 


5  &  6   Vict.  c.  99. 


23  &  24  Vict.  C.151. 


25  &  26  Vict.  c.  76. 


Title  of  Act. 


An  act  to  prohibit  the  em- 
ployment of  vromen  and 
girls  in  mines  and  colli- 
eries, to  regulate  the  em- 
ployinent  of  boys,  and 
to  make  other  provisions 
relating  to  person  vrork- 
ing  therein. 

An  act  for  the  regulation 
and  inspection  of  mines. 


An  act  to  amend  the  lav? 
relating  to  coal  mines. 


Extent  of  Repeal. 


The  whole  act  so  far  as  it  re- 
lates to  mines  to  which  this 
act  applies. 


Sections  one  to  five,  both  in- 
clusive, so  far  as  they  relate 
to  mines  tb  which  this  act 
applies,  and  the  residue  of 
the  act  entirely. 

The  whole  act. 
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*35  &  36  Vict.  c.  77.  [*673] 

An  Act  to  consolidate  and  amend  the  Law  relating  to  Metalliferovs 
^ines.  [10th  August,  1872.] 

Whereas  it  is  expedient  to  amend  the  law  relating  to  the  regulation  and 
inspection  of  mines  other  than  mines  to  which  the  Coal  Mines  Regulation  Act 
1872,  applies :  ' 

Be  it  therefore  enacted  by,  &c.,  &c.,  as  follows  : 

Preliminary. 

1.  This  act  may  he  cited  as  "The  Metalliferous  Mines  Eegulation  Act 
1872."  ' 

2.  This  act  shall  not  come  into  operation  until  the  1st  day  of  January,  1873 
which  date  is  in  this  act  referred  to  as  the  commencement  of  this  act.  ' 

3.  This  a«t  shall  apply  to  every  mine  of  whatever  description  other  than  a 
miue  to  which  the  Coal  Mines  Eegulation  Act,  1872  (y),  applies. 

PAET  I. 
Employment  of  Wom^,   Young  Persons,  and  Children. 

4.  No  boy  under  the  age  of  twelve  years,  and  no  girl  or  woman  of  any  age, 
shall  be  employed  in  or  allowed  to  be  for  the  purpose  of  employment  in  any 
mine  to  which  this  act  applies  below  ground. 

5.  A  boy  of  the  age  of  twelve  years  and  under  the  age  of  thirteen  years,  and  a 
male  young  person  of  the  age  of  thirteen  and  under  the  age  of  sixteen  years  shall 
not  be  employed  in  or  allowed  to  be  for  the  purpose  of  employment  in  any  mine 
to  which  this  act  applies  below  ground  for  more  than  fifty-four  hours  in  any  one 
week,  or  more  than  ten  hours  in  any  one  day,  or  otherwise  than  in  accordance 
with  the  regulations  following;  that  is  to  say, 

(1.)  There  shall  be  allowed  an  interval  of  not  less  than  eight  hours  between 
the  period  of  employment  on  Friday  and  the  period  of  employment 
on  the  following  Saturday,  and  in  other  cases  of  not  less  than  twelve 
hours  between  each  period  of  emplqyment;  provided  always,  that  in 
the  case  of  boys  and  young  male  persons  whose  employment  is  at  such 
distance  from  their  ordinary  place  of  residence  that  they  do  not  return 
there  during  the  intervals  of  labour,  and  who  are  not  employed  during 
more  than  forty  hours  in  any  week,  an  interval  of  not  less  than  eight 
hours  shall  be  allowed  between  each  period  of  employment : 

(2.)  The  period  of  each  employment  shall  be  deemed  to  begin  at  the  time  of 
leaving  the  surface,  and  to  end  at  the  time  of  returning  to  the  surface: 

(3.)  A  week  shall  be  deemed  to  begin  at  midnight  on  Saturday  night,  and  to 
end  at  midnight  on  the  succeeding  Saturday  night. 

6.  The  ovmer  or  agent  of  every  mine  to  which  this  act  applies  shall  keep  in 
the  oflSce  at  the  mine,  or  in  the  principal  ofBce  of  the  mine  belonging  to  the 
same  owner  in  the  district  in  which  the  mine  is  situated,  a  register,  and  shall 
cause  to  be  entered  in  such  register  the  name,  age,  residence,  and  date  of  first 
employment  of  all  boys  of  the  age  of  twelve  and  under  the  age  of  thirteen  years, 
and  of  all  male  young  persons  of  the  age  of  thirteen  and  under  the  age  of  sixteen 
years  who  are  employed  in  *the  mine  below  ground,  and  of  all  women,  [*674] 
ybung  persons,  and  children  employed  above  ground  in  connexion  vrith  a  mine, 
and  shall  produce  such  register  to  any  inspector  under  this  act  at  the  mine  at 
all  reasonable  times  when  required  by  him,  and  allow  him  to  inspect  and  copy 
the  same. 

{y)  Ante,  p.  641.  and  see  sect.  39,  post,  p.  687. 
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The  immediate  employer  of  every  boy  or  male  young  person  of  the  ages  afore- 
said, other  than  the  owner  or  agent  of  th6  mine,  before  he  causes  such  boy  or 
male  young  person  to  be  in  any  mine  to  which  this  act  applies  below  ground, 
shall  report  to  the  owner  or  agent  of  such  mine,  or  some  person  appointed  by 
such  owner  or  agent,  that  he  is  about  to  employ  him  in  such  mine. 

7.  Where  there  is  a  shaft,  inclined  plane,  or  level  in  any  mine  to  which  this 
act  applies,  whether  for  the  purpose  of  an  entrance  to  such  mine  or  of  a  com- 
munication from  one  part  to  another  part  of  such  mine,  and  persons  are  taken 
up,  down,  or  along  such  shaft,  plane,  or  level  by  means  of  an  engine,  windlass, 
or  gin,  driven  or  worked  by  steam  or  any  mechanical  power,  or  by  an  animal 
or  by  manual  labour,  a  person  shall  not  be  allowed  to  have  charge  of  such 
engine,  windlass,  or  gin,  or  of  any  part  of  the  machinery,  ropes,  chains,  or  tackle 
connected  therewith,  unless  he  is  a  male  of  at  least  eighteen  years  of  age. 

Where  the  engine,  windlass,  or  gin  is  worked  by  an  animal  the  person  under 
whose  direction  the  driver  of  the  animal  acts  shall,  for  the  purposes  of  this 
section,  be  deemed  to  be  the  person  in  charge  of  the  engine,  windlass,  or  gin, 
but  such  driver  shall  not  be  under  twelve  years  of  age. 

8.  If  any  person  contravenes  or  fails  to  comply  vsdth  any  provision  of  this 
act  with  respect  to  the  employment  of  women,  girls,  young  persons,  or  boys,  or 
to  the  register  of  or  report  respecting  boys  and  male  young  persons,  or  to  the 
employment  of  persons  about  any  engine,  windlass,  or  gin,  he  shall  be  guilty 
of  an  offence  against  this  act ;  and  in  case  of  any  such  contravention  or  non-com- 
pliance by  any  person  whomsoever  in  the  case  of  any  mine,  the  owner  and  agent 
of  such  mine  shall  each  be  guilty  of  an  offence  against  this  act,  unless  he  proves 
that  he  had  taken  all  reasonable  means  by  publishing  and  to  the  best  of  his 
power  enforcing  the  provisions  of  this  act  to  prevent  such  contravention  or  non- 
compliance. 

If  it  appear  that  a  boy  or  young  person  or  a  person  employed  about  an  engine, 
windlass,  or  gin,  was  employed  on  the  representation  of  his  parent  or  guardian 
that  he  was  of  that  age  at  which  his  employment  would  not  be  in  contraven- 
tion of  this  act,  and  under  the  belief  in  good  faith  that  he  was  of  that  age,  the 
owner  or  agent  of  the  mine  and  the  immediate  employer  shall  be  exempted  from 
any  penalty,  and  the  parent  or  guardian  shall,  for  such  misrepresentation,  be 
deemed  guilty  of  an  offence  against  this  act. 

Wages. 

9.  No  wages  shall  be  paid  to  any  person  employed  in  or  about  any  mine  to 
which  this  act  applies  at  or  within  any  public  house,  beer  shop,  or  place  for  the 
sale  of  any  spirits,  wine,  beer,  cyder,  or  other  spirituous  or  fermented  liquor, 
or  other  house  of  entertainment,  or  any  office,  garden,  or  place  belonging  or 
contiguous  thereto,  or  occupied  therewith  (a). 

Every  person  who  contravenes  or  fails  to  comply  with,  or  permits  any  person 
to  contravene  or  fail  to  comply  with,  this  section  shall  be  guilty  of  an  offence 
against  this  act,  and  in  the  event  of  any  such  contravention  or  non-compliance 
[*675]  in  the  case  of  any  mine  by  any  person  whomsoever  *the  owner  and  agent 
of  such  mine  shall  each  be  guilty  of  an  offence  against  this  act,  unless  he  prove 
that  he  had  taken  all  reasonable  means  by  publishing  and  to  the  best  of  his 
power  enforcing  the  provisions  of  this  section  to  prevent  such  contravention  or 
non-compliance. 

Setvrns,  Notices,  and  Ahandonment 

10.  On  or  before  the  first  day  of  August  in  every  year  the  owner  or  agent  of 
every  mine  to  which  this  act  applies  shall  send  to  the  inspector  of  the  district 
on  behalf  of  a  Secretary  of  State  a  correct  return  (a),  specifying,  with  respect 
to  the  year  ending  on  the  preceding  thirty-first  day  of  December,  the  quantity 

(z)  And  see  35  &  36  Vict.  c.  76,  s.  16,  ante,  p.  645,  and  46  &  47  Vict.  c.  31, 
post.  - 

(a)  Sect.  10  was  repealed  by  38  &  39  Vict.  c.  39,  s.  4,  post. 
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of  mineral  sold  or  produced  from  such  mine,  and .  the  number  of  persons  ordi- 
narily employed  in  or  about  such  mine,  below  ground  and  above  ground,  dis- 
tinguishing those  who  are  employed  below  ground  and  above  ground,  and  dis- 
tinguishing the  different  classes  and  ages  of  the  persons  so  employed  whose 
hours  of  labour  are  regulated  by  this  act. 

The  return  shall  be  in  such  form  as  may  be  from  time  to  time  prescribed  by 
a  Secretary  of  State,  and  the  inspector  of  the  district  on  behalf  of  a  Secretary 
of  State  shall  from  time  to  time  on  application  furnish  forms  for  the  purpose 
of  such  return. 

Every  owner  or  agent  of  a  mine  who  fails  to  comply  with  this  section,  or 
makes  any  return  which  is  to  his  knowledge  false  in  any  particular,  shall  be 
guilty  of  an  offence  against  this  act. 

Provided  that  in  any  mine  where  not  more  than  twelve  persons  are  em- 
ployed underground,  the  returns  specifying  the  quantity  of  mineral  sold  or 
produced  from  such  mine  shall  be  made  by  the  barmaster  or  other  oflicer,  if 
any,  emploved  to  collect  the  dues  or  royalty  ;  and  where  there  is  such  a  bar- 
master  or  other  ofiScer  the  owner  or  agent  of  such  mine  shall  not  be  required 
to  send  any  return  specifying  the  number  of  persons  employed  in  or  about 
such  mine. 

11.  Where  in  or  about  any  mine  to  which  this  act  applies,  whether  above 
or  below  ground,  either — 

(1.)  loss  of  life  or  any  personal  injury  to  any  person  employed  in  or 
about  the  mine  occurs  by  reason  of  any  explosion  of  gas,  powder, 
or  of  any  steam  boiler ;  or 

(2.)  loss  of  life  or  any  serious  personal  injury  to  any  person  employed  in 
or  about  the  mine  occurs  by  reason  of  any  accident  whatever, 
the  owner  or  agent  of  the  mine  shall,  within  twenty-four  hours  next  after  the 
explosion  or  accident,  send  notice  in  writing  of  the  explosion  or  accident  and 
of  the  loss  of  life  or  personal  injury  occasioned  thereby  to  the  inspector  of  the 
district  on  behalf  of  a  Secretary  of  State,  and  shall  specify  in  such  notice  the 
character  of  the  explosion  or  accident,  and  the  number  of  persons  killed  and 
injured  respectively. 

Where  any  personal  injury,  of  which  notice  is  required  to  be  sent  under  this 
section,  results  in  the  death  of  the  person  injured,  notice  in  writing  of  the  Heath 
shall  be  sent  to  the  inspector  of  the  district  on  behalf  of  a  Secretary  of  State 
within  twenty-four  hours  after  such  death  comes  to  the  knowledge  of  the  owner 
or  agent. 

Every  owner  or  agent  who  fails  to  act  in  compliance  with  this  section  shall 
be  guilty  of  an  offence  against  this  act. 

12.  In  any  of  the  following  cases,  namely, 

(1.)  Where  any  working  is  commenced  for  the  purpose  of  opening  a  new 

shaft  for  any  mine  to  which  this  act  applies ; 
(2.)  Where  a  shaft  of  any  mine  to  which  this  act  applies  is  abandoned  or  the 

working  thereof  discontinued ; 
(3.)  Where  the  working  of  a  shaft  of*any  mine  to  which  this  act  *ap-  [*676] 
plies  is  recommenced  after  any  abandonment  or  discontinuance  for  a 
period  exceeding  two  months  ;  or, 
(4. )  Where  any  change  occurs  in  the  name  of,  or  in  the  name  of  the  owner  or 
agent  of,  a  mine  to  which  this  act  applies,  or  in  the  ofScers  of  any  in- 
corparated  company  which  is  the  owner  of  a  mine  to  which  this  act 
applies : 
the  owner  or  agent  of  such  mine  shall  give  notice  thereof  to  the  inspector  of 
the  district  within  two  months  after  such  commencement,  abandonment,  dis- 
continuance, recommencement,  or  change,  and  if  such  notice  is  not  given,  the 
owner  or  agent  shall  be  guilty  of  an  offence  against  this  act. 
Provided  that — 
(1.)  This  section  shall  apply  only  to  any  working  or  mine  in  which  more 

than  twelve  persons  are  ordinarily  employed  below  ground  ;  and 
(2.)  In  the  case  of  a  partnership  working  a  mine  within  the  stannaries  of 
Devon  and  Cornwall,  if  notice  of  every  change  in  the  purser  of  the 
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partnership  is  sent  as  required  "by  'this  section,  notice  of  a  change  in 
the  members  of  such  partnership  need  not  be  sent  in  pursuance  of 
this  section. 

13.  Where  any  mine  to  which  this  act  applies  is  abandoned  or  the  working 
thereof  discontinued,  at  whatever  time  such  abandonment  or  discontinuance 
occurred,  the  owner  thereof,  and  every  other  person  interested  (6)  in  the  min- 
erals of  the  mine,  shall  cause  the  top  of  the  shaft  and  any  side  entrance  from 
the  surface  to  be  and  to  be  kept  securely  fenced  for  the  prevention  of  accidents. 

Provided  that — 

(1.)  Subject  to  any  contract  to  the  contrary,  the  owner  of  the  mine  shall,  as 
between  him  and  any  other  person  interested  in  the  minerals  of  the 
mine,  be  liable  to  carry  into  effect  this  section,  and  to  pay  any  costs 
incurred  by  any  other  person  interested  in  the  minerals  ol  the  mine  in 
carrying  this  section  into  effect : 
(2.)  Where  such  abandonment  or  discontinuance  has  occurred  in  the  case  of 
a  mine  before  the  passing  of  this  act,  this  section  shall  apply  only  to 
such  shaft  or  side  entrance  of  the  mine  as  is  situate  within  fifty  yards 
of  any  highway,  road,  footpath,  or  place  of  public  resort  or  in  open  or 
unenclosed  land,  or  not  being  situate  as  aforesaid,  is  required  by-  an 
inspector  in  writing  to  be  fenced,  on  the  ground  that  it  is  specially 
dangerous : 
(3.)  Nothing  in  this  section  shall  exempt  any  person  from  any  liability 

under  any  other  act,  or  otherwise. 
If  any  person  fail  to  act  in  conformity  with  this  section  he  shall  be  guilty  of 
an  offence  against  this  act. 

Any  shaft  or  side  entrance  which  is  not  fenced  as  required  by  this  section, 
and  is  vrithin  fifty  yards  of  any  highway,  road,  footpath,  or  place  of  public 
resort,  or  is  in  open  or  unenclosed  land,  or  is  required  by  an  inspector  as  afore- 
said to  be  fenced,  shall  be  deemed  to  be  a  nuisance  within  the  meaning  of  sec- 
tion eight  of  the  Nuisances  Eemoval  Act  for  England,  1855,  as  amended  and 
extended  by  the  Sanitary  Act,  1866. 

14.  Where  any  mine  to  which  this  act  applies  in  which  more  than  twelve 
persons  have  ordinarily  been  employed  below  ground  is  abandoned,  the  owner 
of  such  mine  at  the  time  of  the  abandonment  shall,  within  three  months  after 
such  abandonment,  send  to  a  Secretary  of  State  an  accurate  plan,  on  a  scale 
of  not  less  than  a  scale  of  two  chains  to  one  inch,  or  on  such  other  scale  as  the 
plan  last  used  in  the  mine  is  constructed  on,  showing  the  boundaries  of  the 
[*677]  workings  of  such  mine  up  *to  the  time  of  the  abandonment,  with  the 
view  of  its  being  preserved  under  the  care  of  the  Secretary  of  State ,  but  no 
person  other  than  an  inspector  shall  be  at  liberty  to  inspect  or  to  copy  such 
plan  within  ten  years  of  its  receipt  by  the  Secretary  of  State  without  the  license 
of  such  Secretary  of  State. 

Every  person  who  fails  to  comply  with  this  section  shall  be  guilty  of  an  of- 
fence against  this  act. 

Inspection. 

15.  A  Secretary  of  State  may  from  time  to  time  appoint  any  fit  persons  to  be 
inspectors  of  mines  to  which  this  act  applies,  and  assign  them  their  duties,  and 
may  award  them  such  salaries  as  the  Commissioners  of  her  Majesty's  Treasury 
may  approve,  and  may  remove  such  inspectors. 

Notice  of  the  appointment  of  every  such  inspector  shall  be  published  in  the 
London  Gazette. 

Any  such  inspector  is  referred  to  in  this  act  as  an  inspector,  and  the  inspector 
of  a  district  means  the  inspector  who  is  for  the  time  being  assigned  to  the  dis- 
trict or  portion  of  the  United  Kingdom  with  reference  to  which  the  term  is 
used. 

Any  person  appointed  or  acting  as  inspector  under  the  Coal  Mines  Eegulation 

•     (i)  See  Evans  v.  Lady  Mostyn,  L.  E.,  2  C.  P.  547;  47  L.  J.,  M.  C.  25. 
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Act,  1872,  if  directed  by  a  Secretary  of  State  to  act  as  an  inspector  tinder  this 
act,  may  so  act  and  shall  be  deemed  to  be  an  inspector  under  this  act. 

16.  Any  person  who  practises  or  acts  or  is  a  partner  of  any  person  who  prac- 
tises or  acts  as  a  land  agent  or  mining  engineer,  or  as  a  manager,  viewer,  agent, 
or  valuer  of  mines,  or  arbitrator  in  any  differences  arising  between  owners, 
agents,  or  managers  of  mines,  or  is  otherwise  employed  in  or  about  any  mine 
(whether  such  mine  is  one  to  which  this  act  applies  or  not),  shall  not  act  as  an 
inspector  of  mines  under  this  act. 

17.  An  inspector  under  this  act  shall  have  power  to  do  all  or  any  of  the  fol- 
lowing things ;  namely, 

(1.)  To  make  such  examination  and  inquiry  as  may  be  necessary  to  ascertain 
whether  the  provisions  of  this  act  relating  to  matters  above  ground  or 
below  ground  are  complied  with  in  the  case  of  any  mine  to  which  this 
act  applies : 
(2.)  To  enter,  inspect,  and  examine  any  mine  to  which  this  act  applies,  and 
every  part  thereof,  at  all  reasonable  times,  by  day  and  night,  but  so  as 
not  to  impede  or  obstruct  the  working  of  the  said  mine  ; 
(3.)  To  examine  into  and  make  inquiry  respecting  the  state  and  condition  of 
any  mine  to  which  this  act  applies,  or  any  part  thereof,  and  the  venti- 
lation of  the  mine,  and  the  sufficiency  of  the  special  rules  (if  any)  for 
the  time  being  in  force  in  the  mine,  and  all  matters  and  things  con- 
nected with  or  relating  to  the  safety  of  the  persons  employed  in  or 
about  the  mine  or  any  mine  contiguous  thereto ; 
(4.)  To  exercise  such  other  powers  as  may  be  necessary  for  carrying  this  act 

into  effect. 
Every  person  who  wilfully  obstructs  any  inspector  in  the  execution  of  his 
duty  under  this  act,  and  every  owner  and  agent  of  a  mine  who  refuses  or  neg- 
lects to  furnish  to  the  inspector  the  means  necessary  for  making  any  entry,  in- 
spection, examination,  or  inquiry  under  this  act  in  relation  to  such  mine,  shall 
be  guilty  of  an  offence  against  this  act. 

18.  If  in  any  respect  (which  is  not  provided  against  by  any  express  provision 
of  this  act,  or  by  any  special  rule)  any  inspector  find  any  mine  to  which  this 
act  applies,  or  any  part  thereof,  or  any  matter,  thing,  or  practice  in  or  con- 
nected with  any  such  mine,  to  be  dangerous  or  defective,  so  as  in  his  opinion 
to  threaten  or  tend  to  the  bodily  injury  of  any  person,  such  inspector  may  give 
notice  in  writing  thereof  to  the  owner  or  agent  *of  the  mine,  and  shall  [*678] 
state  in  such  notice  the  particulars  in  which  he  considers  such  mine,  or  any  part 
thereof,  or  any  matter,  thing,  or  practice;  to  be  dangerous  or  defective'  and  re- 
quire the  same  to  be  remedied ;  and  unless  the  same  be  forthwith  remedied, 
the  inspector  shall  also  report  the  same  to  a  Secretary  of  State. 

If  the  owner  or  agent  of  the  mine  objects  to  remedy  the  matter  complained 
of  in  the  notice,  he  may,  within  twenty  days  after  the  receipt  of  such  notice, 
send  his  objection  in  writing,  stating  the  grounds  thereof,  to  a  Secretary  of 
State  ;  and  thereupon  the  matter  shall  be  determined  by  arbitration  in  manner 
provided  by  this  act ;  and  the  date  of  the  receipt  of  such  objection  shall  be 
deemed  to  be  the  date  of  the  reference. 

If  the  owner  or  agent  fail  to  comply  either  with  the  requisition  of  the  notice, 
where  no  objection  is  sent  within  the  time  aforesaid,  or  with  the  award  made 
on  arbitration,  within  twenty  days  after  the  expiration  of  the  time  for  objection 
or  the  time  of  making  of  the  award  (as  the  case  may  be),  he  shall  be  guilty  of 
an  offence  against  this  act,  and  the  notice  and  award  shall  respectively  be 
deemed  to  be  written  notice  of  such  offence. 

Provided  that  the  court,  if  satisfied  that  the  owner  or  agent  has  taken  active 
measures  for  complying  with  the  notice  or  award,  but  has  not,  with  reasonable 
diligence,  been  able  to  complete  the  works,  may  adjourn  any  proceedings  taken 
before  them  for  punishing  such  offence  ;  and,  if  the  works  are  completed  within 
a  reasonable  time,  no  penalty  shall  be  inflicted. 

No  person  shall  be  precluded  by  any  agreement  from  doing  such  acts  as  may 
be  necessary  to  comply  vrith  the  provisions  of  this  section,  or  be  liable  under 
any  contract  to  any  penalty  or  forfeiture  for  doing  such  acts. 

(681) 


620  35  &  36  Vict.  c.  77. 

19.  The  owner  or  agent  of  every  mine  to  which  this  act  applies  shall  keep  in 
the  ofSee  at  the  mine,  or  La  the  principal  ofa.ce  of  the  mines  belonging  to  the 
same  owner  in  the  district  in  which  the  mine  is  situated,  an  accurate  plan  of 
the  workings  of  such  mine,  showing  the  workings  up  to  at  least  six  months 
previously,  other  than  workings  which  were  last  discontinued  at  a  date  more 
than  twelve  months  before  the  commencement  of  this  act  (e). 

The  owner  or  agent  of  the  mine  shall  produce  to  an  inspector  under  this  act, 
at  one  of  the  aforesaid  oflSces,  such  plan,  and  shall,  if  requested  by  the  inspec- 
tor, mark  on  such  plan  the  progress  of  the  workings  of  the  mine  up  to  the  time 
of  such  production,  and  shall  allow  the  inspector  to  examine  the  same. 

If  the  owner  or  agent  of  any  mine  faUs  to  keep  such  plan  as  is  prescribed  by 
this  section,  or  wilfully  refuses  to  produce  or  allow  to  be  examined  such  plan, 
or  wilfully  withholds  any  portion  of  any  plan,  or  conceals  any  part  of  the 
workings  of  his  mine,  or  produces  an  imperfect  or  inaccurate  plan,  unless  he 
shows  that  he  was  ignorant  of  such  concealment,  imperfection,  or  inaccuracy, 
he  shall  be  guilty  of  an  offence  against  this  act ;  and,  further,  the  inspector 
may,  by  notice  in  writing  (whether  a  penalty  for  such  offence  has  or  has  not 
been  inflicted),  require  the  owner  or  agent  to  cause  an  accurate  plan,  such  as  is 
prescribed  by  this  section,  to  be  made  within  a  reasonable  time  at  the  expense 
of  the  owner  of  the  mine,  on  a  scale  of  not  less  than  a  scale  of  two  chains  to  one 
inch,  or  on  such  other  scale  as  the  plan  used  in  the  mine  is  constructed  on. 

If  the  owner  or  agent  fail  within  twenty  days,  or  such  further  time  as  maybe 
shown  to  be  necessary,  after  the  requisition  of  the  inspector,  to  make  or  cause 
to  be  made  such  plan,  he  shall  be  guilty  of  an  offence  against  this  act. 

Provided  that  this  section  shall  apply  only  to  a  mine  to  which  this  act  ap- 
plies, and  in  which  more  than  twelve  persons  are  ordinarily  employed  below 
ground. 

[*679]  *20.  Every  inspector  under  this  act  shall  make  an  annual  report  of 
his  proceedings  during  the  preceding  year  to  a  Secretary  of  State,  which  report 
shall  be  laid  before  both  Houses  of  Parliament. 

A  Secretary  of  State  may,  at  any  time  direct  an  inspector  to  make  a  special 
report  with  respect  to  any  accident  in  a  mine  to  which  this  act  applies,  which 
accident  has  caused  loss  of  life  or  personal  injury  to  any  person,  and  in  such 
case  shall  cause  such  report  to  be  made  public  at  such  time  and  in  such  manner 
as  he  thinks  expedient. 

Arbitration. 

21.  With  respect  to  arbitrations  under  this  act,  the  loUowing  provisions  shall 
have  effect : 

(1.)  The  parties  to  the  arbitration  are  in  this  section  deemed  to  be  the  owner 
or  agent  of  the  mine  on  the  one  hand,  and  an  inspector  of  mines  on  be- 
half of  the  Secretary  of  State  on  the  other : 

(2.)  Each  01  the  parties  to  the  arbitration  may,  within  twenty-one  days  after 
the  date  of  the  reference,  appoint  an  arbitrator : 

(3.)  No  person  shall  act  as  arbitrator  or  umpire  nnder  this  act  who  is  em- 
ployed in  or  in  the  management  of  or  is  interested  in  the  mine  to  which 
the  arbitration  relates : 

(4.)  The  appointment  of  an  arbitrator  under  this  section  shall  be  in  writing, 
and  notice  of  the  appointment  shall  be  forthwith  sent  to  the  other  party 
to  the  arbitration,  and  shall  not  be  revoked  without  the  consent  of 
such  other  party : 

(5.)  The  death,  removal,  or  other  change  in  any  of  the  parties  to  the  arbitra- 
tion shall  not  affect  the  proceedings  under  this  section  : 

(6. )  If  within  the  said  twenty-one  days  either  of  the  parties  fail  to  appoint 
an  arbitrator,  the  arbitrator,  appointed  by  the  other  party  may  pro- 
ceed to  hear  and  determine  the  matter  in  difference,  and  in  such  case 
the  award  of  the  single  arbitrator  shall  be  final : 

(e)  Compare  35  &  36  Vict.  c.  76,  s.  47,  ante,  p.  656. 
(682) 


THE  METALLIFEROUS  MINES  REGULATION  ACT,  1872.     621 

(7.)  If  before  an  award  has  been  made  any  avbitrator  appointed  by  either 
,  party  die  or  become  incapable  to  act,  or  for  fourteen  days  refuse  or 
neglect  to  act,  the  party  by  whom  such  arbitrator  was  appointed  may 
appoint  some  other  person  to  act  in  his  place  ;  and  if  he  fail  to  do  so 
within  fourteen  days  after  notice  in  writing  from  the  other  party  for 
that  purpose,  the  remaining  arbitrator  may  proceed  to  hear  and  deter- 
mine the  matters  in  difference,  and  in  such  case  the  award  of  such 
sinfi'le  arbitrator  shall  be  final : 

(8.)  In  either  of  the  foregoing  cases,  where  an  arbitrator  is  empowered  to  act 
singly,  upon  one  of  the  parties  failing  to  appoint,  the  party  so  failing 
may,  before  the  single  arbitrator  has  actually  proceeded  in  the  arbi- 
tration, appoint  an  arbitrator,  who  shall  then  act  as  if  no  failure  had 
been  made. 

(9.)  If  the  arbitrators  fail  to  make  their  award  within  twenty-one  days  after 
the  day  on  which  the  last  of  them  was  appointed  or  within  such  ex- 
tended time  (if  any)  as  may  have  been  appointed  for  that  purpose  by 
both  arbitrators  under  their  hands,  the  matter  in  difference  shall  be 
determined  by  the  umpire  appointed  as  hereinafter  mentioned : 

(10.)  The  arbitrators,  before  they  enter  upon  the  matters  referred  to  them, 
shall  appoint  by  writing  under  their  hands  an  umpire  to  decide  on 
points  on  which  they  may  differ : 

(11.)  If  the  umpire  die  or  become  incapable  to  act  before  he  has  made  his 
award,  or  refuses  to  make  his  award  within  a  reasonable  time  after  the 
matter  has  been  brought  within  his  cognizance,  the  persons  or  person 
who  appointed  such  umpire  shall  foi-thwith  appoint  another  umpire  in 
his  place : 

(12.)  If  the  arbitrators  fail  or  refuse,  or  for  seven  days  after  the  request 
*of  either  party  neglect  to  appoint  an  umpire,  then  on  the  ap-  [*680] 
plication  of  either  party  an  umpire  shall  be  appointed  by  the  chairman 
of  the  genteral  or  quarter  sesMons  of  the  peace  within  the  jurisdiction 
of  which  the  mine  is  situate : 

(13.)  The  decision  of  every  umpire  on  the  matters  referred  to  him  shall  be 
final: 

(14.)  If  a  single  arbitrator  fail  to  make  his  award  within  twenty-one  days 
after  the  day  on  which  he  was  appointed,  the  party  who  appointed  him 
may  appoint  another  arbitrator  to  act  in  his  place : 

(15. )  The  arbitrators  and  their  umpire,  or  any  of  them,  may  examine  the  parties 
and  their  witnesses  on  oath ;  they  may  also  consult  any  counsel,  engi- 
neer, or  scientific  person  whom  they  may  think  it  expedient  to  consult : 

(16.)  The  payment,  if  any,  to  be  made  to  any  arbitrator  or  umpire  for  his 
services,  shall  be  fixed  by  the  Secretary  of  State,  and  together  with  the 
costs  of  the  arbitration  and  award,  shall  be  paid  by  the  parties  or  one 
of  them  according  as  the  award  may  direct.  Such  costs  may  be  taxed 
by  a  master  of  one  of  the  superior  courts,  who,  on  the  written  applica- 
tion of  either  of  the  parties,  shall  ascertain  and  certify  the  proper 
amount  of  such  costs.  The  amount,  if  any,  payable  by  the  Secretary 
of  State,  shall  be  paid  as  part  of  the  expenses  of  inspectors  under  this 
act.  The  amount,  if  any,  payable  by  the  owner  or  agent  may,  in  the 
event  of  nonpayment,  be  recovered  in  the  same  manner  as  penalties 
under  this  act : 

(17.)  Every  person  who  is  appointed  an  arbitrator  or  umpire  under  this  sec- 
tion shall  be  a  practical  mining  engineer  or  a  person  accustomed  to  the 
working  of  mines ;  but  when  an  award  has  been  made  under  this  sec- 
tion, the  arbitrator  or  umpire  who  made  the  same  shall  be  deemed  to 
have  been  duly  qualified  as  provided  by  this  section. 

Coroners. 
22.  "With  respect  to  coroners  inquests  on  the  bodies  of  persons  whose  death 
may  have  been  caused  by  explosions  or  accidents  in  mines  to  which  this  act  ap- 
plies, the  following  provisions  shall  have  effect : 
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(1. )  Where  a  coroner  holds  an  inquest  upon  a  body  of  any  person  whose  death 
may  have  been  caused  by  any  explosion  or  accident,  of  which  notice  is 
required  by  this  act  to  be  given  to  the  inspector  of  the  district,  the  cor- 
oner shall  adjourn  such  inquest  unless  an  inspector,  or  some  person  on 
behalf  of  a  Secretary  of  State,  is  present  to  watch  the  proceedings : 

(2.)  The  coroner,  at  least  four  days  before  holding  the  adjourned  inquest, 
shall  send  to  tlie  inspector  of  the  district  notice  in  writing  of  the  time 
and  place  of  holding  the  adjourned  inquest : 

(3.)  The  coroner,  before  the  adjournment,  may  take  evidence  to  identify  the 
body,  and  may  order  the  interment  thereof. 

(4.)  If  an  explosion  or  accident  has  not  occasioned  the  death  of  more  than 
one  person,  and  the  coroner  has  sent  to  the  inspector  of  the  district 
notice  of  the  time  and  place  of  holding  the  inquest  not  less  than  forty- 
eight  hours  before  the  time  of  holding  the  same,  it  shall  not  be  im- 
perative on  him  to  adjourn  such  inquest  in  pursuance  of  this  section, 
if  the  majority  of  the  jury  think  it  unnecessary  so  to  adjourn : 

(5.)  An  inspector  shall  be  at  liberty  at  any  such  inquest  to  examine  any  wil^ 
ness,  subject  nevertheless  to  the  order  of  the  coroner : 

(6.)  Where  evidence  is  given  at  an  inquest  at  which  an  inspector  is  not  pre- 
sent of  any  neglect  as  having  caused  or  contributed  to  the  explosion  or 
[*681]  accident,  or  of  any  defect  in  or  about  the  mine  *appearing  to  the 
coroner  or  jury  to  require  a  remedy,  the  coroner  shall  send  to  the  in- 
spector of  the  district  notice  in  writing  of  such  neglect  or  default : 

(7. )  Any  person  having  a  personal  interest  in  or  employed  in  or  in  the  man- 
agement of  the  mine  in  which  the  explosion  or  accident  occurred, 
shall  not  be  qualified  to  serve  on  the  jury  empannelled  on  the  inquest; 
and  it  shall  be  the  duty  of  the  constable  or  other  ofScer  not  to  sum- 
mon any  person  disqualified  under  this  provision,  and  it  shall  be  the 
duty  of  the  coroner  not  to  allow  any  such  person  to  be  sworn  or  to  sit 
on  the  jury. 

Every  person  who  fails  to  comply  with  the  provisions  of  this  section  shall  be 
guilty  of  an  offence  against  this  act. 

PAET  II.— Etjles. 

General  Sules. 

23.  The  following  general  rules  shall,  so  far  as  may  be  reasonably  practica- 
ble, be  observed  in  every  mine  to  which  this  act  applies  : — 

(1.)  An  adequate  amount  of  ventilation  shall  be^  constantly  produced  in 
every  mine  to  such  an  extent  that  the  shafts,  winzes,  sumps,  levels, 
underground  stables  and  working  places  of  such  mine,  and  the  trav- 
elling roads  to  and  from  such  working  places,  shall  be  in  a  fit  state  for 
working  and  passing  therein. 
(3.)  Gunpowder  or  other  explosive  or  inflammable  substance  shall  only  be 

used  underground  in  the  mine  as  follows  (d)  : 
(d)  And  see  35  &  36  Vict.  c.  76,  s.  51,  subs.  8,  ante,  p.  660. 
(a.)  It  shall  not  be  stored  in  the  mine  : 
(6.)  It  shall  not  be  taken  into  the  mine,  except  in  a  case  or  canister 

containing  not  more  than  four  pounds  : 
(c.)  A  workman  shall  not  have  in  use  at  one  time  in  any  one  place 

more  than  one  of  such  cases  or  canisters  : 
(d.)  In  charging  holes  for  blasting,  except  in  mines  excepted  from 
the  operation  of  this  section  by  the  Secretary  of  State,  an 
iron  or  .steel  pricker  shall  not  be  used,  and  a  person  shall  not 
have  in  his  possession  in  the  mine  underground  any  iron  or 
steel  pricker,  and  an  iron  or  steel  tamping  rod  or  stemmer 
shall  not  be  used  for  ramming  either  the  wadding  or  the  first 
part  of  the  tamping  or  stemming  on  the  powder  : 
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(e.)  A  charge  of  powder  ■which  has  missed  fire  shall  not  be  un- 
rammed. 

(3.)  Every  tmderground  plane  on  which  persons  travel,  which  is  self-acting, 
or  worked  by  an  engine,  windlass,  or  gin,  shall  be  provided  (if  ex- 
ceeding thirty  yards  in  length)  with  some  proper  means  of  signalling 
between  the  stopping  places  and  the  ends  of  the  plane,  and  shall  -be 
provided  in  every  case,  at  intervals  of  not  more  than  twenty  yards, 
with  sufficient  man-holes  for  places  of  refuge. 

(4.)  Every  road  on  which  persons  travel  underground,  where  the  produce  of 
the  mine  in  transit  exceeds  ten  tons  in  any  one  hour  over  any  part 
thereof,  and  where  the  load  is  drawn  by  a  horse  or  other  animal,  shall 
be  provided,  at  intervals  of  not  more  than  one  hundred  yards,  with 
sufficient  spaces  for  places  of  refuge,  each  of  which  spaces  shall  be  of 
sufficient  length,  and  of  at  least  three  feet  in  vrldth  between  the  wag- 
gons running  on  the  tram-road  and  the  side  of  the  road  ;  and  the  Sec- 
retary of  State  may,  if  he  see  fit,  require  the  inspector  to  certify 
whether  the  produce  *of  the  mine  in  transit  on  the  road  afore-  [*682] 
said  does  or  does  not  ordinarily  exceed  the  weight  as  aforesaid. 

(5.)  Every  man-hole  and  space  for  a  place  of  refuge  shall  be  constantly  kept 
clear,  and  no  person  shall  place  anything  in  a  man-hole  or  such  space 
so  as  to  prevent  access  thereto. 

(6.)  The  top  of  every  shaft  which  was  opened  before  the  commencement  of 
the  actual  working  for  the  time  being  of  the  mine,  and  has  not  been 
used  during  such  actual  working  shall,  if  so  required  in  writing  by 
the  inspector  of  the  district,  be  securely  fenced,  and  the  top  of  every 
other  shaft  which  for  the  time  being  is  out  of  use,  or  used  only  as  an 
air  shaft,  shall  be  securely  fenced. 

(7.)  The  top  and  all  entrances  between  the  top  and  bottom  of  every  working 
or  pumping  shaft  shall  be  properly  fenced,  but  this  shall  not  be  taken 
to  forbid  the  temporary  remoi^al  of  the  fence  for  the  purpose  of  repairs 
or  other  operations,  if  proper  precautions  are  used. 

(8.)  "Where  the  natural  strata  are  not  safe,  every  working  or  pumping  shaft 
shall  be  securely  cased,  lined,  or  otherwise  made  secure. 

(9.)  Where  one  portion  of  a  shaft  is  used  for  the  ascent  and  descent  of  per- 
sons by  ladders  or  a  man-engine,  and  another  portion  of  the  same 
shaft  is  used  for  raising  the  material  gotten  in  the  mine,  the  first-men- 
tioned portion  shall  be  cased  or  otherwise  securely  fenced  off  from  the 
last-mentioned  portion. 

(10.)  Every  working  shaft  in  which  persons  are  raised  shall,  if  exceeding 
fifty  yards  in  depth,  and  not  exempted  in  writing  by  the  inspector  of 
the  district,  be  provided  with  guides  and  some  proper  means  of  com- 
municating distinct  and  definite  signals  from  [the  bottom  of  the  shaft 
and  from  every  entrance  for  the  time  being  in  work  between  the  sur- 
face and  the  bottom  of  the  shaft  to  the  surfece,  and  from  the  surface  to 
the  bottom  of  the  shaft  and  to  every  entrance  for  the  time  being  in 
work  between  the  surface  and  the  bottom  of  the  shaft. 

(11.)  A  sufficient  cover  overhead  shall  be  used  when  lowering  or  raising  per- 
sons in  every  working  shaft,  except  where  it  is  worked  by  a  windlass, 
or  where  the  person  is  employed  about  the  pump  or  some  work  of  re- 
pair in  the  shaft,  or  where  a  written  exemption  is  given  by  the  inspec- 
tor of  the  district. 

(12.)  A  single  linked  chain  shall  not  be  used  for  lowering  or  raising  persona 
in  any  working  shaft  or  plane  except  for  the  short  coupling  chain  at- 
tached to  the  cage  or  load. 

(13.)  There  shall  be  on  the  drum  of  every  machine  used  for  lowering  or  rais- 
ing persons  such  flanges  or  horns,  and  also  if  the  drum  is  conical,  such 
other  appliances,  its  may  be  sufficient  to  prevent  the  rope  from  slip- 
ping. 

(14.)  There  shall  be  attached  to  every  machine  worked  by  steam,  water,  or 
mechanical  power,  and  used  for  lowering  or  raising  persons,  an  ade- 
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quate  break,  and  also  a  proper  indicator  (in  addition  to  any  mark  on 
the  rope)  which  shows  to  the  person  who  works  the  machine  the  posi- 
tion of  the  cage  or  load  in  the  shaft. 
(15.)  A  ladder  permanently  used  for  the  ascent  or  descent  of  persons  in  the 
mine  shall  not  be  fixed  in  a  vertical  or  overhanging  position,  and  shall 
be  inclined  at  the  most  convenient  angle  which  the  space  in  which 
the  ladder  is  fixed  allows,  and  every  such  ladder  shall  have  substantial 
platforms  at  intervals  of  not  more  than  twenty  yards. 
(16.)  If  more  than  twelve  persons  are  ordinarily  employed  in  the  mine  be- 
low ground,  suflicient  accommodation  shall  be  provided  above  ground 
[*683]     near  the  principal  entrance  of  the  mine,  and  not  in  the  *engine-house 
or  boiler-house,  for  enabling  the  persons  employed  in  the  mine  to  con- 
veniently dry  and  change  their  dress. 
(17.)  Every  fly-wheel  and  all  exposed  and  dangerous  parts  of  the  machinery 

used  in  or  about  the  mine  shall  be  and  be  kept  securely  fenced. 
(18.)  Every  steam  boiler  shall  be  provided  with  a  proper  steam  gauge  and 
water  gauge,  to  show  respectively  the  pressure  of  steam  and  the  height 
of  water  in  the  boiler,  and  with  a  proper  safety  valve. 
(19.)  No  person  shall  wilfully  damage,  or  without  proper  authority  remove 
or  render  useless,  any  fencing,  casing,  lining,  guide,  means  of  signal- 
ling, signal,  cover,  chain,  flange,  horn,  break,  indicator,  ladder,  plat- 
form, steam  gauge,  water  gauge,  safety  valve,  or  other  appliance  or 
thing  provided  in  any  mine  in  compliance  with  this  act. 
Every  person  who  contravenes  or  does  not  comply  with  any  of  the  general 
rules  in  this  section  shall  be  guilty  of  an  offence  against  this  act,  and  in  the 
event  of  any  contravention  of  or  non-compliance  with  any  of  the  said  general 
rules  in  the  case  of  any  mine  to  which  this  act  applies,  by  any  person  whom- 
soever, being  proved,  the  owner  and  agent  of  such  mine  shall  each  be  guilty  of 
an  offence  against  this  act,  unless  he  proves  that  he  had  taken  all  reasonable 
means  by  publishing  and  to  the  best  of  his  power  enforcing  the  said  rules  as 
regulations  for  the  working  of  the  mine  to  prevent  such  contravention  or  non- 
compliance. 

Special  Bules. 

24.  The  owner  or  agent  of  any  mine  to  which  this  act  applies  may,  if  he 
think  fit,  transmit  to  the  inspector  of  the  district,  for  approval  by  a  Secretary 
of  State,  rules  (referred  to  in  this  act  as  special  rules)  for  the  conduct  and 
guidance  of  the  persons  acting  in  the  management  of  such  mine  or  employed  in 
or  about  the  same,  so  as  to  prevent  dangerous  accidents,  and  to  provide  for  the 
safety  and  proper  discipline  of  the  persons  employed  in  or  about  the  mine,  and 
such  special  rules,  when  established,  shall  be  signed  by  the  inspector  who  is 
inspector  of  the  district  at  the  time  such  rules  are  established,  and  shall  be  ob- 
served in  and  about  every  such  mine  in  the  same  manner  as  if  they  were 
enacted  in  this  act. 

If  any  person  who  is  bound  to  observe  the  special  rules  established  for  any 
mine  aets  in  contravention  of  or  fails  to  comply  with  any  of  such  special  rules, 
he  shall  be  guilty  of  an  offence  against  this  act,  and  also  the  owner  and  agent 
of  such  mine  shall  each  be  guilty  of  an  offence  against  this  act,  unless  he  proves 
that  he  had  taken  all  reasonable  means  by  publishing  and  to  the  best  of  his 
power  enforcing  the  said  rules  as  regulations  for  the  working  of  the  mine  to 
prevent  such  contravention  or  non-compliance. 

25.  The  proposed  special  rules,  together  with  a  printed  notice  specifyihg  that 
any  objection  to  such  rules  on  the  ground  of  anything  contained  therein  or 
omitted  therefrom  may  be  sent  by  any  of  the  persons  employed  in  the  mine  to 
the  inspector  of  the  district,  at  his  address,  stated  in  such  notice,  shall,  during 
not  less  than  two  weeks  before  such  rules  are  transmitted  to  the  inspector,  be 
posted  up  in  like  manner  as  is  provided  in  this  act  respecting  the  publication 
of  special  rules  for  the  information  of  persons  employed  in  the  mine,  and  a  cer- 
tificate that  such  rules  and  notice  have  been  so  posted  up  shall  be  sent  to  the 
inspector  with  the  rules  signed  by  the  person  sending  the  same. 
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If  the  rules  are  not  objected  to  by  the  Secretary  of  State  within  forty  days 
after  their  receipt  by  the  inspector  they  shall  be  established. 

If  the  owner  or  agent  makes  any  false  statement  with  respect  to  the  post- 
ing up  of  the  rules  and  notices  he  shall  be  guilty  of  an  offence  against  this 
act. 

*26.  If  the  Secretary  of  State  is  of  opinion  that  the  proposed  special  [*684] 
rules  so  transmitted,  or  any  of  them,  do  not  sufiiciently  provide  for  the  pre- 
vention of  dangerous  accidents  in  the  mine,  or  for  the  safety  of  the  persons  em- 
ployed in  or  about  the  mine,  or  are  unreasonable,  he  may,  within  forty  days 
after  the  rules  are  received  by  the  inspector,  object  to  the  rules,  and  propose  to 
the  owner  or  agent  in  writing  any  modifications  in  the  rules  by  way  either  of 
omission,  alteration,  substitution,  or  addition. 

If  the  owner  or  agent  do  not,  within  twenty  days  after  the  modifications 
proposed  by  the  Secretary  of  State  are  received  by  him,  object  in  writing 
to  them,  the  proposed  special  rules,  with  such  modifications,  shall  be  estab- 
lished. 

If  the  owner  or  agent  sends  his  objection  in  writing  within  the  said  twenty 
,  days  to  the  Secretary  of  State,  the  matter  shall  be  referred  to  arbitration,  and 
the  date  of  the  receipt  of  such  objection  by  the  Secretary  of  State  shall  be 
deemed  to  be  the  date  of  the  reference,  and  the  rules  shall  be  established  as 
settled  by  an  award  on  arbitration. 

27.  After  special  rules  are  established  under  this  act  in  any  mine,  the  owner 
or  agent  of  such  mine  may  from  time  to  time  propose  in  writing  to  the  inspector 
of  the  district  for  the  approval  of  a  Secretary  of  State  any  amendment  of  such 
rules  or  any  new  special  rules,  and  the  provisions  of  this  act  with  respect  to  the 
original  special  rules  shall  apply  to  all  such  amendments  and  new  rules  in  like 
manner,  as  near  as  may  be,  as  they  apply  to  the  original  rules. 

A  Secretary  of  State  may  from  time  to  time  propose  in  writing  to  the  owner 
or  agent  of  a  mine  in  wliich  there  are  no  special  rules,  any  special  rules,  and  to 
the  owner  or  agent  of  a  mine  in  which  there  are  special  rules,  any  new  special 
rules,  or  any  amendment  to  such  special  rules,  and  the  provisions  of  this  act 
vyith  respect  to  a  proposal  of  the  Secretary  of  State  for  modifying  the  special 
rules  transmitted  by  the  owTier  or  agent  of  a  mine  shall  apply  to  all  such  pro- 
posed special  rules,  new  special  rules,  and  amendments  in  like  manner,  as  near 
as  may  be,  as  they  apply  to  such  proposal. 

28.  For  the  purpose  of  making  known  the  special  rules  (if  any)  and  the  pro- 
visions of  this  act  to  all  persons  employed  in  and  about  each  mine  to  which 
this  act  applies,  an  abstract  of  the  act  supplied,  on  the  application  of  the 
owner  or  agent  of  the  mine,  by  the  inspector  of  the  district  on  behalf  of  a  Secre- 
tary of  State,  and  an  entire  copy  of  the  special  rules  (if  any)  shall  be  published 
as  follows: 

(1.)  The  owner  or  agent  of  such  mine  shall  cause  such  abstract  and  rules  (if 
any),  with  the  name  and  address  of  the  inspector  of  the  district,  and 
the  name  of  the  owner  or  agent  appended  thereto,  to  be  posted  up  in 
legible  characters,  in  some  conspicuous  place  at  or  near  the  mine, 
where  they  may  be  conveniently  read  by  the  persons  employed;  and  so 
often  as  the  same  become  defaced,   obliterated,  or  destroyed,  shall 
cause  them  to  be  renewed  withall  reasoijable  despatch : 
(2.)  The  owner  or  agent  shall  supply  a  printed  copy  of  the  abstract  and  the 
special  rules  (if  any)  gratis  to  each  person  employed  in  or  about  the 
mine  who  applies  for  such  copy  at  the  oface  at  which  the  persons  im- 
mediately employed  by  such  owner  or  agent  are  paid: 
(3.)  Every  copy  of  the  special  rules  shall  be  kept  distinct  from  any  rules 
which  depend  only  on  the  contract  between  the  employer  and  em- 
ployed. 
If  any  owner  or  agent  fail  to  act  in  compliance  with  this  section  he  shall  be 
guilty  of  an  offence  against  this  act,  but  the  owner  shall  not  be  deemed  guilty 
if  he  prove  that  he  has  taken  all  reasonable  means,  by  enforcing  the  observ- 
ance of  this  section,  to  prevent  such  non-compliance. 
*29.  Every  person  who  pulls  down,  injures,  or  defaces  any  proposed  [*685] 
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special  rules,  notice,  abstract,  or  special  rules  when  posted  up  in  pursuance  of 
the  provisions  of  this  act  with  respect  to  special  rules,  or  any  notice  posted  up 
in  pursuance  of  the  special  rules,  shall  be  guilty  of  an  offence  against  this  act; 

30.  An  inspector  under  this  act  shall,  when  required,  certify  a  copy  which  is 
shown  to  his  satisfaction  to  be  a  true  copy  of  any  special  rules  which  for  the 
time  being  are  established  under  this  act  in  any  mine,  and  a  copy  so  certified 
shall  be  evidence  (but  not  to  the  exclusion  of  other  proof)  of  such  special  rules 
and  of  the  fact  that  they  are  duly  established  under  this  act,  and  have  been 
signed  by  the  inspector. 

PART  III.— Supplemental. 
Penalties. 

31.  Every  person  employed  in  or  about  a  mine,  other  than  an  ovnier  or 
agent,  who'  is  guilty  of  any  act  or  omission  which  in  the  case  of  an  owner  or 
agent  would  be  an  offence  against  this  act,  shall  be  deemed  to  be  guilty  of  an 
offence  against  this  act. 

Every  person  who  is  guilty  of  an  offence  against  this  act  shall  be  liable  to  a 
penalty  not  exceeding,  if  he  is  an  owner  or  agent,  twenty  pounds,  and  if  he  is 
any  other  person  two  pounds,  for  each  offence;  and  if  an  inspector  has  given 
written  notice  of  any  such  offence,  to  a  further  penalty  not  exceeding  one  pound 
for  every  day  after  such  notice  that  such  offence  continues  to  be  committed . 

32.  Where  a  person  who  is  an  owner  or  agent  or  a  person  employed  in  or 
about  a  mine  is  guilty  of  any  offence  against  this  act  which,  in  the  opinion  of 
the  court  that  tries  the  case,  is  one  which  was  reasonably  calculated  to  endan- 
ger the  safety  of  the  persons  employed  in  or  about  the  mine,  or  to  cause  seri- 
ous personal  injury  to  any  such  persons,  or  to  cause  a  dangerous  accident,  and 
was  committed  wilfully  by  the  personal  act,  personal  default,  or  personal  neg- 
ligence of  the  person  accused,  such  person  shall  be  liable,  if  the  court  is  of 
opinion  that  a  pecuniary  penalty  will  not  meet  the  circumstances  of  the  case, 
to  imprisonment,  with  or  without  hard  labour,  for  a  period  not  exceeding 
three  months. 

If  any  person  feel  aggrieved  by  any  conviction  made  by  a  court  of  summary 
jurisdiction  on  determining  any  information  under  this  act,  by  which  convic- 
tion imprisonment  is  adjudged  in  pursuance  of  this  section,  or  by  which  con- 
viction the  sum  adjudged  to  be  paid  amounts  to  or  exceeds  half  the  maximum 
penalty,  the  person  so  ag^ieved  may  appeal  therefrom,  subject  to  the  condi- 
tions and  regulations  following: 

(1.)  The  appeal  shall  be  made  to  the  next  court  of  general  or  quarter  sessions 
[tlie  rest  of  this  subsection,  and  subsections  (2),  (3),  (4)  tfc  (5),  were  re- 
pealed by  47  &  48  Vict.  c.  43]. 
Provided  that  in  Scotland— 

(1.1  This  section  shall  not  apply  to  any  conviction  made  by  a  sheriff: 
(2.)  The  term  "entering  into  recognizance  before  a  justice  of  the  peace" 
shall  mean  finding  caution  with  the  clerk  of  the  justices  of  the  peace 
to  the  satisfaction  of  a  justice  of  the  peace;  and  the  term  "recogni- 
zance" shall  mean  a  bond  of  caution: 
(3.)  It  shall  be  competent  to  any  person  empowered  to  appeal  by  this  sec- 
tion, to  appeal  against  a  conviction  by  a  sheriff  to  the  next  circuit 
court;  or  where  there  are  no  circuit  courts  to  the  high  court  of  justici- 
ary at  Edinburgh,  in  the  manner  prescribed  by  such  of  the  provisions 
of  the  act  of  the  twentieth  year  of  the  reign  of  King  George  the  Sec- 
ond, chapter  forty-three,  and  any  acts  amending  the  same,  as  relate 
to  appeals  in  matters  criminal,  and  by  and  under  the  rules,  limita- 
tions, conditions,  and  restrictions  contained  in  the  said  provisions. 
[*686]     *33.  All  offences  and  penalties  under  this  act,  and  all  money  and 
costs  by  this  act  directed  to  be  recovered  as  penalties,  may  be  prosecuted  and  re- 

(d)  Sic,  read  "manner." 
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covered  in  matter  (a)  directed  by  the  Summary  Jurisdiction  Acts  before  a  court 
of  summary  jurisdiction. 
The  "Court  of  Summary  Jurisdiction,"  when  hearing  and  determining  an 
information  or  complaint,  shall  be  constituted — 

(a.)  In  England,  either  of  two  or  more  justices  of  the  peace  in  petty  ses- 
sions sitting  at  a  place  appointed  for  holding  petty  sessions,  or  of 
some  magistrate  or  officer  for  the  time  being  empowered  by  law  to 
do  alone  any  act  authorised  to  be  done  by  more  than  one  justice 
of  the  peace  and  sitting  alone  or  with  others  at  some  court  or  other 
place  appointed  for  the  administration  of  justice;  or 
(b.)  In  Scotland,  of  two  or  more  justices  of  the  peace  sitting  as  judges  in 
a  justice  of  the  peace  court,  or  of  the  sheriff  or  some  other  magis- 
trate or  ofacer  for  the  time  being  empowered  by  law  to  do  alone 
any  act  authorised  to  be  done  by  more  than  one  justice  of  the 
peace,  and  sitting  alone  or  with  others  at  some  court  or  place  ap- 
pointed for  the  administration  of  justice;  or 
(c.)  In  Ireland,  within  the  police  district  of  Dublin  metropolis,  of  one  of 
the  divisional  justices  of  that  district  sitting  at  a  police  court 
within  the  district;  and  elsewhere  of  two  or  more  justices  of  the 
peace  sitting  in  petty  sessions  at  a  place  appointed  for  holding 
petty  sessions. 
34.  In  every  part  of  the  United  Kingdom  the  following  provisions  shall  have 
effect: 

1.  Any  complaint  or  information  made  or  laid  in  pursuance  of  this  act  shall 
be  made  or  laid  within  three  months  from  the  time  when  the  matter 
of  such  complaint  or  information  respectively  arose: 
ISuiseciions  2  cfc  3  were  repealed  by  47  <£-  48  Vict.  c.  43.] 

4.  The  ovraer  or  agent  may,  if  he  think  fit,  be  sworn  and  examined  as  an 

ordinary  witness  in  the  case  where  he  is  charged  in  respect  to  any 
contravention  or  non-compliance  by  another  person: 

5.  The  court  shall,  if  required  by  either  party,  cause  minutes  of  the  evidence 

to  be  taken  and  preserved. 

35.  No  prosecution  shall  be  instituted  against  the  owner  or  agent  of  a  mine 
to  which  this  a«t  applies  for  any  offence  under  this  act  which  can  be  prose- 
cuted before  a  court  of  summary  jurisdiction,  except  by  an  inspector,  or  with 
the  consent  in  writing  of  a  Secretary  of  State;  and  in  the  case  of  any  offence  of 
which  the  owner  or  agent  of  a  mine  is  not  guilty,  if  he  proves  that  he  had  taken 
all  reasonable  means  to  prevent  the  commission  thereof,  an  inspector  shall  not 
institute  any  prosecution  against  such  owner  or  agent,  if  satisfied  that  he  had 
taken  such  reasonable  means  as  aforesaid. 

36.  In  Scotland  the  following  provisions  shall  have  effect: 

(1.)  All  jurisdictions,  powers,  and  authorities  necessary  for  the  court  of  sum- 
mary jurisdiction  under  this  act  are  hereby  conferred  on  that  court: 

(2.)  Every  person  found  liable  under  this  act  in  any  penalty,  or  to  pay  any 
money  or  costs  of  this,  act  directed  to  be  recovered  as  penalties,  shall  be 
liable  in  default  of  immediate  payment  to  be  imprisoned  for  a  term 
not  exceeding  three  months,  and  the  conviction  and  warrant  may  be 
in  the  form  of  No.  3  of  Schedule  K.  of  the  Summary  Procedure  Act, 
1864. 

37.  Nothing  in  this  act  shall  prevent  any  person  from  being  indicted  or 
liable  under  any  other  act,  or  otherwise  to  any  other  or  higher  penalty  or 
*punishment  than  is  provided  for  any  offence  by  this  act,  so  that  no  [*687] 
person  be  punished  twice  for  the  same  ofience. 

If  the  court  before  whom  a  person  is  charged  with  an  offence  under  this  act 
think  that  proceedings  ought  to  be  taken  against  such  person  for  such  offence 
under  any  other  act  or  otherwise,  the  court  may  adjourn  the  case  to  enable  such 
proceedings  to  be  taken. 

38.  Where  a  penalty  is  imposed  under  this  act  for  neglecting  to  send  a  notice 
of  any  explosion  or  accident  or  for  any  offence  against  this  act  which  has  occa- 
sioned loss  of  life  or  personal  injury,  the  Secretary  of  State  may  (if  he  think 
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fit)  direct  such  penalty  to  be  paid  to  or  distributed  among  the  persons  injured, 
and  the  relatives  of  any  persons  whose  death  may  have  been  occasioned  by  such 
explosion,  accident,  or  offence,  or  among  some  of  them  : 
Provided  that — 

(1.)  Such  persons  did  not  in  his  opinion  occasion  or  contribute  to  occasion 
the  explbsion  or  accident,  and  did  not  commit  and  were  not  parties  to 
committing  the  offence  : 
(2.)  The  fact  of  such  payment  or  distribution  shall  not  in  any  way  affect  or 
be  receivable  as  evidence  in  any  legal  proceeding  relative  to  or  conse- 
quential on  such  explosion,  accident,  or  offence : 
Save  as  aforesaid,  all  penalties  imposed  in  pursuance  of  this  act  shall  be  paid 
into  the  receipt  of  her  Majesty's  Exchequer,  and  shall  be  carried  to  the  Consoli- 
dated Fund. 

In  Ireland  all  penalties  imposed  and  recovered  under  this  act  shall  be  applied 
in  manner  directed  by  the  Fines  Act  (Ireland),  1851,  and  any  act  amending 
the  same. 

Miscellaneous. 

39.  If  any  question  arises  whether  a  mine  is  a  mine  to  which  this  act,  or  the 
Coal  Mines  Regulation  Act,  1872,  applies,  such  question  shall  be  referred  to  a 
Secretary  of  State,  whose  decision  thereon  shall  be  final. 

40.  All  notices  under  this  act  shall  be  in  writing  or  print,  or  partly  in  writ- 
ing and  partly  in  print,  and  all  notices  and  documents  required  by  this  act.  to 
be  served  or  sent  by  or  to  an  inspector  or  Secretary  of  State  may  be  either 
delivered  personally,  or  served  and  sent  by  post,  by  a  prepaid  letter,  and  if 
served  or  sent  by  post  shall  be  deemed  to  have  been  served  and  received  respec- 
tively at  the  time  when  the  letter  containing  the  same  would  be  delivered  in 
the  ordinary  course  of  post ;  and  in  proving  such  service  or  sending,  it  shall  be 
sufficient  to  prove  that  the  letter  containing  the  notice  was  properly  addressed 
and  put  into  the  post. 

41.  In  this  act,  unless  the  context  otherwise  requires, — 

The  term  "mine  "  includes  every  shaft  in  the  course  of  being  sunk,  and 
every  level  and  inclined  plane  in  the  course  of  being  driven  for  commenc- 
ing or  opening  any  mine,  or  for  searching  for  or  proving  minerals,  and  all  the 
shafts,  levels,  planes,  works,  machinery,  tramways,  and  sidings,  both  below 
ground  and  above  ground,  in  and  adjacent  to  a  mine,  and  any  such  shaft, 
level,  and  inclined  plane,  and  belonging  to  the  mine  : 

The  term  "shaft"  includes  pit : 

The  term  "plan  "  includes  a  map  and  section,  and  a  correct  copy  or  tracing 
of  any  original  plan  as  so  defined  : 

The  term  "  owner  "  when  used  in  relation  to  any  mine  means  any  person  or 
body  corporate  who  is  the  immediate  proprietor,  or  lessee,  or  occupier  of 
any  mine,  or  of  any  part  thereof,  and  does  not  include  a  person  or  body  cor- 
porate who  merely  receives  a  royalty,  rent,  or  fine  from  a  mine,  or  is  merely 
the  proprietor  of  a  mine  subject  to  any  lease,  grant,  or  license  for  the  work- 
ing thereof,  or  is  merely  the  owner  of  the  soil,  and  not  interested  in  the 
minerals  of  the  mines  : 

The  term  '•  agent ' '  when  used  in  relation  to  any  mine  means  any  person 
having,  on  behalf  of  the  owner,  care  or  direction  of  any  mine,  or  of  any  part 
thereof: 
[*688j    *The  term  "  Secretary  of  State"  means  one  of  her  Majesty's  principal 
Secretaries  of  State  : 

The  term  Summary  Jurisdiction  Acts  means  as  follows : — 
As  to  England,  the  act  of  the  session  of  the  eleventh  and  twelfth  years  of 
the  reign  of  her  present  Majesty,  chapter  forty-three,  intituled  "An  Act 
to  facilitate  the  performance  of  the  duties  of  justices  of  the  peace  out 
of  sessions  within  England  and  "Wales  with  respect  to  summary  convic- 
tions and  orders,"  and  any  acts  amending  the  same  (a) : 

(a)  See  the  Summary  Jurisdiction  Act,  1879,  42  &  43  Vict.  c.  49. 
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As  to  Scotland,  "  The  Summary  Procedure  Act,  1864 :" 

As  to  Ireland,  within  the  police  district  of  Dublin  metropolis,  the  acts 
regulating  the  powers  and  duties  of  justices  of  the  peace  for  such  district, 
or  of  the  police  of  such  district;  and  elsewhere,  "The  Petty  Sessions 
(Ireland)  Act,  1851,"  and  any  act  amending  the  same  : 
The  term  "Court  of  Summaiy  Jurisdiction"  means — 

In  England  and  Ireland,  any  justice  or  justices  of  the  peace,  metropolitan 
police  magistrate,  stipendiary  or  other  magistrate,  or  ofiScer,  by  what- 
ever name  called,  to  whom  jurisdiction  is  given  by  the  Summary  Juris- 
diction Acts  or  any  acts  therein  referred  to  : 

In  Scotland,  any  justice  or  justices  of  the  peace,  sheriff,  or  other  magistrate, 
to  the  proceedings  before  whom  for  the  trial  or  prosecution  of  any  offence, 
or  for  the  recovery  of  any  penalty  under  any  act  of  parliament,  the  pro- 
visions of  the  Summary  Jurisdiction  Acts  may  be  applied. 

42.  In  the  application  of  this  act  to  Scotland — 

(1.)  The  term  "chairman  of  quarter  sessions"  means  the  sheriff  of  the 

county. 
(2.^  The  term  "sheriff"  includes  "  sheriff  substitute ." 
(3.)  The  queen's  and  lord  treasurer's  remembrancer  shall  perform  the  duties 

of  a  master  to  one  of  the  superior  courts  under  this  act. 
(4.)  Notices  of  explosions,  accidents,  and  loss  of  life  or  personal  injury  shall 

be  deemed  to  be  sent  to  the  inspector  of  the  district  on  behalf  of  the 

lord  advocate  : 
(5.)  Section  sixteen  of  "The  Public  Health  (Scotland)  Act,  1867,"  shall  be 

substituted  for  "section   eight  of  the  Nuisances  Removal  Act  for 

England,  1855,"  as  amended  and  extended  by  the  Sanitary  Act,  1866." 

43.  This  act  shall  apply  to  the  Isle  of  Man,  with  the  following  modifications  : 
(1.)  The  term  "  chairman  of  quarter  sessions  "  means  the  governor,  lieutenant 

governor,  or  deputy  governor  of  the  said  isle  for  the  time  being  : 
(2.)  The  clerk  of  the  rolls  shall  perform  the  duties  of  a  mastsr  of  one  of  the 

superior  courts  under  this  act : 
(3. )  The  law  of  the  said  isle  as  to  the  abatement  or  removal  of  nuisances 
affecting  the  health  of  her  JVIajesty's  subjects  shall  be  substituted  for 
section  eight  of  "  The  Nuisances  Removal  Act  for  England,  1855,"  as 
amended  and  extended  by  "  The  Sanitary  Act,  1866." 

44.  The  persons  who  at  the  commencement  of  this  act  are  acting  as  inspec- 
tors under  any  act  hereby  repealed  shall  continue  to  act  in  the  same  manner  as 
if  they  had  been  appointed  under  this  act. 

45.  The  acts  described  in  the  schedule  to  this  act  are  hereby  repealed,  so  far 
as  they  are  not  repealed  by  the  Coal  Mines  Regulation  Act,  1872. 

Provided  that  this  repeal  shall  not  affect  anything  done  or  suffered  before 
the  commencement  of  this  act,  and  all  offences  committed  and  penalties  in- 
curred before  the  commencement  of  this  act  may  be  punished  and  recovered  in 
the  same  manner  as  if  this  act  had  not  passed. 

*SCHEDULE.  [*689] 


Date  of  Act. 


Title  of  Act. 


5  &  6  Vict.  c.  99  , 


23&24Vict.  c.  151. 


An  act  to  prohibit  the  employment  of  women  and  girls  in 
mines  and  collieries,  to  regulate  the  employment  of 
boys,  and  to  make  other  provisions  relating  to  persons 
working  therein. 

An  act  for  the  regulation  and  inspection  of  mines. 
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37  &  88  Vict.  c.  48. 

An  Act  to  provide  for  the  payment  of  Wages  without  Stoppages  in 
the  Hosiery  Manufacture  (e).  [30th  July,  1874.] 

Whereas  a  custom  has  prevailed  among  the  employers  of  artificers  in  the 
hosiery  manufacture  of  letting  out  frames  and  machinery  to  the  artificers 
employed  by  them,  and  it  is  desirable  to  prohibit  such  letting  of  frames  and 
machinery,  and  the  stoppage  of  wages  for  frame  rents  and  charges  in  the  hosiery 
manufacture : 

Be  it  enacted  by,  &c.,  &c.,  as  follows  : 

1.  In  all  contracts  for  wages  the  full  and  entire  amount  of  all  wages  the 
earnings  of  labour  in  the  hosiery  manufacture  shall  be  actually  and  positively 
made  payable  in  net,  in  the  current  coin  of  the  realm,  and  not  otherwise,  with- 
out any  deduction  or  stoppage  of  any  description  whatever,  save  and  except  for 
bad  and  disputed  workmanship. 

2.  All  contracts  to  stop  wages,  and  all  contracts  for  frame  rents  and  charges, 
between  employer  and  artificers,  shall  be  and  are  hereby  declared  to  be  illegal, 
null,  and  void. 

3.  If  any  employer  shall  bargain  to  deduct,  or  shall  deduct,  directly  or  in- 
directly, from  the  wages  of  any  artificer  in  his  employ  any  part  of  such  wages 
for  frame  rent  and  standing  or  other  charges,  or  shall  refuse  or  neglect  to  pay 
the  same  or  any  part  thereof  in  the  current  coin  of  the  realm,  he  shall  forfeit 
a  sum  of  five  pounds  for  every  offence,  to  be  recovered  by  the  said  artificer  or 
any  other  person  suing  for  the  same  in  the  county  court  in  the  district  where 
the  offence  is  committed,  with  full  costs  of  suit. 

4.  If  any  frame  or  machine  which  shall  have  been  entrusted  to  any  artificer 
or  other  person  by  his  employer  for  the  purpose  of  being  used  in  the  hosiery 
manufacture  for  such  employer,  or  in  any  process  incident  to  such  manufacture, 
shall,  whilst  the  same  shall  be  so  entrusted,  be  worked,  used,  or  employed 
without  the  consent  in  writing  of  such  employer  or  other  person  so  entrusting 
such  frame  or  machine,  in  the  manufacture  of  any  goods  or  articles  whatever  for 
any  other  person  than  the  person  by  whom  such  frame  or  machine  shall  have 
been  so  entrusted,  then  and  in  every  such  case  the  artificer  or  other  person  to 
whom  the  same  shall  have  been  so  entrusted  shall  forfeit  and  pay  the  sum  of 
ten  shillings  for  every  day  on  an  part  of  which  any  such  frame  or  niachine  shall 
[*690]  have  been  so  worked,  used  or  employed,  to  be  recoverable  by  and  *for 
the  benefit  of  the  person  who  shall  have  so  entrusted  the  same,  in  the  county 
court  for  the  district  where  the  offence  shall  have  been  committed,  with  full 
costs  of  suit. 

5.  No  action,  suit,  or  set-off  between  employer  and  artificer  shall  be  allowed 
for  any  deduction  or  stoppage  of  wages,  nor  for  any  contract  hereby  declared 
illegal. 

6.  Nothing  in  this  act  contained  shall  extend  to  prevent  the  recovery  in  the 
ordinary  course  of  law,  by  suit  brought  or  commenced  for  the  purpose,  of  any 
debt  due  from  the  artificer  to  the  einployer. 

7.  Within  the  meaning  and  for  the  purposes  of  this  act,  all  workmen, 
labourers,  and  other  persons  in  any  manner  engaged  in  the  performance  of  any 
employment  or  operation,  of  what  nature  soever,  in  or  about  the  hosiery  manu- 
facture, shall  be  and  be  deemed  "artificers ;"  and,  within  the  meaning  and  for 
the  purposes  aforesaid,  all  masters,  foremen,  managers,  clerks,  contractors,  sub- 
contractors, middlemen,  and  other  persons  engaged  in  the  hiring,  employment, 
or  superintendence  of  the  labour  of  any  such  artificers  shall  be  and  be  deemed 
to  be  "  employers ; "  and,  within  the  meaning  and  for  the  purposes  of  this  act, 
any  money  or  other  thing  had  or  contracted  to  be  paid,  delivered,  or  given  as  a 
recompense,  reward,  or  remuneration  for  any  labour  done  or  to  be  done,  whether 

(e)  And  see  the  Truck  Act,  1  &  2  Will.  4,  c.  37,  ante,  p.  603. 
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within  a  certain  time  or  to  a  certain  amount,  or  for  a  time  or  for  an  amount 
nucerta,m,  shall  be  deemed  and  taken  to  be  the  wages  of  such  labour  ■  and, 
within  the  meaning  and  for  the  purposes  aforesaid,  any  agi-eement,  understand'- 
ing,  device,  contrivance,  collusion,  or  arrangement  whatsoever  on  the  subject 
of  wages,  whether  written  or  oral,  whether  direct  or  indirect,  to  which  the 
employer  and  artificers  are  parties  or  are  assenting,  or  by  which  they  are  mutu- 
ally bound  to  each  other,  or  whereby  either  of  them  shall  have  endeavored  to 
impose  an  obligation  on  the  other  of  them,  shall  be  and  be  deemed  a  "con- 
tract." 

8.  This  act  shall  not  commence  or  take  effect  till  the  expiration  of  three  cal- 
endar months  next  after  the  day  of  passing  the  same. 

9.  This  act  may  be  cited  for  all  purposes  as  the  Hosiery  Manufacture  (Wages) 
Axitij  lo74. 


38  &  39  VioT.  0,  39. 

An  Act  to  amend  the  provisions  of  the  Metalliferous  Mines  Regula- 
tion Act,  1872,  with  respect  to  the  annual  Returns  from  Mines. 

[19th  July,  1875.] 

Whereas  by  section  ten  of  the  Metalliferous  Mines  Eegulation  Act,  1872  (/), 
the  owner  and  agent  of  every  mine  was  required  to  send  annually  such  return 
as  is  mentioned  in  that  section,  and  it  is  expedient  to  make  further  provision 
with  respect  to  such  return : 
Be  it  therefore  enacted  by,  &c.,  &c.,  as  follows : 

1.  From  and  after  the  commencement  of  this  act,  the  owner  or  agent  of 
every  mine  to  which  the  Metalliferous  Mines  Regulation  Act,  1872,  applies, 
shall,  on  or  before  the  first  day  of  February  in  every  year,  send  to  the  inspector 
of  the  district  on  behalf  of  a  Secretary  of  State  a  correct  return,  specifying, 
with  respect  to  such  mine,  for  the  year  ending  on  the  preceding  thirty-first  day 
of  December,  the  quantity  in  statute  weight  of  the  mineral  dressed,  and  of  the 
undressed  mineral  which  has  been  sold,  *treated,  or  used,  during  that  [*691] 
year,  and  the  number  of  persons  ordinarily  employed  in  or  about  such  mine, 
below  ground  and  above  ground,  distinguishing  those  who  are  employed  below 
ground  and  above  ground,  and  distinguishing  the  different  classes  and  ages  of 
the  persons  so  employed  whose  hours  of  labour  are  regulated  by  the  Metallifer- 
ous Mines  Eegulation  Act,  1872. 

The  return  shall  be  in  such  form  as  may  be  from  time  to  time  prescribed  by 
a  Secretary  of  State,  and  the  inspector  of  the  district  on  behalf  of  a  Secretary 
of  State  shall  from  time  to  time,  on  application,  furnish  forms  for  the  purpose 
of  such  return. 

Every  owner  or  agent  of  a  mine  who  fails  to  comply  with  this  section,  or 
makes  any  return  which  is  to  his  knowledge  false  in  any  particular,  shall  be 
guilty  of  an  offence  against  the  Metalliferous  Mines  Eegulation  Act,  1872. 
Provided  that — 

(1.)  In  any  mine  where  not  more  than  twelve  persons  are  employed  under- 
ground, the  returns  specifying  the  quantity  of  mineral  produced  shall 
be  made  by  the  barmaster  or  other  local  officer,  if  any,  employed  to 
collect  the  dues  or  royalty  ;  and 
(2.)  Where  there  is  such  a  barmaster  or  other  officer  the  owner  or  agent  of 
such  mine  shall  not  be  required  to  send  any  return  specifying  the 
number  of  persons  employed  in  or  about  such  mine. 
2.  This  act  shall  come  into  operation  on  the  2nd  day  of  August,  1875,  which 
day  is  in  this  act  referred  to  as  the  commencement  of  this  act. 

(/)  Ante,  p.  675. 
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3.  TMs  act  shall  be  construed  as  one  -with  the  Metalliferous  Mines  Regular 
tion  Act,  1872,  and  that  act  and  this  act  may  be  cited  together  as  the  Metallif- 
erous Mines  Regulation  Acts,  1872  and  1875,  and  this  act  may  be  cited  sepa- 
rately as  the  Metalliferous  Mines  Regulation  Act,  1875. 

4.  Section  ten  of  the  Metalliferous  Mines  Regulation  Act,  1872,  is  hereby  re- 
pealed as  from  the  commencement  of  this  act. 

Provided  that  such  repeal  shall  not  affect  anything  done  or  suffered  in  pursu- 
ance of  the  said  section,  or  any  obligation  or  liability  incurred  under  the  said 
section,  or  any  penalty  incurred  in  respect  of  any  offence  committed  against 
the  said  •section,  or  any  legal  proceeding  or  remedy  in  respect  of  such  liability 
or  penalty ;  and  any  such  legal  proceeding  or  remedy  may  be  carried  on  as  if 
this  act  had  not  passed. 


38  &  39  Vict.  o.  86. 

An  Act  for  amending  the  Law  relating  to  Conspiracy,  and  to  the 
Protection  of  Property,  and  for  other  purposes. 

[13th  August,  1875.] 

Be  it  enacted  by,  &c.,  &c.,  as  follows : 

1.  This  Act  may  be  cited  as  the  Conspiracy  and  Protection  of  Property 
Act,  1875. 

2.  This  act  shall  come  into  operation  on  the  1st  day  of  September,  1875. 

Conspiracy,  and  Protection  of  Property. 

3.  An  agreement  or  combination  by  two  or  more  petsons  to  do  or  procure  to 
be  done  any  act  in  contemplation  or  furtherance  of  a  trade  dispute  between 
employers  and  workmen  shall  not  be  indictable  as  a  conspiracy  if  such  act 
committed  by  one  person  would  not  be  punishable  as  a  crime. 

[*692]  *Nothing  in  this  section  shall  exempt  from  punishment  any  persons 
guilty  of  a  conspiracy  for  which  a  punishment  is  awarded  by  any  act  of  par- 
liament. 

Nothing  in  this  section  shall  affect  the  law  relating  to  riot,  unlawful  assem- 
bly, breach  of  the  peace,  or  sedition,  or  any  offence  against  the  state  or  the 
sovereign. 

A  crime  for  the  purposes  of  this  section  means  an  offence  punishable  on  in- 
dictment, or  an  offence  which  is  punishable  on  summary  conviction,  and  for 
the  commission  of  which  the  offender  is  liable  under  the  statute  making  the 
offence  punishable  to  be  imprisoned  either  absolutely  or  at  the  discretion  of  the 
couit  as  an  alternative  for  some  other  punishment. 

Where  a  person  is  convicted  of  any  such  agreement  or  combination  as  afore- 
said to  do  or  procure  to  be  done  an  act  which  is  punishable  only  on  summary 
conviction,  and  is  sentenced  to  imprisonment,  the  imprisonment  shall  not  ex- 
ceed three  months,  or  such  longer  time,  if  any,  as  may  have  been  prescribed  by 
the  statute  for  the  punishment  of  the  said  act  when  committed  by  one 
person. 

4.  Where  a  person  employed  by  a  municipal  authority  or  by  any  company  or 
contractor  upon  whom  is  imposed  by  act  of  parliament  the  duty,  or  who  have 
otherwise  assumed  the  duty  of  supplying  any  city,  borough,  town,  or  place  or 
any  part  thereof,  with  gas  or  water,  wilfully  and  maliciously  breaks  a  contract 
of  service  with  that  authority  or  company  or  contractor,  knowing  or  having 
reasonable  cause  to  believe  that  the  probable  consequences  of  his  so  doing, 
either  alone  or  in  combination  with  others,  will  be  to  deprive  the  inhabitants 
of  that  city,  borough,  town,  place,  or  part,  wholly  or  to  a  great  extent  of  their 
supply  of  gas  or  water,  he  shall  on  conviction  thereof  by  a  court  of  summary 
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JTirisdiction  or  on  indictment  as  hereinafter  mentioned,  be  liable  either  to  pay 
a  penalty  not  exceeding  twenty  pounds  or  to  be  imprisoned  for  a  term  not  ex- 
ceeding thi-ee  months,  with  or  without  hard  labour. 

Every  such  municipal  authority,  company,  or  contractor  as  is  mentioned  in 
this  section  shall  cause  to  be  posted  up,  at  the  gasworks  or  waterworks,  as  the 
case  may  be,  belonging  to  such  authority  or  company  or  contractor,  a  printed 
copy  of  this  section  in  some  conspicuous  place  where  the  same  may  be  conve- 
niently read  by  the  persons  employed,  and  as  often  as  such  copy  becomes  de- 
faced, obliterated,  or  destroyed,  shall  cause  it  to  be  renewed  with  all  reason- 
able despatch. 

If  any  municipal  authority  or  company  or  contraetor  make  default  in  com- 
plying with  the  provisions  of  this  section  in  relation  to  such  notice  as  afore- 
said, they  or  he  shall  incur  on  summary  conviction  a  penalty  not  exceeding 
five  pounds  for  every  day  during  which  such  default  continues,  and  every 
person  who  unlawfully  injures,  defaces,  or  covers  up  any  notice  so  posted  up 
as  aforesaid  in  pursuance  of  this  act,  shall  be  liable  on  summary  conviction  to 
a  penalty  not  exceeding  forty  shillings. 

5.  Where  any  person  wilfully  and  maliciously  breaks  a  contract  of  service  or 
of  hiring,  knowing  or  ha^-ing  reasonable  cause  to  believe  that  the  probable 
consequences  of  his  so  doing,  either  alone  or  in  combination  with  others,  will 
be  to  endanger  human  life,  or  cause  serious  bodily  injury,  or  to  expose  valuable 
property  whether  real  or  personal  to  destruction  or  serious  injury,  he  shall  on 
conviction  thereof  by  a  court  of  summary  jurisdiction,  or  on  indictment  as 
hereinafter  mentioned,  be  liable  either  to  pay  a  penalty  not  exceeding  twenty 
pounds,  or  to  be  imprisoned  for  a  term  not  exceeding  three  months,  with  or 
without  hard  labour. 

MiscelUineaus. 

6.  "Where  a  master,  being  legally  liable  to  provide  for  his  servant  or  appren- 
tice necessary  food,  clothing,  medical  aid,  or  lodging,  wilfully  and  without 
lawful  excuse  refuses  or  neglects  to  provide  the  same,  whereby  the  health  of 
the  servant  or  apprentice  is  or  is  likely  to  be  seriously  or  permanently  injured, 
he  shall  on  summary  conviction  be  liable  either  to  *pay  a  penalty  not  [*693] 
exceeding  twenty  pounds,  or  to  be  imprisoned  for  a  term  not  exceeding  six 
months,  with  or  without  hard  labour. 

7.  Every  person  who,  with  a  view  to  compel  any  other  person  to  abstain 
from  doing  or  to  do  any  act  which  such  other  person  has  a  legal  right  to  do  or 
abstain  from  doing,  wrongfully  and  without  legal  authority,— 

1.  Uses  violence  to  or  intimidates  such  other  person  or  his  wife  or  children, 

or  injures  his  property ;  or, 

2.  Persistently  follows  such  other  person  about  from  place  to  place  ;  or, 

3.  Hides  any  tools,  clothes,  or  other  property  owned  or  useS  by  such  other 

person,  or  deprives  him  of  or  hinders  him  in  the  use  thereof ;  or, 

4.  "Watches  or  besets  the  house  or  other  place  where  such  other  person  re- 

sides, or  works,  or  carries  on  business,  or  happens  to  be,  or  the  ap- 
proach to  such  house  or  place  (/) ;  or, 

5.  Follows  such  other  person  with  two  or  more  other  persons  in  a  disorderly 

manner  in  or  through  any  street  or  road, 
shall,  on  conviction  thereof  by  a  court  of  summary  jurisdiction,  or  on  indict- 
ment as  hereinafter  mentioned,  be  liable  either  to  pay  a  penalty  not  exceeding 
twenty  pounds,  or  to  be  imprisoned  lor  a  term  not  exceeding  three  months, 
with  or  vrithout  hard  labour. 

(/)  Picteting  consists  in  posting  members  of  a  trades  union  at  all  the  ap- 
proaches to  the  works  struck  against  for  the  purpose  of  observing  and  reporting 
the  workmen  going  to  or  coming  from  the  works,  and  of  using  such  influence 
as  may  be  in  their  power  to  prevent  the  workmen  from  accepting  work  there. 
Report  of  Trades  Union  Comm.,  9th  March,  1869,  par.  68.  And  see  B.  v.  DruUt, 
10  Cox,  C.  C.  592,  which  arose  out  of  the  tailors'  strike  in  1867. 
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Attending  at  or  near  the  house  or  place  where  a  person  resides,  or  -works,  or 
carries  on  business,  or  happens  to  be,  or  the  approach  to  such  house  or  place,  in 
order  merely  to  obtain  or  communicate  information,  shall  not  be  deemed  a 
watching  or  besetting  within  the  meaning  of  this  section. 

8.  Where  in  any  act  relating  to  employers  or  workmen  a  pecuniary  penalty 
is  imposed  in  respect  of  any  offence  under  such  act,  and  no  power  is  given  tc 
reduce  such  penalty,  the  justices  or  court  having  jurisdiction  in  respect  of  such 
offence  may,  if  they  think  it  just  so  to  do,  impose  byway  of  penalty  in  respect 
of  such  offence  any  sum  not  less  than  one  fourth  of  the  penalty  imposed  by  such 
act. 

Legal  Proceedings. 

9.  Where  a  person  is  accused  before  a  court  of  summary  jurisdiction  of  any 
offence  made  punishable  by  this  act,  and  for  which  a  penalty  amounting  to 
twenty  pounds,  or  imprisonment,  is  imposed,  the  accused  may,  on  appearing 
before  the  court  of  summary  jurisdiction,  declare  that  he  objects  to  being  tried 
for  such  offence  by  a  court  of  summary  jurisdiction,  and  thereupon  the  court  of 
summary  jurisdiction  may  deal  with  the  case  in  all  respects  as  if  the  accused 
were  charged  with  an  indictable  offence  and  not  an  offence  punishable  on  sum- 
mary conviction,  and  the  offence  may  be  prosecuted  on  indictment  accordingly. 

10.  Every  offence  under  this  act  which  is  made  punishable  on  conviction  by 
a  court  of  summary  jurisdiction  or  on  summary  conviction,  and  every  penalty 
under  this  act  recoverable  on  summary  conviction,  may  be  prosecuted  and  re- 
covered in  manner  provided  by  the  Summary  Jurisdiction  Act. 

11.  Provided,  that  upon  the  hearing  and  determining  of  any  indictment  or 
information  under  sections  four,  five,  and  six  of  this  act,  the  respective  parties 
to  the  contract  of  service,  their  husbands  or  wives,  shall  be  deemed  and  con- 
sidered as  competent  witnesses. 

[*694]  *12.  In  England  or  Ireland,  if  any  party  feels  aggrieved  by  any  con- 
viction made  by  a  court  of  summary  jurisdiction  on  determining  any  informal 
tion  under  this  act,  the  party  so  aggrieved  may  appeal  therefrom,  subject  to 
the  conditions  and  regulations  following : 

(1.)  The  appeal  shall  be  made  to  some  court  of  general  or  quarter  sessions 
{the  rest  of  this  section  was  repealed  hy  47  &  48  Vict.  c.  43]. 


13.  In  this  act — 

The  expression  "the  Summary  Jurisdiction  Act "  means  the  act  of  the  ses- 
sion of  the  eleventh  and  twelfth  years  of  the  reign  of  her  present  Majesty,  chap- 
ter forty-three,  intituled  "  An  Act  to  facilitate  the  performance  of  the  duties  of 
justices  of  the  peace  out  of  sessions  vrithin  England  and  Wales  with  respect  to 
summary  convictions  and  orders,"  inclusive  of  any  acts  amending  the  same(/); 
and 

The  expression  "court  of  summary  jurisdiction  "  means — 
(1.)  As  respects  the  city  of  London,  the  lord  mayor  or  any  alderman  of  the 
said  city  sitting  at  the  Mansion  House  or  Guildhall  justice  room  :  and 
(2.)  As  respects  any  police  court  division  in  the  metropolitan  police  district, 
any  metropolitan  police  magistrate  sitting  at  the  police  court  for  that 
division ;  and 
(3.)  As  respects  any  city,  town,  liberty,  borough,  place,  or  district  for  which 
a  stipendiary  magistrate  is  for  the  time  being  acting,  such  stipendiary 
magistrate  sitting  at  a  police  court  or  other  place  appointed  in  that  be- 
half;  and 
(4.)  Elsewhere,  any  justice  or  justices  of  the  peace  to  whom  jurisdiction  is 
given  by  the  Summary  Jurisdiction  Act :  Provided  that,  as  respects 
any  case  within  the  cognisance  of  such  justice  or  justices  as  last  ^ore- 

(/)  See  the  Summary  Jurisdiction  Act,  1879,  42  &  43  Vict.  c.  49. 
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said,  an  information  under  this  act  shall  be  heard  and  determined  by 

two  or  more  justices  of  the  peace  in  petty  sessions  sitting  at  some  place 

appointed  for  holding  petty  sessions. 

Nothing  m  this  section  contained  shall  restrict  the  jurisdiction  of  the  lord 

mayor  or  any  alderman  of  the  city  of  London,  or  of  any  metropolitan  police  or 

stipendiary  magistrate,  in  respect  of  any  act  or  jurisdiction  which  may  now  be 

done  or  exercised  by  him  out  ol  court. 

14.  The  expression  "municipal  authority"  in  this  act  means  any  of  the  fol- 
lowing authorities,  that  is  to  say,  the  Metropolitan  Board  of  Works,  the  Com- 
mon Council  of  the  city  of  London,  the  Commissioners  of  Sewers  of  the  city  of 
London,  the  town  council  of  any  borough  for  the  time  being  subject  to  the  act 
of  the  session  of  the  fifth  and  sixth  years  of  the  reign  of  King  William  the 
Fourth,  chapter  seventy-six,  intituled  "An  Act  to  provide  for  the  Regulation 
of  municipal  corporations  in  England  and  Wales,"  and  any  act  am'ending  the 
same,  any  commissioners,  trustees,  or  other  persons  invested  by  any  local  act 
of  parliament  -with  powers  of  improving,  cleansing,  lighting,  or  paving  any 
town,  and  any  local  board. 

Any  municipal  authority  or  company  or  contractor  who  has  obtained  authority 
by  or  in  pursuance  of  any  general  or  local  act  of  parliament  to  supply  the 
streets  of  any  city,  borough,  town,  or  place,  or  of  any  part  thereof,  with  gas,  or 
which  is  required  by  or  in  pursuance  of  any  general  or  local  act  of  parliament  to 
supply  water  on  demand  to  the  inhabitants  of  any  city,  borough,  town,  or 
place,  or  any  part  thereof,  shall  for  the  purposes  of  this  act  be  deemed  to  be  a 
municipal  authority  or  company  or  contractor  upon  whom  is  imposed  by  act  of 
parliament  the  duty  of  supplying  such  city,  borough,  town,  or  place,  or  part 
thereof,  with  gas  or  water. 

*15.  The  word  "maliciously  "used  in  reference  to  any  offence  under  this  [*695] 
act  shall  be  construed  in  the  same  manner,  as  it  is  required  by  the  fifty-eighth  sec- 
tion of  the  act  relating  to  malicious  injuries  to  property,  that  is  to  say,  the  act 
of  the  session  of  the  twenty-fourth  and  twenty-fifth  years  of  the  reign  of  her 
present  Majesty,  chapter  ninety-seven,  to  be  construed  in  reference  to  any 
offence  committed  under  such  last-mentioned  act  (ff). 

Saving  Clause. 

16.  Nothing  in  this  act  shall  apply  to  seamen  or  to  apprentices  to  the  sea  ser- 
vice. 

Repeal. 

17.  On  and  after  the  commencment  of  this  act  there  shall  be  repealed  : 

I.  The  act  of  the  session  of  the  thirty-fourth  and  thirty-fifth  years  of  the 

reign  of  her  present  Majesty,  chapter  thirty-two,  intituled,  "An  Act 
to  amend  the  Criminal  Law  relating  to  violence,  threats  and  molesta- 
tion "  (A)  ;  and 

II.  "The  Master  and  Servant  Act,  1867, ' '  and  the  enactments  specified  in  the 

first  schedule  to  that  act,  vrith  the  exceptions  following  as  to  the 

enactments  in  such  schedule  ;  (that  is  to  say, ) 

(1.)  Except  so  much  of  sections  one  and  two  of  the  act  passed  in  the 
thirty-third  year  of  the  reign  of  King  George  the  Third, ' 
chapter  fifty-five,  intituled  An  Act  to  authorise  justices  of 
the  peace  to  impose  fines  upon  constables,  overseers,  and  other 
peace  or  parish  officers  for  neglect  of  duty,  and  on  masters  of 
apprentices  for  ill-usage  of  such  their  apprentice;  and  also  to 
make  provision  for  the   execution  of  warrants  of  distress 

(g)  Under  that  section  it  is  unnecessary  to  prove  malice  against  the  owner  of 
the  property. 

(h)  Which  repealed  6  Geo.  4,  c.  129  ;  22  Vict.  c.  34  ;  and  24  &  25  Vict.  c. 
100,  s.  41. 
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granted  by  magistrates,"  as  relates  to  constables,  overseers, 
and  other  peace  or  parish  officers;  and 

(2.)  Except  so  much  of  sections  five  and  six  of  an, act  passed  in  the 
fifty-ninth  year  of  the  reign  of  King  George  the  Third,  chap- 
ter ninety-two,  intituled  "An  Act  to  enable  justices  of  the 
peace  in  Ireland  to  act  as  such,  in  certain  cases,  out  of  the 
limits  of  the  comities  in  which  they  actually  are;  to  make 
provision  for  the  execution  of  warrants  of  distress  granted  by 
them ;  and  to  authorise  them  to  impose  fines  upon  constables 
and  other  officers  for  neglect  of  duty,  and  on  masters  for  ill- 
usage  of  their  apprentices,"  as  relates  to  constables  and  other 
peace  or  parish  officers;  and 

(3.)  Except  the  act  of  the  session  of  the  fifth  and  sixth  years  of  the 
reign  of  her  present  Majesty,  chapter  seven,  intituled  "An 
Act  to  explain  the  acts  for  the  better  regulation  of  certain  ap- 
prentices;" and 

(4.)  Except  sub-sections  one,  two,  three,  and  five  of  section  sixteen 
of  "The  Summary  Jurisdiction  (Ireland)  Act,  1851,"  relating 
to  certain  disputes  between  employers  and  the  persons  em- 
ployed by  them ;  and 
III.  Also  there  shall  be  repealed  the  following  enactments  making  breaches 
of  contract  criminal,  and  relating  to  the  recovery  of  wages  by  sum- 
mary procedure;  (that  is  to  say,) 

(a.)  An    act    passed   in    the    fifth    year    of    the    reign  of  Queen 
L*696]  *Elizabeth,  chapter  four,  and  intituled  "An  Act  touching 

dyvers  orders  for  artificers,  labourers,  servantes  of  husband- 
rye,  and  apprentices  ;"  and 

(b. )  So  much  of  section  two  of  an  act  passed  in  the  twelfth  year  of 
King  George  the  first,  chapter  thirty-four,  and  intituled  "An 
Act  to  prevent  unlawful  combination  of  workmen  employed 
in  the  woollen  manufactures,  and  for  better  payment  of  their 
wages,"  as  relates  to  departing  from  service  and  qnitting  or 
returning  work  before  it  is  finished;  and 

(c.)  Section  twenty  of  an  act  passed  in  the  fifth  year  of  King  George 
the  Third,  chapter  fifty-one,  the  title  of  which  begins  with 
the  words  "  An  Act  for  repealing  several  laws  relating  to  the 
manufacture  of  woollen  cloth  in  the  county  of  York,"  and 
ends  with  the  words  "for  preserving  the  credit  of  the  said 
manufacture  at  the  foreign  market;"  and 

(d.)  An  act  passed  in  the  nineteenth  year  of  King  George  the  Third, 
chapter  forty-nine,  and  intituled  "An  Act  to  prevent  abuses 
in  the  payment  of  wages  to  persons  employed  in  the  bone  and 
thread  lace  manufactory ;"  and 

(e.)  Sections  eighteen  and  twenty-three  of  an  act  passed  in  the  ses- 
sion of  the  third  and  fourth  years  of  her  present  Majesty, 
chapter  ninety-one,  intituled  An  Act  for  the  more  effectual 
prevention  of  frauds  and  abuses  committed  by  weavers,  sew- 
ers, and  other  persons  employed  in  the  linen,  hempen,  union, 
cotton,  silk,  and  woollen  manufactures  in  Ireland,  and  for  the 
better  payment  of  their  wages,  for  one  year,  and  from  thence 
to  the  end  of  the  next  session  of  Parliament;"  and 

(f.)  Section  seventeen  of  an  act  passed  in  the  session  of  the  sixth 
and  seventh  years  of  her  present  Majesty,  chapter  forty,  the 
title  of  which  begins  with  the  words  "An  Act  to  amend  the 
laws,"  and  ends  with  the  words  "workmen  engaged  therein;" 
and 

(g.)  Section  seven  of  an  act  passed  in  the  session  of  the  eighth  and 
ninth  years  of  her  present  Majjesty,  chapter  one  hundred  and 
twenty-eight,  and  intituled  "An  Act  to  make  further  regula- 
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tions  respecting  the  tickets  of  work  to  be  delivered  to  silk 
■weavers  in  certain  cases." 
Provided  that — 

•  (1.)  Any  order  for  wages  or  further  sum  of  compensation  in  addition  to 
wages  made  in  pursuance  of  section  sixteen  of  "  The  Summary  Juris- 
diction (Ireland)  Act,  1851,"  may  be  enforced  in  like  manner  as  if  it 
were  an  order  made  by  a  court  of  summary  jurisdiction  in  pursuance 
of  the  Employers  and  "Workmen  Act,  1875,  and  not  otherwise;  and 
(2.)  The  repeal  enacted  by  this  section  shall  not  affect — 

(a. )  Anything  duly  done  or  suffered,  or  any  right  or  liability  ac- 
quired or  incurred  under  any  enactment  hereby  repealed;  or 
(b.)  Any  penalty,  forfeiture,  or  punishment  incurred  in  respect  of 
any  offence  committed  against  any  enactment  hereby  repealed; 
or 
(c.)  Any  investigation,  legal  proceeding,  or  remedy  in  respect  of 
any  such  right,  liability,  penalty,  forfeiture,  or  punishment 
as  aforesaid;  and  any  such  investigation,  legal  proceeding, 
and  remedy  may  be  carried  on  as  if  this  act  had  not  passed. 

*  Application  bf  Act  to  Scotland.  [*697] 

18.  This  Act  shall  extend  to  Scotland,  with  the  modifications  following  ;  that 
is  to  say, 

(1.)  The  expression  "  municipal  authority  "  means  the  town  council  of  any 
royal  or  parliamentary  burgh,  or  the  commissioners  of  police  of  any 
burgh,  town,  or  populous  place  under  the  provisions  of  the  General 
Police  and  Improvement  (Scotland)  Act,  1862,  or  any  local  authority 
under  the  provisions  of  the  Public  Health  (Scotland)  Act,  1867  : 

(2.)  The  expression  "The  Summary  Jurisdiction  Act"  means  the  Summary 
Procedure  Act,  1864,  and  any  acts  amending  the  same  : 

(3.)  The  expression  "  ISie  court  of  summary  jurisdiction"  means  the  sheriff 
of  the  county  or  any  one  of  his  substitutes. 

19.  In  Scotland  the  following  provisions  shall  have  effect  in  regard  to  the 
prosecution  of  offences,  recovery  of  penalties,  and  making  of  orders  under  this 
act : 

(1.)  Every  offence  under  this  act  shall  be  prosecuted,  every  penalty  recovered, 
and  every  order  made  at  the  instance  of  the  Lord  Advocate,  or  of  the 
Procurator  Fiscal  of  the  sheriff  court  : 

(2.)  The  proceedings  may  be  on  indictment  in  the  Court  of  Justiciary  in 
Edinburgh  or  on  circuit  or  in  a  sheriff  court,  or  may  be  taken  sum- 
marily in  the  sheriff  court  under  the  provisions  of  the  Summary  Pro- 
cedure Act,  1864 : 

(3.)  Every  person  found  liable  on  conviction  to  pay  any  penalty  under  this 
act  shall  be  liable,  in  default  of  payment  within  a  time  to  be  fixed  in 
the  conviction,  to  be  imprisoned  for  a  term,  to  be  also  fixed  therein, 
not  exceeding  two  months,  or  until  such  penalty  shall  be  sooner  paid, 
and  the  conviction  and  warrant  may  be  in  the  form  of  No.  3  of  Sched- 
ule K.  of  the  Summary  Procedure  Act,  1864  : 

(4.)  In  Scotland  all  penalties  imposed  in  pursuance  of  this  act  shall  be  paid 
to  the  clerk  of  the  court  imposing  them,  and  shall  by  him  be  accounted 
for  and  paid  to  the  Queen's  and  Lord  Treasurer's  Remembrancer,  and 
be  carried  to  the  Consolidated  Fund. 

20.  In  Scotland  it  shall  be  competent  to  any  person  to  appeal  against  any 
order  or  conviction  under  this  act  to  the  next  circuit  Court  of  Justiciary,  or 
where  there  are  no  circuit  courts  to  the  High  Court  of  Justiciary  at  Edinburgh, 
in  the  manner  prescribed  by  and  under  the  rules,  limitations,  conditions,  and 
restrictions  contained  in  the  act  passed  in  the  twentieth  year  of  the  reign  of  his 
Majesty  King  George  the  Second,  chapter  forty-three,  in  regard  to  appeals  to 
circuit  courts  in  matters  criminal,  as  the  same  may  be  altered  or  amended  by 
any  acts  of  Parliament  for  the  time  being  in  force. 
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Application  of  Act  to  Ireland. 

21.  This  act  shall  extend  to  Ireland,  with  the  modifications  following ;  that 
is  to  say, 

The  expression  "The  Summary  Jurisdiction  Act"  shall  be  construed  to 
mean,  as  regards  the  police  district  of  Dublin  metropolis,  the  acts  regulat- 
ing the  powers  and  duties  of  justices  of  the  peace  for  such  district ;  and 
elsewhere  in  Ireland,  the  Petty  Sessions  (Ireland)  Act,  1851,  and  any  acts 
amending  the  same : 

The  expression  "court  of  summary  jurisdiction  "  shall  be  construed  to  mean 
'  any  justice  or  justices  of  the  peace,  or  other  magistrate  to  whom  jurisdic- 
tion is  given  by  the  Summary  Jurisdiction  Act : 

The  court  of  summary  jurisdiction,  when  hearing  and  determining  com- 
plaints under  this  act,  shall  in  the  police  district  of  Dublin  metropolis  be 
[*698]  constituted  of  one  or  more  of  the  divisional  justices  of  *the  said  district, 
and  elsewhere  in  Ireland  of  two  or  more  justices  of  the  peace  in  petty  ses- 
sions sitting  at  a  place  appointed  for  holding  petty  sessions : 

The  expression  "municipal  authority"  shall  be  construed  to  mean  the  town 
council  of  any  borough  for  the  time  being,  subject  to  the  act  of  the  session 
of  the  third  and  fourth  years  of  the  reign  of  her  present  Majesty,  chapter 
one  hundred  and  eight,  entitled  "An  Act  for  the  Regulation  of  Municipal 
Corporations  in  Ireland,"  and  any  commissioners  invested  by  any  general 
or  local  act  of  Parliament,  with  power  of  improving,  cleansing,  lighting,  or 
paving  any  town  or  township. 


38  &  39  Vict.  c.  90. 

An  Act  to  enlarge  the  powers  of  County  Courts  in  respect  of  dis- 
putes between  Employers  and  Workmen,  and  to  give  other 
Courts  a  limited  civil  jurisdiction  in  respect  of  such  disputes. 

[13th  August,  1875.] 

Be  it  enacted  by,  &c.,  &c.,  as  follows : — 


1.  This  act  may  be  cited  as  the  Employers  and  "Workmen  Act,  1875. 

2.  This  act,  except  so  far  as  it  authorises  any  rules  to  be  made  or  other  thing 
to  be  done  at  any  time  after  the  passing  of  this  act,  shall  come  into  operation 
on  the  1st  day  of  September,  1875. 

PAET  I. 
Jurisdiction — Jurisdiction  of  County  Court, 

3.  In  any  proceeding  before  a  county  court  in  relation  to  any  dispute  between 
an  employer  and  a  workman  arising  out  of  or  incidental  to  their  relation  as  such 
(which  dispute  is  hereinafter  referred  to  as  a  dispute  under  this  act)  the  court 
may,  in  addition  to  any  jurisdiction  it  might  have  exercised  if  this  act  had  not 
passed,  exercise  all  or  any  of  the  following  powers  ;  that  is  to  say, 

(1.)  It  may  adjust  and  set  off  the  one  against  the  other  all  such  claims  on 
the  part  either  of  the  employer  or  of  the  workman,  arising  out  of  or  in- 
cidental to  the  relation  between  them,  as  the  court  may  find  to  be 
subsisting,  whether  such  claims  are  liquidated  or  unliquidated,  and 
are  for  wages,  damages,  or  otherwise ;  and, 

(2.)  If,  having  regard  to  all  the  circumstances  of  the  case,  it  thinks  it  just  to 
do  so,  it  may  rescind  any  contract  between  the  employer  and  the  work- 
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man  upon  such  terms  as  to  the  apportionment  of  wages  or  other  sums 
due  thereunder,  and  as  to  the  payment  of  wages  or  damages,  or  other 
sums  due,  as  it  thinks  just ;  and, 
(3.)  Where  the  court  might  otherwise  award  damages  for  any  breach  of  con- 
tract it  may,  if  the  defendant  be  willing  to  give  security  to  the  satis- 
faction of  the  court  for  the  performance  by  him  of  so  much  of  his  con- 
tract as  remains  unperformed,  with  the  consent  of  the  plaintiff,  accept 
such  security,  and  order  performance  of  the  contract  accordingly,  in 
place  either  of  the  whole  of  the  damages  which  would  otherwise  have 
been  awarded,  or  some  part  of  such  damages. 

*The  security  shall  be  an  undertaking  by  the  defendant  and  [*699] 
one  or  more  surety  or  sureties  that  the  defendant  will  perform  his  con- 
tract, subject  on  non-performance  to  the  payment  of  a  sum  to  be  speci- 
fied in  the  undertaking. 

Any  sum  paid  by  a  surety  on  behalf  of  a  defendant  in  respect  of  a 
security  under  this  act,  together  with  all  costs  Incurred  by  such 
surety  in  respect  of  such  security,  shall  be  deemed  to  be  a  debt  due 
to  him  from  the  defendant;  and  where  such  security  has  been  given  in 
or  under  the  direction  of  a  court  of  summary  jurisdiction,  that  court 
may  order  payment  to  the  surety  of  the  sum  which  has  so  become  due 
to  him  from  the  defendant. 

Court  of  Summary  Jurisdiction. 

4.  A  dispute  (i)  under  this  act  between  an  employer  and  a  workman  may  be 
heard  and  determined  by  a  court  of  summary  jurisdiction,  and  such,  court,  for 
the  purposes  of  this  act,  shall  be  deemed  to  be  a  court  of  civil  jurisdiction,  and 
in  a  proceeding  in  relation  to  any  such  dispute  the  court  may  order  payment  of 
any  sum  which  it  may  iind  to  be  due  as  wages,  or  damages  (fc),  or  otherwise, 
and  may  exercise  all  or  any  of  the  powers  by  this  act  conferred  on  a  county 
court:  Provided  that  in  any  proceeding  in  relation  to  any  such  dispute  the  court 
of  summary  j  urisdiction — 

(1.)  Shall  not  exercise  any  jurisdiction  where  the  amount  claimed  exceei. 

ten  pounds;  and 
(2.)  Shall  not  make  an  order  for  the  payment  of  any  sum  exceeding  tet 

pounds,  exclusive  of  the  costs  incurred  in  the  case;  and 
(3.)  Shall  not  require  security  to  an  amount  exceeding  ten  pounds  from  anj 

defendant  or  his  surety  or  sureties. 

5.  Any  dispute  between  an  apprentice  to  whom  this  act  applies  and  his 
master,  arising  out  of  or  incidental  to  their  relation  as  such,  (which  dispute  is 
hereinafter  referred  to  as  a  dispute  under  this  act,)  may  be  heard  and  deter- 
mined by  a  court  of  summary  jurisdiction. 

6.  In  a  proceeding  before  a  court  of  summary  jurisdiction  in  relation  to  a 
dispute  under  this  act  between  a  master  and  an  apprentice  (1),  the  court  shall 
have  the  same  powers  as  if  the  dispute  were  between  an  employer  and  a  work- 
man, and  the  master  were  the  employer  and  the  apprentice  the  workman,  and 


(i)  Absenting  himself  without  notice  by  a  workman,  and  complaint  thereon 
to  the  justices  by  the  employer,  amounts  to  a  dispute  so  as  to  give  justices 
jurisdiction.  Olemson  v.  Subbard,  45  L.  J.,  M.  C.  69  ;  1  Ex.  Div.  179  ;  33  L. 
T.,  N.  S.  814.  And  see  Leslie  v.  Fitzpatrick,  47  L.  J.,  M.  C.  22 j  3  Q.  B.  B.  229, 
where  the  workman  was  an  infant.  See  also  Grainger  v.  Aynsley,  6  Q.  B.  D. 
182;  50  L.  J.,  M.  C.  48. 

{h)  In  Hindley  v.  Haslam,  3  Q.  B.  D.  481,  it  was  held  that  an  employer 
might  proceed  against  his  workman  before  the  justices  for  negligently  damag- 
ing materials,  although  the  workman  had  sued  him  for  wages  in  the  county 
court,  and  recovered  them. 

{I)  If  the  complaint  against  the  apprentice  amounts  to  a  charge  of  felony  he 
is  entitled  to  the  verdict  of  a  jury.     In  re  Jacklin,  2  D.  &  L.  103. 
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the  iustrument  of  apprenticeship  a  contract  hetween  an  employer  and  a  work- 
man, and  shall  also  have  the  following  powers: — 

(1.)  It  may  make  an  order  directing  the  apprentice  to  perform  his  duties 

under  the  apprenticeship;  and 
(2.)  If  it  rescinds  the  instrument  of  apprenticeship  it  may,  if  it  thinks  it 

just  so  to  do,  order  the  whole  or  any  part  of  the  premium  paid  on  the 

binding  of  the  apprentice  to  be  repaid. 
[*700]  *Where  an  order  is  made  directingan  apprentice  to  perform  his  duties  under 
the  apprenticeship,  the  court  may  from  time  to  time,  if  satisfied  after  the  ex- 
piration of  not  less  than  one  month  from  the  date  of  the  order  that  the  appren- 
tice has  failed  to  comply  therewith,  order  him  to  be  imprisoned  for  a  period  not 
exceeding  fourteen  days. 

7.  In  a  proceeding  before  a  court  of  summary  jurisdiction  in  relation  to  a 
dispute  under  this  act  between  a  master  and  an  apprentice,  if  there  is  any  per- 
son liable,  under  the  instrument  of  apprenticeship,  for  the  good  conduct  of  the 
apprentice,  that  person  may,  if  the  court  so  direct,  be  summoned  in  like  man- 
ner as  if  he  were  the  defendant  in  such  proceeding  to  attend  on  the  hearing  of 
the  proceeding,  and  the  court  may,  in  addition  to  or  in  substitution  for  any 
order  which  the  court  is  authorised  to  make  against  the  apprentice,  order  the 
person  so  summoned  to  pay  damages  for  any  breach  of  the  contract  of  appren- 
ticeship to  an  amount  not  exceeding  the  limit  (if  any)  to  which  he  is  liable 
under  the  instrument  of  apprenticeship. 

The  court  may,  if  the  person  so  summon^,  or  any  other  person,  is  willing 
to  give  security  to  the  satisfaction  of  the  court  for  the  performance  by  the  ap- 
prentice of  his  contract  of  apprenticeship,  accept  such  security  instead  of  or  in 
mitigation  of  any  punishment  which  it  is  authorised  to  inflict  upon  the  appren- 
tice. 

PAET    II. 
Procedure. 

8.  A  person  may  give  security  under  this  act  in  a  county  court  or  court  of 
summary  jurisdiction  by  an  oral  or  written  acknowledgement  in  or  under  the 
direction  of  the  court  of  the  undertaking  or  condition  by  which  and  the  sum  for 
which  he  is  bound,  in  such  manner  and  form  as  may  be  prescribed  by  any  rule 
for  the  time  being  in  force,  and  in  any  case  where  security  is  so  given,  the 
court  in  or  under  the  direction  of  which  it  is  given  may  order  payment  of  any 
sum  which  may  become  due  in  pursuance  of  such  security. 

The  Lord  Chancellor  may  at  any  time  after  the  passing  of  this  act,  and  from 
time  to  timejnake,  and  when  made,  rescind,  alter,  and  add  to,  rules  with  re- 
spect to  giving  security  under  this  act. 

9.  Any  dispute  or  matter  in  respect  of  which  jurisdiction-  is  given  by  this 
act  to  a  court  of  summary  jurisdiction  shall  be  deemed  to  be  a  matter  on  which 
that  court  has  authority  by  law  to  make  an  order  on  complaint  in  pursuance  of 
the  Summary  Jurisdiction  Act,  but  shall  not  be  deemed  to  be  a  criminal  pro- 
ceeding; and  all  powers  by  this  act  conferred  on  a  court  of  summary  jurisdic- 
tion shall  be  deemed  to  be  in  addition  to  and  not  in  derogation  of  any  powers 
conferred  on  it  by  the  Summary  Jurisdiction  Act,  except  that  a  warrant  shall 
not  be  issued  under  that  act  for  apprehending  any  person  other  than  an  appren- 
tice for  failing  to  appear  to  answer  a  complaint  in  any  proceeding  under  this 
act,  and  that  an  order  made  by  a  court  of  summary  jurisdiction  under  this  act 
for  the  payment  of  any  money  shall  not  be  enforced  by  imprisonment  except  in 
the  manner  and  under  the  conditions  by  this  act  provided  ;  and  "no  goods  or 
chattels  shall  be  taken  under  a  distress  ordered  by  a  court  of  summary  juris- 
diction which  might  not  be  taken  under  an  execution  issued  by  a  county  court. 

A  court  of  summary  jurisdiction  may  direct  any  sum  of  money,  for  the  pay- 
ment of  which  it  makes  an  order  under  this  act,  to  be  paid  by  instalments,  and 
may  from  time  to  time  rescind  or  vary  such  order. 

Any  sum  payable  by  any  person  under  the  order  of  a  court  of  summary  juris- 
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diction  in  pvirsuauce  of  this  act,  shall  be  deemed  to  be  a  debt  due  from  Mm  in 
pursuance  of  a  judgment  of  a  competent  court  *within  the  meaning  of  [*701] 
the  fifth  section  of  the  Debtors  Act,  1869  (m),  and  may  be  enforced  accordingly; 
and  as  regards  any  such  debt  a.  court  of  summary  jurisdiction  shall  be  deemed 
to  be  a  court  within  the  meaning  of  the  said  section. 

The  Lord  Chancellor  may  at  any  time  after  the  passing  of  this  act,  and  from 
time  to  time  make,  and  when  made,  rescind,  alter,  and  add  to,  rules  for  carry- 
ing into  effect  the  jurisdiction  by  this  act  given  to  a  court  of  summary  jurisdic- 
tion, and  in  particular  for  the  purpose  of  regulating  the  costs  of  any  proceed- 
ings in  a  court  of  summary  jurisdiction,  with  power  to  provide  that  the  same 
shall  not  exceed  the  costs  which  would  in  a  similar  case  be  incurred  in  a 
county  court  ;  and  any  rules  so  made,  in  so  far  as  they  relate  to  the  exercise  of 
jurisdiction  under  the  said  fifth  section  of  the  Bebtors  Act,  1869,  shall  be 
deemed  to  be  prescribed  rules  within  the  meaning  of  the  said  section. 

PART  III. — Definitions  and  Miscellaneous. 

Definitions,  j 

10.  In  this  act — 

The  expression  "  workman  "  does  not  include  a  domestic  or  menial  servant, 
but  save  as  aforesaid,  means  any  person  who,  being  a  labourer,  servant  in  hus- 
bandry(»),  journeyman,  artificer,  handicraftsman,  miner,  or  otherwise  engaged 
in  manual  labour  (o),  whether  under  the  age  of  twenty-one  years  or  above  that 
age,  has  entered  into  or  works  under  a  contract  with  an  employer,  whether  the 
contract  be  made  before  or  after  the  passing  of  this  act,  be  express  or  implied, 
oral  or  in  writing,  and  be  *a  contract  of  service  or  a  contract  personally  [*702] 
to  execute  any  work  or  labour. 

The  expression  "the  Summary  Jurisdiction  Act"  means  the  act  of  the  ses- 

(m)  Sub-s.  (b)  of  that  section  was  repealed  by  "The  Bankruptcy  Act,  1883," 
46  &  47  Vict.  c.  52,  s.  169. 

{n)  It  was  held  that  a  person  engaged  by  the  ovmer  of  a  farm  to  keep  the 
general  accounts  of  the  farm,  to  weigh  out  food  for  cattle,  to  set  men  to  work, 
to  lend  a  hand  to  anything  if  wanted,  and  in  all  things  to  carry  out  the  orders 
given  to  him,  was  not  "a  servant  in  husbandry"  within  4  Geo.  4,  c.  34,  but 
rather  in  the  position  of  a  steward  or  bailiff.  Dames  v.  Berwick,  30  L.  J.,  M. 
C.  84.  It  was  also  held  that  a  magistrate  had  no  jurisdiction  under  4  Geo.  4, 
c.  34,  over  a  contract  to  weave  certain  pieces  of  silk  goods  at  certain  prices 
agreed  upon.  Sardy  v.  Soyle,  9  B.  &  C.  603  ;  or  a  contract  to  make  and  com- 
plete a  road  of  certain  dimensions  according  to  a  specification  for  a  certain 
sum,  Lancaster  v.  Greaves,  9  B.  &  C.  628  ;  or  a  building  contract.  West  v.  Small- 
wood,  3  M.  &  W.  418  ;  or  a  contract  to  print  certain  pieces  of  woollen  goods. 
Ex  parte  Johnson,  7  Dowl.  702  ;  Johnson  v.  Beid,  6  M.  &  W.  124  ;  as  they  were 
not  contracts  of  hiring  and  service,  but  of  a  different  nature. 

(o)  A  potter's  printer  under  a  contract  with  his  employers  to  do  work  in 
which  he  was  assisted  by  "transferrers,"  whom  he  engaged  and  paid,  was  held 
t3  be  within  the  act.  Grainger  v.  Aynsley,  6  Q.  B.  D.  182 ;  50  L.  J.,  M.  C.  48. 
In  Wiles  v.  Cooper,  3  A.  &  E.  524,  it  was  considered  doubtful  whether  under 
the  now  repealed  acts  of  20  Geo.  2,  c.  19,  and  4  Geo.  4,  c.  34,  justices  had 
power  to  order  payment  on  an  information  "  for  wages  for  labour  as  a  carpen- 
ter." And  see  Biley  v.  Warden,  2  Ex.  59 ;  Sharman  v.  Saunders,  13  C.  B.  166  ; 
Ingram  v.  Barnes,  26  L.  J.,  Q.  B.  82  ;  Sleeman  v.  Barrett,  32  L.  J.,  Ex.  153  ; 
JPiOar  v.  Llynvi  Coal  and  Iron  Co.,  38  L.  J.,  C.  P.  294 ;  L.  R.,  4  C.  P.  752  ; 
Whiteley  v.  Armitage,  13  "Weekly  Rep.  144,  as  to  the  meaning  of  the  word  "la- 
bourer "  in  the  Truck  Act,  1  &  2  Will.  4,  c.  37,  ante,  p.  603  ;  and  B.  v.  Wort- 
ley,  21  L.  J.,  M.  C.  44 ;  2  Den.  C.  C.  333,  ante,  p.  51,  as  to  the  meaning  of  that 
word  in  the  Stamp  Aet.  A  farmer  is  not  a  "labourer  "  under  the  Lord's  Day 
Act.     B.  V.  CUwoHh,  4  Best  &  S.  927. 
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sion  of  the  eleventh  and  twelfth  years  of  the  reign  of  her  present  Majesty, 
chapter  forty-three,  intituled  "An  Act  to  facilitate  the  performance  of  the 
duties  of  Justices  of  the  Peace  out  of  sessions  within  England  and  Wales  with 
respect  to  summary  convictions  and  orders,"  inclusive  of  any  acts  amending 
the  same  (o). 
The  expression  "  court  of  summary  jurisdiction  "  means — 
(1.)  As  respects  the  city  of  London,  the  Lord  Mayor  or  any  alderman  of  the 
said  city  sitting  at  the  Mansion  House  or  Guildhall  justice  room  ;  and 
(2. )  As  respects  any  police  court  division  in  the  metropolitan  police  district, 
any  metropolitan  police  magistrate  sitting  at  the  police  coui-t  for  that 
division ;  and 
(3.)  As  respects  any  city,  town,  liherty,  borough,  place,  or  district  for  which 
a  stipendiary  magistrate  is  for  the  time  being  acting,  such  stipendiary 
magistrate  sitting  at  a  police  court  or  other  place  appointed  in  that 
behalf;  and 
(4.)  Elsewhere  any  justice  or  justices  of  the  peace  to  whom  jurisdiction  is 
given  by  the  Summary  Jurisdiction  Act :     Provided  that,  as  respects 
any  case  within  the  cognizance  of  such  justice  or  justices  as  last  afore- 
said, a  complaint  under  this  act  shall  be  heard  and  determined,  and 
an  order  for  imprisonment  made  by  two  or  more  justices  of  the  peace 
in  petty  sessions  sitting  at  some  place  appointed  for  holding  petty 
sessions. 
Nothing  in  this  section  contained  shall  restrict  the  jurisdiction  of  the  Lord 
Mayor  or  any  alderman  of  the  city  of  London,  or  of  any  metropolitan  police  or 
stipendiary  magistrate  in  respect  of  any  act  or  jurisdiction  which  may  now 
be  done  or  exercised  by  him  out  of  court. 

11.  In  the  case  of  a  child,  young  person,  or  woman  subject  to  the  provisions 

of  the  Factory  Acts,  1833  to  1874  (p),  any  forfeiture  on  the  ground  of 
absence  or  leaving  work  shall  not  be  deducted  from  or  set  off  against 
a  claim  for  wages  or  other  sum  due  for  work  done  before  such  absence 
or  leaving  work,  except  to  the  amount  of  the  damage  (if  any)  which 
the  employer  may  have  sustained  by  reason  of  such  absence  cr  leaving 
work  (2). 

Application. 

12.  This  act,  in  so  far  as  it  relates  to  apprentices,  shall  apply  only  to  an  ap- 
prentice to  the  business  of  a  workman  as  defined  by  thisiact  upon  whose  bind- 
ing either  no  premium  is  paid,  or  the  premium  (if  any)  paid  does  not  exceed 
twenty-five  pounds  ;  and  to  an  apprentice  bound  under  the  provisions  of  the 
acts  relating  to  the  relief  of  the  poor. 

Saving  Clause. 

13.  Nothing  in  this  act  shall  take  away  or  abridge  any  local  or  special  juris- 
diction touching  apprentices. 

This  act  shall  not  apply  to  seamen  or  to  apprentices  to  the  sea  service. 

[*703]  *PAET  IV. 

Application  of  Act  to  Scotland. 

14.  This  act  shall  extend  to  Scotland,  with  the  modifications  following;  that 
is  to  say. 

In  this  act  with  respect  to  Scotland — 


(0)  See  the  Summary  Jurisdiction  Act,  1879,  42  &  43  Vict.  c.  49. 

(p)  These  acts  were  repealed  by  "The  Factory  and  Workshop  Act,  1878,"  41 
&  42  Vict.  c.  16,  8.  107,  post. 

(q)  See  Warbwrton  v.  Heyworth,  50  L.  J.,  C.  L.  137  ;  6  Q.  B.  Div.  1,  dis- 
tinguishing Gregaon  v.  Watmn,  34  L.  T.,  N.  S.  143. 
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The  expression  "  county  court "   means  the  ordinary  sheriff  court  of  the 

county  : 
The  expression   "the  court  of  summary  jurisdiction"  means  the  small 

debt  court  of  the  sheriff  of  the  county  : 
The  expression  "sheriff"  includes  sheriff  substitute  : 
The  expression  "instrument  of  apprenticeship  "  means  indenture  : 
The  expression   "plaintiff'"  or      complainant"   means  pursuer  or  com- 

plainer : 
The  expression  "defendant  "  includes  defender  or  respondent : 
The  expression  "the  Summary  Jurisdiction  Act"  means  the  act  of  the 
seventh  year  of  the  reign  of  his  Majesty  King  William  the  Fourth  and 
the  first  year  of  the  reign  of  her  present  Majesty,  chapter  forty-one,  in- 
tituled "An  Act  for  the  more  effectual  recovery  of  small  debts  in  the 
Sheriff"  Courts,  and  for  regulating  the  establishment  of  circuit  courts  for 
the  trial  of  small  debt  causes  by  the  sheriffs  in  Scotland,"  and  the  acts 
amending  the  same  : 
The  expression  "  surety  "  means  cautioner  : 
This  act  shall  be  read  and  construed,  as  if  for  the  expression  "  the  Lord 
Chancellor,"  vfherever  it  occurs  therein,  the  expression  "the  Court  of  Session 
by  act  of  sederunt"  were  substituted. 

All  jurisdictions,  powers,  and  authorities  necessary  for  the  purposes  of  this 
act  are  hereby  conferred  on  sheriffs  in  their  ordinary  or  small  debt  courts,  as 
the  case  may  be,  who  shall  have  full  power  to  make  any  order  on  any  summons, 
petition,  complaint,  or  other  proceeding  under  this  act,  that  any  county  court 
or  court  of  summary  jurisdiction  is  empowered  to  make  on  any  complaint  or 
other  proceeding  under  this  act. 

Any  decree  or  order  pronounced  or  made  by  a  sheriff  under  this  act  shall  be 
enforced  in  the  same  manner  and  under  the  same  conditions  in  and  under 
which  a  decree  or  order  pronounced  or  made  by  him  in  his  ordinary  or  small 
debt  court,  as  the  case  may  be,  is  enforced. 

PART  V. 
Application  of  Act  to  Ireland. 

15.  This  act  shall  extend  to  Ireland,  with  the  modifications  following ;  that 
is  to  say, 

The  expression  ' '  county  court ' '  shall  be  construed  to  mean  civil  bill  court: 

The  expression  "  Lord  Chancellor  "  shall  be  construed  to  mean  the  Lord 
Chancellor  of  Ireland  : 

The  expression  "  The  Summary  Jurisdiction  Act"  shall  be  construed  to 
mean,  as  regards  the  police  district  of  Dublin  metropolis,  the  acts  regu- 
lating the  powers  and  duties  of  justices  of  the  peace  for  such  district, 
and  elsewhere  in  Ireland,  the  Petty  Sessions  (Ireland)  Act,  1851,  and 
any  acts  amending  the  same  : 

The  expression  "court  of  summary  jurisdiction"  shall  be  construed  to 
mean  any  justice  or  justices  of  the  peace  or  other  magistrate  to  whom 
jurisdiction  is  given  by  the  Summary  Jurisdiction  Act : 

The  court  of  summary  jurisdiction,  when  hearing  and  determining  com- 
plaints under  this  act,  shall  ia  the  police  district  of  Dublin  metropolis 
be  constituted  of  one  or  more  of  the  divisional  justices  *of  the  [*704] 
said  district,  and  elsewhere  in  Ireland  of  two  or  more  justices  of  the 
peace  in  petty  sessions  sitting  at  a  place  appointed  for  holding  petty  ses- 
sions :  , 

The  expression  "fifth  section  of  the  Debtors  Act,  1869,"  shall  be  construed 
to  mean  "sixth  section  of  Debtors  Act  (Ireland), -1872." 
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RULES— 1877. 

The  rules  made  under  the  powers  contained  in  the  Employers  and  "Workmen 
Act,  1875,  and  which  are  now  in  use  in  courts  of  summary  jurisdiction  in  Eng- 
land, shall,  on  and  from  the  1st  day  of  November,  1877,  cease  to  be  used,  and 
from  such  day  there  shall  be  used  in  lieu  thereof,  the  following  rules  : — 

1.  A  person  desirous  to  enter  an  action  in  a  court  of  summary  jurisdiction  in 
England  under  the  Employers  and  Workmen  Act,  1875,  shall  deliver  to  the 
clerk  of  the  court  particulars  in  writing  of  his  cause  of  action,  and  the  clerk  of 
the  court  shall  enter  in  a  book  to  be  kept  for  this  purpose  in  his  office  a  plaint 
in  writing,  stating  the  names,  addresses,  and  descriptions  of  the  parties,  and 
the  substance  of  the  action  intended  to  be  brought;  and  thereupon  a  summons 
to  appear  to  a  plaint  shall  be  issued  according  to  the  form  in  the  schedule,  and 
a  copy  thereof  be  served  in  the  manner  hereinafter  provided,  not  less  than  four 
clear  days  before  the  return-day  of  the  summons;  and  no  misnomer  or  inaccu- 
rate description  of  any  person  or  place  in  any  such  plaint  or  summons  shall 
vitiate  the  same,  so  that  the  person  or  place  be  therein  described  so  as  to  be 
commonly  known. 

2.  The  particulars  shall  be  annexed  to  and  be  deemed  part  of  the  summons. 

3.  Such  summons  may  issue  in  any  district  in  which  the  defendant  or  one  of 
the  defendants  dwelt  or  carried  on  his  business  or  was  employed  at  the  time  the 
cause  of  action  arose,  or  in  which  he  or  one  of  them  happens  to  be  at  the  time 
of  the  entry  of  the  plaint. 

4.  Service  of  a  summons  to  appear  to  a  plaint  may  be  made  by  serving  a 
copy  of  the  same  personally  upon  the  defendant,  or  by  leaving  such  copy  with 
some  person,  apparently  sixteen  years  old,  at  the  house  or  place  of  dwelling  or 
place  of  business  or  of  employment  of  the  defendant,  or  of  one  of  the  defend- 
ants, or  at  the  office  of  his  or  their  employer  for  the  time  being. 

# 

Witnesses. 

5.  Summonses  to  witnesses  shall  be  granted  to  either  party  on  application 
and  payment  of  the  fees  for  the  issuing  and  service  of  the  same,  and  of  the 
proper  amount  of  conduct  money. 

Hearing. 

6.  A  defendant  shall  not,  except  by  leave  of  the  court,  on  such  terms  as  to 
it  may  seem  fit,  be  permitted  to  set  up  against  the  claims  of  the  plaintiff  any 
set-off  or  counter-claim,  unless  he  shall  have  served,  or  caused  to  be  served,  by 
registered  post  letter  or  otherwise,  two  clear  days  at  least  before  the  return-day, 
a  notice  directed  to  the  plaintiff  at  his  address  as  mentioned  in  the  summons, 
stating  his  intention  to  rely  upon  such  set-off  or  counter-claim  as  a  defence  to  the 
action,  and  setting  forth  the  particulars  of  such  set-off  or  counter-claim. 

7.  Where  service  of  any  notice  is  made  by  post,  it  shall,  unless  the  contrary 
be  proved,  be  deemed  to  have  been  made  on  the  day  upon  which  the  letter 
would  have  been  delivered  in  the  ordinary  course  of  post. 

[*705]  *8.  If  upon  the  return-day  of  any  summons,  at  any  continuation  or 
adjournment  of  the  court,  the  plaintiff  shall  not  appear,  the  cause  may  be 
struck  out,  and  the  court  may  award  to  the  defendant,  by  way  of  costs  and 
satisfaction  for  his  attendance,  and  such  sum  as  it  in  its  discretion  shall  think 
fit;  but  the  plaintiff  may  bring  a  fresh  action  in  respect  of  the  same  cause  of 
complaint. 

9.  If  on  the  day  named  in  the  summons,  or  at  any  continuation  or  adjourn- 
ment of  the  court,  the  defendant  shall  not  appear,  or  sufficiently  excuse  his 
absence,  or  shall  neglect  to  answer  when  called  in  court,  the  court,  upon  due 
proof  of  service  of  the  summons,  may  either  adjourn  the  cause  from  time  to 
time  or  hear  it  ex  parte,  and  the  judgment  thereupon  shall  be  as  valid  as  if 
both  parties  had  attended;  provided  that  the  court  in  any  such  case,  at  the  same 
or  any  subsequent  court,  may  set  aside  any  judgment  so  given  in  the  absence 
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of  the  defendant,  and  the  execution  thereupon,  and  may  grant  a  new  trial 
upon  such  terms,  if  any,  as  it  may  think  fit. 

10.  ETery  undertaking  by  way  of  security  under  the  said  act  may  he  given  to 
the  Court,  or  to  such  person  as  the  court  may  direct,  in  writing  or  orally;  and 
upon  the  production  of  the  written  undertaking,  or  of  any  note  made  by  the 
clerk  of  the  court  where  the  undertaking  was  given  orally,  the  court  may  sum- 
mon any  person  liable  to  the  court  or  to  any  surety  for  any  sum  which  has  be- 
come forfeited,  and  may  make  such  order  thereon  as  to  the  court  may  seem  fit. 

Enforcing  Judgment. 

11.  Any  sum  adjudged  by  the  court  to  be  paid  under  the  said  act,  and  any 
instalment  or  part  thereof  which  has  become  due,  and  any  sum  ordered  by  the 
court  to  be  paid  in  respect  to  the  forfeiture  of  any  sum  under  any  security 
given  under  the  said  act,  may  be  recovered  by  distress-warrant  in  the  form  in 
the  schedule  issued  by  any  justice  or  magistrate  acting  in  and  for  the  district 
for  which  the  court  was  held;  provided  always,  that  the  person  liable  for  the 
payment  of  any  such  sum  shall  have  been  at  some  time  served  with  the  order 
of  the  court  in  the  same  manner  as  a  summons  to  appear  to  a  plaint  is  hereby 
directed  to  be  served. 

12.  Where  an  order  has  been  made  directing  an  apprentice  to  perform  his  du- 
ties under  his  apprenticeship,  and  he  shall  have  failed  to  comply  therewith,  no 
order  of  commitment  shall  be  made  on  account  of  his  having  so  failed  until  he 
shall  have  been  personally  served  with  a  judgment-summons. 

Judgment-Swmmons. 

13.  No  order  of  commitment  under  the  Debtors  Act,  1869,  shall  be  made  un- 
less a  summons  to  appear  and  be  examined  on  oath,  hereinafter  called  a  judg- 
ment-summons, shall  have  been  personally  served  upon  the  judgment-debtor. 

14.  A  judgment-summons  may  issue  although  no  distress-warrant  has  been 
applied  for,  and  its  service  where  made  out  of  the  district  may  be  proved  by 
affidavit. 

15.  Every  judgment-summons  maybe  according  to  the  form  in  the  schedule, 
and  shall  be  served  not  less  than  two  clear  days  before  the  day  on  which  the 
ijud  gment-debtor  or  apprentice  is  required  to  appear,  except  the  judgment- 
debtor  or  apprentice  is  stated  to  be  about  to  remove  or  to  be  keeping  out  of  the 
way  to  avoid  service. 

16.  The  hearing  of  a  judgment-summons  may  be  adjourned  from  time  to 
time. 

17.  Any  witness  may  be  summoned  to  prove  the  means  of  the  judgment- 
debtor,  in  the  same  manner  as  witnesses  are  summoned  to  give  evidence  upon 
the  hearing  of  a  plaint. 

*18.  An  order  of  commitment  made  under  the  Debtors  Act,  1869,  may  [*706] 
be  according  to  the  form  in  the  schedule,  and  shall,  on  whatever  day  it  may  be 
issued,  bear  date  on  the  day  on  which  the  order  for  commitment  was  made,  and 
shall  continue  in  force  for  one  year  from  such  date  and  no  longer. 

19.  "When  an  order  of  commitment  for  non-payment  of  money  is  issued,  the 
defendant  may,  at  any  time  before  his  body  is  delivered  into  the  custody  of  the 
gaoler,  pay  to  the  officer  holding  such  order  the  amount  indorsed  thereon  as 
that  on  the  payment  of  which  he  may  be  discharged;  and  on  receiving  such 
amount  the  ofacer  shall  discharge  the  defendant,  and  shall  forthvsith  pay  over 
the  amount  to  the  clerk  of  the  court. 

20.  The  sum  indorsed  on  the  order  of  commitment  as  that  upon  payment  of 
which  the  prisoner  may  be  discharged  may  be  paid  to  the  clerk  of  the  court 
from  which  the  commitment  order  was  issued,  or  to  the  gaoler  in  whose  cus- 
tody the  prisoner  is.  Where  it  is  paid  to  the  clerk,  he  shall  sign  and  seal  a 
certificate  of  such  payment,  and  upon  receiving  such  certificate  by  post  or  other- 
wise, the  gaoler  in  whose  custody  the  prisoner  shall  then  he  shall  forthwith 
discharge  such  prisoner.  And  where  it  is  paid  to  the  gaoler,  he  shall,  upon 
payment  to  him  of  such  amount,  together  with  costs  sufficient  to  pay  for  trans- 
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mitting  by  post  office  order  or  otherwise  such  amount  to  the  court  under  the 
order  of  which  the  prisoner  was  committed,  sign  a  certificate  of  such  payment, 
and  discharge  the  prisoner,  and  forthwith  transmit  the  sum  so  received  to  the 
clerk  of  the  court. 

21.  A  certificate  of  payment  by  a  prisoner  shall  be  according  to  the  form  in 
the  schedule. 

22.  All  costs  incurred  by  the  plaintiff  in  endeavouring  to  enforce  an  order 
shall  be  deemed  to  be  due  in  pursuance  of  such  order  under  sect.  5  of  the 
Debtors  Act,  1869,  unless  the  court  shall  otherwise  order. 

Service  of  Process. 

23.  Service  of  any  summons,  order,  or  process  under  the  act  or  these  rules 
may  be  made  by  any  officer  duly  authorized  to  serve  summonses  within  the 
district  in  which  the  summons,  order,  or  process  is  to  be  served,  and  may  be 
proved  by  affidavit,  or  by  oath  vivfi  voce. 


24.  The  costs  to  be  paid  in  the  first  instance  by  every  person  seeking  the  as- 
sistance of  the  court  shall  be  those  contained  in  the  schedule  annexed  hereto. 

25.  The  court  may,  in  its  discretion,  allow  any  party,  in  respect  of  any  ex- 
pense he  may  have  incurred  in  the  employment  of  a  solicitor,  any  sum  not  ex- 
ceeding ten  shillings  where  the  sum  claimed  exceeds  forty  shillings,  and  not 
exceeding  fifteen  shillings  where  it  exceeds  five  pounds. 

Forms. 

26.  The  forms  given  in  the  schedule  shall  be  used,  with  such  variation  as 
may  be  necessary  to  meet  the  circumstances  of  each  court. 

29th  August,  1877. 

CAIRNS,  C. 


[*707]  *SCHEDULE. 


SUMMOlirS  TO  Appbae. 
Employers  and  Workmen  Act,  1875. 

In  the  [^county  of  .    Petty  Sessions  District  of  J. 

Between  A.  B.,  Plaintiff, 
{^Address,  description,'] 
and 
C.  D.,  Defendant, 
{^Address,  description.] 
You  are  hereby  summoned  to  appear  on  the  day  of  >  18    ,  at  the 

hour  of  in  the  noon,  at  ,  before  [two  of  such  justices  of  the  peace 

for  the  above  county  as  might  there  he],  to  answer  the  plaintiff,  to  a  claim,  the 
particulars  of  which  are  hereunto  annexed. 

Given  under  my  hand  and  seal  this  day  of  ,  18    . 

To  the  defendant  herein  J.  S.  (l.s.) 

Note. — (This  and  all  other  summonses  issued  under  the  Employers  and 
Workmen  Act,  1875,  may  be  signed  by  the  clerk  to  the  justices,  where  such 
justices  shall,  by  a  general  direction,  authorise  their  clerks  to  sign  them  in  lieu 
■of  one  of  thejnselves.) 
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Summons  to  Witness. 
Employers  and  Workmen  Act,  1875. 
In  tlie  Icounty  of  .     Petty  Sessions  District  of  ]. 

Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant. 
You  are  hereby  required  to  attend  at  on  the  day  of  , 

18    ,  at  the  hour  of  in  the  noon,  to  give  evidence  in  the  above  cause 

on  behalf  of  the  [^plaintiff  ov  defendant,  as  the  case  may  Je]. 

Given  under  my  hand  and  seal  this  day  of  ,  18    . 

To  J.  S.  (L.S.) 

3. 

Judgment  fob  Plaintiff. 
Employers  and  Workman  Act,  1875. 
In  the  [county  of  .    Petty  Sessions  District  of  ]. 

Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant. 
It  is  this  day  adjudged  that  the  plaintiff  do  recover  against  the  defendant 
the  sum  £  for  debt  [or  damages],  and   £  for  costs,  amounting  to- 

gether to  the  sum  of  £ 

And  it  is  ordered  that  the  defendant  do  pay  the  same  to  the  plaintiff  on  or 
before  the  day  of  [or  by  instalments  of  for  every  days  ; 

the  first  instalment  to  be  paid  on  or  before  the        day  of  *         ,  18    ]  ;  [*708] 
and  if  the  same  be  not  paid  as  ordered  it  is  hereby  further  ordered  that  the 
same  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the  said  de- 
fendant. 
Given  under  our  hands  and  seals  this  day  of 

£   s.    d. 

Amount  of  debts  or  damages 

Costs : —  £.   s.    d. 

Summons 

Witnesses 

This  order 


Total 

Signatures  of  two  of  the  justices  hy  whom  \  J.  S.     (l. 
order  made.  i  J.  S.     (L. 


..8.) 
,.S.) 


4. 
Judgment  foe  Defendant. 
Employers  and  Workmen  Act,  1875, 
In  the  [county  of  .     Petty  Sessions  District  of  ]. 

Between  A.  B.,  Plaintiff,  "■ 

and 
C.  D.,  Defendant. 
Upon  hearing  this  cause  this  day,  it  is  adjudged  that  judgment  be  entered 
for  the  defendant,  and  that  the  plaintiff  do  pay  the  sum  of  £  for  the  de- 

fendant's costs  on  or  before  the  day  of  ;  and  if  the  same  be  not 

paid  as  ordered  it  is  hereby  further  ordered  that  the  same  be  levied  by  distress 
and  sale  of  the  goods  and  chattels  of  the  said  plaintiff. 

Given  under  our  hands  and  seals  this  day  of  ,  18    . 

Signatures  of  two  of  the  justices  hy  whom  \  J.  S.     (l.  s. ) 
order  made.  i  J.  S.     (L.s.) 
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5. 

Judgment  Summons. 
Employers  and  Workmen  Act,  1875,  and  the  Debtors  Act,  1869. 
In  the  [county  of  .     Petty  Sessions  District  of  ]. 

Between  A.  B.,  Plaintiff. 
[Address,  description,'] 
and 
C.  D.,  Defendant. 
[Address,  description.] 
Whereas  the  plaintiff  [or  defendant]  obtained  an  order  against  you  the 
above-named  defendant  [or  plaintiff]  in  this  court  on  the  day  of  , 

18     ,  for  the  payment  of  pounds  shillings  and  pence  [or  that 

you  [here  set  out  the  order  made,  in  the  case  of  an  apprentice,  upon  him  to  perform 
his  duties)]: 
And  whereas  you  have  made  default  therein  :  , 

You  are  therefore  hereby  summoned  to  appear  personally  in  this  court  at 

[place  where  court  holden]  on  the  day  of  ,  18    ,  at  the  hour 

*709]  of  in  the  noon  fto  be  examined  on  oath  by  the  court  *touch- 

ing  the  means  you  have  or  have  had  since  the  date  of  the  order  to  satisfy  the 
sum  payable  in  pursuance  of  the  said  order ;  and  alsof  to  show  cause  why  you 
should  not  be  committed  to  prison  for  such  default. 
Given  under  my  hand  and  seal  this  day  of  ,  18 


J.  S.  (l.s.) 
£.     s.    d. 


tAmount  of  order,  and  costs 

Costs  of  distress  against  the  goods,  if  any     .    .  ... 

£    s.    d. 

iPaid  into  court 
Instalments  which  were  not  required  to 
have  been  paid  before  the  date  of  the 
summons 


Sum  payable 

Cost  of  this  summons 

Amount  upon  the  payment  of  which  no  further  proceedings 
will  be  had  until  default  in  payment  of  next  instalment, 


The  parts  within  daggers  to  be  omitted  where  a  summons  issues  against  an  ap- 
prentice under  section  6  of  Employers  and  Workmen  Act,  1875. 


6. 

Oedee  of  Commitment. 

Employers  and  Workmen  Act,  1875,  and  The  Denims  Act,  1869. 

In  the  [county  of  Petty  Sessions  District  of  ]. 

Between  A.  B.,  Plaintiff, 

and 

C.  D.,  Defendant. 

To  the  constable  of  ,  and  all  other  peace  oficers  of  the  county,  and  to 

the  governor  or  keeper  of  the  [prison  of  the  county  to  which  debtors  are  committed^. 

Whereas  the  plaintiff  [or  defendant]  obtained  an  order  against  the  defendant 
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[or  plaintiff]  in  this  court  on  the  day  of  ,  18      ,  for  the  pay- 

ment of  £  \^or,  ill  the  case  of  an  apprentice,  that  he  should,  &c.]: 

And  whereas  the  defendiuit  has  made  default  therein  : 

And  whereas  a  summons  was,  at  the  instance  of  the  plaintiff  [or  defendant] 
duly  issued  out  of  this  court,  by  which  the  defendant  [or  plaintiff]  was  re- 
quired to  appear  personally  at  this  court  on  the  day  of  ,  18  , 
tto  be  examined  on  oath  touching  the  means  he  had  then  or  had  had  since  the 
date  of  the  order  to  satisfy  the  sum  then  due  and  payable  in  pursuance  of  the 
order,  andf  to  show  cause  why  he  should  not  be  committed  to  prison  for  such 
default : 

And  whereas  at  the  hearing  of  the  said  summons,  the  defendant  [^or  plaintiff] 
appeared  [or  the  summons  was  proved  to  have  been  personally  and  duly 
served]  and  fit  has  now  been  proved  to  the  satisfaction  of  the  court  that  the 
defendant  [or  plaintiff'  ]  now  has  lor  has  had]  since  the  *date  of  the  [*710] 
order  the  means  to  pay  the  sum  then  due  and  payable  in  pursuance  of  the 
order,  and  has  refused  [or  neglected]  [or  then  refused  or  neglected]  to  pay  the 
same,  and  the  defendant  [or  plaintiff]!  has  shown  no  cause  why  he  should  not 
be  committed  to  prison  : 

Now,  therefore,  it  is  ordered  that,  for  such  default  as  aforesaid,  the  defendant 
[or  plaintiff]  shall  be  committed  to  prison  for  days,  funless  he  shall 

sooner  pay  the  sum  stated  below  as  that  upon  the  payment  of  which  he  is  to  be 
discharged,  t 

These  are,  therefore,  to  require  you,  the  said  constable  and  peace  officers,  to 
take  the  defendant  [oj-  plaintiff']  and  to  deliver  him  to  the  governor  or  keeper 
of  the  [prison  aforesaid},  and  you  the  said  governor  or  keeper  to  receive  the 
defendant  [or  plaintiff]  and  him  safely  keep  in  the  said  prison  for 
days  from  the  arrest  under  tliis  order,  or  until  he  shall  be  sooner  discharged  by 
due  course  of  law. 

Given  under  our  hands  and  seals  this  [insert  date  of  ordei-  of  commitment'] 
day  of  ,  18      . 

Signatures  of  two  of  the  jtistices       \J.  S.  (l.S.^ 

by  whom  order  of  committal  is  made.   /  J.  S.  (L.S.) 

£    s.     d.     _ 
fTotal  sum  payable  at  the  time  of  hearing  of  the  judg- 

ment^summons 

Hearing  of  summons,  cost  of  this  order,  and  mileage  .    . 

Total  sum  upon  payment  of  which  the  prisoner  will  be 

discharged  prior  to  conveyance  to  prison 

If  conveyed  to  prison,  the  conveyance  thereto 

=  t 

■j:  Tlve  parts  within  the  daggers  to  he  omitted  where  order  made  under  section  6  of 
Employers  and  Workmen  Act,  1875. 


Cektificatk  foe  the  Dischaege  of  a  Peisoneb  feom  Custody. 
Employers  and  Workmen  Act,  1875,  and  the  Debtors  Act,  1869. 
In  the  [county  of  .     Petty  Sessions  District  of  J. 

Between  A.  B.,  Plaintiffs, 
and 
C.  D.,  Defendant. 
I  hereby  certify  that  the  defendant  [or  plaintiff]  who  was  committed  to  your 
custody  by  virtue  of  an  order  of  commitment  under  the  seals  of  two  justices  of 
this  court,  bearing  date  the  day  of  ,18      ,  has  paid  and  satis- 

fied the  sum  of  money  for  the  non-payment  whereof  he  was  so  committed, 
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together  with  all  costs  due  and  payable  by  him  in  respect  thereof ;  and  that 
the  defendant  [or  plaintiff]  may,  in  respect  of  such  order,  be  forthwith  dis- 
charged out  of  your  custody. 

Bated  this  day  of  ,  18      . 

Clerk  of  the  Court. 

To  the  governor  or  keeper  of 


[*711]  *8. 

Distress  Wabeant. 

In  the  loounty  of  .     Petty  Sessions  District  of  ]. 

Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant. 

Whereas  at  a  court  holden  at  ,  on  the  day  of  ,  18    ,  it  was 

ordered  by  the  court  that  judgment  should  be  entered  for  the  plaintiff  [or-  de- 
fendant], and  that  the  plaintiff  [or  defendant]  should  pay  to  the  defendant  [or 
plaintiff]  the  sum  of  £  for  debt  [or  damages]  and  costs  [or  the  defend- 

ants costs  of  action]  on  or  before  the  day  of  ,  [or  by  instalments 

of  for  every  days,  the  first  instalment  being  ordered  to  be  paid  on 

or  before  the  day  of  ,  18    ] ;  and  that  if  the  same  were  not  paid  as 

ordered,  it  was  further  ordered  that  the  same  should  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  of  the  said  defendant  [or  plaintiff] : 

And  whereas  default  has  been  made  in  payment  according  to  the  said  order: 
These  are  therefore  to  command  you  forthwith  to  levy  the  sum  of  £  , 

being  the  amount  due  to  the  plaintiff  [or  defendant]  under  the  said  order,  by 
distress  of  the  goods  and  chattels  of  the  plaintiff  (excepting  the  wearing  apparel 
and  bedding  of  him  or  his  family,  and  the  tools  and  implements  of  his  trade,  if 
any,  to  the  value  of  five  pounds),  together  with  the  reasonable  charges  for  tak- 
ing and  keeping  the  said  distress;  and  that  you  do  pay  what  you  shall  have  so 
levied  to  the  clerk  of  this  court. 

Given  under  my  hand  and  seal  this  day  of  ,  18     . 

J.  S.      (L.S.) 
To  the  constable  of  , 

and  all  other  peace  officers 

in  the  county. 

Notice. — The  goods  and  chattels  are  not  to  be  sold  until  after  the  end  of 
five  clear  days  next  following  the  day  on  which  they  were  seized,  unless  they 
be  of  a  perishable  nature,  or  at  the  request  of  the  said  defendant  [or  plain- 
tiff]. 


9. 

Undbetakis-g  in  "Weiting  by  Defbistdant  to  Peeeoem  Conteact. 

Employers  and  Workmen  Act,  1875. 
In  the  [county  of        .     Petty  Sessions  District  of  J. 

Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant. 
Whereas  it  has  been  found  by  this  court  on  the  day  of  ,  18    , 

that  the  defendant  had  broken  the  contract  for  the  breach  of  which  he  was 
summoned: 
And  whereas  the  court  would  have  awarded  to  the  plaintiff  the  sum  of 
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£  by  vay  of  damages  suffered  by  him  in  consequence  of  such  breach,  and 

would  have  ordered  him  to  pay  such  sum,  but  that  the  defendant  was  willing 
to  give  security  for  the  performance  by  him  of  so  much  of  the  contract  as  re- 
mains unperformed:  , 

Now,  therefore,  I  the  undersigned  defendant,  and  we  the  undersigned 
*sureties  [or  the  undersigned  surety],  do  undertake  that  the  said  de-  [*712] 
fendant  will  perform  so  much  of  the  said  contract  as  remains  unperformed, 
that  is  to  say,  {here  set  out  so  much  of  the  contract  as  remains  to  he  performed^ : 

And  I,  the  said  defendant,  and  we  [or  I]  the  said  sureties  [or  surety]  hereby 
severally  acknowledge  ourselves  bound  to  forfeit  to  A.  B.,  the  plaintiff,  the  sum 
of  pounds  and  shillings,  in  case  the  said  defendant  fails  to  perform 

what  he  has  hereby  undertaken  to  perform. 

(Signed  where  not  taken  orally)  C.  D.,  Defendant. 

T?    "P       "I 

(-,'  W'    >•  Sureties. 

Taken  before  me  this  day  of  ,  18    . 

J.  S.     (l.  s.) 

Note. — This  undertaking  may  be  given  orally,  and  proved  iy  the  production  of  a 
note  of  the  same,  made  at  the  time  by  the  clerk  of  the  court. 


10. 

Oedee  on  an  Appeentioe  to  Peefoem  his  Duties. 

Employers  and  Workmen  Act,  1875. 

In  the  [^county  of  .    Petty  Sessions  District  of  ]. 

Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant. 
It  is  ordered  that  the  defendant  do  forthwith  perform  the  duties  he  has  con- 
tracted to  perform  under  his  apprenticeship  to  the  plaintiff. 
Given  under  our  hands  and  seals  this  day  of  ,  18    . 

Signatures  of  two  of  the  justices  \  J.  S.     (l.  S.) 
by  whom  order  made.  JJ.  S.     (l.  s.) 


11. 
Oedee  eescinding  a  Conteact  of  Appeenticeship. 
In  the  [county  of  .     Petty  Sessions  District  of  ]. 

Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant. 
It  is  adjudged  that  the  [or  this  when  ordor  endorsed  on  deed  of  apprenticeship'] 
instrument  of  apprenticeship  made  between  the  plaintiff  and  defendant  be  re- 
scinded, and  that  the  plaintiff  [or  defendant]  do  pay  to  M.  N.  of  ,  the 
sum  of             pounds,  being  the  whole  [or  a  part]  of  the  premium  paid  by  the 
said  M.  N.  on  the  binding  of  the  defendant  [or  plaintiff]  as  apprentice  to  the 
plaintiff  [or  defendant]. 

Given  under  our  hands  and  seals  this  day  of  ,  18    . 

Signatures  of  two  of  the  justices  "I  J.  S.     (  l.  s.  1 
by  whom  order  made.         J  J.  S.     (l.  s.) 
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[*713]  *12 

Oedeb  wheee  Security  given  foe  Peefoemance  of  Conteact  bt  an 

Appbentice. 

Employers  and  Workmen  Act,  1875. 

In  the  [county  of  .     Petty  Sessions  District  of  J. 

Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant. 

and 
E.  F.,  bondsman  under  the  contract  of  apprenticeship  of  the 
defendant. 

Whereas  on  the  day  of  ,  18    ,  it  was  ordered  that  the  defendant 

should  forthwith  perform  the  duties  he  had  contracted  to  perform  under  his 
contract  of  apprenticeship  to  the  plaintiff: 

And  whereas  it  hath  been  made  to  appear  to  the  satisfaction  of  the  court  on\ 
the  oath  of  the  plaintiff  tand  of  Gr.  H.  of  ]  that  the  defendant  has  failed 

to  comply  with  the  requirements  of  the  said  order  : 

And  whereas  by  the  said  failure  the  defendant  hath  rendered  himself  liable 
to  be  committed  : 

And  whereas  E.   F.  [or  R.    S.  of  J  is  willing  to  give  security  to  the 

amount  of  pounds  for  the  due  perlormance  by  the  defendant  for  his  duties 

under  his  said  contract  of  apprenticeship  : 

Now,  therefore,  the  court  doth  direct  such  security  to  be  forthwith  given,  and 
doth  order  that  if  payment  of  the  said  sum  be  not  made  on  the  defendant  failing 
to  perform  his  contract  such  sum  may  he  levied  by  distress  of  the  goods  and 
chattels  of  the  said  E.  F.  [or  E.  S.],  or  an  application  be  made  to  this  court  for 
commitment  of  the  said  E.  P.  [or  E.  S.]  according  to  the  provisions  of  this  act. 

Given  under  our  hands  and  seals  this  day  of  ,  18    . 


Signatures  of  two  of  the  justices  \  J.  S.     fL.S.) 
hy  whom  order  made.  j  J.  S.     (l.S.) 


13. 

Secueity  in  "Weiting  foe  Pbefobmance  of  Conteact  by  an  Appbentice. 

Employers  and  Workmen  Act,  1875. 

In  the  [county  of  .     Petty  Sessions  District  of  J. 

Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant, 

and 
E.  F. ,  bondsman  under  the  contract  of  apprenticeship  of  the 
defendant. 

Whereas  on  the  day  of  ,  18    ,  it  was  ordered  that  the  defendant 

should  forthwith  perform  the  duties  he  had  contracted  to  perform  under  his 
contract  of  apprenticeship  to  the  plaintiff : 

And  whereas  it  was  made  to  appear  to  the  satisfaction  of  the  court  that  the 
defendant  had  failed  to  comply  with  the  requirements  of  the  said  order  : 

And  whereas  by  the  said  failure  the  defendant  hath  rendered  himself  liable 
to  he  committed  : 

And  whereas  I,  E.  F.  [or  E.  S.  of  ]  am  willing  to  and  do  hereby 

[*714]  *give  security  to  the  amount  of  pounds  for  the  due  performance 

by  the  defendant  for  his  duties  under  the  said  contract  of  apprenticeship,  and 
do  hereby  acknowledge  myself  bound  to  forfeit  to  the  said  plaintiff  the  above 
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sum  in  case  the  said  defendant  do  fail  to  perform  the  duties  that  have  heeu  or- 
dered to  be  performed  by  the  court. 

(Signed)         E.  F.  or  R.  S. 
Signed  before  me  this  day  of  18    . 

J.  S.       (L.S.) 

Note. — The  security  may  be  given  orally,  and  proved  by  the  production  of  a  note 
of  tlie  same  made  at  the  time  by  the  clerk  of  the  court. 


14.  I 

Stimmons  to  a  Bondsman  foe  an  Apprentice. 

Employers  and  Workman  Act,  1875. 

In  the  ^county  of  .     Petty  Sessions  District  of  ]. 

Between  A.  B. ,  Plaintiff, 
and 
C.  D.,  Defendant. 
To  E.  F.  of 

Take  notice  that  you  are  hereby  summoned  to  attend  at  on  the 

day  of  ,  18     ,  at  o'clock  in  the  noon,  to  show  cause  why  the 

court  should  not,  in  addition  to  or  in  substitution  for  any  order  to  be  made 
against  the  said  defendant,  order  you 'to  pay  the  amount  of  any  damages  which 
it  may  find  that  the  plaintiff  has  suffered  in  consequence  of  the  breach  of  the 
contract  of  apprenticeship  made  between  you  and  the  plaintiff  and  the  defend- 
ant. 

Given  under  my  hand  and  seal  this  day  of  ,  18    . 

J.  S.       (L.S.) 


15. 

Oedee  on  a  Bondsman  foe  an  Apprentice  to  pay  Dama.ges. 
Employers  and  Workmen  Act,  1875. 

In  the  [^county  of  .     Petty  Sessions  District  of  ]  i 

Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant, 

and 
E.  F.,  bondsman  under  the  contract  of  apprenticeship  of  the 
defendant. 
It  is  adjudged  that  the  said  bondsman  do  pay  to  the  plaintiff,  on  or  before 
the  day  of  ,  18     ,  the  sum  of  pounds  for  damages  suffered  by 

him  in  consequence  of  the  breach  of  the  contract  of  apprenticeship  made  be- 
tween the  plaintiff,  defendant,  and  the  said  bondsman  ;  and  if  the  same  be  not 
paid  as  ordered,  it  is  hereby  further  ordered  that  the  same  be  levied  by  distress 
and  sale  of  the  goods  and  chattels  of  the  said  bondsman. 

Given  under  our  hands  and  seals  this  day  of  ,  18    . 

Signatures  of  two  of  the  justices  \  J,  S.     f  L.  s. ) 
by  whom  order  made.  }  J.  S.     (l.s.) 
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[*715] 
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*16. 

Plaint  and  Minute  Book. 

.  Employers  and  Workmen  Act,  1875. 


Plaintiff. 


*Eesi- 
dence. 


De- 
fendant. 


Resi- 
dence. 


Particu- 
lars of 
Dispute. 


Order 
made. 


Subsequent 
Pro- 
ceedings. 


COSTS. 

s.  d. 

For  entry  of  every  plaint,  including  summons  thereon 10 

For  order  in  writing  on  a  plaint 2    0 

For  every  undertaking  given  by  way  of  security 2    0 

For  judgment-summons,  including  healing 10 

For  warrant  of  distress  or  order  of  commitment 2    0 

For  summons  to  witness 10 

N.  B. — Where  the  sum  claimed  exceeds  11.  Os.  Od.,  or  the  sum  in  respect  of 
the  nonpayment  of  which  the  summons  for  or  order  of  commitment  or  warrant 
of  distress  issues  exceeds  11.  Os.  Od. ,  an  additional  fee  of  one  shilling  on  each 
fee  shall  be  taken. 

^°JJ'te,?'„f^^LT.f+fS.^™"''''lSuch  reasonable  costs  as  may 
ana  tor  cost  or  conveying  to  prison   .    .    .    >•     t,      n        j  i,    xi.  _i. 

For  affidavit  and  postage     .   . j      l-e  allowed  by  the  court. 

29th  August,  1877. 

CAIENS,  C. 


39  &  40  Vict.  o.  22. 

An  Act  to  amend  the  Trade  Union  Act,  1871. 

[30th  June,  1876.] 

'    Whereas  it  is  expedient  to  amend  the  Trade  Union  Act,  1871  (r)  : 
Be  it  therefore  enacted  by,  &c.,  &c.,  as  follows  : 

1.  This  act  and  the  Trade  Union  Act,  1871,  hereinafter  termed  the  principal 
act,  shall  be  construed  as  one  act,  and  may  be  cited  together  as  the  "  Trade 
Union  Acts,  1871  and  1876,"  and  this  act  may  be  cited  separately  as  the  "Trade 
Union  Act  Amendment  Act,  1876." 

2.  Notwithstanding  anything  in  section  five  of  the  principal  act  contained,  a 
trade  union,  whether  registered  or  unregistered,  which  insures  or  pays  money 
on  the  death  of  a  child  under  ten  years  of  age  shall  be  deemed  to  be  within  the 
provisions  of  section  twenty-eight  of  the  Friendly  Societies  Act,  1875. 

(r)  34  &  35  Vict.  c.  31,  ante,  p.  634. 
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*3.  Whereas  by  section  eight  of  the  principal  act  it  is  enacted  that  [*716] 
"the  real  or  personal  estate  of  any  branch  of  a  trade  union  shall  be  vested  in 
the  trustees  of  such  branch  : ' '  The  said  section  shall  be  read  and  construed  as 
if  immediately  after  the  hereinbefore  recited  words  there  were  inserted  the 
words  "  or  of  the  trustees  of  the  trade  union,  if  the  rules  of  the  trade  union  so 
provide. ' ' 

4.  "When  any  person,  being  or  having  been  a  trustee  of  a  trade  union  or  of 
any  branch  of  a  trade  union,  and  whether  appointed  before  or  after  the  legal 
establishment  thereof,  in  whose*  name  any  stock  belonging  to  such  union  or 
branch  transferable  at  the  Bank  of  England  or  Bank  of  Ireland  is  standing, 
either  jointly  with  another  or  others,  or  solely,  is  absent  from  Great  Britain  or 
Ireland  respectively,  or  becomes  bankrupt,  or  files  any  petition,  or  executes 
any  deed  for  liquidation  of  his  affairs  by  assignment  or  arrangement,  or  for 
composition  with  his  creditors,  or  becomes  a  lunatic,  or  is  dead,  or  has  been  re- 
moved from  his  office  of  trustee,  or  if  it  be  unknown  whether  such  person  is 
living  or  dead,  the  registrar,  on  application  in  writing  from  the  secretary  and 
three  members  of  the  union  or  branch,  and  on  proof  satisfactory  to  him,  may 
direct  the  transfer  of  the  stock  into  the  names  of  any  other  persons  as  trustees 
for  the  union  or  branch  ;  and  such  transfer  shall  be  made  by  the  surviving  or 
continuing  trustees,  and  if  there  be  no  such  trustee,  or  if  such  trustees  refuse  or 
be  unable  to  make  such  transfer,  and  the  registrar  so  direct,  then  by  the  Ac- 
countant-General  or  Deputy  or  Assistant  Accountant-General  of  the  Bank  of 
England  or  Bank  of  Ireland,  as  the  case  may  be  ;  and  the  Governors  and  Com- 
panies of  the  Bank  of  England  and  Bank  of  Ireland  respectively  are  hereby  in- 
demnified for  anything  done  by  them  or  any  of  their  officers  in  pursuance  of 
this  provision  against  any  claim  or  demand  of  any  person  injuriously  affected 
thereby. 

5.  The  jurisdiction  conferred  in  the  case  of  certain  offences  by  section  twelve 
of  the  principal  act  upon  the  court  of  summary  jurisdiction  for  the  place  in 
which  the  registered  office  of  a  trade  union  is  situate  may  be  exercised  either 
by  that  court  or  by  the  court  of  summary  jurisdiction  for  the  place  where  the 
offence  has  been  committed. 

6.  Trade  unions  carrying  or  intending  to  carry  on  business  in  more  than  one 
country  shall  be  registered  in  the  country  in  which  their  registered  office  is 
situate :  but  copies  of  the  rules  of  such  unions,  and  of  all  amendments  of  the 
same,  shall,  when  registered,  be  sent  to  the  registrar  of  each  of  the  other 
countries,  to  be  recordered  by  him,  and  until  such  rules  be  so  recorded  the 
union  shall  not  be  entitled  to  any  of  the  privileges  of  this  act  or  the  principal 
act,  in  the  country  in  which  such  rules  have  not  been  recorded,  and  until  such 
amendments  of  niles  be  recorded  the  same  shall  not  take  effect  in  such  country. 

In  this  section  "  country"  means  England,  Scotland,  or  Ireland. 

7.  Whereas  by  the  Life  Assurance  Companies  Act,  1870,  it  is  provided  that 
the  said  act  shall  not  apply  to  societies  registered  under  the  acts  relating  to 
friendly  societies :  The  said  act  (or  the  amending  acts)  shall  not  apply  nor  be 
deemed  to  have  applied  to  trade  unions  registered  or  to  be  registered  under  the 
principal  act. 

8.  No  certificate  of  registration  of  a  trade  union  shall  be  withdravra  or  cancel- 
led otherwise  than  by  the  chief  registrar  of  friendly  societies,  or  in  the  case  of 
trade  unions  registered  and  doing  business  exclusively  in  Scotland  or  Ireland, 
by  the  assistant  registrar  for  Scotland  or  Ireland,  and  in  the  following  cases : 

(1.)  At  the  request  of  the  trade  union  to  be  evidenced  in  such  manner  as 
such  chief  or  assistant  registrar  shall  from  time  to  time  direct : 

(2.)  On  proof  to  his  satisfaction  that  a  certificate  of  registration  has  been 
•obtained  by  fraud  or  mistake,  or  that  the  registration  of  the  trade 
union  has  become  void  under  section  six  of  the  Trade  *Union  [*717] 
Act,  1871,  («),  or  that  such  trade  union  has  wilfully  and  after  notice 
from  a  registrar  whom  it  may  concern,  violated  any  of  the  provisions 
of  the  trade  union  acts,  or  has  ceased  to  exist. 

(s)  Ante,  p.  635. 
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Not  less  than  two  months  previous  notice  in  writiBg,  specifying  briefly  the 
ground  of  any  proposed  withdrawal  or  cancelling  of  certificate  (unless  where 
the  same  is  shown  to  have  become  void  as  aforesaid,  in  which  case  it  shall  be 
the  duty  of  the  chief  or  assistant  registrar  to  cancel  the  same  forthwith)  shall 
be  given  by  the  chief  or  assistant  registrar  to  a  trade  union  before  the  certificate 
of  registration  of  the  same  can  be  withdrawn  or  cancelled  (except  at  its 
request). 

A  trade  union  whose  certificate  of  registration  has  been  withdrawn  or  can- 
celled shall,  from  the  time  of  such  withdrawal  8r  cancelling,  absolutely  cease  to 
enjoy  as  such  the  privileges  of  a  registered  trade  union,  but  without  prejudice 
to  any  liability  actually  incurred  by  such  trade  union,  which  may  be  enforced 
against  the  same  as  if  such  withdrawal  or  cancelling  had  not  taken  place. 

9.  A  person  under  the  age  of  twenty-one,  but  above  the  age  of  sixteen,  may 
be  a  member  of  a  trade  union,  unless  provision  be  made  in  the  rules  thereof  to 
the  contrary,  and  may,  subject  to  the  rules  of  the  trade  union,  enjoy  all  the 
rights  of  a  member  except  as  herein  provided,  and  execute  all  instruments  and 
give  all  quittances  necessary  to  be  executed  or  given  under  the  rules,  but  shall 
not  be  a  member  of  the  committee  of  management,  trustee,  or  treasurer  of  the 
trade  union. 

10.  A  member  of  a  trade  union  not  being  under  the  age  of  sixteen  years  may, 
by  writing  under  his  hand,  delivered  at,  or  sent  to,  the  registered  office  of  the 
trade  union,  nominate  any  person  not  being  an  ofGicer  or  servant  of  the  trade 
union  (unless  such  officer  or  servant  is  the  husband,  wife,  father,  mother,  child, 
brother,  sister,  nephew,  or  niece  of  the  nominator),  to  whom  any  moneys  pay- 
able on  the  death  of  such  member  not  exceeding  fifty  pounds  shall  be  paid  at 
his  decease,  and  may  from  time  to  time  revoke  or  vary  such  nomination  by  a 
writing  under  his  hand  similarly  delivered  or  sent ;  and  on  receiving  satis- 
factory proof  of  the  death  of  a  nominator,  the  trade  union  shall  pay  to  the 
nominee  the  amount  due  to  the  deceased  member  not  exceeding  the  sum 
aforesaid. 

11.  A  trade  union  may,  with  the  approval  in  vrriting  of  the  chief  registrar  of 
friendly  societies,  or  in  the  case  of  trade  unions  registered  and  doing  business 
exclusively  in  Scotland  or  Ireland,  of  the  assistant  registrar  for  Scotland  or  Ire- 
land respectively,  change  its  name  by  the  consent  of  not  less  than  two  thirds  of 
the  total  number  of  members. 

No  change  of  name  shall  aflfeet  any  right  or  obligation  of  the  trade  union  or 
of  any  member  thereof,  and  any  pending  legal  proceedings  may  be  continued 
by  or  against  the  trustees  of  the  trade  union  or  any  other  officer  who  may  sue 
or  be  sued  on  behalf  of  such  trade  union  notwithstanding  its  new  name. 

12.  Any  two  or  more  trade  unions  may,  by  the  consent  of  not  less  than  two 
thirds  of  the  members  of  each  or  every  such  trade  union,  become  amalgamated 
together  as  one  trade  union,  with  or  without  any  dissolution  or  division  of  the 
funds  of  such  trade  unions,  or  either  or  any  of  them ;  but  no  amalgamation 
shall  prejudice  any  right  of  a  creditor  of  either  or  any  union  party  thereto. 

13.  Notice  in  writing  of  every  change  of  name  or  amalgamation  signed,  in 
the  case  of  a  change  of  name,  by  seven  members,  and  countersigned  by  the 
secretary  of  the  trade  union  changing  its  name,  and  accompanied  by  a  statutory 
declaration  by  such  secretary  that  the  provisions  of  this  act  in  respect  of 
changes  of  name  have  been  complied  with,  and  in  the  case  of  an  amalgamation 
signed  by  seven  members,  and  countersigned  by  the  secretary  of  each  or  every 
[*718]  union  party  thereto,  and  *accompanied  by  a  statutory  declaration  by 
each  or  every  such  secretary  that  the  provisions  of  this  act  in  respect  of  amal- 
gamations have  been  complied  with,  shall  be  sent  to  the  central  office  estab- 
lished by  the  Friendly  Societies  Act,  1875,  and  registered  there  and  until  such 
change  of  name  or  amalgamation  is  so  registered  the  same  shall  not  take  effect. 

14.'  The  rules  of  every  trade  union  shall  provide  for  the  manner  of  dissolving 
the  same,  and  notice  of  every  dissolution  of  a  trade  union  under  the  hand  of 
the  secretary  and  seven  members  of  the  same,  shall  be  sent  witliin  fourteen 
days  thereafter  to  the  central  office  hereinbefore  mentioned,  or,  in  the  case  of 
trade  unions  registered  and  doing  business  exclusively  in  Scotland  or  Ireland, 
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to  the  assistant  registrar  for  Scotland  or  Ireland  respectively,  and  shall  he 
registered  by  them :  Provided,  that  the  rules  of  any  trade  union  registered 
before  the  passing  of  this  act  shall  not  be  invalidated  by  the  absence  of  a  pro- 
vision for  dissolution. 

15.  A  trade  union  which  fails  to  give  any  notice  or  send  any  document  which 
it  is  required  by  this  act  to  give  or  send,  and  every  officer  or  other  person  bound 
by  the  rules  thereof  to  give  or  send  the  same,  or  if  there  be  no  such  officer,  then 
every  member  of  the  committee  of  management  of  the  union,  unless  proved  to 
have  been  ignorant  of,  or  to  have  attempted  to.  prevent  the  omission  to  give  or 
send  the  same,  is  liable  to  a  penalty  of  not  less  than  one  pound  and  not  more 
than  five  pounds,  recoverable  at  the  suit  of  the  chief  or  any  assistant  registrar 
of  Friendly  Societies,  or  of  any  person  aggrieved,  and  to  an  additional  penalty 
of  the  like  amount  for  each  week  during  which  the  omission  continues. 

16.  So  much  of  section  twenty-three  of  the  principal  act  (s)  as  defines  the 
term  trade  union,  except  the  proviso  qualifying  such  definition,  is  hereby  re- 
pealed, and  in  lieu  thereof  be  it  enacted  as  follows : 

The  term  "trade  union"  means  any  combination,  whether  temporary  or 
permanent,  for  regulating  the  relations  between  workmen  and  masters,  or  be- 
tween workmen  and  workmen,  or  between  masters  and  masters,  or  for  imposing 
restrictive  conditions  on  the  conduct  of  any  trade  or  business,  whether  such 
combination  would  or  would  not,  if  the  principal  act  had  not  been  passed,  have 
been  deemed  to  have  been  an  unlawful  combination  by  reason  of  some  one  or 
more  of  its  purposes  being  in  restraint  of  trade. 


41  &  42  Vict.  c.  16. 

An  Act  to  consolidate  and  amend  the  Law  relating  to  Factories  and 
Workshops  {t).  \_21ih.  May,  1878.] 

Be  it  enacted  by,  &c.,  &c.,  as  follows : 

Preliminary. 

1.  This  act  may  be  cited  as  the  Factory  and  Workshop  Act,  1878. 

2.  This  act  shall  come  into  operation  on  the  1st  day  of  January,  1879,  which 
day  is  in  this  act  referred  to  as  the  commencement  of  this  act :  Provided  that  at 
any  time  after  the  passing  of  this  act,  any  appointment,  regulation,  or  order 
may  be  made,  any  notice  issued,  form  prescribed,  and  act  done  which  appears 
to  a  Secretary  of  State  necessary  or  proper  to  be  made,  issued,  prescribed,  or 
done  for  the  purpose  of  bringing  this  act  into  operation  at  the  commencement 
thereof. 

*PAET  I. — General  Law  eelating  to  Factoeies  and  Work-  [*719] 

SHOPS. 

(1.)  Sanitary  Provisions. 

3.  A  factory  and  a  workshop  shall  be  kept  in  a  cleanly  state  and  free  from 
effluvia  arising  from  any  drain,  privy,  or  other  nuisance. 

A  factory  or  workship  shall  not  be  so  overcrowded  while  work  is  carried  on 
therein  as  to  be  injurious  to  the  health  of  the  persons  employed  therein,  and 
shall  be  ventilated  in  such  a  manner  as  to  render  harmless,  so  far  as  is  practi- 
cable, all  the  gases,  vapours,  dust,  or  other  impurities  generated  in  the  course 
of  the  manufacturing  process  or  handicraft  carried  on  therein  that  may  be  in- 
jurious to  health. 
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And  see  the  Factory  and  "Workshop  Act,  1883  (46&  47  Vict.  C.  53),  post. 
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A  factory  ot  workshop  in  which  there  is  a  contravention  of  this  section  shall 
be  deemed  not  to  be  kept  in  conformity  with  this  act. 

4.  Where  it  appears  to  an  inspector  under  this  act  that  any  act,  neglect,  or 
default  in  relation  to  any  drain,  watercloset,  earthcloset,  privy,  ashpit,  water- 
supply,  nuisance,  or  other  matter  in  a  factory  or  workshop  is  punishable  or  re- 
mediable under  the  law  relating  to  public  health,  but  not  under  this  act,  that 
inspector  shall  give  notice  in  writing  of  such  act,  neglect,  or  default  to  the 
sanitary  authority  in  whose  district  the  factory  or  workshop  is  situate,  and  it 
shall  be  the  duty  of  the  sanitary  authority  to  make  such  inquiry  into  the  sub- 
ject of  the  notice,  and  take  such  action  thereon,  as  to  that  authority  may  seem 
proper  for  the  purpose  of  enforcing  the  law. 

An  inspector  under  this  act  may,  for  the  purposes  of  this  section,  take  with 
him  into  a  factory  or  a  workshop  a  medical  oificer  of  health,  inspector  of  nuis- 
ances, or  other  officer  of  the  sanitary  authority. 

(2.)  Safety. 

5.  "With  respect  to  the  fencing  of  machinery  in  a  factory,  the  following  pro- 
visions shall  have  effect : 

(1.)  Every  hoist  or  teagle  near  to  which  any  person  is  liable  to  pass  or  to  be 
employed,  and  every  fly-wheel  directly  connected  with  the  steam  or 
water  or  other  mechanical  power,  whether  in  the  engine  house  or  not, 
and  every  part  of  a  steam  engine  and  water  wheel,  shall  be  securely 
fenced ;  and 

(2.)  Every  wheel-race  not  otherwise  secured  shall  be  securely  fenced  close  to 
the  edge  of  the  wheel-race  ;  and 

(3.)  Every  part  of  the  mill  gearing  (m)  shall  either  be  securely  fenced  or  be 
in  such  position  or  of  such  construction  as  to  be  equally  safe  to  every 
person  employed  in  the  factory  as  it  would  be  if  it  were  securely 
fenced  ;  and 

(4. )  All  fencing  shall  be  constantly  maintained  in  an  efficient  state  while  the 
parts  required  to  be  fenced  are  in  motion  or  use  for  the  purpose  of  any 
manufacturing  process. 

A  factory  in  which  there  is  a  contravention  of  this  section  shall  be  deemed 
not  to  be  kept  in  conformity' with  this  act. 

6.  Where  an  inspector  considers  that  in  a  factory  any  part  of  the  machinery 
of  any  kind  moved  by  steam,  water,  or  other  mechanical  power,  to  which  the 
foregoing  provisions  of  this  Act  with  respect  to  the  fencing  of  machinery  do 
not  apply,  is  not  securely  fenced,  and  is  so  dangerous  as  to  be  likely  to  cause 
bodily  injury  to  any  person  employed  in  the  factory,  the  following  provisions 
shall  apply  to  the  fencing  of  such  machinery  : 

[*720]  (1. )  The  inspector  shall  serve  on  the  occupier  of  the  factory  a  notice  *ie- 
qniring  him  to  fence  the  part  of  the  machinery  which  the  inspector  so 
deems  to  be  dangerous  : 
(2.)  The  occupier,  within  seven  days  after  the  receipt  of  the  notice,  may 
serve  on  the  inspector  a  requisition  to  refer  the  matter  to  arbitration  ; 
and  thereupon  the  matter  shall  be  referred  to  arbitration,  and  two 
skilled  arbitrators  shall  be  appointed,  the  one  by  the  inspector  and 
the  other  by  the  occupier ;  and  the  provisions  of  the  Companies  Clauses 
Consolidation  Act,  1845,  with  respect  to  the  settlement  of  disputes  by 
arbitration  shall,  subject  to  the  express  provisions  of  this  section,  ap- 
ply to  the  said  arbitration,  and  the  arbitrators  or  their  umpire  shall 
give  the  decision  within  twenty-one  days  after  the  last  of  the  arbitral 
tors,  or,  in  the  case  of  the  umpire,  after  the  umpire  is  appointed,  or 
within  such  further  time  as  the  occupier  and  inspector,  by  writing,  al- 
low ;  and  if  the  decision  is  not  so  given  the  matter  shall  be  referred 

(u)  See  post,  sect.  96,  and  Holmes  v.  Clarke,  30  L.  J.,  Exc.  135  ;  31  L.  J 
Exc.  356. 
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to  the  arbitration  of  an  umpire  to  be  appointed  by  the  judge  of  the 
county  court  within  the  jurisdiction  of  which  the  factory  is  situate  : 

(3.)  If  the  arbitrators  or  their  umpire  decide  that  it  is  unnecessary  or  impos- 
sible to  fence  the  machinery  alleged  in  the  notice  to  be  dangerous,  the 
notice  shall  be  cancelled,  and  the  occupier  shall  not  be  required  to 
fence  in  pursuance  thereof,  and  the  expenses  of  the  arbitration  shall 
be  paid  as  the  expenses  of  the  inspectors  under  this  act : 

(4.)  If  the  occupier  does  not,  within  the  said  seven  days,  serve  on  the  in- 
spector a  requisition  to  refer  the  matter  to  arbitration  or  does  not  ap- 
point an  arbitrator  within  seven  days  after  he  served  that  requisition, 
or  if  neither  the  arbitrators  nor  the  umpire  decide  that  it  is  unneces- 
sary or  impossible  to  fence  the  machinery  alleged  in  the  notice  to  be 
dangerous,  the  occupier  shall  securely  fence  the  said  machinery  in  ac- 
cordance with  the  notice,  or  vsdth  the  award  of  the  arbitrators  or  um- 
pire if  it  modifies  the  notice,  and  the  expenses  of  the  arbitration  shall 
be  paid  by  the  occupier,  and  shall  be  recoverable  from  him  by  the  in- 
spector in  the  county  court : 

(5.)  Where  the  occupier  of  a  factory  fails  to  comply  within  a  reasonable  time 
with  the  requirements  of  this  section  as  to  securely  fencing  the  said 
machinery  in  accordance  with  the  notice  or  award,  or  fails  to  keep  the 
said  machinery  securely  fenced  in  accordance  therewith,  or  fails  con- 
stantly to  maintain  such  fencing  in  an  efiicient  state  while  the  ma- 
chinery required  to  be  fenced  is  in  motion  for  the  purpose  of  any 
manufacturing  process,  the  factory  shall  be  deemed  not  to  be  kept  in 
conformity  with  this  act  : 

(6.)  For  the  purpose  of  this  section  and  of  any  provisions  of  this  act  relating 
thereto,  "machinery"  shall  be  deemed  to  include  any  driving  strap 
or  band. 

7.  Where  an  inspector  considers  that  in  a  factory  or  workshop  a  vat,  pan,  or 
other  structure,  which  is  used  in  the  process  or  handicraft  carried  on  in  such 
factory  or  workshop,  and  near  to  or  over  which  children  or  young  persons  are 
liable  to  pass  or  to  be  employed,  is  so  dangerous,  by  reason  of  its  being  filled 
by  hot  liquid  or  molten  metal  or  otherwise,  as  to  be  likely  to  be  a  cause  of 
bodily  injury  to  any  child  or  young  person  employed  in  the  factory  or  work- 
shop, he  shall  serve  on  the  occupier  of  the  factory  or  workshop  a  notice  requir- 
ing him  to  fence  such  vat,  pan,  or  other  structure. 

The  provisions  of  this  act  with  respect  to  the  fencing  of  machinery  which  an 
inspector  considers  not  to  be  securely  fenced  and  to  be  dangerous  shall  apply 
in  like  manner  as  if  they  were  re-enacted  in  this  section,  with  the  substitution 
of  the  vat,  pan,  or  other  structure,  for  machinery,  *and  with  the  addition  [*721] 
of  workshop,  and  if  the  occupier  of  a  factory  or  work-shop  fails  constantly  to 
maintain  the  fencing  required  under  this  section  in  an  efiicient  state,  while 
such  vat,  pan,  or  other  structure  is  so  filled  or  otherwise  dangerous  as  afore- 
said, the  factory  or  workshop  shall  be  deemed  not  to  be  kept  in  conformity 
with  this  act. 

8.  Where  an  inspector  observes  in  a  factory  that  any  grindstone,  worked  by 
steam,  water,  or  other  mechanical  power  is  in  itself  so  faulty,  or  is  fixed  in  so 
faulty  a  manner  as  to  be  likely  to  cause  bodily  injury  to  the  grinder  using  the 
same,  he  shall  serve  on  the  occupier  of  the^  factory  a  notice  requiring  him  to 
replace  such  faulty  grindstone,  or  to  properly  fix  the  grindstone  fixed  in  the 
fSulty  manner. 

The  provisions  of  this  act  with  respect  to  the  fencing  of  machinery  which  an 
inspector  considers  not  to  be  securely  fenced  and  to  be  dangerous  shall  apply  in 
like  manner  as  if  they  were  re-enacted  in  this  section  with  the  necessary  modi- 
fications. 

Where  the  occupier  of  a  factory  fails  to  keep  the  grindstone  mentioned  in  the 
notice  or  award  in  such  a  state  and  fixed  in  such  manner  as  not  to  be  dangerous, 
the  factory  shall  be  deemed  not  to  be  kept  in  conformity  with  this  act. 

9.  A  child  shall  not  be  allowed  to  clean  any  part  of  the  machinery  in  a  factory 
while  the  same  is  in  motion  by  the  aid  of  steam,  water,  or  other  mechanical  power. 
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A  young  person  or  woman  sliall  not  he  allowed  to  clean  such  part  of  the  ma- 
chinery in  a  factory  as  is  mill-gearing  while  the  same  is  in  motion  for  the  pur- 
pose of  propelling  any  part  of  the  manufacturing  machinery. 

A  child,  young  person,  or  woman  shall  not  be  allowed  to  work  between  the 
fixed  and  traversing  pari?  of  any  seli'-acting  machine  while  the  machine  is  in 
motion  by  the  action  of  -steam,  water,  or  other  mechanical  power. 

A  child,  young  person,  or  woman  allowed  to  clean  or  to  work  in  contraven- 
tion of  this  section,  shall  be  deemed  to  be  employed  contrary  to  the  provisions 
of  this  act. 

(3.)  Employment  and  Steal  Hours. 

10.  A  child,  young  person,  or  woman  shall  not  be  employed  in  a  factory  or  a 
workshop  except  during  the  period  of  employment  hereinaf  er  mentioned. 

11.  With  respect  to  the  employment  of  young  persons  and  women  in  a  tex- 
tile factory  the  following  regulations  shall  be  observed  : 

(1.)  The  period  of  employment,  except  on  Saturday,  shall  either  begin  at  six 
o'clock  in  the  morning  and  end  at  six  o'clock  in  the  evening,  or  begin 
at  seven  o'clock  in  the  morning  and  end  at  seven  o'clock  in  the  even- 
ing; and 
(2.)  The  period  of  employment  on  Saturday  shall  begin  either  at  six  o'clock 

or  at  seven  o'clock  in  the  morning;  and 
(3.)  Where  the  period  of  employment  on  Saturday  begins  at  six  o'clock  in 
the  morning,  that  period— 

(a.)  If  not  less  than  one  hour  is  allowed  for  meals,  shall  end  at  one 
o'clock  in  the  afternoon  as  regards  employment  in  any  manu- 
facturing process,  and  at  half-past  one  o'clock  in  the  afternoon 
as  regards  employment  for  any  purpose  whatever;  and 
(b.)  K  less  than  one  hour  is  allowed  for  meals,  shall  end  at  half 
an  hour  after  noon  as  regards  employment  in  any  manufac- 
turing process,  and  at  one  o'clock  in  the  afternoon  as  regards 
employment  for  any  purpose  whatever;  and 
(4.)  Where  the  period  of  employment  on  Saturday  begins  at  seven  o'clock  in 
the  morning,  that  period  shall  end  at  half-past  one  o'clock  in  the  after- 
[*722]     noon  as  regards  any  manufacturing  process,  *and  at  two  o'clock  in  the 
afternoon  as  regards  employment  for  any  purpose  whatever ;  and 
(5.)  There  shall  be  allowed  for  meals  during  the  said  peri^^d'Of  employment 
in  the  factory — • 

(a.)  on  every  day  except  Saturday  not  less  than  two  hours,  of  which 
one  hour  at  the  least,  either  at  the  same  time  or  at  different 
times,  shall  be  before  three  o'clock  in  the  afternoon;  and 
(b.)  on  Saturday  not  less  than  half  an  hour;  and 
(6.)  A  young  person  or  woman  shall  not  be  employed  continuously  for  more 
than  four  hours  and  a  half,  without  an  interval  of  at  least  half  an  hour 
for  a  meal. 

12.  With  respect  to  the  employment  of  children  in  a  textile  factory,  the  fol- 
lowing regulations  shall  be  observed—  ■• 

(1.)  Children  shall  not  be  employed  except  on  the  system  either  of  employ- 
ment in  morning  and  afternoon  sets,  or  of  employment  on  alternate 
days  only;  and 

(2.)  The  period  of  employment  for  a  child  in  a  momingset  shall,  except  on 
Saturday,  begin  at  the  same  hour  as  if  the  child  were  a  young  persofi, 
and  end  at  one  o'clock  in  the  afternoon;  or  if  the  dinner  time  begins 
before  one  o'clock,  at  the  beginning  of  dinner  time;  and 

(3.)  The  period  of  employment  for  a  child  in  an  afternoon  set  shall,  except 
on  Saturday,  begin  at  one  o'clock  in  the  afternoon,  or  at  any  later 
hour  at  which  the  dinner  time  terminates,  and  end  at  the  same  hour 
as  if  the  child  were  a  young  person  (x) ;  and 

(x)  And  see  the  Factory  and  Workshop  Act,  1S83  (46  &  47  Vict.  c.  53,  s.  14), 
post. 
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(4.)  The  period  of  employment  for  any  child  on  Saturday  shall  begin  and  end 
at  the  same  hour  as  if  the  child  were  a  young  person;  and 

(5.)  A  child  shall  not  be  employed  in  two  successive  periods  of  seven  days  in 
a  morning  set,  nor  in  two  successive  periods  of  seven  days  in  an  after- 
noon set;  and  a  child  shall  not  be  employed  on  two  successive  Satur- 
days, nor  on  Saturday  in  any  week  if  on  any  other  day  in  the  same  we^ 
his  period  of  employment  has  exceeded  five  hours  and  a  half;  and 

(6.)  When  a  child  is  employed  on  the  alternate  day  system,  the  period  of  em- 
ployment for  such  child,  and  the  time  allowed  for  meals,  shall  be  the 
same  as  If  the  child  were  a  young  person;  but  the  child  shall  not  be 
employe^  on  two  successive  days,  and  shall  not  be  employed  on  the 
same  day  of  the  week  in  two  successive  weeks;  and 

(7.)  A  child  shall  not  on  either  system  be  employed  continuously  for  any 
longer  period  than  he  could  be  if  he  were  a  young  person  without  an 
interval  of  at  least  half  an  hour  for  a  meal. 

13.  With  respect  to  the  employment  of  young  persons  and  women  in  a  non- 
textile  factory,  and  of  young  persons  in  a  workshop,  the  following  regulations 
shall  be  observed: 

(1.)  The  period  of  employment,  except  on  Saturday,  shall  (save  as  is  in  this 
act  specially  excepted)  either  begin  at  six  o'clock  in  the  morning  and 
end  at  six  o'clock  in  the  evening,  or  begin  at  seven  o'clock  in  the 
morning  and  end  at  seven  o'clock  in  the  evening  ;  and  * 

(2.)  The  period  of  employment  on  Saturday  shall  (save  as  is  in  this  act  spe- 
cially excepted)  begin  at  six  o'clock  in  the  morning  or  at  seven  o'clock 
in,  the  morning,  and  end  at  two  o'clock  in  the  afternoon;  and 
*(3.)  There  shall  be  allowed  for  meals  during  the  said  period  of  [*723]  em- 
ployment in  the  factory  or  workshop — ■ 

(a.)  on  every  day  except   Saturday  not  less   than  one  hour  and   a 
half,  of  which  one  hour  at  the  least,  either  at  the  same  time  or 
at  different  times  shall  be  before  three  o'clock  in  the  after- 
noon; and  ' 
(b.)  on  Saturday  not  less  than  half  an  hour;  and 
(4.)  A  young  person  or  a  woman  in  a  non-textile  factory  and  a  young  person 
in  a  workshop  shall  not  be  employed  continuously  for  more  than  five 
hours  without  an  interval  of  at  least  half-an-hour  for  a  meal: 

14.  With  respect  to  the  employment  of  children  in  a  non-textile  factory  and 
a  workshop  the  following  regulations  shall  be  observed: 

(1.)  Childi'en  shall  not  be  employed  except  either  on  the  system  of  employ- 
ment in  morning  and  afternoon  sets  («/),  or  (in  a  factory  or  workship 
in  which  not  less  than  two  hours  are  allowed  for  meals  on  every  day 
except  Saturday)  on  the  system  of  employment  on  alternate  days  only; 
and 

(2.)  The  period  of  employment  for  a  child  in  a  morning  set  on  every  day,  in- 
cluding Saturday,  shall  begin  at  six  or  seven  o'clock  in  the  morning 
and  end  at  one  o'clock  in  the  afternoon,  or,  if  the  dinner  time  begins 
before  one  o'clock,  at  the  beginning  of  dinner  time;  and 

(3.)  The  period  of  employment  for  a  child  in  an  afternoon  set  on  every  day, 
including  Saturday,  shall  begin  at  one  o'clock  in  the  afternoon,  or  at 
any  hour  later  than  half-past  twelve  o'clock  at  which  the  dinner  time 
terminates,  and  end  on  Satuday  at  two  o'clock  in  the  afternoon,  and 
on  any  other  day  at  six  or  seven  o'clock  in  the  evening,  according  as 
the  period  of  employment  for  children  in  the  morning  set  began  at  six 
or  seven  o'clock  in  the  morning;  and 

(4.)  A  child  shall  not  be  employed  in  two  successive  periods  of  seven  days  in 
a  morning  set,  nor  in  two  successive  periods  of  seven  days  in  an  after- 
noon set,  and  a  child  shall  not  be  employed  on  Saturday  in  any  week 
in  the  same  set  in  which  he  has  been  employed  on  any  other  day  of 
the  same  week;  and 

{y)  And  see  note  to  s.  13,  ante,  p.  722,  note  (x). 
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(5. )  When  a  child  is  employed  on  the  alternate  day  system — 

(a.)  The  period  of  employment  for  such  child  shall,  except  on 
Saturday,  either  begin  at  six  o'clock  in  the  morning  and  end 
at  six  o'clock  in  the  evening,  or  begin  at  seven  o'clock  in  the 
morning  and  end  at  seven  o'clock  in  the  evening:  and 
,  (b.)  The  period  of  employment  for  such  child  shall  on  Saturday  be- 

gin at  six  or  seven  o'clock  in  the  morning,  and  end  at  two 
o'cleck  in  the  afternoon;  and 
(c.)  There  shall  be  allowed  to  such  child  for  meals  during  the  said 
period  of  employment  not  less,  on  any  day  except  Saturday, 
than  two  hours,  and  on  Saturday  than  half^n  hour;  but 
(d. )  The  child  shall  not  be  employed  in  any  manner  on  two  successive 
days,  and  shall  not  be  employed  on  the  same  day  of  the  week 
in  two  successive  weeks;  and 
(6.)  A  child  shall  not  on  either  system  be  employed  continionsly  for  more 
than  five  hours  without  an  interval  of  at  least  half  an  hour  for  a  meal. 

15.  With  respect  to  the  employment  of  women  in  workshops,  the  following 
regulations  shall  be  observed: 

(1.)  In  a  workshop  which  is  conducted  on  the  system  of  employing 
[*724]  *therein  children  and  young  persons,  or  either  of  them,  a  woman 
shall  not  be  employed  except  during  the  same  period  and  subject  to 
fhe  same  restrictions  as  if  she  were  a  young  person;  and  the  regu- 
lations of  this  act  with  respect  to  the  employment  of  young  persons  in 
a  workshop  shall  apply  accordingly  to  the  employment  of  women  in 
that  workshop;  and 
(2.)  In  a  workshop  which  is  conducted  on  the  system  of  not  employing 
therein  either  children  or  young  persons — 

(a. )  The  period  of  employment  for  a  woman  shall,  except  on  Satur- 
day, begin  at  six  o'clock  in  the  morning  and  end  at  nine  o'clock 
in  the  evening,  and  shall  on  Saturday  begin  at  six  o'clock  in 
morning  and  end  at  four  o'clock  in  the  afternoon;  and 
(b.)  There  shall  be  allowed  to  a  woman  for  meals  and  absence  from 
work  during  the  period  of  employment  not  less,  except  on 
Saturday,  than  four  hours  and  a  half,  and  on  Saturday  than 
two  hours  and  a  half. 
A  workshop  shall  not  be  deemed  to  be  conducted  on  the  system  of  not  em- 
ploying therein  either  children  or  young  persons  until  the  occupier  has  served 
on  an  inspector  notice  of  his  intention  to  conduct  his  workshop  on  that  system. 

16.  Where  persons  are  employed  at  home,  that  is  to  say,  in  a  private  house, 
room,  or  place  which,  though  used  as  a,  dwelling,  is  by  reason  of  the  work  car- 
ried on  there  a  factory  or  workshop  within  the  meaning  of  this  act,  and  in 
which  neither  steam,  water,  nor  other  mechanical  power  is  used  in  aid  of  the 
manufacturing  process  carried  on  there,  and  in  which  the  only  persons  em- 
ployed are  members  of  the  same  family  dwelling  there,  the  foregoing  regula- 
tions of  this  act  with  respect  to  the  employment  of  children,  young  persons, 
and  women,  shall  not  apply  to  such  factory  or  workshop,  and  in  lieu  thereof 
the  following  regulations  shall  be  observed  therein: 

(1.)  A  child  or  young  person  shall  not  be  employed  in  the  factory  or  work- 
shop except  during  the  period  of  employment  hereinafter  mentioned; 
and 

(2.)  The  period  of  employment  for  a  young  person  shall,  except  on  Saturday, 
begin  at  six  o'clock  in  the  morning  and  end  at  nine  o'clock  in  the 
evening;  and  shall  on  Saturday  begin  at  six  o'clock  in  morning  and 
end  at  four  o'clock  in  the  afternoon;  and 

(3.)  There  shall  be  allowed  to  every  young  person  for  meals  and  absence 
from  work  during  the  period  of  employment  not  less,  except  on  Satur- 
day, than  four  hours  and  a  half,  and  on  Saturday  than  two  hours  and 
a  half;  and 

(4.)  The  period  of  employment  for  a  child  on  every  day  either  shall  begin  at 
six  o'clock  in  the  morning  and  end  at  one  o'clock  in  the  afternoon,  or 
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shall  begin  at  one  o'clock  in  the  afternoon  and  end  at  eight  o'clock  in 
the  evening,  or  on  Saturday  at  four  o'clock  in  the  afternoon;  and  for 
the  purposes  of  the  provisions  of  this  act  respecting  education  such 
child  shall  be  deemed,  according  to  circumstances,  to  be  employed  in 
a  morning  or  afternoon  set;  and 

(5.)  A  child  shall  not  be  employed  before  the  hour  of  one  in  the  afternoon  in 
two  successive  periods  of  seven  days,  nor  after  that  hour  in  two  suc- 
cessive periods  of  seven  days;  and  a  child  shall  not  be  employed  on 
^turday  in  any  week  before  the  hour  of  one  in  the  afternoon,  if  on 
any  other  day  in  the  same  vreek  he  has  been  employed  before  that 
hour,  nor  after  that  hour  if  on  any  other  day  of  the  same  week  he  has 
been  employed  after  that  hour;  and 

(6.)  A  child  shall  not  be  employed  continuously  for  more  than  five  hours 
without  an  interval  of  at  least  half  an  hour  for  a  meal. 

*17.  With  respect  to  meals  the  following  regulations  shall  (save  as  is  [*725] 
in  this  act  specially  excepted)  be  observed  in  a  factory  and  workshop : 

(1)  All  children,  young  persons,  and  women  employed  therein  shall  have 
the  times  allowed  for  meals  at  the  same  hour  of  the  day  ;  and 

(3.)  A  child,  young  person,  or  woman  shall  not,  during  any  part  of  the  times 
allowed  for  meals  in  the  factory  or  workshop,  be  employed  in  the  fac- 
tory or  the  workshop,  or  be  allowed  to  remain  in  a  room  in  which  a 
manufacturing  process  or  handicraft  is  then  being  carried  on. 

18.  The  period  of  employment  on  Saturday  for  a  young  person  or  woman  in 
a  non-textile  factory  or  workshop  may  be  of  the  same  length  as  on  any  other 
day,  if  the  period  of  employment  of  such  young  person  or  woman  has  not  ex- 
ceeded eight  hours  on  any  day  of  the  same  week,  and  if  notice  has  been  affixed 
in  the  factory  or  workshop,  and  served  on  the  inspector. 

19.  The  occupier  of  a  factory  pr  workshop  may  from  time  to  time  fix  within 
the  limits  allowed  by  this  act,  and  shall  (save  as  is  in  this  act  specially  ex- 
cepted) specify  in  a  notice  affixed  in  the  factory  or  workshop,  the  period  of  em- 
ployment, the  times  allowed  for  meals,  and  whether  the  children  are  employed 
on  the  system  of  morning  and  afternoon  sets,  or  of  alternate  days. 

The  period  of  employment  and  the  times  allowed  for  meals  in  the  factory  or 
workshop  shall  be  deemed  to  be  the  period  and  times  specified  in  the  notice 
affixed  in  the  factory  or  workshop  ;  and  all  the  children  in  the  factory  or  work- 
shop shall  be  employed  either  on  the  system  of  morning  and  afternoon  sets,  or 
on  the  system  of  alternate  days,  according  to  the  system  for  the  time  being 
specified  in  such  notice  : 

Provided  that  a  change  in  such  period  or  times  or  system  of  employment 
shall  not  be  made  until  after  the  occupier  has  served  on  an  inspector  and 
affixed  in  the  factory  or  workshop  notice  of  his  intention  to  make  such  change, 
and  shall  not  be  made  offcener  than  once  a  quarter,  unless  for  special  cause 
allowed  in  writing  by  an  inspector. 

20.  A  child  under  the  age  often  years.shall  not  be  employed  in  a  factory  or 
a  workshop. 

21.  A  child,  young  person,  or  woman,  shall  not  (save  as  is  in  this  act  spe- 
cially excepted)  be  employed  on  Sunday  in  a  factory  or  workshop. 

(4.)  Holidays. 

22.  The  occupier  of  a  factory  or  of  a  workshop  shall  (save  as  is  in  this  act 
specially  excepted)  allow  to  every  child,  young  person,  and  woman  employed 
therein  the  following  holidays  ;  that  is  to  say 

(1.)  The  whole  of  Christmas  Day,  and  the  whole  either  of  Good  Friday,  or 
if  it  is  so  specified  by  the  occupier  in  the  notice  affixed  in  the  factory 
or  workshop,  of  the  next  public  holiday  under  the  Holidays  Extension 
Act,  187.5 ;  and  in  addition 

(2.)  Eight  half  holidays  in  every  year,  but  a  whole  holiday  may  be  allowed 
in  lieu  of  any  two  such  half  holidays ;  and 

(3.)  At  least  half  of  the  said  half  holidays  or  whole  holidays  shall  be  allowed 
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between  the  fifteenth  day  of  March  and  the  first  day  of  October  in  every 
year ;  and 
(4.)  Cessation  from  work  shall  not  be  deemed  to  be  a  half  holiday  or  whole 
holiday,  unless  a  notice  of  the  half  holiday  or  whole  holiday  has  been 
af&xed  in  the  factory  or  workshop  for  at  least  the  whole  period  of  em- 
ployment of  young  persons  and  women  on  the  last  previous  work  day 
but  one ;  and 
(5.)  A  half  holiday  shall  comprise  at  least  one-half  of  the  period  of  employ- 
ment for  young  persons  and  women  on  some  day  other  than  Saturday. 
[*726]    *A  child,  young  person,  or  woman  who — 

(a.)  on  a  whole  holiday  fixed  by  or  in  pursuance  of  this  section  for  a  fac- 
tory or  workshop  is  employed  in  the  factory  or  workshop ;  or 
(b. )  on  a  half  holiday  fixed  in  pursuance  of  this  section  for  a  factory  or 
workshop  is  employed  in  the  factory  or  workshop  during  the  portion 
of  the  period  of  employment  assigned  for  such  half  holiday, 
shall  be  deemed  to  be  employed  contrary  to  the  provisions  of  this  act. 

If  in  a  factory  or  workshop  such  whole  holidays  or  half  holidays  as  required 
by  this  section  are  not  fixed  in  conformity  therewith,  the  occupier  of  the  factory 
or  workshop  shall  be  liable  to  a  fine  not  exceeding  five  pounds. 

(5. )  Education  of  Children. 

23.  The  parent  of  a  child  employed  in  a  factory  or  in  a  workshop  shall  cause 
that  child  to  attend  some  recognized  efficien*  school  (which  school  may  be 
selected  by  such  parent),  as  follows : — 

(1.)  The  child,  when  employed  in  a  morning  or  afternoon  set,  shall  in  every 
week,  during  any  part  of  which  ;he  is  so  employed,  be  caused  to  attend 
on  each  work  day  for  at  least  one  attendance  :  and 
\^.)  The  child,  when  employed,  on  the  alternate  day  system,  shall  on  each 
work  day  preceding  each  day  of  employment  in  the  factory  or  work- 
shop be  caused  to  attend  for  at  least  two  attendances ; 
(3.)  An  attendance  for  the  purposes  of  this  section  shall  be  an  attendance  as 
defined  for  the  time  being  by  a  Secretary  of  State  with  the  consent  of 
the  Education  Department,  and  be  between  the  hours  of  eight  in  the 
morning  and  six  in  the  evening. 
Provided  that— 

(a.)  A  child  shall  not  be  required  by  this  act  to  attend  school  on  Saturday 
or  on  any  holiday  or  half  holiday  allowed  under  this  act  in  the  fac- 
tory or  workshop  in  which  the  child  is  employed  ;  and 
(b.)  The  non-attendance  of  the  child  shall  be  excused  on  every  day  on 
which  he  is  certified  by  the  teacher  of  the  school  to  have  been  pre- 
vented from  attending  by  sickness  or  other  unavoidable  cause,  also 
when  the  school  is  closed  during  the  ordinary  holidays  or  for  any 
other  temporary  cause  ;  and 
(c.)  Where  there  is  not  within  the  distance  of  two  miles,  measured  accord- 
ing to  the  nearest  road,  from  the  residence  of  the  chUd  a  recognised 
efiicient  school  which  the  child  can  attend,  attendance  at  a  school 
temporarily  approved  in  writing  by  an  inspector  under  this  act, 
although  not  a  recognised  efiicient  schcfol,  shall  for  the  purposes  of 
this  act  be  deemed  attendance  at  a  recognised  efficient  school  until 
such  recognised  efficient  school  as  aforesaid  is  established,  and  with 
a  view  to  such  establishment  the  inspector  shall  immediately  report 
to  the  Education  Department  every  case  of  the  approval  of  a  schopl 
by  him  under  this  section. 
A  child  who  has  not  in  any  week  attended  school  for  all  the  attendances  re- 
qnired  by  this  section  shall  not  be  employed  in  the  following  week  until  he  has 
attended  school  for  the  deficient  number  of  attendances. 

The  Education  Department  shall  from  time  to  time,  by  the  publication  of 
lists  or  by  notices  or  otherwise  as  they  think  expedient,  provide  for  giving  to 
all  persons  interested  information  of  the  schools  in  each  school  district  which 
are  recognised  efScient  schools. 
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21.  The  occupier  of  a  factory  or  workshop  in  which  a  child  is  employed  shall 
on  Monday  in  every  week  (after  the  first  week  in  which  such  child  began  to  work 
therein),  or  on  some  other  day  appointed  for  that  purpose  *by  an  in-  [*727] 
spector,  obtain  from  the  teacher  of  the  recognised  eificient  school  attended  by 
the  child,  a  certificate  (according  to  the  prescribed  form  and  directions)  re- 
specting the  attendance  of  such  child  at  school  in  accordance  with  this  act. 

The  employment  of  a  child  without  obtaining  such  certificate  as  is  required 
by  this  section  shall  be  deemed  to  be  employment  of  a  child  contrary  to  the 
provisions  of  this  act. 

The  occupier  shall  keep  every  such  certificate  for  two  months  after  the  date 
thereof,  if  the  child  so  long  continues  to  be  employed  in  his  factory  or  his  work- 
shop, and  shall  produce  the  same  to  an  inspector  when  required  during  that 
period. 

25.  The  board  authority  or  persons  who  manage  a  recognized  efficient  school 
attended  by  a  child  employed  in  a  factory  or  workshop,  or  some  person  author- 
ized by  such  board  authority  or  person,  may  apply  in  writing  to  the  occupier 
of  the  factory  or  workshop  to  pay  a  weekly  sum  specified  in  the  application, 
not  exceeding  threepence  and  not  exceeding  one-twelfth  part  of  the  wages  of 
the  child,  and  after  that  application  the  occupier,  so  long  as  he  employs  the 
child,  shall  be  liable  to  pay  to  the  applicants,  while  the  child  attends  their 
school,  the  said  weekly  sum,  and  the  sum  may  be  recovered  as  a  debt,  and  the 
occupier  may  deduct  the  sum  so  paid  by  him  from  the  wages  payable  for  the 
services  of  the  child. 

26.  When  a  child  of  the  age  of  thirteen  years  has  obtained  from  a  person 
authorized  by  the  Education  Department  a  certificate  of  having  attained  such 
standard  of  proficiency  in  reading,  writing  and  arithmetic  or  such  standard  of 
previous  due  attendance  at  a  certified  eflicient  school,  as  hereinafter  mentioned, 
that  child  shall  be  deemed  to  be  a  young  person  for  the  purposes  of  this  act. 

The  standards  of  proficiency  and  due  attendance  for' the  purposes  of  this  sec- 
tion shall  be  such  as  may  be  from  time  to  time  fixed  for  the  purposes  cf  this  act 
by  a  Secretary  of  State,  with  the  consent  of  the  Educational  Department,  and 
the  standards  so  fixed  shall  be  published  in  the  London  Gazette,  and  shall  not 
have  effect  until  the  expiration  of  at  least  six  months  after  such  publication. 

Attendance  at  a  certified  day  industrial  school  shall  be  deemed  for  the  pur- 
poses of  this  section  to  be  attendance  at  a  certified  efficient  school. 

(6.)  Certificates  of  Fitness  for  Employment. 

27.  In  a  factory  a  child  or  a  young  person  under  the  age  of  sixteen  years 
.shall  not  be  employed  for  more  than  seven,  or  if  the  certifying  surgeon  for 
the  district  resides  more  than  three  miles  from  the  factory,  thirteen,  work 
days,  unless  the  occupier  of  the  factory  has  obtained  a  certificate,  in  the 
prescribed  form,  of  the  fitness  of  such  child  or  young  person  for  employment 
in  that  factory. 

A  certificate  of  fitness  tbr  employment  for  the  purposes  of  this  act  shall  be 
granted  by  the  certifying  surgeon  for  the  district,  and  shall  be  to  the  effect  that 
he  is  satisfied,  by  the  production  of  a  certificate  of  birth  or  other  sufficient  evi- 
dence, that  the  person  nan^ed  in  the  certificate  of  fitness  is  of  the  age  therein 
specified,  and  has  been  personally  examined  by  him,  and  is  not  incapacitated 
by  disease  or  bodily  infirmity  for  working  daily  for  the  time  allowed  by  law  in 
the  factory  named  in  the  certificate. 

28.  In  order  to  enable  occupiers  of  workshops  to  better  secure  the  observance 
of  this  act,  and  prevent  the  employment  in  their  workshops  of  children  and 
young  persons  under  the  age  of  sixteen  years  who  are  unfitted  for  that  employ- 
ment, an  occupier  of  a  workshop  is  hereby  authorized  to  obtain,  if  he  thinks  fit, 
from  the  certifying  surgeon  for  the  district,  certificates  of  the  fitness  of  children 
and  of  young  persons  under  the  age  of  sixteen  years  for  employment  in  his 
workshop,  in  like  manner  as  if  that  workshop  were  a  factory,  and  the  certifying 
surgeon  shall  examine  the  children  and  young  persons,  and  grant  certificates 
accordingly. 
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[*728]  *29.  Where  an  inspector  is  of  opinion  that  a  child  or  a  young  person 
under  the  age  of  sixteen  years  is  by  disease  or  bodily  infirmity  incapacitated 
for  working  daily  for  the  time  allowed  by  law  in  the  factory  or  workshop  in 
which  he  is  employed,  he  may  serve  written  notice  thereof  on  the  occupier  of 
the  factory  or  workshop,  requiring  that  the  employment  of  such  child  or  young 
person  be  discontinued  from  the  period  named  therein,  not  being  less  than  one 
nor  more  than  seven  days  after  the  service  of  such  notice,  and  the  occupier  shall 
not  continue  after  the  period  named  in  such  notice  to  employ  such  child  or 
young  person  (notwithstanding  a  certificate  of  fitness  has  been  previously  ob- 
tained for  such  child  or  young  person),  unless  the  certifying  surgeon  for  the 
district  has,  after  the  service  of  the  notice,  personally  examined  such  child  or 
young  person,  and  has  certified  that  such  child  or  young  person  is  not  so  incapaci- 
tated as  aforesaid. 

30.  All  factories  and  workshops  in  the  occupation  of  the  same  occupier,  and 
in  the  district  of  the  same  certifying  surgeon,  or  any  of  them,  may  be  named 
in  the  certificate  of  fitness  for  employment,  if  the  surgeon  is  of  opinion  that  he 
can  truly  give  the  certificate  for  employment  therein. 

The  certificate  of  birth  (which  may  be  produced  to  a  certifying  surgeon) 
shall  either  be  a  certified  copy  of  the  entry  in  the  register  of  births,  kept  in 
pursuance  of  the  acts  relating  to  the  registration  of  births,  of  the  birth  of  the 
child  or  young  person  (whether  such  copy  be,  obtained  in  pursuance  of  the  Ele- 
mentary Education  Act,  1876,  or  otherwise),  or  be  a  certificate  from  a  local 
authority  within  the  meaning  of  the  Elementary  Education  Act,  1876,  to  the 
effect  that  it  appears  from  the  returns  transmitted  to  such  authority  in  pursu- 
ance of  the  said  act  by  the  registrar  of  births  and  deaths  that  the  child  was 
bom  at  the  date  named  in  the  certificate. 

Where  a  certificate  of  fitness  for  employment  is  to  the  effect  that  the  certify- 
ing surgeon  has  been  satisfied  of  the  age  of  a  child  or  young  person  by  evidence 
other  than  the. production  of  a  certificate  of  birth,  an  inspector  may,  by  notice 
in  writing,  annul  the  surgeon's  certificate,  if  he  has  reasonable  cause  to  believe 
that  the  real  age  of  the  child  or  young  person  named  in  it  is  less  than  that 
mentioned  in  the  certificate,  and  thereupon  that  certificate  shall  be  of  no  avail 
for  the  purposes  of  this  act. 

When  a  child  becomes  a  young  person  a  fresh  certificate  of  fitness  must  be 
obtained. 

The  occupier  shall,  when  required,  produce  to  an  inspector  at  the  factory  or 
workshop  in  which  a  child  or  young  person  is  employed,  the  certificate  of  fitness 
of  such  child  or  young  person  for  employment,  which  he  is  required  to  obtain 
under  this  act. 

(7.)  Accidents. 

31.  Where  there  occurs  in  a  factory  or  a  workshop  any  accident  which 
either — 

(a.)  causes  loss  bf  life  to  a  person  employed  in  the  factory  or  in  the  work- 
shop, or 
(b.)  causes  bodily  injury  to  a  person  employed  in  the  factory  or  in  the  work- 
shop, and  is  produced  either  by  machinery  moved  by  steam,  water,  or 
other  mechanical  power,  or  through  a  vat,  pan,  or  other  structure 
filled  with  hot  liquid  or  molten  metal  or  other  substance,  or  by  explo- 
sion, or  by  escape  of  gas,  steam,  or  metal,  and  is  of  such  a  nature  as 
to  prevent  the  person  injured  by  it  from  returning  to  his  work  in  the 
factory  or  workshop  within  forty-eight  hours  after  the  occurrence  of 
the  accident, 
written  notice  of  the  accident  shall  forthwith  be  sent  to  the  inspector  and  to 
the  certifying  surgeon  for  the  district,  stating  the  residence  of  the  person  killed 
or  injured,  or  the  place  to  which  he  may  have  been  removed,  and  if  any  such 
notice  is  not  sent  the  occupier  of  the  factory  or  workshop  shall  be  liable  to  a  fine 
not  exceeding  five  poun(&.    SeeLakeman  v.  Slephenson,  34  L.  J.,  M.  C.  54  ;  9 
Best.  &  S.  54. 

[*729]     If  any  such  accident  as  aforesaid  occurs  to  a  person  employed  in  an  *iron 
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mill  or  blast  furnace,  or  other  factory  or  workshop  where  the  occupier  is  not 
the  actual  employer  of  the  person  killed  or  injured,  the  actual  employer  shall 
immediately  report  the  same  to  the  occupier,  and  in  default  shall  be  liable  to  a 
fine  not  exceeding  five  pounds. 

A  notice  of  an  accident,  of  which  notice  is  required  by  section  sixty-three  of 
the  Explosives  Act,  1875,  to  be  sent  to  a  government  inspector,  need  not  be  sent 
to  the  certifying  surgeon  in  pursuance  of  this  section. 

32.  Where  a  certifying  sm-geon  receives  in  pursuance  of  this  act  notice  of  an 
accident  in  a  factory  or  a  workshop,  he  shall  with  the  least  possible  delay  pro- 
ceed to  the  factory  or  workshop,  and  make  a  full  investigation  aa  to  the  nature 
and  cause  of  the  death  or  injury  caused  by  that"  accident,  and  within  the  next 
twenty-four  hours  send  to  the  inspector  a  report  thereof 

The  certifying  surgeon,  for  the  purpose  only  of  an  investigation  under  this 
section,  shall  have  the  same  powers  as  an  inspector,  and  shall  also  have  power 
to  enter  any  room  in  a  building  to  which  the  person  killed  or  injured  has  been 
removed. 

There  shall  be  paid  to  the  said  surgeon  for  the  investgation  such  fee,  not  ex- 
ceeding ten  or  less  than  three  shillings,  as  a  Secretary  of  State  considers 
reasonable,  which  fee  shall  be  paid  as  expenses  incurred  by  a  Secretary  of  State 
in  the  execution  of  this  act. 

PAST  II. — Special  Peovisions  eslating  to  paetictjlae  Classes  of 
Factories  and  Woekshops. 

(1. )  Special  Provisioris  for  Bealih  in  certain  Factories  and  Workshops. 

33.  For  the  purpose  of  securing  the  observance  of  the  requirements  of  this 
act  as  to  cleanliness  in  every  factory  and  workshop,  all  the  inside  walls  of  the 
rooms  of  a  factory  or  workshop,  and  all  the  ceilings  or  tops  of  such  rooms 
(whether  such  walls,  ceilings,  or  tops  be  plastered  or  not),  and  all  the  passages 
and  staircases  of  a  factory  or  workshop,  if  they  have  not  been  painted  with  oil 
or  varnished  once  at  least  within  seven  years,  shall  be  limewashed  once  at  least 
within  every  fourteen  months,  to  date  from  period  when  last  limewashed  ;  and 
if  they  have  been  so  painted  or  varnished  shall  be  washed  with  hot  water  and 
soap  once  at  least  within  every  fourteen  months,  to  date  from  period  when  last 
washed. 

A  factory  or  workshop  in  which  there  is  a  contravention  of  this  section  shall 
be  deemed  not  to  be  kept  in  conformity  with  this  act. 

Where  it  appears  to  a  Secretary  of  State  that  in  any  class  of  factories  or 
workshops,  or  parts  thereof,  the  regulations  in  this  section  are  not  required 
for  the  purpose  of  securing  therein  the  observance  of  the  requirements  of  this 
act  as  to  cleanliness,  or  are  by  reason  of  special  circumstances  inapplicable,  he 
may,  if  he  thinks  fit,  by  order  made  under  this  part  of  this  act,  grant  to  such 
class  of  factories  or  workshops,  or  parts  thereof,  a  special  exception  that  the 
regulations  in  this  section  shall  not  apply  thereto. 

34.  Where  a  bakehouse  is  situate  in  any  city,  town  or  place  containing, 
according  to  the  last  published  census  for  the  time  being,  a  population  of  more 
than  five  thousand  persons,  all  the  inside  walls  of  the  rooms  of  such  bakehouse, 
and  all  the  ceilings  or  tops  of  such  rooms  (whether  such  walls,  ceilings  or  tops 
be  plastered  or  not),  and  all  the  passages  and  staircases  of  such  bakehouse,  shall 
either  be  painted  with  oil  or  varnished  or  be  limewashed,  or  be  partly  painted 
or  varnished  and  partly  limewashed ;  where  painted  vnth  oil  or  varnished 
there  shall  be  three  coats  of  paint  or  varnish,  and  the  paint  or  varnish  shall  be 
renewed  once  at  least  in  every  seven  years,  and  shall  be  washed  with  hot  water 
and  soap  once  at  least  in  every  six  months  ;  where  limewashed  the  limewashing 
shall  be  renewed  once  at  least  in  every  six  months. 

A  bakehouse  in  which  there  is  any  contravention  of  this  section  shall  be 
deemed  not  to  be  kept  in  corformity  with  this  act. 

*35.  Where  a  bakehouse  is  situate  in  any  city,  town,  or  place  contain-  [*730] 
ing,  according  to  the  last  published  census  for  the  time  being,  a  population  of 
more  than  five  thousand  persons,  a  place  on  the  same  level  with  the  bakehouse, 
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and  forming  part  of  the  same  building,  sliall  not  be  used  as  a  sleeping  place, 
unless  it  is  constructed  as  follows  ;  that  is  to  say, 

unless  it  is  effectually  separated  from  the  bakehouse,  by  a  partition  extend- 
ing from  the  floor  to  the  ceiling  ;  and 
unless  there  be  an  external  glazed  -ndndow  of  at  leat  nine  superficial  feet  in 
area,  of  which  at  least  four  and  a  half  superficial  feet  are  made  to  open  for 
ventilation. 
Any  person  who  lets  or  occupies  or  continues  to  let  or  knowingly  suflers  to  be 
occupied  any  place  contrary  to  this  section  shall  be  liable  to  a  fine  not  exceed- 
ing, for  the  first  offence,  twenty  shillings,  and  for  every  subsequent  offence  five 
pounds. 

36.  If  in  a  factory  or  workshop  where  grinding,  glazing  or  polishing,  on  a 
wheel,  or  any  process  is  carried  on,  by  which  dust  is  generated  and  inhaled  by 
the  workers  to  an  injurious  extent,  it  appears  to  an  inspector  that  such  inhala- 
tion could  be  to  a  great  extent  prevented  by  the  use  of  a  fan  or  other  mechanical 
means,  the  inspector  may  direct  a  fan  or  other  mechanical  means  of  a  proper  con- 
struction for  preventing  such  inhalation  to  be  provided  within  a  reasonable  time  ; 
and  if  the  same  is  not  provided,  maintained,  and  used,  the  factory  or  workshop 
shall  be  deemed  not  to  be  kept  in  conformity  with  this  act. 

37.  A  child,  young  person,  or  woman  shall  not  be  employed  in  any  part  of  a 
factory  in  which  wet-spinning  is  carried  on,  unless  sufiicient  means  be  employed 
and  continued  for  protecting  the  workers  from  being  wetted,  and.  where  hot 
water  is  used,  for  preventing  the  escape  of  steam  into  the  room  occupied  by 
the  workers. 

A  factory  in  which  there  is  a  contravention  of  this  section  shall  be  deemed 
not  to  be  kept  in  conformity  with  this  act. 

(2.)  Special  restriction  as  to  Employment,  Meals  and  Certificates  of  Fitness. 

38.  A  child  or  young  person  shall  not,  to  the  extent  mentioned  in  the  first 
schedule  to  this  act,  be  employed  in  the  factories  or  workshops  or  parts  thereof 
named  |n  that  schedule. 

Notice  of  the  prohibition  in  this  section  shall  be  afSxed  in  a  factory  or  work- 
shop to  which  it  applies. 

39.  A  child,  or  young  person,  or  woman  shall  not  be  allowed  to  take  a  meal 
or  to  remain  during  the  times  allowed  for  meals  in  the  parts  of  factories  or 
workshops  to  which  this  section  applies  ;  and  a  child,  young  person,  or  woman 
allowed  to  take  a  meal  or  to  remain  in  contravention  of  this  section  shall  be 
deemed  to  be  employed  contrary  to  the  provisions  of  this  act. 

Notice  of  the  prohibition  in  this  section  shall  be  affixed  in  a  factory  or  work- 
shop to  which  it  applies. 

This  section  applies  to  the  parts  of  factories  or  workshops  named  in  the  second 
schedule  to  this  act. 

Where  it  appears  to  a  Secretary  of  State  that  by  reason  of  the  nature  of  the 
process  in  any  class  of  factories  or  workshops  or  parts  thereof  not  named  in  the 
said  schedule,  the  taking  of  meals  therein  is  especially  injurious  to  health,  he 
may,  if  he  thinks  fit,  by  order  made  under  this  part  of  this  act  extend  the  pro- 
hibition in  this  section  to  the  said  class  of  factories  or  workshops  or  parts 
thereof. 

If  the  prohibition  in  this  section  is  proved  to  the  satisfaction  of  a  Secretary 
of  State  to  be  no  longer  necessary  for  the  protection  of  the  health  of  children, 
young  persons,  and  women  in  any  class  of  factories  or  workshops  or  parts 
thereof  to  which  the  prohibition  has  been  extended  by  an  order,  he  may,  by 
an  order  made  under  this  part  of  this  act,  rescind  the  order  of  extension,  with- 
out prejudice  nevertheless  to  the  subsequent  making  of  another  order. 

[*731  J  *40.  In  print  works  and  bleaching  and  dyeing  works  the  period  of  em- 
ployment for  a  child,  young  person,  and  woman,  and  the  times  allowed  for  meals, 
shall  be  the  same  as  if  the  said  works  were  a  textile  factory,  and  the  regula- 
tions of  this  act  with  respect  to  the  employment  of  children,  young  persons, 
and  women  in  a  textile  factory  shall  apply  accordingly,  as  if  print  works  and 
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bleaching  and  dyeing  works  were  textile  factories  ;  save  that  nothing  in  this 
section  sliall  prevent  the  continuous  employment  of  a  child,  young  person,  or 
woman  in  the  said  works  without  an  interval  of  half  an  hour  for  a  meal,  for 
the  period  allowed  by  this  act  in  a  non-textile  factory. 

41.  Where  it  appears  to  a  Secretary  of  State  that  by  reason  of  special  circum- 
stances affecting  any  class  of  workshops  it  is  expedient  for  protecting  the  health 
of  the  children  and  of  the  young  persons  under  the  age  of  sixteen  years  em- 
ployed therein,  to  extend  thereto  the  prohibition  in  this  section  mentioned,  he 
may,  by  order  made  under  this  part  of  this  act,  extend  to  such  class  of  work- 
shops the  prohibition  in  this  act  of  the  employment  of  children  and  young  per- 
sons under  the  age  of  sixteen  years  without  a  certificate  of  the  fitness  of  such 
child  or  young  person  fonemployment,  and  thereupon  the  provisions  of  this  act 
with  respect  to  certificates  of  fitness  for  employment  shall  apply  to  the  class  of 
workshops  named  in  the  order  in  like  maimer  as  if  they  were  factories. 

If  the  prohibition  is  proved  to  the  satisfaction  of  the  Secretary  of  State  to  be 
no  longer  necessary  for  the  protection  of  the  health  of  the  children  and  the 
young  persons  under  the  age  of  sixteen  years  employed  in  any  class  of  work- 
shops to  which  it  has  been  extended  under  this  section,  he  may  by  order  made 
under  this  part  of  this  act  rescind  the  order  of  extension,  without  prejudice 
nevertheless  to  the  subsequent  making  of  another  order. 

(3.)  Special  Exceptions  relaxing  General  Law  in  certain  Factories  and  Workshops. 
(a. )  Period  of  Employment. 

42.  In  the  factories  and  workshops  or  parts  thereof  to  which  this  exception 
applies  the  period  of  employment  for  young  persons  and  women,  if  so  fixed  by 
the  occupier  and  specified  in  the  notice,  may,  except  on  Saturday,  begin  at 
eight  o'clock  in  the  morning  and  end  at  eight  o'clock  in  the  evening,  and  on 

.  Saturday  may  begin  at  eight  o'clock  in  the  morning  and  end  at  four  o'clock  in 
the  afternoon,  or  where  it  begins  at  seven  o'clock  in  the  morning  may  end  at 
three  o'clock  in  the  afternoon ;  and  the  period  of  employment  for  a  child  in  a 
morning  set  may  begin  at  the  same  hour,  and  the  period  of  employment  for  a 
child  in  an  afternoon  set  may  end  at  the  same  hour. 

This  exception  applies  to  the  factories  and  workshops  and  parts  thereof  speci- 
fied in  Part  One  of  the  Third  Schedule  to  this  act. 

Where  it  is  proved  to  the  satisfaction  of  a  Secretary  of  State  that  the  customs 
or  exigencies  of  the  trade  carried  on  in  any  class  of  non-textile  factories  or 
workshops  or  parts  thereof,  either  generally  or  when  situate  in  any  particular 
locality,  require  the  extension  thereto  of  this  exception,  and  that  the  extension 
can  be  made  without  injury  to  the  health  cf  the  children,  young  persons,  and 
women  affected  thereby,  he  may  by  order  made  under  this  part  of  this  act  ex- 
tend this  exception  accordingly. 

43.  Where  it  is  proved  to  the  satisfaction  of  a  Secretary  of  State  that  the  cus- 
toms or  exigencies  of  the  trade  carried  on  in  any  class  of  non-textile  factories 
or  workshops  or  parts  thereof,  either  generally  or  when  situate  in  any  particu- 
lar locality,  require  that  the  special  exception  hereinafter  in  this  section  men- 
tioned should  be  granted,  and  that  such  grant  can  be  made  without  injury  to 
the  health  of  the  children,  young  persons,  and  women  affected  thereby,  he  may, 
by  order  made  under/ this  part  of  this  act  grant  to  such  class  of  factories  or 
workshops  or  parts  *thereof  a  special  exception,  that  the  period  of  em-  [*732] 
ployment  for  young  persons  and  women  therein,  if  so  fixed  by  the  occupier  and 
specified  in  the  notice,  may  on  any  day  except  Saturday  begin  at  nine  o'clock 
in  the  morning  and  end  at  nine  o'clock  in  the  evening,  and  in  such  case  the 
period  of  employment  for  a  child  in  a  morning  set  shall  begin  at  nine  o'clock 
in  the  morning;  and  the  period  of  employment  for  a  child  in  an  afternoon  set 
shall  end  at  eight  o'clock  in  the  evening. 

44.  The  regulations  of  this  act  with  respect  to  the  employment  of  young  per- 
sons in  textile  factories  shall  not  prevent  the  employment,  in  the  part  of  a  tex- 
tile factory  in  which 'a  machine  for  the  manufacture  of  lace  is  moved  by  steam, 
water,  or  other  mechanical  power,  of  any  male  young  person  above  the  age  of 
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sixteen  years  between  four  o'clock  in  the  morning  and  ten  o'clock  in  the  even- 
ing, if  he  is  employed  in  accordance  with  the  following  conditions ;  namely, 
(a.)  Where  such  young  person  is  employed  on  any  day  before  the  beginning 
or  after  the  end  of  the  ordinary  period  of  employment  in  the  factory, 
there  shall  be  allowed  him  for  meals  and  absence  from  work  bet-^freen 
the  above-mentioned  hours  of  four  in  the  morning  and  tea  in  the  even- 
ing not  less  than  nine  hours  ;  and 
(b. )  Where  such  young  person  is  employed  on  any  day  before  the  beginning 
of  the  ordinary  period  of  employment  in  the  factory,  he  shall  not  be 
employed  on  the  same  day  after  the  end  of  that  period  ;  and 
^c.)  Where  such  young  person  is  employed  on  any  day  after  the  end  of  the 
ordinary  period  of  employment  in  the  factory,  he  shall  not  be  em- 
ployed next  morning  before  the  beginning  of  the  ordinary  period  of 
employment. 
For  the  purpose  of  this  exception  the  ordinary  period  of  employment  in  the 
factory  means  th^  period  of  employment  for  young  persons  under  the  age  of  six- 
teen years  or  women  in  the  factory,  or  if  none  are  employed  means  such  period 
as  can  under  this  act  be  fixed  for  the  employment  of  such  young  persons  and  wo- 
men in  the  factory,  and  notice  of  such  period  shall  be  affixed  in  the  factory. 

45.  The  regulations  of  this  act  with  respect  to  the  employment  of  young  per- 
sons in  non-textile  factories  or  workshops  shall  not  prevent  the  employment,  in 
the  part  of  a  bakehouse  in  which  the  process  of  baking  bread  is  carried  on,  of 
any  male  young  person  above  the  age  of  sixteen  years  between  five  o'clock  in 
the  morning  and  nine  o'clock  in  the  evening,  if  he  is  employed  in  accordance 
with  the  following  conditions  ;  namely, 

(a.)  Where  such  young  person  is  employed  on  any  day  before  the  beginning 
or  after  the  end  of  the  ordinary  period  of  employment  in  the  bake- 
house, there  shall  be  allowed  him  for  meals  and  absence  fronl  work 
between  the  above-mentioned  hours  of  five  in  the  morning  and  nine 
in  the  evening  not  less  than  seven  hours  ;  and 
(b. )  Where  such  young  person  is  employed  on  any  day  before  the  beginning 
of  the  ordinary  period  of  employment  in  the  bakehouse,  he  shall  not 
be  employed  after  the  end  of  that  period  on  the  same  day  ;  and 
(c. )  Where  such  young  person  is  employ  ed  on  any  day  after  the  end  of  the  ordin- 
ary period  of  employment  in  the  bakehouse,  he  shall  not  be  employed- 
next  momingbefore  the  beginning  of  the  ordinaryperiod  of  employment. 
For  the  purpose  of  this  exception  the  ordinary  period  of  employment  in  the 
bakehouse  means  the  period  of  employment  for  young  persons  under  the  age  of 
sixteen  years  or  women  in  the  bakehouse,  or  if  none  are  einployed,  means  such 
period  as  can  under  this  act  be  fixed  for  the  employment  of  such  young  persons 
and  women  in  the  bakehouse,  and  notice  of  such  period  shall  be  aflSxed  in  the 
bakehouse. 

[*733]  Where  it  is  proved  to  the  satisfaction'of  a  Secretary  of  State  that  the  *exi- 
gencies  of  the  trade  carried  on  in  bakehouses,  either  generally  or  when  situate 
in  any  particular  locality,  require  that  the  special  exception  hereafter  in  this 
section  mentioned  should  be  granted,  and  that  such  grant  can  be  made  without 
injury  to  the  health  of  the  male  young  persons  affected  thereby,  he  may  by 
order  made  under  this  part  of  this  act  grant  to  bakehouses,  or  to  bakehouses 
situate  in  the  said  locality,  a  special  exception  permitting  the  employment  of 
male  young  persons  of  sixteen  years  of  age  and  upwards  as  if  they  were  no 
longer  young  persons. 

46.  Where  it  is  proved  to  the  satisfaction  of  a  Secretary  of  State  that  the 
customs  or  exigencies  of  the  trade  carried  on  in  any  class  of  non-textile  factories 
or  workshops,  either  generally  or  when  situate  in  any  particular  locality,  re- 
quire some  other  day  in  the  week  to  be  substituted  for  Saturday  as  regards  the 
hour  at  which  the  period  of  employment  for  children,  young  persons,  and  women 
is  required  by  this  act  to  end  on  Saturday,  he  may  by  order  made  under  this 
part  of  this  act  grant  to  such  class  of  factories  or  workshops  a  special  exception, 
authorising  the  occupier  of  every  such  factory  and  workshop  to  substitute  by  a 
notice  aflSxed  in  his  factory  or  workshop  some  other  day  for  Saturday,  and  In 
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such  case  this  act  shall  apply  in  such  factory  or  workshop  in  like  manner  as  if 
the  substituted  day  were  Saturday,  and  Saturday  were  an  ordinary  work  day. 

47.  In  the  process  of  Turkey  red  dyeing,  nothing  in  Part  One  of  this  act  shall 
prevent  the  employment  of  young  persons  and  women  on  Saturday  until  half- 
past  four  o'clock  in  the  afternoon,  but  the  additional  number  of  hours  so  worked 
shall  be  computed  as  part  of  the  week's  limit  of  work,  which  shall  in  no  case 
be  exceeded. 

48.  In  any  of  the  textile  factories  to  which  this  exception  applies,  if  the 
period  of  employment  for  young  persons  and  women,  as  ilxed  by  the  occupier 
and  specified  in  the  notice,  begins  at  the  hour  of  seven  in  the  morning,  and  the 
whole  time  between  that  hour  and  eight  o'clock  is  allowed  for  meals,  the  regu- 
lations of  this  act  with  respect  to  the  employment  of  children,  young  persons, 
and  women  shall  not  prevent  a  child,  young  person,  or  woman,  between  the 
first  day  of  November  and  the  last  day  of  March  next  following,  being  employed 
continuously,  without  an  interval  of  at  least  half  an  hour  for  a  meal,  for  the 
same  period  as  if  the  factory  were  a  non-textile  factory. 

This  exception  applies  to  the  textile  factories  specified  in  Part  Seven  of  the 
Third  Schedule  of  this  act. 

Where  it  is  proved  to  the  satisfaction  of  a  Secretary  of  State  that  in  any  class 
of  textile  factories,  either  generally  or  when  situate  in  any  particular  locality, 
the  customary  habits  of  the  persons  employed  therein  require  the  extension 
thereto  of  this  exception,  and  that  the  manufacturing  process  earned  on  therein 
is  of  a  healthy  character,  and  the  extension  can  be  made  without  injury  to  the 
health  of  the  children,  young  persons  and  women  affected  thereby,  he  may  by 
order  made  under  this  part  of  this  act  extend  this  exception  accordingly. 

49.  Where  it  is  proved  to  the  satisfaction  of  a  Secretary  of  State  that  the 
customs  or  exigencies  of  the  trade  carried  on  in  any  class  of  non-textile  factories 
or  workshops,  either  generally  or  when  situate  in  any  particular  locality,  re- 
quire that  the  special  exception  hereafter  in  this  section  mentioned  should  be 
granted,  he  may  by  order  made  under  this  part  of  this  act  grant  to  such  class 
of  factories  or  workshops  a  special  exception,  authorizing  the  occupier  of  any 
such  factory  or  workshop  to  allow  all  or  any  of  the  half  holidays,  or  whole  holi- 
days in  lieu  of  them,  on  different  days  to  any  of  the  children,  young  persons 
and  women  employed  in  his  factory  or  workshop,  or  to  any  sets  of  such  children, 
young  persona  and  women,  and  not  on  the  same  days. 

50.  Where  the  occupier  of  a  factory  or  workshop  is  a  person  of  the  Jewish 
religion,  the  regulations  of  this  act  with  respect  to  the  employment  of  young 
persons  and  women  shall  not  prevent  him — 

(1.)  If  he  keeps  his  factory  or  workshop  closed  on  Saturday  until  sun- 
set, from  employing  young  persons  and  women  on  Saturday  [*734] 
from  after  sunset  until  nine  o'clock  in  the  evening  ;  or. 

(2.)  If  he  keeps  his  factory  or  workshop  closed  on  Saturday  both  before  and 
after  sunset,  from  employing  young  persons  and  women  one  hour  on 
every  other  day  in  the  week  (not  being  Sunday),  in  addition  to  the 
hours  allowed  by  this  act,  so  that  such  hour  be  at  the  beginning  or 
end  of  the  period  of  employment,  and  be  not  before  six  o'clock  in  the 
morning  or  after  nine  o'clock  in  the  evening ;  or 

(3.)  If  all  the  children,  young  persons  and  women  in  his  factory  or  workshop 
are  of  the  Jewish  religion,  from  giving  them,  if  so  specified  in  a  notice 
afiBx;ed  in  the  factory  or  workshop  as  by  this  act  provided,  any  two 
public  holidays  under  the  Holidays  Extension  Act,  1875,  in  lieu  of 
Christmas  Day  and  Good  Friday,  but  in  that  case  such  factory  or  work- 
shop shall  not  be  open  for  traffic  on  Christmas  Day  or  Good  Friday. 

51.  No  penally  shall  be  incurred  by  any  person  in  respect  of  any  work  done 
on  Sunday  in  any  factory  or  workshop  by  a  young  person  or  women  of  the 
Jewish  religion,  subject  to  the  following  conditions : 

(1.)  The  occupier  of -the  factory  or  workshop  shall  be  of  the  Jewish  religion ; 

and 
(2.)  The  factory  or  workshop  shall  be  closed  onSaturdy  and  shall  not  be  open 

for  traffic  on  Sunday ;  and 
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(3.)  The  occupier  shall  not  avail  himself  of  the  exception  authorizing  the 

employment  of  young  persons  and  women  on  Saturday  evening,  or  ibr 

an  additional  hour  during  any  other  day  of  the  week. 

Where  the  occupier  avails  himself  of  this  exception,  this  act  shall  apply  to 

the  factory  or  jvorkshop  in  like  manner  as  if  in  the  provisions  thereof  respecting 

Sunday  the  word  Saturday  were  substituted  for  Sunday,  and  in  the  provisions 

thereof  respecting  Saturday  the  word  Sunday,  or,  if  the  occupier  so  specify  in 

the  notice  the  word  Friday,  were  substituted  for  Saturday. 

(b. )  Meal  Hours. 

52.  The  provisions  of  this  act  which  require  that  all  the  children,  young 
persons  and  women  employed  in  a  factory  or  workshop  shall  have  the  times 
allowedfor  meals  at  the  same  hour  of  the  day  shall  not  apply  in  the  case  men- 
tioned in  Part  Two  of  the  Third  Schedule  of  this  act. 

The  provisions  of  this  act  which  require  that^a  child,  young  person,  and  woman 
shall  not,  during  any  part  of  the  times  allowed  for  meals  in  a  factory  or  work- 
shop, be  employed  in  the  factory  or  workshop,  or  be  allowed  to  remain  in  a 
room  in  which  a  manufacturing  process  or  handicraft  is  being  carried  on,  shall 
not  apply  in  the  cases  and  to  the  extent  mentioned  in  Part  Two  of  the  Third 
Schedule  of  this  act. 

Where  it  is  proved  to  the  sati.sfaotion  of  a  Secretary  of  State  that  in  any  class  • 
of  factories  or  workshops  or  parts  thereof  it  is  necessary,  by  reason  of  the  con- 
tinuous nature  of  the  process,  or  of  special  circumstances  affecting  such  class, 
to  extend  thereto  the  exceptions  in  this  section  or  either  of  them,  and  that 
such  extension  can  be  made  without  injury  to  the  health  of  the  children,  young 
persons  and  women  affected  thereby,  he  may  by  order  made  under  this  part  of 
this  act  extend  the  same  accordingly. 

(c.)  Overtime  (2). 

53.  The  regulations  of  this  act  with  respect  to  the  employment  of  young  per- 
[*735]  sons  and  women  shall  not  prevent  the  employment  in  the  *factories  and 
workshop  or  parts  therfeof  to  which  this  exception  applies,  of  young  persons  and 
of  women  during  a  period  of  employment  beginning  at  six  o'clock  in  the  morn- 
ing and  ending  at  eight  o'clock  in  the  evening,  or  beginning  at  seven  o'clock 
in  the  morning  and  ending  at  nine  o'clock  in  the  evening;  or  beginning  at 
eight  o'clock  in  the  morning  and  ending  at  ten  o'clock  in  the  evening,  if  they 
are  employed  in  accordance  with  the  following  conditions ;  namely, 

(1.)  There  shall  be  allowed  to  every  such  young  person  and  woman  for  meals 
during  the  period  of  employment  not  less  than  two  hours,  of  which 
half  an  hour  shall  be  after  five  o'clock  in  evening  ;  and 
(2.)  Any  such  young  person  or  woman  shall  not  be  so  employed  on  the  whole 
i        for  more  than  five  days  in  any  one  week,  nor  for  more  than  forty-eight 
days  in  any  twelve  months. 
This  exception  applies  to  the  factories  and  workshops  and  parts  thereof 
specified  in  Part  Three  of  the  Third  Schedule  to  this  act. 

Where  it  is  proved  to  the  satisfaction  of  a  Secretary  of  State  that  in  any 
class  of  non-textile  factories  or  workshops  or  parts  thereof  it  is  necessary,  by 
reason  of  the  material  which  is  the  subject  of  the  manufacturing  process  or 
handicraft  therein  being  liable  to  be  spoiled  by  the  weather,  or  by  reason  of 
press  of  work  arising  at  certain  recurring  seasons  of  the  year,  or  by  reason  of 
the  liability  of  the  business  to  a  sudden  press  of  orders  arising  from  unforeseen 
events,  to  employ  young  persons  and  women  in  manner  authorised  by  this  ex- 
ception, and  that  such  employment  will  not  injure  the  health  of  the  young 
persons  and  wAmen  affected  thereby,  he  may  by  order  made  under  this  part  of 
this  act  extend  this  exception  to  such  factories  or  workshops  or  parts  thereof 

54.  If  in  any  factory  or  work.shop  or  part  thereof  to  which  this  exception  ap- 
plies, the  process  in  which  a  child,  young  person,  or  woman  is  employed  is  in 

(2)  And  see  the  Factory  and  Workshop  Act,  1883  (46  &  47  Vict.  c.  53,  s.  13), 
post. 
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an  incomplete  state  at  tlie  end  of  the  period  of  employment  of  such  child, 
young  person,  or  woman,  the  provisions  of  this  act  with  respect  to  the  period 
of  employment  shall  not  prevent  such  child,  young  person,  or  woman  from 
being  employed  for  a  further  period  not  exceeding  thirty  minutes  : 

Provided  that  such  further  periods,  when  added  to  the  total  number  of  hours  of 
the  periods  of  employment  of  such  child,  young  person,  or  woman,  in  that  week, 
do  not  raise  that  total  above  the  number  otherwise  allowed  under  this  act. 

This  exception  applies  to  the  factories  and  workshops  specified  in  Part  Four 
of  tMe  Third  Schedule  to  this  act. 

Where  it  is  proved  to  the  satisfaction  of  a  Secretary  of  State  that  in  any  class 
of  non-textile  factories  or  workshops  or  parts  thereof  the  time  for  the  comple- 
tion of  a  process  cannot  by  reason  of  the  nature  thereof  be  accurately  fixed, 
and  that  the  extension  to  such  class  of  factories  or  work-shops  or  parts  thereof  of 
this  exception  can  be  made  without  injury  to  the  health  of  the  children,  young 
persons,  and  women  affected  thereby,  he  may  by  order  made  under  this  part  of 
this  act  extend  this  exception  accordingly. 

55.  Nothing  in  this  act  shall  prevent  the  employment  of  young  persons  and 
women  so  far  as  is  necessary  for  the  purpose  only  of  preventing  any  damage 
which  may  arise  tifom  spontaneous  combustion  in  the  process  of  Turkey  red 
dyeing,  or  from  any  extraordinary  atmospheric  influence  in  the  process  of  open- 
air  bleaching. 

56.  The  regulations  of  this  act  with  respect  to  the  employment  of  young 
persons  and  women  shall  not  prevent  the  employment  in  the  factories  and 
workshops  and  parts  thereof  to  which  this  exception  applies,  of  women  during 
a  period  of  employment  beginning  at  six  o'clock  in  the  morning  and  ending  at 
eight  o'clock  in  the  evening  ;  or  beginning  at  seven  o'clock  in  the  morning 
and  ending  at  nine  o'clock  in  *the  evening,  if  they  are  employed  in  [*736] 
accjrdance  with  the  following  conditions  ;  namely, 

(1.)  There  shall  be  allowed  to  every  such  woman  for  meals  during  the  period 
of  employment  not  less  than  two  hours,  of  which  half  an  hour  shall 
be  after  five  o'clock  in  the  evening ;  and 
(2.)  Any  such  woman  shall  not  be  so  employed  on  the  whole  for  more  than  five 
days  in  any  one  week,  nor  for  more  than  ninety-six  days  in  any  twelve 
months  (a). 
This  exception  applies  to  the  factories  and  workshops  and  parts  thereof 
specified  in  Part  Five  of  the  Third  Schedule  to  this  act. 

Where  it  is  proved  to  the  satisfaction  of  a  Secretary  of  State  that  in  any  class 
of  non-textile  factories  or  workshops  or  parts  thereof  it  is  necessary,  by  reason 
of  the  perishable  nature  -of  the  articles  or  materials  which  are  the  subject  of 
the  manufacturing  process  or  handicraft,  to  employ  women  in  manner  autho- 
rized by  this  exception,  and  that  such  employment  will  not  injure  the  health  of 
the  women  employed,  he  may  by  order  made  under  this  part  of  this  act  extend 
this  exception  to   such  factories  or  workshops  or  parts  thereof 

57.  Where  it  appears  to  a  Secretary  of  State  that  factories  driven  by  water 
power  are  liable  to  be  stopped  by  drought  or  flood,  he  may,  by  order  made  un- 
der this  part  of  this  act,  grant  to  such  factories  a  special  exception  permitting 
the  employment  of  young  persons  and  women  during  a  period  of  employment 
from  six  o'clock  in  the  morning  until  seven  o'clock  in  the  afternoons  on  si^ch 
conditions  as  he  may  think  proper,  but  so  as  that  no  person  shall  be  deprived 
of  the  meal  hours  by  this  act  provided,  nor  be  so  employed  on  Saturday,  and 
that  as  regards  factories  liable  to  be  stopped  by  drought,  such  special  exception 
shall  not  extend  to  more  than  ninety-six  days  in  any  period  of  twelve  months, 
and  as  regards  factories  liable  to  be  stopped  by  floods,  such  special  exception 
shall  not  extend  to  more  than  forty- eight  days  in  any  period  of  twelve  months. 
This  overtime  shall  not  extend  in  any  case  beyond  the  time  already  lost  during 
the  previous  twelve  months. 


(n)  And  see  the  Factory  and  Workshop  Act,  1883  (46  &47  Vict.  c.  53,  s.  13J, 
ost. 
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(d.)  Mghiwork. 

58.  Nothing  in  this  act  shall  prevent  the  employment,  in  factories  and  work- 
shops to  which  this  exception  applies,  of  male  young  persons  during  the  night, 
if  they  are  employed  in  accordance  with  the  following  conditions  : 

(1.)  The  period  of  employment  shall  not  exceed  twelve  consecutive  hours, 
and  shall  hegin  and  end  at  the  hours  specified  in  the  notice  in  this  act 
mentioned  ;  and 
f2.)  The  provisions  of  Part  One  of  this  act  with  respect  to  the  allowance  of 
times  for  meals  to  young  persons  during  the  period  of  employment 
shall  he  observed  with  the  necessary  modifications  as  to  the  hour  at 
which  the  times  allowed  for  meals  are  fixed  ;  and 
(3.)  A  male  young  person  employed  during  any  part  of  the  night  shall  not 
be  employed  during  any  part  of  the  twelve  hours  preceding  or  succeed- 
ing the  period  of  employment ;  and 
(4.)  A  male  young  person  shall  not  be  employed  on  more  than  six  nights,  or 
in  the  case  of  blast  furnaces  or  paper  mills  seven  nights,  in  any  two 
weeks. 
The  provisions  of  this  act  with  respect  to  the  period  of  employment  on  Sat- 
urday, and  with  respect  to  the  allowance  to  young  persons  of  eight  half  holi- 
[  *737]  days  in  every  year  or  of  vrhole  holidays  in  lieu  of  them,  shall  not  *ap- 
ply  to  a  male  young  person  employed  in  day  and  night  turns  in  pursuance  of 
this  exception. 

This  exception  applies  to  the  factories  and  workshops  specified  in  Part  Six  of 
the  Third  Schedule  to  this  act. 

Where  it  is  proved  to  the  satisfaction  of  a  Secretary  of  State  that  in  any  class 
of  non-textile  factories  or  workshops  or  parts  thereof  it  is  necessary,  by  reason 
of  the  nature  of  the  business  requiring  the  process  to  be  carried  on  throughout 
the  night,  to  employ  male  young  persons  of  sixteen  years  of  age  or  upwards  at 
night,  and  that  such  employment  will  not  injure  the  health  of  the  male  young 
persons  employed,  he  may  by  order  made  under  this  part  of  this  act  extend 
this  exception  to  such  factories  or  workshops  or  parts  thereof,  so  far  as  regards 
young  persons  of  the  age  of  sixteen  years  or  upwards. 

59.  In  a  factory  or  workshop  in  which  the  process  of  printing  newspapers  is 
carried  on  on  not  more  than  two  nights  in  the  week,  nothing  in  this  act  shall 
prevent  the  employment  of  a  male  young  person  of  sixteen  years  of  age  and 
upwards  at  night  during  not  more  than  two  nights  in  a  week,  as  if  he  were  no 
longer  a  young  person. 

60.  In  glass  works  nothing  in  this  act  shall  prevent  any  male  young  person 
from  working  according  to  the  accustomed  hours  of  the  works,  if  he  is  employed 
in  accordance  with  the  following  conditions  ;  namely, 

(1.)  The  total  number  of  hours  of  the  periods  of  employment  shall  not  exceed 
sixty  in  any  one  week ;  and 

(2.)  The  periods  of  employment  for  any  such  yormg  person  shall  not  exceed 
foiu-teen  hours  in  four  separate  turns  per  week,  or  twelve  hours  in  five 
separate  turns  per  week,  or  ten  hours  in  six  separate  turns  per  week,  or 
any  less  number  of  hours  in  the  accustomed  number  of  separate  turns 
per  week,  so  that  such  number  of  turns  do  not  exceed  nine  ;  and 

(3.)  Such  young  person  shall  not  work  in  any  turn  without  an  interval  of 
time  not  less  than  one  full  turn  ;  and 

(4.)  There  shall  be  allowed  to  such  young  person  during  each  turn  (so  far  as 
is  practicable)  the  like  times  for  meals  as]  are  required  by  this  act  to 
be  allowed  in  any  other  non-textile  factory  or  workshop. 

(4.)  Special  Exception  for  Domestic  and  certain  bther  Factories  and  Worlcshopa. 

61.  The  provisions  of  this  act  which  relate — 

(1.)  To  the  cleanliness  (including  limewashing,  painting,  varnishing,  and 
washing)  or  to  the  freedom  from  effluvia,  or  to  the  overcrowding,  or 
ventilation  of  a  factory  or  workshop  ;  or 

(2.)  To  all  children,  young  persons,  and  women  employed  in  a  factory  or 
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■workshop  having  the  times  allowed  for  meala  at  the  same  hour  of  the 
day,  or  during  any  part  of  the  times  allowed  for  meals  in  a  factory  or 
workshop  being  employed  in  the  factory  or  workshop  or  being  allowed 
to  remain  in  any  room  ;  or 
(3.)  To  the  affixing  of  any  notice  or  abstract  in  a  factory  or  workshop  ;  or 

specifying  any  matter  in  the  notice  so  affixed  ;  or 
(4.)  To  the  allowance  of  any  holidays  to  a  child,  young  person,  or  woman  ;  or 
(5.)  To  the  sending  notice  of  accidents ; 
shall  not  apply — 

(a.)  Where  persons  are  employed  at  home,  that  is  to  say,  to  a  private  house, 
room,  or  place  which,  though  used  as  a  dwelling,  is  by  reason  of  the 
work  carried  on  there  a  factory  or  workshop  within  the  meaning  of 
this  act,  and  in  which  neither  steam,   water,  nor  other  mechanical 
power  is  used,  and  in  which  the  only  persons  employed  are  members 
of  the  same  family  dwelling  there  ;  or 
*(b. )  To  a  workshop  which  is  conducted  on  the  system  of  not  employ-  [*738] 
ing  children  or  young  persons  therein,  and  the  occupier  of  which  has 
served  on  an  inspector  notice  of  his  intention  to  conduct  his  workshod  * 
on  that  system. 
And  the  provisions  of  this  act  with  respect  to  cferttficates  of  fitness  for  em- 
ployment shall  apply  to  any  such  private  house,  room,  or  place  as  aforesaid, 
which  by  reason  of  the  nature  of  the  work  carried  on  there  is  a  factory,  as  if 
the  same  were  a  workshop  within  the  meaning  of  this  act,  and  not  a  factory. 

Where  the  occupier  of  a  workshop  has  served  on  an  inspector  notice  of  his 
intention  to  conduct  that  workshop  on  the  system  of  not  employing  children  or 
young  persons  therein,  the  workshop  shall  be  deemed  for  all  the  purposes  of 
this  act  to  be  conducted  on  the  said  system  until  the  occupier  changes  it,  and 
no  change  shall  be  made  until  the  occupier  has  served  on  the  inspector  notice 
of  his  intention  to  change  the  system,  and  ,until  the  change  a  child  or  young 
person  employed  in  the  workshop  shall  be  deemed  to  be  employed  contrary  to 
the  provisions  of  this  act.  A  change  in  the  said  system  shall  not  be  made 
oftener  than  once  a  quarter,  unless  for  special  cause  allowed  in  writing  by  an 
inspector. 

Nothing  in  this  section  shall  exempt  a  bakehouse  from  the  provisions  of  this 
act  with  respect  to  cleanliness  (including  limewashing,  painting,  varnishing, 
and  washing)  or  to  freedom  from  effluvia. 

62.  The  regulations  of  this  act  with  respect  to  the  employment  of  women 
shall  not  apply  to  flax  scutch  mills  which  are  conducted  on  the  system  of  not 
employing  either  children  or  young  persons  therein,  and  which  are  worked  in- 
termittently, and  for  periods  only  which  do  not  exceed  in  the  whole  six  months 
in  any  year.  A  flax  scutch  mill  shall  not  be  deemed  to  be  conducted  on  the 
system  of  not  employing  therein  either  children  or  young  persons  until  the 
occupier  has  served  on  an  inspector  notice  of  his  intention  to  conduct  such  mill 
on  that  system. 

(5.)  Supplemental  as  to  Special  Provisions. 

63.  Where  it  appears  to  a  Secretary  of  State  that  the  adoption  of  any  special 
means  or  provision  for  the  cleanliness  or  ventilation  of  a  factory  or  workshop  is 
required  for  the  protection  of  the  health  of  any  child,  young  person,  or  woman, 
employed,  in  pursuance  of  an  exception  under  this  part  of  this  act,  either  for 
a  longer  period  than  is  otherwise  allowed  by  this  act,  or  at  night,  he  may  by 
order  made  under  this  part  of  this  act  direct  that  the  adoption  of  such  means  or 
provision  shall  be  a  condition  of  such  employment ;  and  if  it  appears  to  a  Secre- 
tary of  State  that  the  adoption  of  any  such  means  or  provision  is  no  longer  re- 
quired, or  is,  having  regard  to  all  the  circumstances,  inexpedient,  he  may,  by 
order  made  under  this  part  of  this  act,  rescind  the  order  directing  such  adop- 
tion without  prejudice  to  the  subsequent  making  of  another  order. 

64.  Where  an  exception  has  been  granted  or  extended  under  this  part  of  this 
act  by  an  order  of  a  Secretary  of  State,  and  it  appears  to  a  Secretary  of  State 
that  such  exception  is  injurious  to  the  health  of  the  children,  young  persons, 
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or  women  employed  in,  or  is  no  longer  necessary  for  the  carrying  on  of  the  hnsi- 
ness  in,  the  class  of  factories  or  workshops  or  parts  thereof  to  which  the  said 
exception  was  so  granted  or  extended,  he  may  by  an  order  made  under  this 
part  of  this  act  rescind  the  grant  or  extension,  without  prejudice  to  the  subse- 
quent making  of  another  order. 

65.  Where  a  Secretary  of  State  has  power  to  make  an  order  under  this  part 
of  this  act,  the  following  provisions  shall  apply  to  that  order : 

(1.  j  The  order  shall  be  under  the  hand  of  the  Secretary  of  Stsjte  and  shall  be 
published  in  the  London  Gazette,  and  shall  come  into  operation  at  the 
date  of  such  publication  in  the  London  Gazette,  or  at  any  later  date 
mentioned  in  the  order  : 

(2.)  The  order  may  be  temporary  or  permanent,  conditional  or  unconditional, 
[*739]  and  whether  extending  a  prohibition  or  exception  *granting  an  ex- 
ception, directing  the  adoption  of  any  means  or  provisions,  or  rescind- 
ing a  previous  order,  or  effecting  any  other  thing,  may  do  so  either 
wholly  or  partly : 

(3.)  The  order  shall  be  laid  as  soon  as  may  be  before  both  Houses  of  Parliar 
ment,  and  if  either  House  of  Parliament,  within  the  next  forty  days 
after  the  same  has  been  so  laid  before  such  House,  resolve  that  such 
order  ought  to  be  sftmulled,  the  same  shall  after  the  date  of  such  reso- 
lution be  of  no  effect,  without  prejudice  to  the  validity  of  anything 
done  in  the  meantime  under  such  order  or  to  the  making  of  any  new 
order : 

(4.)  The  order,  while  it  is  in  force,  shall,'so  faras  is  consistentwith  thetenor 
thereof,  apply  as  if  it  formed  part  of  the  enactment  which  provides 
for  the  extension  or  grant  or  otherwise  for  making  the  order. 

66.  An  occupier  of  a  factory  or  workshop,  not  less  than  seven  days  before  he 
avails  himself  of  any  special  exception  under  this  part  of  this  act,  shall  serve 
on  an  inspector,  and  (except  in  the  case  of  a  factory  or  workshop  to  which  the 
provisions  of  this  act  with  respect  to  the  affixing  of  notices  do  not  apply)  aiRx 
in  his  factory  or  workshop  notice  of  his  intention  so  to  avail  himself,  and  whilst 
he  avails  himself  of  the  exception  shall  keep  the  notice  so  affixed. 

Before  the  service  of  such  notice  on  the  inspector  the  special  exception  shall 
not  be  deemed  to  apply  to  the  factory  or  workshop,  and  after  the  service  of 
such  notice  on  the  inspector  it  shall  not  be  competent  in  any  proceeding  under 
this  act  for  the  occupier  to  prove  that  such  special  exception  does  not  apply  to 
his  factory  or  workshop,  unless  he  has  previously  served  on  an  inspector  notice 
that  he  no  longer  intends  to  avail  himself  of  such  special  exception. 

The  notice  so  serv6d  and  affixed  shall  specify  the  hours  for  the  beginning  and 
end  of  the  period  of  employment,  and  the  times  to  be  allowed  for  meals  to 
every  child,  young  person,  and  woman  where  they  differ  from  the  ordinary 
hours  or  times. 

An  occupier  of  a  factory  or  workshop  shall  enter  in  the  prescribed  register, 
and  report  to  an  inspector,  the  prescribed  particulars  respecting  the  employ- 
ment of  a  child,  young  person,  or  women  in  pursuance  of  an  exception,  but 
such  entry  and  report  need  not  be  made  in  the  case  of  a  factory  or  workshop  to 
which  the  provisions  of  this  act  with  respect  to  the  affixing  of  notices  do  not 
apply,  except  so  far  as  may  be  from  time  to  time  prescribed  by  a  Secretary  of 
State. 

Where  the  occupier  of  a  factory  or  workshop  avails  himself  of  an  exception 
under  this  part  of  this  act,  and  a  condition  for  availing  himself  of  such  excep- 
tion (whether  specified  in  this  part  of  this  act,  or  in  an  order  of  a  Secretary  of 
State  made  under  this  part  of  this  act)  is  not  observed  in  that  factory  or  work- 
shop, then 

(1.)  If  such  condition  relates  to  the  cleanliness,  ventilation,  or  over-crowding 
of  the  factory  or  workshop,  the  factory  or  workshop  shall  be  deemed 
not  to  be  kept  in  conformity  with  this  act;  and 
(2.)  In  any  other  case  a  child,  young  person,  or  woman  employed  in  the  fac- 
tory or  workshop,  in  alleged  pursuance  of  the  said  exception,  shall  be 
deemed  to  be  employed  contary  to  the  provisions  of  this  act. 
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PAET  III. — ADMiNiSTEATioisr,  Penalties,  and  Legal  Proceedings. 

(1.)  Inspection. 

67.  A  Secretary  of  State  from  time  to  time,  with  the  approval  of  the  Trea- 
sury as  to  numbers  and  salaries,  may  appoint  such  inspectors  (under  whatever 
title  he  may  from  time  to  time  fix)  and  such  clerks  and  servants  as  he  may  think 
necessary  for  the  execution  of  this  act,  and  may  assign  to  *them  their  du-  [*740] 
ties  and  award  them  their  salaries,  and  may  constitute  a  principal  inspector 
with  an  office  in  London,  and  may  regulate  the  cases  and  manner  in  which  the 
inspectors,  or  any  of  them,  are  to  execute  and  perform  the  powers  and  duties 
of  inspectors  under  this  act,  and  may  remove  such  inspectors,  clerks,  and  ser- 
vants. 

The  salaries  of  the  inspectors,  clerks,  and  servants,  and  the  expenses  incurred 
by  them  or  by  a  Secretary  of  State  in  the  execution  of  this  act,  shall  be  paid 
out  of  moneys  provided  by  Parliament. 

Notice  of  the  appointment  of  every  such  inspector  shall  be  published  in  the 
London  Gazette. 

A  person  who  is  the  occupier  of  a  factory  or  workshop,  or  is  directly  or  indi- 
rectly interested  therein  or  in  any  process  or  business  carried  on  therein,  or  in 
a  patent  connected  therewith,  or  is  employed  in  or  about  a  factory  or  workshop, 
shall  not  act  as  an  inspector  under  this  act. 

An  inspector  under  this  act  shall  not  be  liable  to  serve  in  any  parochial  or 
municipal  ofi&ce. 

Such  annual  report  of  the  proceedings  of  the  inspectors  as  the  Secretary  of 
State  from  time  to  time  directs  shall  be  laid  before  both  houses  of  Parliament. 

A  reference  in  this  act  to  an  inspector  refers,  unless  it  is  otherwise  expressed, 
to  an  inspector  appointed  in  pursuance  of  this  section,  and  a  notice  or  other 
document  required  by  this  act  to  be  sent  to  an  inspector  shall  be  sent  to  such 
inspector  as  a  Secretary  of  State  from  time  to  time  directs,  by  declaration  pub- 
lished in  the  London  Gazette  or  otherwise  as  he  thinks  expedient  for  making 
the  same  known  to  all  persons  interested. 

68.  An  inspector  under  this  act  shall  for  the  purpose  of  the  execution  of  this 
act  have  power  to  do  all  or  any  of  the  following  things;  namely, 

(1.)  To  enter,  inspect,  and  examine  at  all  reasonable  times  by  day  and  night 
a  factory  and  a  workshop  and  every  part  thereof  when  he  has  reasona- 
ble cause  to  believe  that  any  person  is  employed  therein,  and  to  enter 
by  day  any  place  which  he  has  reasonable  cause  to  believe  to  be  a  fac- 
tory or  workshop;  and 

(2.)  To  take  with  him  in  either  case  a  constable  into  a  factory  in  which  he 
has  reasonable  cause  to  apprehend  any  serious  obstruction  in  the  exe- 
cution of  his  duty;  and 

(3.)  To  require  the  production  of  the  registers,  certificates,  notices,  and  docu- 
ments kept  in  pursuance  of  this  act,  and  to  inspect,  examine,  and  copy 
the  samie;  and 

(4. )  To  make  such  examination  and  inquiry  as  may  be  necessary  to  ascertain 
whether  the  enactments  for  the  time  being  in  force  relating  to  public 
health  and  the  enactments  of  this  act  are  complied  with,  so  far  as  re- 
spects the  factory  or  workshop  and  the  persons  employed  therein;  and 

(5.)  To  enter  any  school  in  which  he  has  reasonable  cause  to  believe  that 
children  employed  in  a  factory  oi;  workshop  are  for  the  time  being 
educated;  and 

(6.)  To  examine  either  alone  or  in  thfe  presence  of  any  other  person,  as  he 
thinks  fit,  with  respect  to  matters  under  this  act,  every  person  whom 
he  finds  in  a  factory  or  workshop,  or  such  a  school  as  aforesaid,  or 
whom  he  has  reasonable  cause  to  believe  to  be  or  to  have  been  within 
the  preceding  two  months  employed  in  a  factory  or  workshop,  and  to 
require  such  person  to  be  so  examined  and  to  sign  a  declaration  of  the 
truth  of  the  matters  respecting  which  he  is  so  examined ;  and 

(7.)  To  exercise  sui;h  other  powers  as  may  be  necessary  for  carrying  this  act 
into  eflfect. 
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The  occupier  of  every  factory  and  workshop,  his  agents  and  servants,  shall 
furnish  the  means  required  by  an  inspector  as  necessary  for  an  entry,  inspec- 
tion, examination,  inquiry,  or  the  exercise  of  his  powers  under  this  act  in  rela- 
tion to  such  factory  and  workshop. 

[*741]  *Every  person  who  wilfully  delays  an  inspector  in  the  exercise  of  any 
power  under  this  section,  or  who  faUs  to  comply  with  a  requisition  of  an  in- 
spector in  pursuance  of  this  section,  or  to  produce  any  certificate  or  document 
which  he  is  required  by  or  in  pursuance  of  this  act  to  produce,  or  who  conceals 
or  prevents  a  child,  young  person,  or  woman  from  appearing  before  or  being 
examined  by  an  inspector,  or  attempts  so  to  conceal  or  prevent  a  child,  young 
person,  or  woman,  shall  be  deemed  to  obstruct  an  inspector  in  the  execution  of 
his  duties  under  this  act :  Provided  always,  that  no  one  shall  be  required  under 
this  section  to  answer  any  question  or  to  give  any  evidence  tending  to  criminate 
himself. 

Where  an  inspector  is  obstructed  in  the  execution  of  his  duties  under  this 
act,  the  person  obstructing  him  shall  be  liable  to  a  fine  not  exceeding  five 
pounds ;  and  where  an  inspector  is  so  obstructed  in  a  factory  or  workshop,  the 
occupier  of  that  factory  or  workshop  shall  be  liable  to  a  fine  not  exceeding  five, 
or  where  the  offence  is  committed  at  night,  twenty  pounds ;  and  where  an 
inspector  is  so  obstructed  in  a  factory  or  workshop  within  the  meaning  of  sec  • 
tion  sixteen  of  this  act,  the  occupier  shall  be  liable  to  a  fine  not  exceeding  one, 
or  where  the  offence  is  committed  at  night,  five  pounds. 

69.  An  inspector  before  entering,  in  pursuance  of  the  powers  conferred  by 
this  act,  without  the  consent  of  the  occupier,  any  room  or  place  actually  used 
as  a  dwelling  as  well  as  a  factory  or  workshop,  shall,  on  an  affidavit  or  statutory 
declaration  of  facts  and  reasons,  obtain  written  authority  so  to  do  from  a  Sec- 
retary of  State,  or  such  warrant  as  is  hereinafter  mentioned  from  a  justice  of 
the  peace., 

The  affidavit  or  statuory  declaration  above  mentioned  may  be  inspected  or 
produced  in  evidence  in  all  respects  the  same  as  an  information  on  oath  before 
a  justice.   ' 

A  justice  of  the  peace,  if  satisfied  by  information  on  oath  that  there  is  rea- 
sonable cause  to  suppose  that  any  enactment  of  this  act  is  contravened  in  any 
such  room  or  place  as  aforesaid,  may  in  his  discretion  grant  a  warrant  under 
his  hand  authorising  the  inspector  named  therein  at  any  time  within  the  period 
named  therein,  but  not  exceeding  one  month  from  the  date  thereof,  to  enter, 
in  pursuance  of  this  act,  the  room  or  place  named  in  the  warrant,  and  exercise 
therein  the  powers  of  inspection  and  examination  conferred  by  this  act,  and  the 
fines  and  provisions  of  this  act  with  respect  to  obstruction  of  an  inspector  shall 
apply  accordingly. 

70.  Every  inspector  under  this  act  shall  be  furnished  with  the  prescribed 
certificate  of  his  appointment,  and  on  applying  for  admission  to  a  factory  or 
workshop  shall,  if  required,  produce  to  the  occupier  the  said  certificate. 

Every  person  who  forges  or  counterfeits  any  such  certificate,  or  makes  use  of 
any  forged,  counterfeited,  or  false  certificate,  or  personates  the  inspector  named 
in  any  such  certificate,  or  falsely  pretends  to  be  an  inspector  under  this  act, 
shall  be  liable  to  be  imprisoned  for  a  period  not  exceeding  three  months,  with 
or  without  hard  labour. 

(2.)  Certifying  Surgeons. 

71.  Where  there  is  no  certifying  surgeon  resident  within  three  miles  of  a 
factory  or  workshop,  the  poor  law  medical  officer  shall  be  for  the  time  being  the 
certifying  surgeon  under  this  act  for  such  factory  or  workshop. 

72.  Subject  to  such  regulations  as  may  be  from  time  to  time  made  by  a  Sec- 
retary of  State,  an  inspector  may  from  time  to  time  appoint  a  sufficient  number 
of  duly  registered  medical  practitioners  to  be  certifying  surgeons  for  the  pur- 
poses of  this  act,  and  may  from  time  to  time  revoke  any  such  appointment. 

Every  appointment  and  revocation  of  appointment  of  a  certifying  surgeon 

may  be  annulled  by  a  Secretary  of  State  upon  appeal  to  him  for  that  purpose. 

A  surgeon  who  i^  the  occupier  of  a  factory  or  workshop,  or  is  directly  or  in- 
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directly  interested  therein  or  in  any  process  or  business  carried  on  *there-  [*742] 
in  or  in  a  patent  connected  therewith,  shall  not  be  a  certifying  surgeon  for  that 
factory  or  workshop. 

A  Secretary  of  State  may  from  time  to  time  makes  rules  for  the  guidance  of 
certifying  surgeons,  and  for  the  particulars  to  be  registered  respecting  their 
■visits,  and  for  the  forms  of  certificates  and  other  documents  to  be  used  by  them. 

73.  A  certificate  of  fitness  for  employment  shall  not  be  granted  for  the  pur- 
poses of  this  act,  except  upon  personal  examination  of  the  person  named  therein. 

A  certifying  surgeon  shall  not  examine  a  child  or  young  person  for  the  pur- 
poses of  a  certificate  of  fitness  for  employment,  or  sign  any  such  certificate, 
elsewhere  than  at  the  factory  or  workshop  where  such  child  or  young  person  is 
or  is  about  to  be  employed,  unless  the  number  of  children  and  young  persons 
employed  in  that  factory  or  workshop  are  less  than  five,  or  unless  for  some 
special  reason  allowed  in  writing  by  an  inspector. 

If  a  certifying  surgeon  refuses  to  grant  for  any  person  examined  by  him  a 
certificate  of  fitness  for  employment,  he  shall  when  required  give  in  writing 
and  sign  the  reasons  for  such  refusal. 

74.  "With  respect  to  the  fees  to  be  paid  to  certifying  surgeons  in  respect  of 
the  examination  of,  and  grant  of  certificates  of  fitness  for  employment  for, 
children  and  young' persons  in  factories  or  workshops,  the  following  provisions 
shall  have  eifect : 

(1.)  The  occupier  may  agree  with  the  certifying  surgeon  as  to  the  amount  of 

such  fees : 
(2.)  In  the  absence  of  any  such  agreement  the  fees  shall  be  those  named  in 

the  following  scale  : — 

■nr-u      ii,  ™-     i-       •      i     J'    J.  f   2s.  6(i.  for  each  visit  and  6d. 

When  the  examination  is  at  a  factory   |        ^^^       j^  „,      ^^ 

or  workshop  not  exceeding  one  mile  -|        fi„,,,fi„„,^^„„^„„H  af.+>,=.t. 
from  the  surgeon's  residence. 


first  five  examined  at  that 
visit. 
The  above  fees  and  an  ad- 
ditional 6d.  for  each  com- 
plete half  mile  over  and 
above  the  mile. 


6d.    for    each    person    ex- 
amined. 


When  the  examination  is  at  a  factory 
or  workshop  more  than  one  mile 
from  the  surgeon's  residence. 

When  the  examination  is  not  at  the 
factory  or   workshop,    but  at    the 
residence    of   the    surgeon,   or    at 
some  place  appointed  by  the  sur- 
geon for  the   purpose,  and    which 
place,  as  well  as  the  day  and  hour, 
appointed  for  the  purpose  shall  be 
published  in  the  prescribed  manner. 
(3.)  The  occupier  shaM  pay  the  fees  on  the  completion  of  the  examination,  or 
if  any  certificates  are  granted  at  the  time  at  which  the  surgeon  signs 
the  certificates,  or  at  any  other  time  directed  by  an  inspector : 
(4.)  The  occupier  may  deduct  the  fee  or  any  part  thereof,  not  exceeding  in 
any  case  threepence,  from  the  wages  of  the  person  for  whom  the  cer- 
tificate was  granted : 
(5.)  A  Secretary  of  State  may  from  time  to  time,  if  he  think  it  expedient, 
alter  any  fees  fixed  by  this  section. 

(3.)  Miscellaneous. 

75.  Every  person  shall,  within  one  month  after  he  begins  to  occupy  a  factory, 
serve  on  an"  inspector  a  written  notice  containing  the  name  of  the  factory,  the 
place  where  it  is  situate,  the  address  to  which  he  desires  his  letters  to  be  ad- 
dressed, the  nature  of  the  work,  the  nature  and  amount  of  the  moving  power 
therein,  and  the  name  of  the  firm  under  which  the  *business  of  the  fac-  [*743] 
tory  is  to  be  carried  on,  and  in  default  shall  be  liable  to  a  fine  not  exceeding 
five  pounds. 
■  76.  Where  an  inspector,  by  notice  in  writing,  names  a  public  clock,  or  some 
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other  clock  open  to  public  view,  for  the  purpose  of  regulating  the  period  o 
employment  in  a  factory  or  workshop,  the  period  of  employment  and  times 
allowed  for  meals  for  children,  young  persons,  and  women  in  that  factory  or 
workshop  shall  be  regulated  by  that  clock,  which  shall  be  specified  in  the 
notice  affixed  in  the  factory  or  workshop. 

77.  The  occupier  of  every  factory  and  workshop  to  which  this  section  applies 
shall  keep  in  the  prescribed  form  and  with  the  prescribed  particulars  registers 
of  the  children  and  young  persons  employed  in  that  lactory  or  workshop,  and 
of  their  employment,  and  of  other  matters  under  this  act. 

The  occupier  of  a  factory  or  workshop  shall  send  to  an  inspector  such  extracts 
from  any  register  kept  in  pursuance  of  this  act  as  the  inspector  from  time  to 
time  requires  for  the  execution  of  his  duties  under  this  act. 

This  section  applies  to  every  factory  and  workshop  in  which  a  child  or 
young  person  under  the  age  of  sixteen  years  is,  for  the  time  being  prohibited 
under  this  act  from  being  employed  without  a  certificate  of  fitness  for  em- 
ployment. 

Where  by  reason  of  the  number  of  children  and  young  persons  employed  in 
a  factory  or  workshop  to  which  this  section  does  not  for  the  time  being  apply, 
or  otherwise,  it  seems  expedient  to  a  Secretary  of  State  so  to  do,  he  may  order 
the  occupier  of  that  factory  or  workshop  to  keep  a  register  under  this  section, 
with  power  to  rescind  such  order,  and  while  ^uch  order  is  in  force  this  section 
shall  apply  to  that  factory  or  workshop. 

In  the  event  of  a  contravention  of  this  section  in  a  factory  or  workshop,  the 
occupier  of  the  factory  or  workshop  shall  be  liable  to  a  fine  not  exceeding 
forty  shillings. 

78.  There  shall  be  affixed  at  the  entrance  of  a  factory  and  a  workshop,  and 
in  such  other  parts  thereof  as  an  inspector  for  the  time  being  directs,  and  be 
constantly  kept  so  affixed  in  the  prescribed  form  and  in  such  position  as  to  be 
easily  read  by  the  persons  employed  in  the  factory  or  workshop, — 

fl.)  The  prescribed  abstract  of  this  act;  and 

(2.)  A  notice  of  the  name  and  address  of  "the  prescribed  inspector;  and 
(3.)  A  notice  of  the  name  and  address  of  the  certifying  surgeon  for  the  dis- 
trict; and 
(4.)  A  notice  of  the  clock  (if  any)  by  which  the  period  of  employment  and 

times  for  meals  in  the  factory  or  workshop  are  regulated ;  and 
(5.)  Every  notice  and  document  required  by  this  act  to  be  affixed  in  the  fac- 
tory or  workshop. 
In  the  event  of  a  contravention  of  this  section  in  a  factory  or  workshop,  the 
occupier  of  the  factory  or  workshop  shall  be  liable  to  a  fine  not  exceeding  forty 
shillings. 

79.  Any  notice,  order,  requisition,  summons,  and  document  under  this  act 
may  be  in  writing  or  print,  or  partly  in  writing  and  partly  in  print. 

Any  notice,  order,  requisition,  summons,  and  document  required  or  author- 
ised to  be  served  or  sent  for  the  purposes  of  this  act  may  be  served  and  sent  by 
delivering  the  same  to  or  at  the  residence  of  the  person  on  or  to  whom  it  is  to 
be  served  or  sent,  or,  where  that  person  is  the  occupier  of  a  factory  or  workshop, 
by  delivering  the  same  or  a  true  copy  thereof  to  his  agent  or  to  some  person  in 
such  factory  or  workshop;  it  may  also  be  served  or  sent  by  post  by  a  prepaid 
letter,  and  if  served  or  sent  by  post  shall  be  deemed  to  have  been  served  and 
received  respectively  at  the  time  when  the  letter  containing  the  same  would 
be  delivered  in  the  ordinary  course  of  post,  and  in  providing  such  service  or 
sending  it  shall  be  sufficient  to  prove  that  it  was  properly  addressed  and  put 
into  the  post ;  and  where  it  is  required  to  be  served  on  or  sent  to  the  occupier 
of  a  factory  or  workshop,  it  shall  be  deemed  to  be  properly  addressed  if  ad- 
[*744]  dressed  to  the  *ocCupier  of  such  factory  or  workshop  at  the  factory  or 
workshop,  with  the  addition  of  the  proper  postal  address,  but  without  naming 
the  person  who  is  the  occupier. 

80.  Any  act  for  the  time  being  in  force  relating  to  weights  and  measures  (i) 

(6)  41  &  42  Vict.  c.  49. 
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shall  extend  to  ■weights,  measures,  scales,  balances,  steelyards,  and  weighing 
machines  used  in  a  factory  or  workshop  in  cl|pcking  or  ascertaining  the  wages 
of  any  person  employed  therein,  in  like  manner  as  if  they  were  used  in  the  sale 
of  goods,  and  as  if  such  factory  or  workshop  were  a  place  where  goods  are  kept 
for  sale,  and  such  act  shall  apply  accordingly,  and  every  inspector  of,  or  other 
person  authorised  to  inspect  or  examine,  weights  and  measures,  shall  inspect, 
stamp,  mark,  search  for,  and  examine  the  said  weights  and  measures,  scales, 
balances,  steelyards,,  and  weighing  machines  accordingly,  and  for  that  purpose 
shall  have  the  same"  powers  and  duties  as  he  has  in  relation  to  weights,  mea- 
sures, scales,  balances,  steelyards,  and  weighing  machines  used  in  the  sale  of 
goods. 

(4.)  Fines. 

81.  If  a  factory  or  workshop  is  not  kept  in  conformity  with  this  act,  the  oc- 
cupier thereof  shall  be  liable  to  a  fine  not  exceeding  ten  pounds. 

The  court  of  summary  jurisdiction,  in  addition  to  or  instead  of  inflicting 
such  fine,  may  order  certain  means  to  be  adopted  by  the  occupier,  within  the 
time  named  in  the  order,  for  the  purpose  of  bringing  his  factory  or  workshop 
into  conformity  with  this  act ;  the  court  may,  upon  application,  enlarge  the 
time  so  named,  but  if,  after  the  expiration  of  the  time  as  originally  named  or 
enlarged  by  subsequent  order,  the  order  is  not  complied  with,  the  occupier  shall 
be  liable  to  a  fine  not  exceeding  one  pound  for  every  day  that  such  non-compli- 
ance continues. 

82.  If  any- person  is  killed  or  sufliers  any  bodily  injury  in  consequence  of  the 
occupier  of  a  factory  having  neglected  to  fence  any  machinery  required  by  or 
in  pursuance  of  this  act  to  be  securely  fenced,  or  having  neglected  to  maintain 
such  fencing,  or  in  consequence  of  the  occupier  of  a  factory  or  work.shop  haijing 
neglected  to  fence  any  vat,  pan,  or  other  structure  required  by  or  in  pursuance 
of  this  act  to  be  securely  fenced,  or  having  neglected  to  maintain  such  fencing, 
the  occupier  of  the  factory  or  workshop  shall  be  liable  to  a^fine  not  exceeding 
one  hundred  pounds,  the  whole  or  any  part  of  which  may  be  applied  for  the 
benefit  of  the  injured  person  or  his  family,  or  otherwise  as  a  Secretary  of  State 
determines  : 

Provided  that  the  occupier  of  a  factory  shall  not  be  liable  to  a  fine  under 
this  section  if  an  information  against  him  for  not  fencing  the  part  of  the  ma- 
chinery, or  the  vat,  pan,  or  other  structure,  by  which  the  death  or  bodily  injury 
was  inflicted,  has  been  heard  and  dismissed  previous  to  the  time  when  the  death 
or  bodily  injury  was  inflicted. 

83.  Where  a  child,  young  person,  or  woman  is  employed  in  a  factory  or  work- 
shop contrary  to  the  provisions  of  this  act,  the  occupier  of  the  factory  or  work- 
shop shall  be  liable  to  a  fine  not  exceeding  three,  or  if  the  offence  was  committed 
during  the  night,  five  pounds  for  each  child,  young  person,  or  woman  so  em- 
ployed ;  And  where  a  child,  young  person,  or  woman  is  so  employed  in  a  factory 
or  workshop  within  the  meaning  of  section  sixteen  of  this  act,  the  occupier 
shall  be  liable  to  a  fine  not  exceeding  one,  or  if  the  offence  was  committed  dur- 
ing the  night,  two  pounds  for  each  child,  young  person,  or  woman  so  em- 
ployed. 

A  child,  young  person,  or  woman  who  is  not  allowed  times  for  meals  and 
absence  from  work  as  required  by  this  act,  or  during  any  part  of  the  times 
allowed  for  meals  and  absence  from  work  is,  in  contravention  of  the  provisions 
of  this  act,  employed  in  the  factory  or  workshop  or  allowed  *to  remain  [*745] 
in  any  room,  shall  be  deemed  to  be  employed  contrary  to  the  provisions  of 
this  act. 

84.  The  parent  of  a  child  or  young  person  shall, — 

(1.)  If  such  child  or  young  person  is  employed  in  a  factory  or  workshop  con- 
trary to  the  provisions  of  this  act,  be  liable  to  a  fine  not  exceeding 
twenty  shillings  for  each  offence,  unless  it  appears  to  the  court  that 
such^  offence  was  committed  without  the  consent,  connivance,  or  wil- 
ful default  or  such  parents  ;  and 

(2.)  If  he  neglects  to  cause  such  child  to  attend  school  in  accordance  with 
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this  Act,  be  liable  to  a  fine   not  exceeding  twenty  shilling  for  each 
offence. 

85.  Every  person  who  forges  or  counterfeits  any  certificate  for  the  purposes 
of  this  act  (for  the  forgery  or  counterfeiting  of  which  no  other  punishment  is 
provided),  or  who  gives  or  signs  any  such  certificate  knowing  the  same  to  be 
false  in  any  material  particular,  or  who  knowingly  utters  or  makes  use  of  any 
certificate  so  forged,  counterfeited,  or  false  as  aforesaid,  or  who  knowingly  utters 
or  makes  use  of  as  applying  to  any  person  a  certificate  which  does  not  so  apply, 
or  who  personates  any  person  named  in  a  certificate,  or  who  wilfully  connives 
at  the  forging,  counterfeiting,  giving,  signing,  uttering,  making  use,  or  per- 
sonating as  aforesaid,  shall  be  liable  to  a  tine  not  exceeding  twenty  pounds,  or 
to  imprisonment  for  a  term  not  exceeding  three  months  with  or  without  hard 
labour. 

Every  person  who  wilfully  makes  a  false  entry  in  any  register,  notice,  certi- 
ficate, or  document  required  by  this  act  to  be  kept  or  served  or  sent,  or  who 
wilfully  makes  or  signs  a  false  declaration  under  this  act,  or  who  knowingly 
makes  use  of  any  such  false  entry  or  declaration,  shall  be  liable  to  a  fine  not 
exceeding  twenty  pounds,  or  to  an  imprisonment  for  a  term  not  exceeding  three 
months  with  or  without  hard  labour. 

86.  Where  an  offence  for  which  the  occupier  of  a  factory  or  workshop  is  liable 
under  this  act  to  a  fine,  has  in  fact  been  committed  by  some  agent,  servant, 
workman,  or  other  person,  such  agent,  servant,  workman,  or  other  person  shall 
be  liable  to  the  same  fine  as  if  he  were  the  occupier. 

87.  Where  the  occupier  of  a  factory  or  workshop  is  charged  withi  an  offence 
against  this  act,  he  shall  be  entitled  upon  information  duly  laid  by  him  to 
have  any  other  person  whom  he  charges  as  the  actual  offender  brought  before 
the.court  at  the  time  appointed  for  hearing  the  charge ;  and  if,  after  the  com- 
icission  of  the  offence  has  been  proved,  the  occupier  of  the  factory  or  workshop 
proves  to  the  satisfaction  of  the  court  that  he  had  used  due  diligence  to  enforce 
the  executioi^  of  the  act,  and  that  the  said  other  person  had  committed  the 
offence  in  question  without  his  knowledge,  consent  or  connivance,  the  other  per- 
son shall  be  summarily  convicted  of  such  offence,  and  the  occupier  shall  be 
exempt  from  any  fine. 

When  it  is  made  to  appear  to  the  satisfaction  of  an  inspector  at  the  time  of 
discovering  the  offence,  that  the  occupier  of  the  factory  or  workshop  had  used  all 
due  diligence  to  enforce  the  execution  of  this  act,  and  also  by  what  person 
such  offence  had  been  committed,  and  also  that  it  had  been  committed  with- 
out the  knowledge,  consent  or  connivance  of  the  occupier  and  in  contravention 
of  his  orders,  then  the  inspector  shall  proceed  against  the  person  whom  he 
believes  to  be  the  actual  offender  in  the  first  instance,  without  first  proceding 
against  the  occupier  of  the  factory  or  workshop. 

88.  A  person  shall  not  be  liable  in  respect  of  a  repetition  of  the  same  kind 
of  offence  from  day  to  day  to  any  larger  amount  of  fines  than  the  highest  fine 
fixed  by  this  act  for  the  offence,  except — 

(a.)  where  the  repetition  of  the  offence  occurs  after  an  information  has  been 
laid  for  the  previous  offence  ;  or 
[*746]      *(b.)  where  the  offence  is  one  of  employing  two  or  more  children, 
young  persons  or  women  contrary  to  the  provisions  of  this  act. 

(5.)  Legal  Proceedings. 

89.  All  offences  under  this  act  shall  be  prosecuted,  and  all  fines  under  this 
act  shall  be  recovered,  on  summary  conviction  before  a  court  of  summary  juris- 
diction in  manner  provided  by  the  Summary  Jurisdiction  Acts. 

A  summary  order  may  be  made  for  the  purposes  of  this  act  by  a  court  of 
summary  jurisdiction  in  manner  provided  by  the  Summary  Jurisdiction  Acts. 

All  fines  imposed  in  pursuance  of  this  act  shall,  save  as  otherwise  expressly 
provided  by  this  act,  be  paid  into  the  Exchequer. 

The  court  of  summary  jurisdiction,  when  hearing  and  determining  a  case 
arising  under  this  act,  shall  be  constituted  either  of  two  or  more  justices  of  the 
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peace  sitting  at  some  court  or  public  place  at  which  justices  are  for  the  time 
being  accustomed  to  assemble  for  the  purpose  of  holding  petty  sessions  or  of 
some  magistrate  or  officer  sitting  alone  or  with  others  at  some  court  or  other 
place  appointed  for  the  public  administration  of  justice,  and  for  the  time  being 
empowered  by  law  to  do  alone  any  act  authorized  to  be  done  by  more  than  one 
justice  of  the  peace. 

Where  a  proceeding  is  taken  before  a  court  of  summary  jurisdiction  with 
respect  to  an  ofience  against  this  act  alleged  to  be  committed  in  or  with  refer- 
ence to  a  factory  or  workshop,  the  occupier  of  that  factory  or  workshop,  and 
the  father,  son  or  brother  of  such  occupier,  shall  not  be  qualified  to  act  as  a 
member  of  such  court. 

90.  If  any  person  feels  aggrieved  by  a  conviction  or  order  made  by  a  court 
of  summary  jurisdiction  on  determining  an  information  or  complaint  under 
this  act  he  may  appeal  therefrom  ;  subject,  in  England,  to  the  conditions  and 
regulations  following  : 

(1.)  The  appeal  shall  be  made  to  the  next  practicable  court  of  general  or 
quarter  sessions  [the  rest  or  this  sect,  was  repealed  by  47  &  48  Vict.  c.  43.] 

91.  The  following  provisions  shall  have  effect  with  respect  to  summary  pro- 
ceedings for  offences  and  fines  under  this  act : — 

(1.)  The  information  shall  be  laid  within  two  months,  or,  where  the  offence 
is  punishable  at  discretion  by  imprisonment,  or  is  a  breach  of  the 
provisions  of  this  act  with  respect  to  holidays,  within  three  months 
after  the  commission  of  the  offence  : 
[Suhszets.  (2)  and  (3)  were  repealed  by  47  <&  48  Vict.  c.  43.] 

(4.  J  It  shall  be  sufficient  to  allege  that  a  factory  or  workshop  is  a  factory  or 
workshop  within  the  meaning  of  this  act,  without  more  : 

(5.)  It  shall  be  sufficient  to  state  the  name  of  the  ostensible  occupier  of  the 
factory  or  workshop  or  the  title  of  the  firm  by  which  the  occupier  em- 
.ploying  persons  in  the  factory  or  workshop  is  usually  known  : 

(6).  [The  first  part  of  this  subsect.  was  repealed  by  47  &  48  Vict.  c.  43].  A 
conviction  or  order  made  by  a  court  of  summary  jurisdiction  against 
which  a  person  is  authorized  by  this  act  to  appeal  shall  not  be  removed 
by  certiorari  or  otherwise,  either  at  the  instance  of  the  crown  or  of  any 
private  person,  into  a  superior  court,  except  for  the  purpose  of  the 
hearing  and  determination  of  a  special  case. 

92.  If  a  person  is  found  in  a  factory,  except  at  meal  times,  or  while  all 
the  machinery  of  the  factory  is  stopped,  or  for  the  sole  purpose  of  bringing 
food  to  the  persons  employed  in  the  factory  between  the  hours  of  four  and  five 
o'clock  in  the  afternoon,  such  persons  shall,  until  the  contrary  is  proved,  be 
deemed  for  the  purposes  of  this  act  to  have  been  then  employed  in  the  factory  ; 

Provided  that  yards,  playgrounds,  and  places  open  to  the  public  view, 
*schoolroonis,  waiting  rooms,  and  other  rooms  belonging  to  the  factory  [*747] 
in  which  no  machinery  is  used  or  manufacturing  process  carried  on,  shall,  not 
be  taken  to  be  any  part  of  the  factory  within  the  meaning  of  this  enactment ; 
and  this  enactment  shall  not  apply  to  a  factory  or  workshop  to  which  the  pro- 
visions of  this  act  with  respect  to  the  affixing  of  notices  do  not  apply. 

"Where  a  child  or  young  person  is,  in  the  opinion  of  the  court,  apparently  of 
the  age  alleged  by  the  informant,  it  shall  lie  on  the  defendant  to  prove  that  the 
child  or  young  person  is  not  of  that  age. 

A  declaration  in  writing  by  a  certifying  surgeon  for  the  district  that  he  has 
personally  examined  a  person  employed  in  a  factory  or  workshop  in  that  dis- 
trict, and  believes  him  to  be  under  the  age  set  forth  in  the  declaration,  shall 
be  admissible  in  evidence  of  the  age  of  that  person. 

A  copy  of  a  conviction  for  an  gffence  against  this  act  purporting  to  be  certi- 
fied under  the  hand  of  the  clerk  of  the  peace  having  the  custody  of  such  con- 
viction to  be  a  true  copy  shall  be  receivable  as  evidence,  and  every  such  clerk 
of  the  peace  shall,  upon  the  written  request  of  an  inspector  and  payment  of  a 
fee  of  one  shilling,  deliver  to  him  a  copy  of  the  conviction  so  certified. 
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PART  IV.— Definitions,  Savings,  Application  to  Scotland  and 
Ireland,  and  Repeal. 

(1.)  Definitions. 

93.  The  expression  "  textile  factory"  in  this  act  means — 
any  premises  wherein  or  within  the  close  or  curtilage  of  which  steam,  water, 
or  other  mechanical  power  is  used  to  move  or  work  any  machinery  em- 
ployed in  preparing,  manufacturing,  or  finishing,  or  in  any  process  inci- 
dent to  the  manufacture  of,  cotton,  wool,  hair,  silk,  flax,  hemp,  jut6,  tow, 
china-grass,  cocoar-nut  fibre,  or  other  like  material,  either  separately  or  mixed 
together,  or  mixed  with  any  other  material,  or  any  fabric  made  thereof : 

Provided  that  print  works,  bleaching  and  dyeing  works,  lace  warehouses, 
paper  mills,  flax  scutch  mills,  rope  works,  and  hat  works  shall  not  be 
deemed  to  be  textile  factories. 
The  expression  "non-textile  factory"  in  this  act  means — 
(1.)  any  works,  warehouses,  furnaces,  mills,  foundries,  or  places  named  in 

Part  One  of  the  Fourth  Schedule  to  this  act, 
(2.)  also  any  premises  or  places  named  in  Part  Two  of  the  said  schedule 
wherein,  or  within  the  close  or  curtilage  or  precincts  of  which,  steam, 
water,  or  other  mechanical  power  is  used  in  aid  of  the  manufacturing 
process  carried  on  there, 
(3.)  also  any  premises  wherein,  or  within  the  close  or  curtilage  or  precincts  of 
which,  any  manual  labour  is  exercised  by  way  of  trade  or  for  purposes 
of  gain  in  or  incidental  to  the  following  purposes,  or  any  of  them ;  that 
is  to  say, 

(a.)  in  or  incidental  to  the  making  of  any  article  or  of  part  of  any 

article,  or 
(b.)  in  or  incidental  to  the  altering,  repairing,   ornamenting,  or 

finishing  of  any  article,  or 
(c. )  in  or  incidental  to  the  adapting  for  sale  of  any  article, 
and  wherein,  or  within  the  close  or  curtilage  or  precincts  of  which, 
steam,  water,  or  other  mechanical  power  is  used  in  aid  of  the  manufac- 
turing process  carried  on  therel 
The  expression  "factory"  in  this  act  means  textile  factory  and  non-textile 
factory,  or  either  of  such  descriptions  of  factories. 
The  expression  "  workshop  "  in  this  act  means — 

(1.)  any  premises  or  places  named  in  Part  Two  of  the  Fourth  Schedule  to 
this  act,  which  are  not  a  factory  within  the  meaning  of  this  act, 
[*748]  *{2.)  also  any  premises,  room,  or  place  not  being  a  factory  within  the 
meaning  of  this  act,  in  which  premises,  room,  or  place,  or  within  the 
close  or  curtilage  or  precincts  of  which  premises,  any  manual  labour  is 
exercised  by  way  of  trade  or  for  purposes  of  gain  in  or  incidental  to 
the  following  purposes  or  any  of  them ;  that  is  to  say, 

(a.)  in  or  incidental  to  the  making  of  any  article  or  of  part  of  any 

article,  or 
(b.)  in  or  incidental '  to  the  altering,  repairing,   ornamenting,    or 

finishing  of  any  article,  or 
(c.)  in  or  incidental  to  the  adapting  for  sale  of  any  article,  and  to 
which  or  over  which  premises,  room,  or  place  the  employer  of 
the  persons  working  therein  has  the  right  of  access  or  control. 
A  part  of  a  factory  or  workshop  may  for  the  purposes  of  this  act  be  taken  to 
be  a  separate  factory  or  workshop;  and  a  place  solely  used  as  a  dwelling  shall 
not  be  deemed  to  form  part  of  the  factory  or  workshop  for  the  purposes  of  this 
act. 

Where  a  place  situate  within  the  close,  curtilage,  or  precincts  forming  a  fac- 
tory or  workshop  is  solely  used  for  some  purpose  other  than  the  manufacturing 
process  or  handicraft  carried  on  in  the  factory  or  workshop,  such  place  shall  not 
be  deemed  to  form  part  of  that  factory  or  workshop  for  the  purposes  of  this  act, 
but  shall,  if  otherwise  it  would  be  a  factory  or  workshop,  be  deemed  to  be  a 
separate  factory  or  workshop,  and  be  regulated  accordingly. 
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Any  premises  or  place  shall  not  be  excluded  from  the  definition  of  a  factory  or 
workshop  by  reason  only  that  such  premises  or  place  are  or  is  in  the  open  air. 

This  act  shall  not  apply  to  such  workshops,  other  than  bakehouses,  as  are 
conducted  on  the  system  of  not  employing  any  child,  young  person,  or  woman 
therein,  but  save  as  aforesaid  applies  to  all  factories  and  workshops  as  before  de- 
fined, inclusive  of  factories  and  workshops  belonging  to  the  Crown  ;  provided  that 
in  case  of  any  public  emergency  a  Secretary  of  State  may  exempt  a  factory  or 
workshop  belonging  to  the  Crown  from  this  act  to  the  extent  and  during  the 
period  named  by  him. 

The  exercise  by  any  child  or  young  person  in  any  recognised  eflScient  school 
during  a  portion  of  the  school  hours  of  any  manual  labour  for  the  purpose  of 
instructing  such  child  or  young  person  in  any  art  or  handicraft,  shall  not  be 
deemed  to  be  an  exercise  of  manual  labour  for  the  purpose  of  gain  within  the 
meaning  of  this  act. 

94.  A  child,  young  person,  or  woman  who  works  in  a  factory  or  workshop, 
whether  for  wages  or  not,  either  in  a  manufacturing  process  or  handicraft,  or 
in  cleaning  any  part  of  the  factory  or  workshop  used  for  any  manufacturing 
process  or  handicraft,  or  in  cleaning  or  oiling  any  part  of  the  machinery,  or  in 
any  other  kind  of  work  whatsoever  incidental  to  or  connected  with  the  manu- 
facturing process  or  handicraft,  or  connected  with  the  article  made  or  otherwise 
the  subject  of  the  manufacturing  process  or  handicraft  therein,  shall,  save  as  is 
otherwise  provided  by  this  act,  be  deemed  to  be  employed  therein  within  the 
meaning  of  this  act. 

For  the  purposes  of  this  act  an  apprentice  shall  be  deemed  to  work  for  hire. 

95.  The  expression  "certified  efficient  school"  in  this  act  means  a  public 
elementary  school  within  ihe  meaning  of  the  Elementary  Education  Acts,  1870 
and  1873,  and  any  workhouse  school  in  England  certified  to  be  efficient  by  the 
Local  Government  Board,  and  also  any  elementary  school  which  is  not  con- 
ducted for  private  profit  and  is  open  at  all  reasonable  times  to  the  inspection  of 
her  Majesty's  inspectors  of  schools,  and  requires  the  like  attendance  from  its 
scholars  as  is  required  in  a  public  elementary  school,  and  keeps  such  registers 
of  those  attendances  as  may  be  for  the  time  being  required  by  the  Education 
Department,  and  is  *certified  by  the  Education  Department  to  be  an  [*749] 
efficient  school ;  and  the  expression  "  recognised  efficient  school  "  means  a  cer- 
tified efficient  scbool  as  above  defined,  and  also  any  school  which  the  Educa- 
tion Department  have  not  refused  to  take  into  consideration  under  the  Ele- 
mentary Education  Act,  1870,  as  a  school  giving  efficient  elementary  education 
to  and  suitable  for  the  children  of  a  school  district,  and  which  is  recognised  for 
the  time  being  by  an  inspector  under  this  act  as  giving  efficient  elementary 
education,  and  the  inspector  shall  immediately  report  to  the  Education  Depart- 
ment every  school  so  recognized  by  him. 

96.  In  this  act,  unless  the  context  otherwise  requires, — 

The  expression  "child "  means  a  person  under  the  age  of  fourteen  years  : 

The  expression  ' '  young  person ' '  means  a  person  of  the  age  of  fourteen  years 
and  under  the  age  of  eighteen  years  : 

The  expression  "woman"  means  a  woman  of  eighteen  years  of  age  and 
upwards  : 

The  expression  "parent"  means  a  parent  or  guardian  of,  or  person  having 
the  legal  custody  of,  or  the  control  over,  or  having  direct  benefit  from  the 
wages,  of  a  child  or  young  person  : 

The  expression  "Treasury"  means  the  Commissioners  of  her  Majesty's 
Treasury : 

The  expression  "  Secretary  of  State  "  means  one  of  her  Majesty's  Principal 
Secretaries  of  State : 

The  expression  "Education  Department"  means  the  Lords  of  the  Committee 
of  the  Privy  Council  on  Education  : 

The  expression  "sanitary  authority"  means  an  urban  or  rural  sanitary  au- 
thority within  the  meaning  of  the  Public  Health  Act,  1875,  and  any  com- 
missions, board  or  vestry  in  the  metropolis  having  the  like  powers  as  such 
urban  sanitary  authority  : 

(747) 


686  41  &  42  VlCT.  c.  16, 

The  expression  "person"  includes  a  body  of  persons  corporate  or  nnincor- 
porate : 

The  expression  "week"  means  the  period  between  midnight  op.  Saturday 
night  and  midnight  on  the  succeeding  Saturday  night  : 

The  expression  "night "  means  the  period  between  nine  o'clock  in  the  even- 
ing and  six  o'clock  in  the  succeeding  morning : 

The  expression  "  prescribed  "  means  prescribed  for  the  time  being  by  a  Sec- 
retary of  State : 

The  expression  "Summary  Jurisdiction  Acts  "  means  the  act  of  session  of 
the  eleventh  and  twelfth  years  of  the  reign  of  her  present  Majesty,  chapter 
forty-three,  intituled  "An  Act  to  facilitate  the  Performance  of  the  Duties 
of  Justices  of  the  Peace  out  of  Sessions  within  England  and  Wales  with 
respect  to  Summary  Convictions  and  Orders,"  and  any  acts  amending  the 
same  (e): 

The  expression  "court  of  summary  jurisdiction  "  means  any  justice  or  jus- 
tices of  the  peace,  metropolitan  police  magistrate,  stipendiary  or  other 
magistrate  or  officer,  by  whatever  name  called,  to  whom  jurisdiction  is 
given  by  the  Summary  Jurisdiction  Acts  or  any  acts  therein  referred  to  : 

The  expression  "mill-gearing"  comprehends  every  shaft,  whether  upright, 
oblique  or  horizontal,  and  every  wheel,  drum  or  pulley  by  which  the  mo- 
tion of  the  first  moving  power  is  communicated  to  any  machine  appertain- 
ing to  a  manufacturing  process. 

The  lactories  and  workshops  named  in  the  Fourth  Schedule  to  this  act  are  in 
this  act  referred  to  by  the  names  therein  assigned  to  them. 

Special  Exemption  of  certain  Trades 

97.  The  exercise  in  a  private  house  or  private  room  by  the  family  dwelling 
therein,  or  by  any  of  them,  of  manual  labour  by  way  of  trade  or  for  purposes 
[*750]  of  gain  in  or  incidental  to  any  of  the  handicrafts  specified  *in  the  fifth 
schedjile  to  this  act,  shall  not  of  itself  constitute  such  house  or  room  a  work- 
shop within  the  meaning  of  this  act. 

When  it  is  proved  to  the  satisfaction  of  a  Secretary  of  State  that  by  reason  of 
the  light  character  of  the  handicraft  carried  on  in  any  private  house  or  private 
room  by  the  family  dwelling  therein,  or  by  any  of  them,  it  is  expedient  to  ex- 
tend this  section  to  that  handicraft,  he  may  by  order  extend  the  same. 

The  order  shall  be  made  in  manner  provided  by  Part  Two  of  this  act,  and 
that  part  shall  apply  so  far  as  circumstances  .admit  as  if  the  order  were  an 
order  extending  an  exception. 

98.  The  exercise  in  a  private  house  or  private  room  by  the  family  dwelling 
therein,  or  by  any  of  them,  of  manual  laboi;  for  the  purposes  of  gain  in  or  in- 
cidental to  some  of  the  purposes  in  this  act  in  that  behalf  mentioned,  shall  not 
of  itself  constitute  such  house  or  room  a  workshop  where  the  labour  is  exer- 
cised at  irregular  intervals,  and  does  not  furnish  the  whole  or  principal  means 
of  living  to  such  family. 

(2.)  Savings. 

99.  Where  in  a  factory  the  owner  or  hirer  of  a  machine  or  implement  moved 
by  steam,  water,  or  other  mechanical  power,  in  or  about  or  in  connexion  with 
which  machine  or  implement  children,  young  persons,  or  women  are  employed, 
is  some  person  other  than  the  occupier  of  a  factory,  and  such  children,  young 
persons,  or  women  are  in  the  employment  and  pay  of  the  owner  or  hirer  of 
such  machine  or  implement,  in  any  such  case  such  owner  or  hirer  shall,  so 
far  as  respects  any  offence  against  this  act  which  may  be  committed  in  rela- 
tion to  such  children,  young  persons,  or  women,  be  deemed  to  be  the  occupier 
of  the  factory. 

100.  Nothing  in  this  act  shall  extend — 

(c)  See  the  Summary  Jurisdiction  Act,  1879,  42  &  43  Vict.  u.  49. 
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(1.)  To  any  young  person,  being  a  mechanio,  artisan,  or  labourer,  working 
only  in  repairing  either  the  machinery  in  or  any  part  of  a  factory  or 
any  part  of  a  factory  or  workshop  ;  or 

(2.)  To  the  process  of  gutting,  salting,  and  packing  iish  immediately  upon 
its  arrrival  in  the  fishing  boats. 

101.  The  provisions  of  section  ninety-one  of  the  Public  Health  Act,  1875, 
with  respect  to  a  factory,  workshop,  or  workplace  not  kept  in  a  cleanly  state 
or  not  ventilated,  or  overcrowded,  shall  not  apply  to  a  factory  or  workshop 
which  is  subject  to  the  provisions  of  this  act  relating  to  cleanliness,  ventila- 
tion, and  overcrowding,  but  shall  apply  to  every  other  factory,  workshop  and 
workplace. 

It  is  hereby  declared  that  the  Public  Health  Act,  1875,  shall  apply  to 
buildings  in  which  persons  are  employed,  whatever  their  number  may  be,  in 
like  manner  as  it  applies  to  buildings  where  more  than  twenty  are  employed. 

102.  Any  enactment  or  document  referring  to  the  acts  repealed  by  this 
act,  or  any  of  them,  or  to  any  enactment  thereof,  shall  be  construed  to  refer  to 
this  act  and  to  the  corresponding  enactment  thereof. 

(3. )  Application  of  Act  to  Scotland  and  Ireland. 

103.  The  provisions  of  this  act  shall,  in  the  case  of  a  factory  or  workshop  in 
Scotland  or  Ireland,  in  which  a  child  under  the  age  of  ten  years  may  lawfully 
be  employed  at  the  passing  of  this  act,  be  modified  as  follows  ;  that  is  to  say, 

(1.)  Shall  apply  during  twelve  months  after  the  commencement  of  this  act 
to  children  of  the  age  of  nine  years  and  upwards,  as  if  they  were  of 
the  age  of  ten  years  ;  and 

(2.)  Shall  not  prevent  a  child  who,  before  the  commencement  of  this  act,  is 
lawfully  employed  in  any  factory  or  workshop  as  a  child  under  the 
age  of  nine  years,  or  anjr  child  who  during  the  twelve  months  next 
after  the  commencement  of  this  act  is  lawfully  *employed  in  [*751] 
any  factory  or  workshop  as  a  child  under  the  age  of  ten  years,  from 
continuing  to  be  employed  in  a  factory  or  workshop  in  like  manner 
as  if  the  child  were  above  the  age  of  ten  years ;  and 

(3.)  Shall  apply  during  twelve  nionths  after  the  commencement  of  this  act 
to  children  of  the  age  of  thirteen  years  and  upwards  as  if  they  were 
young  persons;  and 

(4.)  Shall  not  prevent  a  child,  who  before  the  expiration  of  twelve  months 
after  the  commencement  of  this  act  is  lawfully  employed  in  a  factory 
or  workshop  as  a  young  person,  from  continuing  to  be  employed  in  a 
factory  or  workshop  as  a  young  person. 

104.  Where  the  age  of  any  child  is  required  to  be  ascertained  or  proved  for 
the  purposes  of  this  act,  or  for  any  purpose  connected  with  the  elementary  edu- 
cation or  employment  in  labour  of  such  child,  any  person,  on  presenting  a 
written  requisition  in  such  form  and  containing  such  particulars  as  may  be  firom 
time  to  time  prescribed  by  a  Secretary  of  State,  and  on  payment  of  such  fee, 
not  exceeding  one  .shilling,  as  a  Secretary  of  State  from  time  to  time  fijces,  shall 
be  entitled  to  obtain — 

(1.)  In  Scotland  an  extract  under  the  hand  of  the  registrar  under  the  act  of 
the  seventeenth  and  eighteenth  years  of  her  present  Majesty',  chapter 
eighty,  and  any  acts  amending  the  same,  of  the  entry  in  the  register 
kept  under  these  acts;  and 

(2.)  In  Ireland  a  certified  copy  under  the  hand  of  the  registrar  or  superin- 
tendent registrar  under  the  Eegistration  of  Births  and  Deaths  (Ireland) 
Act  of  the  entry  in  the  register  under  that  act  of  the  birth  of  the  child 
named  in  the  requisition. 

105.  In  the  application  of  this  act  to  Scotland — 

(1.)  The  expression  "certified  efScient  school"  means  any  public  or  other 
elementary  school  under  government  inspection  : 

(2.)  In  lien  of  Christmas  Day  and  either  Good  Friday  or  the  next  public  holi- 
day under  the  Holidays  Extension  Act,  1875,  there  shall  be  allowed  as  a 
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holiday  to  every  child,  young  person,  and  woman  employed  in  a  fac- 
tory or  workshop  the  whole  of  two  days  separated  from  each  other  by 
an  interval  of  not  less  than  three  months,  one  of  which  shall  be  a  day 
set  apart  by  the  Church  of  Scotland  for  the  observance  of  the  sacra- 
mental fast  in  the  parish  in  which  the  factory  or  workshop  is  situate, 
or  some  other  day  substituted  for  such  day  as  aforesaid  by  the  occupier 
specifying  the  same  in  the  notice  affixed  in  the  factory  or  workshop  : 

(3.)  The  expression  "  sanitary  authority  "  means  the  local  authority  under 
the  Public  Health  (Scotland)  Act,  1867  : 

(4.)  The  expression  "medical  officer  of  health"  means  the  medical  officer 
under  the  Public  Health  (Scotland)  Act,  1867,  or  where  no  such  officer 
has  been  appointed,  the  medical  ofELcer  appointod  by  the  parochial 
board  : 

The  expression  ' '  poor  law  medical  officer ' '  means  the  medical  offi- 
cer appointed  by  the  parochial  board  : 

(5. )  The  expression  ' '  Companies  Clauses  Consolidation  Act,  1845, ' '  means 
the  Companies  Clauses  Consolidation  (Scotland)  Act,  1845  : 

(6.)  The  expression  "Summary  Jurisdiction  Acts"  means  the  Summary 
Procedure  Act,  1864,  and  any  Acts  amending  the  same  : 

(7.)  The  expression  "court  of  summary  jurisdiction  "  means  the  sheriff  of 
the  county  or  any  of  his  substitutes  : 

(8.)  The  expression  "  Education  Department  "  means  the  Lords  of  the  Com- 
mittee of  the  Privy  Council  appointed  by  her  Majesty  on  Education 
in  Scotland : 

(9. )  The  expression  ' '  county  court ' '  means  the  sheriff  court : 

(10. )  All  matters  required  by  this  Act  to  be  published  in  the   London 
[*752]     *Gazette  shall  (if  they  relate  exclusively  to  Scotland),  instead  of  being 
published  in  the  Loudon  Gazette,  be  published  in  the  Edinburgh  Ga- 
zette only  :  , 

(11.)  The  expression  "information"  means  petition  or  complaint : 

!12.)  The  expression  "  informant"  means  petitioner,  pursuer,  or  complainer: 
13.  j  The  expression  ' '  defendant ' '  means  defender  or  respondent. : 
14.)  The  expression  "clerk  of  the  peace  "  means  sheriff  clerk  : 
15.)  All  offences  under  this  Act  shall  be  prosecuted  and  all  penalties  under 
this  act  shall  be  recovered  under  the  provisions  of  the  Summary  Juris- 
diction Acts  at  the  instance  of  the  procurator  fiscal  or  of  an  inspector 
under  this  act : 

(16.)  The  court  may  make,  and  may  also  from  time  to  time  alter  or  vary, 
summary  orders  under  this  act  on  petition  by  such  procurator  fiscal  or 
inspector  presented  in  common  form  : 

(17.)  All  fines  under  this  act  in  default  of  payment,  and  all  orders  made 
under  this  act  failing  compliance,  may  be  enforced  by  imprisonment 
for  a  term  to  be  specified  in  the  order  or  conviction,  but  not  exceeding 
three  months : 

(18.)  It  shall  be  no  objection  to  the  competency  of  an  inspector  to  give 
evidence  as  a  witness  in  any  prosecution  for  offences  under  this  act, 
that  such  prosecution  is  brought  at  the  instance  of  such  inspector  : 

(19.)  Every  person  convicted  of  an  offence  under  this  act  shall  be  liable  in 
the  reasonable  costs  and  charges  of  such  conviction  : 

(20.)  All  penalties  imposed  and  recovered  under  this  act  shall  be  paid  to  the 
clerk  of  the  court,  and  by  him  accounted  for  and  paid  to  the  Queen's 
and  Lord  Treasurer's  Remembrancer,  on  behalf  of  her  Majesty's  Ex- 
chequer, and  shall  be  carried  to  the  Consolidated  Fund  : 

(21.)  All  jurisdictions,  powers,  and  authorities  necessary  for  the  purposes  of 
this  section  are  conferred  on  the  sheriffs  and  their  substitutes : 

(32.)  Any  person  may  appeal  from  any  order  or  conviction  under  this  act  to 
the  Court  of  Justiciary,  under  and  in  terms  of  the  act  of  the  twentieth 
year  of  the  reign  of  his  Majesty  King  George  the  Second,  chapter  43, 
or  under  any  enactment  amending  that  act,  or  applying  or  incorporat- 
ing its  provisions,  or  any  of  them,  with  regard  to  appeals,  or  to  the 
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Court  of  Justiciary  at  Edinburgh  under  and  in  terms  of  the  Summary 
Prosecutions  Appeal  (Scotland)  Act,  1875. 
106.  In  the  application  of  this  act  to  Ireland — 

(1.)  The  expression  "certified  efficient  school "  means  any  national  school, 
or  any  school  recognized  by  the  Lord  Lieutenant  and  Privy  Council  as 
affording  sufficient  means  of  literary  education  for  the  purposes  of  this 
act : 
(2.)  In  lieu  of  any  two  half-holidays  allowed  under  the  provisions  of  sub- 
section (2)  in  section  twenty-two  of  this  act,  there  shall  be  allowed  as 
a  holiday  to  every  child,  young  person,  and  woman  employed  in  a  fac- 
tory or  workshop  the  whole  ef  the  17th  day  of  March  :  Provided,  that 
wheH  this  date  falls  on  a  Sunday,  this  sub-section  shall  have  no  effect 
as  regards  such  date  : 
(3.)  The  expression  "  sanitary  authority  "  means  an  urban  or  rural  sanitary 
authority  within  the  meaning  of  the  Public  Health  (Ireland)  Act, 
1874,  and  any  act  amending  the  same  : 
(4.)  The  expression  "medical  officer  of  health  "  means  the  medical  sanitary 
officer  of  the  sanitary  district : 
The  expression  "  poor  law  medical  officer  "  means  the  dispensary  doctor: 
(5.)  Any   act  authorised  to  be  done  or  consent  required  to  be  given  by 
*the  Education  Department  under  this  act  shall  be  done  and  [*753] 
given  by  the  Lord  Lieutenant  or  Lords  Justices  of  Ireland,  acting  by 
and  vrith  the  advice  of  the  Privy  Council  in  Ireland  : 
(6.1  The  expression  "county  court"  means  the  civil  bill  court : 
(7.)  The  expression  "Summary  Jurisdiction  Acts"  means,  within  the  police 
district  of  Dublin  metropolis,  the  acts  regulating  the  powers  and  duties 
of  justices  of  the  peace  for  such  district,  or  of  the  pDlice  of  such  dis- 
trict, and  elsewhere  in  Ireland  the  Petty  Sessions  (Ireland)  Act,  1851, 
and  any  act  amending  the  same ; 
(8.)  A  court  of  summary  jurisdiction  when  hearing  and  determining  an  in- 
formation or  complaint  in  any  matter  arising  under  this  act  shall  be 
constituted  within  the  police  district  of  Dublin  metropolis  of  one  of 
the  divisional  justices  of  that  district  sitting  at  a  police  court  within 
the  district,  and  elsewhere  of  a  stipendiary  magistrate  Bitting  alone, 
or  with  others,  or  of  two  or  more  justices  of  the  peace  sitting  in  petty 
sessions  at  a  place  appointed  for  holding  petty  sessions  : 
(9.)  Appeals  from  a  court  of  summary  jurisdiction  shall  lie  in  the  manner 
and  subject  to  the  conditions  and  regulations  prescribed  in  the  twenty- 
fourth  section  of  the  Petty  Sessions  (Ireland)  Act,  1851,  and  any  acts 
amending  the  same : 
(10.)  All  flues  imposed  under  this  act  shall,  save  as  is  otherwise  expressly 
provided  by  this  act,  be  applied  in  the  manner  directed  by  the  Fines 
Act  (Ireland),  1851,  and  any  act  amending  the  same  : 
(11.)  The  provisions  of  section  nineteen  ol  the  Public  Health  Act,  1866,  or 
of  any  enactment  substituted  for  that  section,  with  respect  to  any 
factory,  workshop,  or  workplace  not  kept  in  a  cleanly  state,  or  not 
ventilated,  or  overcrowded,  shall  not  apply  to  any  factory  or  workshop 
which  is  subject  to  the  provisions  of  this  act  with  respect  to  cleanli- 
ness, ventilation,  and  overcrowding,  but  shall  apply  to  every  other 
factory,  workshop,  and  workplace : 

It  is  hereby  declared  that  the  Sanitary  Acts  within  the  meaning  of 
the  Public  Health  (Ireland)  Act,  1874,  shall  apply  to  buildings  in 
which  persons  are  employed,  whatever  their  number  may  be,  in  like 
manner  as  they  apply  to  buildings  where  more  than  twenty  persons 
are  employed : 
(12.)  All  matters  required  by  this  act  to  be  published  in  the  London  Gazette 
shall,  if  they  relate  exclusively  to  Ireland,  instead  of  being  published 
in  the  London  Grazette,  be  published  in  the  Dublin  Gazette  only. 
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(4.)  Repeal. 

107.  The  acts  specified  ia  the  sixth  schedule  to  this  act  are  hereby  repealed 
from  and  after  the  commencement  of  this  act  to  the  extent  in  the  third  column 
of  that  schedule  mentioned  : 
Provided  that — 

(1.)  All  notices  affixed  in  the  factory  in  pursuance  of  the  acts  hereby  repealed 
shall,  so  far  as  they  are  in  accordance  with  the  provisions  of  this  act, 
be  deemed  to  have  been  affixed  in  pursuance  of  this  act ;  and 
(2.)  All  inspectors,  sub-inspectors,  officers,  clerks,  and  servants  appointed  in 
pursuance  of  the  acts  hereby  repealed  shall  continue  in  office  and  shall 
be  subject  to  removal  and  have  the  same  powers  and  duties  as  if  they 
had  been  appointed  in  pursuance  of  this  act ;  and 
(3.)  All  certifying  surgeons  appointed  in  pursuance  of  any  act  hereby  re- 
pealed shall  be  deemed  to  have  been  appointed  in  pursviance  of  this 
act;  and 
[*754]  *(4.)  All  surgical  certificates  granted  in  pursuance  of  any  act  hereby 
repealed  shall  have  effect  as  certificates  of  fitness  for  employment 
granted  in  pursuance  of  this  act,  and  all  registers  kept  in  pursuance  of 
any  act  hereby  repealed  shall,  until  otherwise  directed  by  a  Secretary 
of  State,  be  deemed  to  be  the  registers  required  by  this  act ;  and 
(5. )  Any  order  made  by  a  Secretary  of  State  in  pursuance  of  any  enactment 
hereby  repealed  for  granting  any  permission  or  relaxation  to  any  fac- 
tories or  workshops  may,  if  the  Secretary  of  State  so  direct,  continue 
in  force  for  a  period  not  exceeding  three  months  ofter  the  commence- 
ment of  this  act ;  and 
(6. )  The  standard  of  proficiency  fixed  by  the  Education  Department  in  pur- 
suance of  any  enactment  hereby  repealed  shall  be  deemed  to  have  been 
fixed  in  pursuance  of  this  act ;  and 
(7.)  A  child  exempted  by  section  eight  of  the  Elementary  Education  Act 
1876,  from  the  provisions  of  section  twelve  of  the  Factory  Act,  1874,  by 
,      reason  of  hi^  having  attained  the  age  of  eleven  years  before  the  1st 
day  of  January,  1877,  shall,  on  attaining  the  age  of  thirteen  years,  be 
deemed  to  be  a  young  person  within  the  meaning  of  this  act : 
(8.)  This  repeal  shall  not  affect — 

(a.)  Anything  duly  done  or  suffered  under  any  enactment  hereby 

repealed ;  or 
(b.)  Any  obligation  or  liability  incurred    under  any  enactment 

hereby  repealed ;  or 
(c.)  Any  penalty  or  punishment  incurred  in  respect  of  any  offence 

committed  against  an  enactment  hereby  repealed  ;  or 
(d.)  Any  legal  proceeding  or  remedy  in  respect  of  any  such  obliga- 
tion, liability,  penalty,  or  punishment  as  aforesaid,  and  any 
such  legal  proceeding  and  remedy  may  be  carried  on  as  if  this 
act  had  not  passed. 

SCHEDULES. 


FIRST  SCHEDULE. 
Special  Provisions  for  Health. 

Factories  and  Workshops  in  which  the  Employment  of  Young  Persons  and  Children 

is  restricted. 

1.  In  a  part  of  a  factory  or  workshop  in  which  there  is  carried  on — 
the  process  of  silvering  of  mirrors  by  the  mercurial  process  ;  or 
the  process  of  making  white  lead, 
a  young  person  or  child  shall  not  be  employed. 
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2.  In  the  part  of  a  factory  in  which  the  process  of  melting  or  annealing  glass 
is  carried  on  a  child  or  female  young  person  shall  not  he  employed. 

3.  In  a  factory  or  workshop  in  which  there  is  carried  on — 

(a.)  the  making  or  finishing  of  bricks  or  tiles  not  being  ornamental  tiles,; 

or 
(b. )  the  making  or  finishing  of  salt, 
a  girl  under  the  age  of  sixteen  years  shall  not  be  employed. 

4.  In  a  part  of  a  factory  or  workshop  in  which  there  is  carried  on — 
(a. )  any  dry  grinding  in  the  metal  trade,  or 

(b. )  the  dipping  of  lucifer  matches, 
a  child  shall  not  be  employed. 

5.  In  any  grinding  in  the  metal  trades  other  than  dry  grinding  or  in  fustian 
cutting  a  child  under  the  age  of  eleven  years  shall  not  be  employed. 


*SECOND    SCHEDULE.  [*755] 

Special  Rbsteictions. 
Places  forbidden  for  Meals. 

The  prohibition  on  a  child,  young  person  or  woman  taking  a  meal  or  remain- 
ing during  the  times  allowed  for  meals  in  v  certain  parts  of  factories  or  work- 
shops applies  to  the  parts  of  factories  and  workshops  following  ;  that  is  to  say, 

(1.)  In  the  case  of  glass  works,  to  any  part  in  which  the  materials  are  mixed; 
and 

(2.)  In  the  case  of  glass  works  where  flint  glass  is  made,  to  any  part  in 
which  the  work  of  grinding,  cutting  or  polishing  is  carried  on  ;  and 

(3. )  In  the  case  of  lucifer-match  works,  to  any  part  in  which  any  manufactur- 
ing process  or  handicraft  (except  that  of  cutting  the  wood)  is  usually 
carried  on  ;  and 

(4.)  In  the  case  of  earthenware  works,  to  any  part  known  or  used  as  dippers' 
house,  dippers'  drying  room  or  china  scouring  room. 


THIRD    SCHEDULE. 

Special  Exceptions. 

Paet  One. — Period  of  Employment. 

The  exception  respecting  the  employment  of  children,  young  persons  and 
women  between  the  hours  of  eight  in  the  morning  and  eight  in  the  evening, 
and  on  Saturday  between  the  hours  of  eight  in  the  morning  and  four  in  the 
afternoon  or  between  the  hours  of  seven  in  the  morning  and  three  in  the  after- 
noon, applies  to  any  factory  or  workshop  or  part  thereof  in  which  any  of  the 
following  manufacturing  processes  or  handicrafts  are  carried  on  ;  that  is  to  say, 

(a.)  Lithographic  printing  : 

(b.)  Turkey  red  dyeing  : 

(c.)  The  making  of  any  article  of  wearing  apparel  : 

(d.)  The  making  of  furniture  hangings  : 

(e.)  Artificial  flower  making  : 

(f.)  Bon-bon  and  Christmas  present  making  : 

(g. )  Valentine  making  : 

^h.)  Fancy  box  making  :     ■ 

(i.  )  Envelope  making  : 

ha.)  Almanac  making  : 

(1. )  Playing  card  making  : 

(m.)  Machine  ruling  : 
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(n. )  Biscuit  making  : 
( o. )  Firewood  cutting  : 
Job  dyeing :  or 

Aerated  water  making ;  and  also  to 
(r.)  Bookbinding  works  : 
(s.)  Letterpress  printing  works  :  and 

(t.)  A  part  of  a  factory  or  workshop  which  is  a  warehouse  not  used  for  any 
manufacturing  process  or  handicraft,  and  in  which  persons  are  solely 
employed  in  polishing,  cleaning,  wrapping  or  packing  up  goods. 

Part  Two. — Meal  Hours. 

[*756]     *The  cases  in  which  the  provisions  of  this  act  as  to  meal  times  being 
allowed  at  the  same  hour  of  the  day  are  not  to  apply  are — 

(1.)  The  case  of  children,  young  persons  and  women  employed  in  the  follow- 
ing factories  ;  that  is  to  say,  , 
Blast  furnaces. 
Iron  mills, 
Paper  mills, 
Glass  -works,  and 
Letterpress  printing  works  ;  and 
(2.)  The  case  of  male  young  persons  employed  in  that  part  of  any  print 
works  or  bleaching  and  dyeing  works  in  which  the  process  of  dyeing 
or  open-air  bleaching  is  carried  on. 
The  cases  in  which  and  the  extent  to  which  the  provisions  of  this  act  as  to  a 
child,  young  person  or  woman  during  the  times  allowed  for  meals  being  em- 
ployed or  being  allowed  to  remain  in  a  room  in  which  a  manufacturing  process 
or  handicraft  is  being  carried  on,  are  not  to  apply  are, — 

(1. )  The  case  of  children,  young  persons  and  women  employed  in  the  follow- 
ing factories  ;  that  is  to  say. 
Iron  mills. 
Paper  mills, 

Glass  works  (save  as  otherwise  provided  by  this  act),  and 
Letter-press  printing  works  ;  and 
(2.)  The  case  of  a  male  young  person  employed  in  that  part  of  any  print 
works  or  bleaching  and  dyeing  works  in  which  the  process  of  dyeing 
or  open-air  bleaching  is  carried  on,  to  this  extent,  that  the  said  pro- 
visions shall  not  prevent  him,  during  the  times  allowed  for  meals  to 
any  other  young  person  or  to  any  child  or  woman,  from  being  em- 
ployed or  being  allowed  to  remain  in  any  room  in  which  any  manu- 
facturing process  is  carried  on,  and  shall  not  prevent,  during  the  times 
allowed  for  meals  to  such  male  young  person,  any  other  young  person 
or  any  child  or  woman  from  being  employed  in  the  factory  or  allowed 
to  remain  in  any  room  in  which  any  manufacturing  process  is  carried  on. 

Paet  Theee. — Overtime. 

The  exceptipn  with  respect  to  the  employment  of  young  persons  and  women 
for  forty-eight  days  in  any  twelve  months  during  a  period  of  employment,  be- 
ginning at  six  or  seven  o'clock  in  the  morning  and  ending  at  eight  or  nine 
o'clock  in  the  evening,  or  beginning  at  eight  o'clock  in  the  morning  and  end- 
ing at  ten  o'clock  in  the  evening,  applies  to  each  of  the  factories  and  work- 
shops, and  parts  thereof,  following  ;  that  is  to  say, 

(1.)  Where  the  material  which  is  the  subject  of  the  manufacturing  process 
or  handicraft  is  liable  to  be  spoiled  by  weather  ;  namely, 
(a. )  Flax  scutch  mills  ;  and 

(b. )  A  factory  or  workshop  or  part  thereof  in  which  is  carried  on  the 
making  or  finishing  of  bricks  or  tiles  not  being  ornamental 
tiles ;  and 
(c.)  The  part  of  rope  works  in  which  is  carried  on  the  open-air  pro- 
cess ;  and 
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(d.).  The  part  of  bleaching  and  dyeing  works  in  which  is  carried 

on  open-air  bleaching  or  Turkey  red  dyeing  ;  and 
(e.)  A  factory  or  workshop  or  part  thereof  in  which  is  carried  on 
glue  making ;  and 
■*(2.)  Where  press  of  work  arises  at  certain  recurring  seasons  of  the  [*757] 
year:  namely, 

(f.)  Letterpress  printing  works; 
_{g.)  Bookbinding  works;  and 
a' factory,  workshop,  or  part  thereof  in  which  is  carried  on  the  manu- 
facturing process  or  handicraft  of — 
(h. )  Lithographic  printing;  or 
(i.)  Machine  ruling;  or 
(k.)  Firewood  cutting;  or 

(1.)  Bon-bon  and  Christmas  present  making;  or 
fm.)  Almanac  making;  or 
(n.)  Valentine  making;  or 
(o.)  Envelope  making;  or 
(p.)  Aerated  water  making;  or 
(q.)  Playing  card  making;  and 
i(3. )  Where  the  business  is  liable  to  sudden  press  of  orders  arising  from  un- 
foreseen events;  namely, 

a  factory  or  workshop,  or  part  thereof,  in  which  is  carried  on  the 
manufacturing  process  or  handicraft  of —  , 

(r.)  The  making  up  of  any  article  of  wearing  apparel;  or 
(s.)  The  making  up  of  furniture  hangings;  or 

(t.)  Artificial  flower  making;  or  -' 

(u. )  Fancy  box  making;  or 
(v.)  Biscuit  making;  or 
(w.)  Job  dyeing;  and  also, 

(x.)  A  part  of  a  factory  or  workshop  which  is  a  warehouse  not  used 
for  any  manufacturing  process  or  handicraft,  and  in  which 
persons  are  solely  employed  in  polishing,  cleaning,  wrapping, 
or  packing  up  goods. 
Provided  that  the  said  exception  shall  not  apply — 

(a.)  Where  persons  are  employed  at  home,  that  is  to  say,  to  a  private  house, 
room,  or  place  which,  though  used  as  a  dwelling,  is  by  reason  of  the 
work  carried  on  there  a  factory  or  workshop  vpi thin  the  meaning  of  this 
act,  and  in  which  neither  steam,  water,  nor  other  mechanical  power  is 
used,  and  in  which  the  only  persons  employed  are  members  of  the 
same  family  dwelling  there;  or 
f[b.)  To  a  workshop  or  part  thereof  which  is  conducted  on  the  system  of  not 
employing  any  child  or  young  person  therein. 

Paet  Foue. — Additional  Half  Hour. 

The  exception  with  respect  to  the  employment  of  a  child,  young  person,  or 
Tvoman  for  a  further  period  of  thirty  minutes  where  the  process  is  in  an  incom- 
-plete  state  applies  to  the  factories  following;  (that  is  to  say), 
(a.)  Bleaching  and  dyeing  works; 
h>.)  Print  works; 
I  c. )  Iron  mills  in  which  male  young  persons  are  not  employed  during  any 

part  of  the  night; 
(d.)  Foundries  in  which  male  young  persons  are  not  employed  during  any 

part  of  the  night;  and 
(e.)  Paper  mills  in  which  male  young  persons  are  not  employed  during  any 

part  of  the  night. 

Paet  Five. — Overtime  for  Perishable  Articles. 

The  exception  with  respect  to  the  employment  of  women  for  ninety-six  days 
in  any  twelve  months  during  a  period  of  employment  beginning  at  six  or  seven 
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[*758]  o'clock  in  the  mornmg  and  ending  at  eight  or  nine  o'clock  in  *the  even- 
ing applies  to  a  factory  or  workshop  or  part  thereoi  in  whith  any  of  the  follow- 
ing processes  is  carried  on;  namely, 

The  process  of  making  preserves  from  fruit, 

The  process  of  preserving  or  curing  fish,  or 

The  process  of  making  condensed  milk. 

Past  Six. — Night  Work. 

The  exception  with  respect  to  the  employment  of  male  young  persons  during 
the  night  applies  to  the  factories  following;  (that  is  to  say,) 
fa. )  Blast  furnaces, 
m. )  Iron  mills, 

(c.)  Letterpress  printing  works,  and 
(d.)  Paper  mills. 

Part  Seven. — Spell. 

The  exception  respecting  the  continuous  employment  in  certain  textile  fac- 
tories during  the  winter  months  of  children,  young  persons,  and  women  with- 
out an  interval  of  at  least  half  an  hour  for  a  feeal  for  the  same  period  as  in  a 
non-textile  factory,  applies  to  textile  factories  solely  used  for — 
(a.)  The^aking  of  elastic  web;  or 
(b.)  The  making  of  ribbon;  or 
The  making  of  trimming. 


FOURTH  SCHEDULE. 

List  of  Factobies  and  "Workshops. 

Part  One. — Non-Textile  Factories. 

(1.)  "Print  works,"  that  is  to  say,  any  premises  in  which  any  persons  are 
employed  to  print  figures,  patterns,  or  designs  upon  any  cotton,  linen,  woollen, 
worsted,  or  silken  yarn,  or  upon  any  woven  or  felted  fabric  not  being  paper; 

(2.)  "Bleaching  and  dyeing  works,"  that  is  to  say,  any  premises  in  which 
the  processes  of  bleaching,  beetling,  dyeing,  calendering,  finishing,  'hooking, 
lapping,  and  making  up  and  packing  any  yarn  or  cloth  of  any  material,  or  the- 
dressing  or  finishing  of  lace,  or  any  one  or  more  of  such  processes,  or  any  pro- 
cess incidental  thereto,  are  or  is  carried  on ; 

(3. )  "  Earthenware  works, ' '  that  is  to  say,  any  place  in  which  persons  work 
for  hire  in  making  or  assisting  in  making,  finishing,  or  assisting  in  finishing, 
earthenware  of  any  description,  except  bricks  and  tiles  not  being  ornamental 
tiles; 

(4. )  "  Lucifer-match  works, ' '  that  is  to  say,  any  place  in  which  persons  work 
for  hire  in  making  lucifer  matches,  or  in  mixing  the  chemical  materials  for 
making  them,  or  in  any  process  incidental  to  making  lucifer  matches,  except 
the  cutting  of  the  wood; 

(5. )  "  Percussion-cap  works, ' '  that  is  to  say,  any  place  in  which  persons- 
work  for  hire  in  making  percussion  caps,  or  in  mixing  or  storing  the  chem- 
ical materials  for  making  them,  or  in  any  process  incidental  to  making  percus- 
sion caps; 

(6.)  "  Cartridge  works,"  that  is  to  say,  any  place  in  which  persons  work  for 
hire  in  making  cartridges,  or  in  any  process  incidental  to  miking  cartridges, 
except  the  manufacture  of  the  paper  or  other  material  that  is  used  in  making 
the  cases  of  the  cartridges; 

[*759]     *(7)   "Paper-staining  works,"  that  is  to  say,  any  place  in  which  per- 
sons work  for  hire  in  printing  a  pattern  in  colours  upon  sheets  of  paper,  either 

(756) 


THE  FACTORY  AND  WORKSHOP  ACT,  1878.  695 

lay  blocks  applied  by  hand,  or  by  rollers  worked  by  steam,  water,  or  other  me- 
chanical power; 

(8.)  "Fustian-cutting  works,"  that  is  to  say,  any  place  in  which  persons 
work  for  hire  in  fustian  cutting; 

(9.)  "Blast  furnaces,"  that  is  to  say,  any  blast  furnace  or  other  ftimace  or 
premises  in  or  on  which  the  process  of  smelting  or  otherwise  obtaining  any 
metals  from  the  ores  is  carried  on; 

(10.^  "Copper  mills"; 

(11.)  "Iron  mills,"  that  is  to  say,  any  mill,  forge,  or  other  premises  in  or  on 
which  any  process  is  carried  on  for  converting  iron  into  malleable  iron,  steel, 
or  tin  plate,  or  for  otherwise  making  or  converting  steel; 

(12.)  "Foundries,"  that  is  to  say,  iron  foundries,  copper  foundries,  brass 
foundries,  and  other  premises  or  places  in  which  the  process  of  founding  or 
casting  any  metal  is  carried  on;  except  any  premises  or  places  in  which  such 
process  is  carried  on  by  not  more  than  five  persons  and  as  subsidiary  to  the  re- 
pair and  completion  of  some  other  work; 

(13. )  "  Metal  and  india-rubber  works, ' '  that  is  to  say,  any  premises  in  which 
steam,  water,  or  other  mechanical  power  is  used  for  moving  machinery  em- 
ployed in  the  manufacture  of  machinery,  or  in  the  manufacture  of  any  article 
of  metal  not  being  machinery,  or  in  the  manufacture  of  indiar-rubber  or  gutta- 
percha, or  of  articles  made  wholly  or  partially  of  india-rubber  or  gutta-percha; 

(14.)  "Paper  mills,"  that  is  to  say,  any  premises  in  which  the  manufacture 
of  paper  is  carried  on ; 

(15.)  "Glass  works,"  that  is  to  say,  any  premises  in  which  the  manufacture 
of  glass  is  carried  on; 

(16.)  "Tobacco  factories,"  that  is  to  say,  any  premises  in  which  the  manu- 
facture of  tobacco  is  carried  on; 

(17.)  "Letter-press  printing  works,"  that  is  to  say,  any  premises  in  which 
process  of  letter-press  printing  is  carried  on; 

(18.)  "Bookbinding  works,"  that  is  to  say,  any  premises  in  which  the  pro- 
cess of  bookbinding  is  carried  on ; 

(19.)  "Flax  scutch  mills." 

Part  Two. — Non-Textile  Factories  and  Workshops. 

(20.)  "Hat  works,"  that  is  to  say,  any  premises  in  which  the  manufacture  of 
hats  or  any  process  incidental  to  their  manufacture  is  carried  on; 

(21.)  "Eope  works,"  that  is  to  say,  any  premises  being  a  ropery,  ropewalk, 
or  rope  work,  in  which  is  carried  on  the  laying  or  twisting  or  other  process  of 
preparing  or  finishing  the  lines,  twines,  cords,  or  ropes,  and  in  which  machinery 
moved  by  steam,  water,  or  other  mechanical  power  is  not  used  for  drawing  or 
spinning  the  fibres  of  fiax,  hemp,  jute  or  tow,  and  which  has  no  internal  com- 
munication with  any  buildings  or  premises  joining  or  forming  part  of  a  textile 
factory,  'except  such  communication  as  is  necessary  for  the  transmission  of 
power; 

(22.)  "Bakehouses,"  that  is  to  say,  any  places  in  which  are  baked  bread, 
biscuits,  or  confectionery  from  the  baking  or  selling  of  which  a  profit  is  de- 
rived; 

(23.)  " Lace  warehouses, "  that  is  to  say,  any  premises,  room,  or  place  not 
included  in  bleaching  and  dyeing  works  as  hereinbefore  defined,  in  which  per- 
sons are  employed  upon  any  manufacturing  process  or  handicraft  in  relation  to 
lace,  subsequent  to  the  making  of  lace  upon  a  lace  machine  moved  by  steam, 
water,  or  other  mechanical  power; 

(24.)  "Shipbuilding  yards,"  that  is  to  say,  any  premises  in  which  any  ships, 
boats,  or  vessels  used  in  navigation  are  made,  finished,  or  repaired; 

*(25.)  "Quarries,"  that  is  t6  say,  any  place,  not  being  a  mine,  in  [*760] 
which  persons  work  in  getting  slate,  stone,  coprolites,  or  other  minerals; 

(26.)  "Pit-banks,"  that  is  to  say,  any  place  above  ground  adjacent  to  a  shafb 
of  a  mine,  in  which  place  the  employment  of  women  is  not  regulated  by  the 
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Coal  Mines  Regulation  Act,  1872  (e),  or  the  Metalliferous  Mines  Eegulation 
Act,  1872  {d),  whether  such  place  does  or  does  not  form  part  of  the  mine  within 
the  meaning  of  those  acts. 


FIFTH  SCHEDULE. 

Special  Exemptions. 

Straw  plaiting, 
Pillow-lace  making. 
Glove  making. 


SIXTH  SCHEDULE. 
Ads  fepealed. 


Session  and 
Chapter. 

Title  of  Act. 

Extent  of  Repeal. 

42  Geo.  3,  c.  73. 

An  act  for  the  preservation  of  the 
health  and  morals  of  apprentices 

The  whole  act. 

- 

and    others  employed  in    cotton 
and  other  mills  and  cotton  and 
other  factories.  ■' 

3  &  4  Will.  4, 

An  act  to  regulate  the  labour  of 

The  whole  act. 

c.  103. 

children    and  young    persons  in 
the  mills    and    factories    of   the 
United  Kingdom. 

7  &  8  Vict.  c.  15. 

An  act  to  amend  the  laws  relating 
to  labour  in  factories. 

The  whole  act. 

9  &  10  Vict.  c.  40. 

An    act    to    declare    certain    rope- 
works  not  within  the  operation 
of  the  Factory  Acts. 

The  whole  act. 

13   &  14  Vict. 

An  act  to  amend  the  acts  relating 

The  whole  act. 

c.  54. 

to  labour  in  factories. 

16   &  17  Vict. 

An  act  further  to  regulate  the,  em- 

The whole  act. 

c.  104. 

ployment    of    children     in     fae- 
ries. 
The  Factory  Act,   1856 

19   &  20   Vict. 

c.  38. 
24  &  25  Vict. 

The  whole  act. 

An  act  to  place  the  employment  of 

The  whole  act. 

c.  117. 

women,    young   persons,    youths, 
and    children    in    lace    factories 
under  the  regulations  of  the  Fac- 
tories Acts. 

26   &  27  Vict. 

The    Bakehouse    Regulation    Act, 

The  whole  act. 

c.  40. 

1863. 

[*761]  *27  &  28 

The  Factory  Acts   Extension   Act, 

The  whole  act. 

Vict.  c.  48. 

1864. 

(c)  Ante,  p.  641. 
{d)  Ante,  p.  673. 
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Session  and 
Chapter. 


29  &  30  Vict.  0. 
90. 


30  &  31  Vict.  c. 

103. 
30  &  31  Vict.  c. 

146. 

33  &  34  Vict.  c. 
62. 

34  &  35  Vict.  c. 
19. 


34  &  35  Vict.  c. 
104. 

37  &  38  Vict.  c. 
44. 

38  &  39  Vict.  0. 
55. 


39  &  40  Vict. 
79. 


Title  of  Act. 


The  Sanitary  Act,  1866 


The   Factory   Acts   Extension   Act, 

1867. 
The  "Worlcshop  Regulation  Act,  1867. 

The  Factory  and  Workshop  Act, 
1870. 

An  act  for  exempting  persons  pro- 
fessing the  Jewish  religion  ii-om 
penalties  in  respect  of  young  per- 
sons and  females  professing  the 
said  religion  working  on  Sundays. 

The  Factory  and  Workshop  Act, 
1871. 

The  Factory  Act,  1874  . 

The  Public  Health  .\ct,  1875 


The    Elementary 
1876. 


Education     Act, 


Extent  of  Repeal. 


The  following  words 
(so  far  as  unrepealed) 
in  section  nineteen, 
"not  already  under 
' '  the  operation  of 
"any  general  act 
"for  the  regulation 
' '  of  factories  or 
■'bakehouses.  " 

The  whole  act. 

The  whole  act. 
The  whole  act. 
The  whole  act. 


The  whole  act. 
The  whole  act. 

The  following  words 
in  section  four, 
"more  than  twen- 
"ty,  "  and  the 
words  "  at  one 
"time,"  and  the 
following  words  in 
section  ninety-one, 
' '  not  already  under 
' '  the  operation  of 
' '  any  general  act 
"for  the  regulation 
"of  factories  or 
"bakehouses." 

Section  eight  and  the 
following  words  in 
section  forty-eight, 
"the  Factory  Acts, 
"1833  to  1874,  as 
"amended  by  this 
"act,  and  includes 
"the  Workshop 
"Acts,  1867  to  1871, 
"as  amended  by 
"this  act,  and". 
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[*762]  *Aw  Act  to  regulate  the  Employment  of  Children  in  places 
of  public  amusement  in  certain  cases.         [24th  July,  1879.] 

"Whereas  it  is  expedient  to  regulate  the  employment  of  children  in  places  of 
public  amusement  in  certain  cases : 
Be  it  therefore  enacted  hy,  &c. ,  &c. ,  as  follows  : 

1.  This  act  may  he  cited  as  the  Children's  Dangerous  Performances  Act, 
1879. 

2.  This  act  shall  not  come  into  operation  until  the  firstday  of  January,  1880, 
which  date  is  hereinafter  referred  to  as  the  commencement  of  this  act. 

3.  Prom  and  after  the  commencement  of  this  act,  any  person  who  shall  cause 
any  child  under  the  age  of  fourteen  years  to  take  part  in  any  public  exhibition 
or  performance  whereby,  in  the  opinion  of  a  court  of  summary  jurisdiction,  the 
life  or  limbs  of  such  child  shall  be  endangered,  and  the  parent  or  guardian,  or 
any  person  having  the  custody,  of  such  child,  who  shall  aid  or  abet  the  same, 
shall  severally  be  guilty  of  an  offence  against  this  act,  and  shall  on  summary 
conviction  be  liable  for  each  offence  to  a  penalty  not  exceeding  ten  pounds. 

And  where  in  the  course  of  a  public  exhibition  or  performance,  which  in  its 
nature  is  dangerous  to  the  life  or  limb  of  a  child  under  such  age  as  aforesaid 
taking  part  therein,  any  accident  causing  actual  bodily  harm  occurs  to  any 
such  child,  the  employer  of  such  child  shall  be  liable  to  be  indicted  as  having 
committed  an  assault ;  and  the  court  before  whom  such  employer  is  convicted 
on  indictment  shall  have  the  power  of  awarding  compensation  not  exceeding 
twenty  pounds,  to  be  paid  by  such  employer  to  the  child,  or  to  some  person 
named  by  the  court  on  behalf  of  the  child,  for  the  bodily  harm  so  occasioned  ; 
provided  that  no  person  shall  be  punished  twice  for  the  same  offence. 

4.  Whenever  any  person  is  charged  with  an  offence  against  this  act  in  re- 
spect of  a  child  who  in  the  opinion  of  the  court  trying  the  case  is  apparently 
of  the  age  alleged  by  the  informant,  it  shall  lie  on  the  person  charged  to  prove 
that  the  child  is  not  of  that  age. 

5.  Every  offence  against  this  act  in  respect  of  which  the  person  committing 
It  is  liable  as  above  mentioned  to  a  penalty  not  exceeding  ten  pounds  shall  be 
prosecuted  and  the  penalty  recovered  with  costs  in  a  summary  manner,  as  fol- 
lows: 

In  England,  in  accordance  with  the  provisions  of  the  act  eleventh  and 
twelfth  Victoria,  chapter  forty-three,  intituled  ' '  An  Act  to  facilitate  the 
performance  of  the  duties  of  justices  of  the  peace  out  [of  sessions  within 
England  and  Wales  with  respect  to  summary  convictions  and  orders, ' '  and 
of  any  act  or  acts  amending  the  same  (d)  ;  and  the  court  of  summary  juris- 
diction when  hearing  and  determining  an  information  in  respect  of  any 
offence  under  this  act  shall  be  constituted  either  of  two  or  more  justices  of 
the  peace  in  petty  sessions,  sitting  at  a  place  appointed  for  the  holding  of 
petty  sessions,  or  some  magistrate  or  officer  'sitting  alone  or  with  others  at 
some  court  or  other  place  appointed  for  the  administration  of  justice  for 
the  time  being  empowered  by  law  to  do  alone  any  act  authorised  to  be 
done  by  more  than  one  justice  of  the  peace  : 

In  Scotland,  in  accordance  with  the  provisions  of  the  Summary  Procedure 
Act,  1864,  and  of  any  act  of  acts  amending  the  same  ;  and 

In  Ireland,  within  the  police  district  of  Dublin  metropolis  in  accordance  with 
the  provisions  of  the  acts  regulating  the  powers  and  duties  of  justices  of 
the  peace  for  such  district,  or  of  the  police  of  such  district,  and  elsewhere 
in  Ireland  in  accordance  with  the  provisions  of  the  Petty  Sessions  (Ireland) 
Act,  1851,  and  any  act  amending  or  affecting  the  same. 

(d)  See  the  Summary  Jurisdiction  Act,  1879,  42  &  43  Vict.  c.  49. 
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*43  &  44  Vict.  o.  42.  [*763] 

An  Act  to  extend  and  regulate  the  Liability  of  Employers  to  make 
Compensation  for  Personal  Injuries  suffered  by  Workmen  in 
their  service.  [7th  September,  1880.] 

Be  it  enacted  by,  &c.,  &c.,  as  follows  : — 

1.  Where  after  the  commencement  of  this  act  personal  injury  is  caused  to  a 
■workman  (e). 

(1.)  By  reason  of  any  defect  in  the  condition  of  the  -ways  (/),  works,  ma^ 
chinery  (g),  or  plant  connected  with  or  used  in  the  business  of  the  em- 
ployer (7i) ;  or 

(2.  By  reason  of  the  negligence  of  any  person  in  the  ser%'ice  of  the  employer 
who  has  any  superintendence  (»)  entrusted  to  him  whilst  in  the  exer- 
cise of  such  superintendence  (A)  ;  or 

(3. )  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  employer 
to  whose  orders  or  directions  the  workman  at  the  time  of  the  injury 
was  bound  to  conform  (?),  and  did  conform,  where  such  injury  resulted 
from  his  having  so  conformed  ;  or 

(4.)  By  reason  of  the  act  or  omission  of  any  person  in  the  service  of  the  em- 
ployer done  or  made  in  obedience  to  the  rules  or  byelaws  of  the  em- 
ployer, or  in  obedience  to  particular  instructions  given  by  any  pereon 
delegated  with  the  authority  of  the  employer  in  that  beMalf  (m) ;  or 

(5 .)  By  reason  of  the  negligence  oji  any  person  in  the  service  of  the  *em-  [*764] 

(e)  See  post,  sect.  8.  It  has  been  decided  in  England  that  an  omnibus  con- 
ductor is  not  within  the  act  (dissenting  from  the  Scotch  case  of  Wilson  v.  The 
Glasgow  Tramways  and  Omnibus  Co.,  Sess.  Cas.,  4th  Ser.  vol.  5,  981)  ;  Morgan 
•7.  General  Omnibus  Co.,  12  Q.  B.  Div.  201  ;  affd.  53  L.  J.,  C.  L.  3.52.  Morgan 
■V.  General  Omnibus  Co.  is  also  reported  13  Q.  B.  D.  832.  In  Leech  v.  Gartside, 
.52  L.  T.,  N.  S.  427,  an  overlooker  of  looms  one-half  of  whose  time  was  taken 
Tip  in  manual  labour,  was  held  to  be  a  workman  within  the  act. 

(/)  A  temporary  obstruction  is  not  a  defect  in  the  condition  of  a  way, 
M'Giffen  v.  Palmer's  Ship  Building  Co.,  52  L.  J.,  C.  L.  25;  10  Q.  B.  D.  5. 

(g)  This  applies  to  a  case  where  the  machine,  though  not  defective  in  its 
<»nstruction,  was  under  the  circumstances  in  which  it  was  used  calculated  to 
cause  injury  to  those  using  it.  Heske  v.  Samuelson,  12  Q.  B.  D.  30  ;  53  L.  J., 
■C.  L.  45.     Aud  see  Cripps  v.  Judge,  13  Q.  B.  Div.  583  ;   53  L.  J.,  C.  L.  517. 

(h)  See  sect.  2,  snbsect.  1. 

li)  See  sect.  8. 

(k)  It  has  been  held  that  a  ' '  gangway  man ' '  whose  duties  were  to  give  the 
word  when  certain  sacks  were  to  be  hoisted  by  a  steam  crane  from  a  barge 
alongside,  and  lowered  into  a  vessel,  was  a  fellow  labourer,  and  not  a  person 
who  had  superintendence  entrusted  to  him.  Shaffers  v.  The  General  Steam  Navi- 
gation Co.,  52  L.  J.,-C.  L.  260  ;  10  Q.  B.  D.  356.  See  also  Bobins  v.  Cubitt,  46 
L.  T.,  N.  S.  535.  But  an  employer  maybe  liable  although  the  superintendent  is 
voluntarily  assisting  in  manual  labour.  Osborne  v.  Jackson,  11  Q.  B.  D.  619. 
See  also  Morrison  v.  Baird,  IOC.  of  S.  Cas.  271  (Sc). 

{l)  If  the  orders  were  such  that  the  plaintiff  was  not  bound  to  conform,  he 
■could  not  recover  against  the  employer.  Bunker  v.  The  Midland  Railway  Co., 
47  L.  T.,  N.  S.  476,  ante,  p.  235.  See  also  Millward  v.  Same  Co.,  14  Q.  B.  D. 
68,  Van-boy  and  Carman.  Also  reported  in  54  L.  J.,  C.  L.  202 ;  52  L.  T.,  N. 
S.  255.  And  see  StuaH  v.  Evans,  49  L.  T.,  ]S\  S.  138,  that  the  defence  of  con- 
tributory negligence  is  not  done  away  with  by  the  act. 

(to)  See  sect.  2,  subsect.  2. 

(761) 


700  43  &  44  Vict.  c.  42. 

ployer  who  has  the  charge  or  control  of  any  signal,  points  (n),  locomo- 
tive engine  (o),  or  train  upon  a  railway  (p), 
The  term  railway  includes  a  temporary  tramway  used  by  a  contractor. 
Doughty  v.  ^irbank,  52  L.  J.,  C.  L.  480 ;  10  Q.  B.  D.  358. 

the  workman,  or  in  case  the  injury  results  in  death,  the  legal  personal  repre- 
sentatives of  the  workmen,  and  any  persons  entitled  in  case  of  death,  shall 
have  the  same  right  of  compensation  and  remedies  against  the  employer  as  if 
the  workman  had  not  been  a  workman  of  nor  in  the  service  of  the  employer, 
nor  engaged  in  his  work. 

2.  A  workman  shall  not  be  entitled  under  this  act  to  any  right  of  compensa- 
tion or  remedy  against  the  employer  in  any  of  the  following  cases  ;  that  is  to 
say, 

(1.)  Under  sub-section  one  of  section  one,  unless  the  defect  therein  men- 
tioned arose  from,  or  had  not  been  discovered  or  remedied  owing  to  the 
negligence  of  the  employer,  or  of  some  person  in  the  service  of  the  em- 
ployer; and  entrusted  by  him  with  the  duty  of  seeing  that  the  ways, 
works,  machinery,  or  plant  were  in  proper  condition. 

(2.)  Under  sub-section  four  of  section  one,  unless  the  injury  resulted  from 
some  impropriety  or  defect  in  the  rules,  byelaws,  or  instructions, 
therein  mentioned ;  provided  that  where  a  rule  or  byelaw  has  been 
approved  or  has  been  accepted  as  a  proper  rule  or  byelaw  by  one  of 
her  Majesty's  Principal  Secretaries  of  State,  or  by  the  Board  of  Trade 
or  any  other  department  of  the  Government,  under  or  by  virtue  of  any 
act  of  parliament,  it  shall  not  be  deemed  for  the  purposes  of  this  act- 
to  be  an  improper  or' defective  rule  or  byelaw. 

(3. )  In  any  case  where  the  "workmen  knew  of  the  defect  or  negligence  which 
caused  his  injury,  and  failed  within  a  reasonable  time  to  give,  or  cause 
to  be  given,  information  thereof  to  the  employer  or  some  person  supe- 
rior to  himself  in  the  service  of  the  employer,  unless  he  was  aware 
that  the  employer  of  such  superior  already  knew  of  the  said  defect  or 
negligence. 

3.  The  amount  of  compensation  recoverable  under  this  act  shall  not  exceed 
such  sum  as  may  be  found  to  be  equivalent  to  the  estimated  earnings,  dui-ing' 
the  three  years  preceding  the  injury,  of  a  person  in  the  same  grade  employed 
during  those  years  in  the  like  employment  and  in  the  district  in  which  the 
workman  is  employed  at  the  time  of  the  injury. 

4.  An  action  for. the  recovery  under  this  act  of  compensation  for  an  injury 
shall  not  be  maintainable  unless  notice  (g)  that  injury  has  been  sustained  is 
given  within  six  weeks,  and  the  action  is  commenced  within  six  months  from 
[*765]  the  occurrence  of  the  accident  causing  the  injury,  or,  in  *case  of  death, 
within  twelve  months  from  the  time  of  death  :  Provided  always,  that  in  case- 
of  death  the  want  of  such  notice  shall  be  no  bar  to  the  maintenance  of  such 
action  if  the  judge  shall  be  of  opinion  that  there  was  reasonable  excuse  for  such 
want  of  notice. 

5.  There  shall  be  deducted  from  any  compensation  awarded  to  any  work- 

(n)  It  was  the  duty  of  P.,  a  workman  employed  in  the  signal  department  of 
the  defendants'  railway,  to  clean,  oil,  and  adjust  the  points  and  wires  of  the 
locking  apparatus  at  various  places  along  the  line,  and  to  (io  slight  repairs,  and 
he  was,  with  others,  subject  to  the  orders  of  an  inspector  who  was  responsible 
for  the  points  and  locking  gear,  which  were  moved  by  men  in  signal  boxes, 
being  kept  in  proper  condition.  It  was  held  that  there  was  evidence  to  go  to- 
the  jury  that  P.  had  "  charge  or  control "  of  the  points.  Gibbsv.  Great  Western 
Railway  Co.,  11  Q.  B.  Div.  22 ;    12  Q.  B.  Div.  208  ;  53  L.  J.,  C.  L.  543. 

(o)  A  steam  crane  iixed  on  a  movable  truck  is  not  a  locomotive  engine.  Mwr- 
phy  V.  Wilson,  52  L.  J.,  C.  L.  524. 

{p)  A  man  working  a  capstan  whereby  he  could  put  a  train  of  trucks  in  mo- 
tion was  held  to  be  in  "charge  or  control  of  a  train  upon  a  railway."  Cox  v. 
Oreat  Western  Railway  Co.,  9  Q.  B.  D.  106. 

{q)  See  as  to  this  notice,  sect.  7. 
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man,  or  representatives  of  a  workman,  or  persons  claiming  by,  under,  or  tlirougb 
a  workman  in  respect  of  any  cause  of  action  arising  under  this  act,  any  penalty 
or  part  of  a  penalty  which  may  have  heen  paid  in  pursuance  of  any  "other  act 
of  parliament  to  such  workman,  representatives,  or  persons  in  respect  of  the- 
same  cause  of  action  ;  and  where  an  action  has  heen  brought  under  this  act  by 
any  workman,  or  the  representatives  of  any  workman,  or  any  persons  claiming 
by,  under,  or  through  such  workman,  for  compensation  in  respect  of  any  cause 
of  action  arising  under  this  act,  and  payment  has  not  previously  been  made  of 
any  penalty  or  part  of  a  penalty  under"  any  other  act  of  parliament  in  respect 
of  the  same  cause  of  action,  such  workman,  representatives,  or  person  shall 
not  be  entitled  thereafter  to  receive  any  penalty  or  part  of  a  penalty  under  any 
other  act  of  parliament  in  respect  of  the  same  cause  of  action. 

6. — (1.)  Every  action  for  recovery  of  compensation  under  this  act  shall  be 
brought  in  a  county  court,  but  may,  upon  the  application  of  either  plaintiff  or 
defendant,  be  removed  into  a  superior  court  in  like  manner  and  upon  the  same 
conditions  as  an  action  commenced  in  a  county  court  may  by  law  be  removed  (r). 

(2. )  Upon  the  trial  of  any  such  action  in  a  county  court  before  the  judge 
without  a  jury  one  or  more  assessors  may  be  appointed  for  the  purpose  of  ascer- 
taining the  amount  of  compensation. 

(3.)  For  the  purpose  of  regulating  the  conditions  and  mode  of  appointment 
and  remuneration  of  such '  assessors,  and  all  matters  of  procedure .  relating  to- 
their  duties,  and  also  for  the  purpose  of  consolidating  any  actions  under  this- 
act  in  a  county  court,  and  otherwise  preventing  multiplicity  of  such  actions, 
rules  and  regulations  may  be  made,  varied,  and  repealed  from  time  to  time  in 
the  same  manner  as  rules  and  regulations  for  regulating  the  practice  and  pro- 
cedure in  other  actions  in  county  courts  (s). 

"County"  court"  shall,  with  respect  to  Scotland,  mean  the  "Sheriff's  Court," 
and  shall,  vrith  respect  to  Ireland,  mean  the  "  Civil  Bill  Court." 

In  Scotland  any  action  under  this  act  may  be  removed  to  the  Court  of  Ses- 
sions at  the  instance  of  either  party,  in  the  manner  provided  by,  and  subject  to 
the  conditions  prescribed  by,  section  nine  of  the  Sheriff  Courts  (Scotland)  Act, 
1877  (t). 

In  Scotland  the  sheriff  may  conjoin  actions  arising  out  of  the  same  occur- 
rence or  cause  of  action,  though  at  the  instance  of  different  parties  and  in  re- 
spect of  different  injuries. 

7.  Notice  in  respect  of  an  injury  under  this  act  (u)  shall  give  the  name 
*and  address  of  the  person  injured,  and  shall  state  in  ordinary  language  [*766] 
the  cause  of  the  injury  and  the  date  at  which  it  was  sustained,  and  shall  be 
served  on  the  employer,  or,  if  there  is  more  Jthan  one  employer,  upon  one  of 
such  employers. 

The  notice  may  be  served  by  delivering  the  same  to  or  at  the  residence  or 
place  of  business  of  the  person  on  whom  it  is  to  be  served. 

The  notice  may  also  be  served  by  post  by  a  registered  letter  addressed  to  the 
person  on  whom  it  is  to  be  served  at  his  last  known  place  of  residence  or  place 
of  business  ;  and,  if  served  by  post,  shall  be  deemed  to  have  been  served  at 

(r)  See  Mundmj  v.  Thames  Iron  Works,  <&c.  Co.,  52  L.  J.,  C.  L.  119  ;  10  Q.  B. 
D.  59. 

(s)  See  rules,  post,  p.  766. 

h)  40  &  41  Vict,  c,  .'iO. 

(u)  See  sect.  4.  Notice  under  this  act  must  be  in  writing,  although  the  em- 
ployer was  present  when  the  accident  happened.  Moyle  v.  Jenkins,  51  L.  J., 
C.  L.  113  ;  8  Q.  B.  D.  116  ;  Keen  v.  Millwall  Dock  Co.,  51  L.  J.,  C.  L.  277 ;  8  Q. 
B.  D.  482.  The  notice  need  only  state  cause  of  injury,  not  cause  of  action. 
Clarkson  v.  Musgrave,  51  L.  J.,  C.  L.,  526;  9  Q.  B.  D.  386.  And  an  omission 
to  state  cause  of  injury,  is  a  "defect  "  which  does  not  render  the  notice  invalid. 
Stone  V.  Hyde,  51  L.  J.,  C.  L.  452  ;  9  Q.  B.  D.  76.  Even  an  omission  of  the 
date  of  the  injury  has  been  held  not  to  invalidate  the  notice  where  the  defend- 
ant was  not  prejudiced,  and  it  was  not  done  for  the  purpose  of  misleading. 
Carter  v.  Drysdale,  12  Q.  B.  D.  91  ;  53  L.  J.,  C.  L.  557. 
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the  time  -when  a  letter  containing  the  same  would  be  delivered  in  the  ordinary 
■course  of  post ;  and,  in  proving  the  service  of  such  notice,  it  shall  be  sufficient 
to  prove  that  the  notice  was  properly  addressed  and  registered. 

Where  the  employer  is  a  body  of  persons  corporate  or  unincorporate  the 
notice  shall  be  served  by  delivering  the  same  at  or  by  sending  it  by  post  in  a 
registered  letter  addressed  to  the  ofiice,  or,  if  there  be  more  than  one  office,  any 
one  of  the  offices  of  such  body. 

A  notice  under  this  section  shall  not  be  deemed  invalid  by  reason  of  any  defect 
■or  inaccuracy  therein,  unless  the  judge  who  tries  the  action  arising  from  the 
injury  mentioned  in  the  notice  shall  be  of  opinion  that  the  defendant  in  the 
action  .is  prejudiced  in  his  defence  by  such  defect  or  inaccuracy,  and  that  the 
■defect  or  inaccuracy  was  for  the  purpose  of  misleading. 

8.  For  the  purposes  of  this  act,  unless  the  context  otherwise  requires, — 
The  expression  "person  who  has  superintendence  entrusted  to  him"  means 

a  person  whose  sole  or  principal  duty  is  that  of  superintendence,  and 
who  is  not  ordinarily  engaged  in  manual  labour : 
The  expression  ' '  employer ' '  includes  a  body  of  persons  corporate  or  unin- 
corporate : 
The  expression  "workman"  means  a  railway  servant  {x)  and  any  person  to 
whom  the  Employers  and  Workmen  Act,  1875  (y),  applies. 

9.  This  act  shall  not  come  into  operation  until  the  1st  day  of  January,  1881, 
which  date  is  in  this  act  referred  to  as  the  commencement  of  this  act. 

10.  This  act  may  be  cited  as  the  Employers'  Liability  Act,  1880,  and  shall 
■continue  in  force  till  the  31st  day  of  December,  1887,  and  to  the  end  of  the 
then  next  session  of  parliament,  and  no  longer,  unless  parliament  shall  other- 
wise determine,  and  all  actions  commenced  under  this  act  before  that  period 
shall  be  continued  as  if  the  said  act  had  not  expired. 
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1.  These  rules  may  be  cited  as  the  County  Court  Eules,  1880,  or  each  rule 
■may  be  cited  as  if  it  had  been  one  of  the  County  Court  Eules,  1875,'and  had 
Ijeen  numbered  therein  by  the  number  of  the  order  and  rule  placed  in  the  mar- 
gin opposite  each  of  these  rules. 

2.  An  order  and  rule  referred  to  by  number  in  these  rules  shall  mean  the 
■order  and  rule  so  numbered  in  the  County  Court  Eules,  1875. 

,[*767]  *OEDEE  XXXIX6. 

The  Employees'  Liability  Act,  1880. 
Service  of  Summons. 

13.  A  summons  in  an  action  brought  under  the  provisions  of  the  Employers' 
'Liability  Act,  1880,  where  it  is  to  be  served  in  the  home  district,  shall  be  de- 
livered to  the  bailiff  thirty-two  clear  days  at  least,  and  where  it  is  to  be  served 
in  a  foreign  district,  thirty-five  clear  days  before  the  return  day,  but  it  shall  in 
either  case  be  served  thirty  clear  days  before  the  return  day  thereof. 

14.  Particulars  of  demand  shall  be  filed  by  the  plaintiff  at  the  time  of  the 
■entry  of  the  plaint,  whatever  the  amount  claimed  may  be  ;  and  a  copy  thereof 
shall  be  forthwith  sent  to  the  judge. 

(x)  General  manager.  Conway -v.  Belfast,  cfec.  Railway  Co.,  Ir.  Eep.  11  C.  L. 
346. 

{y)  38  &  39  Vict.  c.  90,  ante,  p.  698. 
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15.  The  particulars  of  demand  shall  state  in  ordinary  language  the  cause  of 
the  injury,  and  the  date  at  wliioh  it  was  sustained,  and  the  amount  of  compen- 
sation claimed,  and  where  the  action  is  brought  by  more  than  one  plaintiff,  the 
jimount  of  compensation  claimed  by  each  plaintiff,  and  where  the  injury  of 
which  the  plaintiff  complains  shall  have  arisen  by  reason  of  the  act  or  omis- 
sion of  any  person  in  the  service  of  the  defendant,  the  particulars  shall  give 
the  name  and  description  of  such  person. 

Jury. 

16.  Notice  of  a  demand  for  a  jury  shall  he  given  in  wi-iting  to  the  registrar  of 
the  court  fifteen  clear  days  at  least  before  the  return  day,  and  the  summonses 
to  the  intended  jurors  shall  be  delivered  to  the  bailiff  forthwith. 

Aasessors. 

17.  Any  person  who  shall,  as  hereinafter  provided,  be  appointed  by  the 
judge  to  act  as  an  assessor  in  the  action,  shall  be  qualified  so  to  act. 

18.  Where  no  demand  for  a  jury  shall  have  been  made,  a  party  who  desires 
assessors  to  be  appointed  shall,  ten  clear  days  at  least  before  the  return  day, 
file  an  application  according  to  the  form  in  the  schedule,  stating  the  number  of 
assessors  he  proposes  to  be  appointed,  and  the  names,  addresses,  and  occupa^ 
tions  of  the  persons  who  may  have  expressed  their  willingness  in  writing  to 
act  as  assessors.  If  the  applicant  has  obtained  the  consent  of  the  other  party 
to  the  persons  named  being  appointed,  he  shall  file  such  consent  with  his  ap- 
plication. 

19.  Where  the  application  for  the  appointment  of  assessors  has  been  made 
by  one  party  to  an  action  only,  the  registrar  shall  forward  the  application  so 
made  to  the  other  party,  who  may  then  either  file  an  application  for  assessors, 
or  file  objections  to  one  or  more  of  the  persons  proposed. 

20.  Where  separate  applications  are  filed  by  the  parties,  no  objection  to  the 
persons  proposed  shall  be  made  by  either  party,  but  the  judge  may  appoint 
from  the  persons  named  in  each  application  one  or  more  assessor  or  assessors, 
provided  that  the  same  number  of  assessors  be  appointed'from  the  names  given 
in  such  applications  respectively.     ' 

21.  The  applications  for  the  appointment  of  assessors,  together  with  any  ob- 
jections made  to  the  persons  proposed,  shall  be  forwarded  by  the  registrar  to 
the  judge. 

22.  Where  the  judge  shall  grant  the  application  for  the  appointment  of  as- 
sessors he  shall  appoint  such  of  the  persons  proposed  for  assessors  as  he  may 
think  fit,  subject  to  the  provisions  hereinbefore  or  hereinafter  contained  in  this 
order. 

*23.  In  any  action  where  no  demand  for  a  jury  has  been  made,  and  [*768.] 
an  application  for  the  appointment  of  assessors  has  been  filed,  the  judge  may, 
either  before  or  at  the  return  day,  nominate  one  or  more  additional  persons  to 
act  as  assessor  or  assessors  in  the  action.  Where  no  application  for  assessors 
has  been  made,  the  judge  may,  if  he  think  fit,  appoint  any  one  or  more  per- 
sons to  act  as  assessor  or  assessors  in  the  action  before  or  at  the  return  day. 

24.  If  at  the  time  and  place  appointed  for  the  trial  all  or  any  of  the  as.sessors 
appointed  shall  not  attend,  the  judge  may  either  proceed  to  try  the  action 
with  the  assistance  of  such  of  the  assessors,  if  any,  as  shall  attend,  or  he  may 
adjourn  the  trial  generally,  or  upon  any  terms  which  he  may  think  fit,  or  he 
may  appoint  any  person  who  may  be  available  and  who  is  willing  to  act,  and 
who  is  not  objected  to  or  who  if  objected  to  is  objected  to  on  some  insufficient 
ground,  or  the  judge  may  try  the  action  without  assessors  if  he  shall  think  fit. 

25.  Every  person  nominated  as  an  assessor  shall  receive  for  each  day's  attend- 
ance in  every  action  the  sum  of  two  guineas,  together  with  such  further  sum, 
If  any,  for  his  expenses  as  the  judge  may  order. 

26.  Every  person  requiring  the  judge  to  be  assisted  by  assessors  shall,  at  the 
time  of  filing  his  application  deposit  with  the  registrar  the  sum  of  two  guineas 
for  each  assessor  proposed,  and  such  payments  shall  be  considered  as  costs  in 
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-the  action,  unless  otherwise  ordered  by  the  judge.  Provided  that  where  a  per- 
son proposed  as  an  assessor  shall  have  in  writing  informed  the  registrar  that  he 
■does  not  require  his  remuneration  to  be  so  deposited,  no  deposit  in  respect  of 
such  person  shall  be  required. 

27.  Where  an  action  shall  be  tried  by  the  judge  with  the  assistance  of  any 
.assessors  in  addition  to  or  independently  of  any  a.s.sessors  proposed  by  the  par- 
ties the  remuneration  of  such  assessors  shall  be  borne  by  the  parties,  or  either 
of  them,  as  the  judge  shall  direct. 

'„.  29.  If  after  an  assessor  has  been  appointed  the  action  shall  not  be  tried,  the, 
judge  shall  have  power  to  make  an  allowance  to  him  in  respect  of  any  expense 
or  trouble  which  he  may  have  incurred  by  reason  of  his  appointment,  and 
•direct  the  payment  to  be  made  out  of  the  sum  deposited  for  his  remuneration. 

29.  The  assessors  shall  sit  in  court  with  the  judge,  and  assist  him  when  re- 
quired with  their  opinion  and  special  knowledge  for  the  i)urpose  of  ascertain- 
ing the  amount  of  compensation,  if  any,  which  the  plaintiiT  shall  be  entitled 
to  recover. 

Consolidations  of  Actions  or  Stay  of  Proceedings. 

30.  Where  several  actions  shall  be  brought  under  this  act  against  a  defend- 
:ant  in  the  same  court  in  respect  of  the  same  negligence,  act,  or  omission,  the 
defendant  shall  be  at  liberty  to  apply  to  the  judge  that  the  said  actions  shall 
be  consolidated. 

31.  Applications  for  cjnsolidation  of  actions  shall  be  made  upon  notice  to 
the  plaintififs  affected  by  such  consolidation. 

32.  In  case  several  actions  shall  be  brought  under  this  act  against  a  defend- 
ant in  the  same  court  in  respect  of  the  same  negligence,  act,  or  oniission,  the 
'defendant  may,  on  filing  an  undertaking  to  be  bound  bd  far  as  his  liability  for 
.such  negligence,  act,  or  omission  is  concerned  .by  the  decision  in  such  one  of 
the  said  actions  as  may  be  selected  by  the  judge  apply  to  the  judge  for  an 
order  to  stay  the  proceedings  in  the  actions  other  than  in  the  one  so  selected, 
until  judgment  is  given  in  such  selected  action. 

,[*769]  *33.  Applications  for  stay  of  proceedings  shall  lie  made  uptm  notice 
to  the  plaintiffs  affected  by  stay  of  proceedings  or  ex  parte. 

34.  Upon  the  hearing  of  any  application  for  consolidation  of  actions  or  for 
stay  of  proceedings,  the  judge  shall  have  power  to  impose  such  terms  and  con- 
ditions and  make  such  order  in  the  matter  as  may  be  just. 

35.  If  any  order  shall  be  made  by  a  judge  upiin  an  ex  parte  application  to 
stay  proceedings,  it  shall  be  competent  to  the  plaintiffs  affected  by  such  order 
to  apply  to  the  j  udge,  upon  notice  or  ex  parte,  to  vary  or  dischargi^  the  order 
so  made,  and  upon  such  last-mentioned  application  suQh  order  shall  be  made 
as  the  judge  shall  think  fit,  and  the  judge  shall  have  power  to  dispose  of  the 
eo.sts  occasioned  by  such  order  or  orders  as  he  may  deem  right. 

36.  In  case  a  verdict  in  the  selected  action  shall  be  given  against  the  de- 
fendant, the  plaintiffs  in  the  action  stayed  shall  be  at  liberty  to  proceed  for 
the  purpose  of  ascertaining  and  recovering  their  damages  and  costs. 

37.  A  defendant  may  admit  the  truth  in  the  plaintiff's  particulars  in  the 
actions  of  any  statement  of  his  liability  for  such  negligence,  act,  or  omission, 
and  thereupon  the  provisions  of  Order  XII.  rule  3,  shall  apply. 

Where  two  or  more  persons  are  joined  as  plaintiffs  under  Order  V.  rule  1, 
and  the  negligence,  act,  or  omission,  which  is  the  cause  of  action  shall  be 
proved,  the  judgment  shall  be  for  all  the  plaintiffs,  but  the  amount  of  compen- 
sation, if  any,  that  each  plaintiff  is  entitled  to  shall  be  separately  found  and 
get  forth  in  the  judgment,  and  the  amount  »f  costs  awarded  in  the  action  shall 
be  ordered  to  be  paid  to  such  person  and  in  such  manner  as  the  court  may 
think  fit. 

Should  the  defendant  fail  to  pay  the  several  amounts  of  compensation  and 
the  costs  awarded  in  the  action,  execution  against  his  goods  may  issue  as  in  an 
ordinary  action,  and  should  the  proceeds  of  the  execution  be  insufficient,  after 
deducting  all  costs,  to  pay  the  whole  of  the  amounts  awarded,  a  dividend  shall 
be  paid  to  each  plaintiff,  calculated  upon  the  proportion  of  the  amount  which 
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■shall  have  been  awarded  to  the  respective  plaintiflfs  to  the  total  amount  real- 
ised after  the  deduction  of  all  the  costs  of  the  action  as  aforesaid. 


SCHEDULE. 

Application  poe  Assessoks. 

The  Employers  Liability  Act,  1880. 

In  the  County  Court  of  holden  at 

Betvfeen  plaintiff, 

defendant. 
The  plaintiff  [or  defendant]  applies  to  have  an  assessor  [or        assessors]  ap- 
pointed to  assist  the  court  in  ascertaining  the  amount  of  compensation  to  he 
.awarded  to  the  plaintiff,  should  the  judgment  he  in  his  favour  ;  and  he  sub- 
mits the  names  of  the  following  persons,  who  have  expressed  their  willingness  > 
in  writing  to  act  as  assessors,  should  they  be  appointed. 

{Here  set  out  the  names,  addresses,  and  occupations  of  the  persons  above  referred  to. ) 
*tThe  defendant  [or  plaintiff]  consents  to  the  appointment  of  any  of  [*770] 
"the  persons  above  named  to  act  as  assessors  in  this  action,  as  appears  by  his 
•consent  thereto  filed  herewith. 

Plaintiff  [or  Defendant]. 
Appointment  by  Judge. 
I  appoint 

E.  F. 
G.  H. 
ix)  be  assessors  in  this  action. 

Judge, 
t  Where  the  other  party  does  not  consent,  or  where  the  other  party  has  filed  an  ap- 
plication for  the  appointment  of  assessors,  strike  this  paragraph  out. 


We,  John  Bury  Dasent,  Eupert  Alfred  Kettle,  Alfred  Martinpau,  Henry  J. 
Stonor,  and  James  Motteram,  being  judges  of  county  courts  appointed  to  frame 
rules  and  orders'for  regulating  the  practice  of  the  courts,  and  forms  of  proceed- 
ings therein,  under  the  32nd  section  of  "The  County  Courts  Act,  1856,"  have 
"by  virtue  of  the  powers  vested  in  us  thereby  and  of  all  other  powers  enabling 
us  in  this  behalf,  framed  the  foregoing  rules  and  forms,  and  we  do  hereby  cer- 
tify the  same  to  the  Lord  Chancellor  accordingly. 

J.  B.  Dasent. 

EuPEKT  Kettle. 

A.  Maetineau. 

H.  J..  Stonoe. 

J.  MOTTEEAM. 

I  approve  of  these  rules  and  forms  to  come  into  force  in  all  county  courts  on 
the  1st  day  of  January,  1881. 

SELBOENE,  C. 
27th  December,  1880. 
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45  Vict.  c.  3. 

An  Act  to  amend  the  Law  relating  to-  the  use  of  Gunpowder  in- 
state Mines.  [29fch  March,  1882.] 

Be  it  enacted  by,  &c.,  &c.,  as  follows : 

1.  This  act  may  be  cited  as  the  Slate  Mines  (Gunpowder)  Act,  1882. 

2.  (1.)  It  shall  be  lawful  for  one  of  her  Majesty's  Principal  Secretaries  of 
State,  if  he  shall  think  fit,  from  time  to  time,  on  the  application  of  the  owner, 
agent,  or  manager  of  any  slate  mine,  to  exempt  such  mine  from  the  general 
rule  contained  in  sub-section  two  of  section  twenty-three  of  the  Metalliferous 
Mines  Regulation  Act,  1872  (z),  with  respect  to  the  use  of  gunpowder  or  other 
explosive  substances,  or  any  portion  of  such  rule. 

(2. )  The  application  shall  be  transmitted  by  the  owner,  agent,  or  manager 
to  the  inspector  of  the  district,  and  the  requirements  of  sections  twenty-four 
and  twenty-eight  of  the  Metalliferous  Mines  Regulation  Act,  1872  (a),  as  to 
the  posting  of  any  proposed  special  rule  shall  extend  to  any  such  application  : 
Provided  that  the  exemption  shall  not  come  into  force  until  granted  by  the 
Secretary  of  State. 

[*771]  *(3.)  The  Secretary  of  State  may  at  any  time  revoke  such  exemption, 
but  such  revocation  shall  not  come  into  force  until  written  or  printed  notice- 
thereof  has  been  posted  up  at  the  mine  for  twenty-four  hours. 

(4. )  A  list  of  the  exemptions  granted  or  revoked  under  this  act  shall  be  set. 
forth  by  the  inspector  of  the  district  in  his  annual  report. 


46  &  47  Vict.  o.  31. 

An  Act  to  prohibit  the  Payment  of  Wages  to  Workmen  in  Public- 
houses  and  certain  other  places.  [20th  August,  1883.] 

Whereas  by'the  Coal  Mines  Regulation  Act,  1872  (6),  and  the  Metalliferous 
Mines  Regulation  Act,  1872  (c),  the  payment  in  public-housqs,  beershops,  or 
other  places  in  the  said  acts  mentioned  of  wages  to  persons  employed  in  or 
about  any  mines  to  which  the  said  acts  apply  is  prohibited,  and  it  is  expedient 
to  extend  such  prohibition  to  the  payment  in  public-houses,  beershops,  and 
other  places  in  England  and  Scotland  of  wages  to  all  workmen  as  defined  by 
this  act : 

Be  ittherefofe  enacted  by,  &c.,  &c.,  as  follows: 

1.  This  act  may  be  cited  as  the  Payment  of  Wages  in  Public-houses  Prohi- 
bition Act,  1883. 

2.  In  this  act  the  expression  "workman"  means  any  person  who  is  a 
labourer,  servant  in  husbandry,  journeyman,  artificer,  handicraftsman,  or  is 
otherwise  engaged  in  manual  ^labour,  whether  under  the  age  of  twenty-one 
years  or  above  that  age,  but  does  not  include  a  domestic  or  menial  servant,  nor 
any  person  employed  in  or  about  any  mine  to  which  the  Coal  Mines  Regu- 
lation Act,  1872,  or  the  Metalliferous  Mines'Regulatiou  Act,  1872,  applies  : 

3.  From  and  after  the  passing  of  this  act  no  wages  shall  be  paid  to  any 
workman  at  or  within  any  public-house,  beershop,  or  place  for  the  sale  of  any 
spirits,  wine,  cyder,  or  other  spirituous  or  fermented  liquor,  or  any  office,  gar- 
den, or  place  belonging  thereto  or  occupied  therewith,  save  and  except  such 
wages  as  are  paid  by  the  resident  owner  or  occupier  of  such  public-house, 
beershop,  or  place  to  any  workman  bon&  fide  employed  by  him. 

[z)  Ante,  p.  681.  (6)  Ante,  p.  645. 

[a)  Ante,  pp.  683,  684.    •  (c)  Ante,  p.  674. 
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Every  person  who  contravenes  or  fails  to  comply  with  or  permits  any  person 
to  contravene  or  fail  to  comply  with  this  act  shall  he  guilty  of  an  offence 
against  this  act. 

And  in  the  event  of  any  wages  heing  paid  by  any  person  in  contravention  of 
the  provisions  of  this  act  for  or  on  behalf  of  any  employer,  such  employer  shall 
himself  be  guilty  of  an  offence  against  this  act,  unless  he  prove  that  he  had 
taken  all  reasonable  means  in  his  power  for  enforcing  the  provisions  of  this  act 
anfl  to  prevent  such  contravention. 

4.  Every  peraon  who  is  guilty  of  an  offence  against  this  act  shall  be  liable  to 
a  penalty  not  exceeding  ten  pounds  for  each  offence;  and  all  offences  against 
this  act  may  be  prosecuted  and  all  penalties  under  this  act  may  be  recovered 
by  any  person  summarily  in  England  in  the  manner  provided  by  the  Summary 
Jurisdiction  Acts,  and  in  Scotland  in  the  manner  provided  by  the  Summary 
Jurisdiction  (Scotland)  Acts,  1864  and  1881.  , 

5.  This  act  shall  not  apply  to  Ireland. 


*46  &  47  Vict.  c.  53.  [*772] 

A.n  Act  to  amend  the  Law  relating  to  certain  Factories  and  Work- 
shops (d).  [25th  August,  1883.] 

Be  it  enacted  by,  &c.,  &c.,  as  follows : 

1.  This  act  may  be  cited  as  the  Factory  and  Workshop  Act,  1883. 

White  Lead  Factories. 

2.  After  the  31st  day  of  December,  1883,  it  shall  not  be  lawful  to  carry  on  a 
white  lead  factory  unless  such  factory  is  certified  by  an  inspector  to  be  in  con- 
formity with  this  act. 

3. — (1.)  A  white  lead  factory  shall  not  be  certified  to  be  in  conformity  with 
this  act  unless  the  scheduled  conditions,  that  is  to  say,  the  conditions  specified 
in  the  schedule  to  this  act,  as  amended  by  any  order  of  a  Secretary  of  State 
under  this  section,  and  including  any  conditions  added  by  any  such  order,  have 
been  complied  with. 

(2.)  A  Secretary  of  State  may  at  any  time,  by  writing  under  his  hand,  re- 
voke, alter,  add  to,  or  modify  all  or  any  of  the  conditions  specified  in  the 
schedule  to  this  act. 

4.  Within  a  reasonable  time  after  written  application  in  that  behalf,  addressed 
to  the  chief  inspector  of  factories  by  the  occupier  of  any  white  lead  factory, 
such  factqry  shall  be  inspected  by  an  inspector,  and  if  he  finds  that  the  sched- 
uled conditions  have  been  complied  with  he  shall  certify  to  a  Secretary  of  State 
that  the  factory  is  in  conformity  with  this  act  ;  and  a  copy  of  the  certificate, 
signed  by  the  inspector,  shall  be  forthwith  given  to  the  occupier. 

5.  If  at  any  time  after  a  white  lead  factory  has  been  certified  to  be  in  con- 
formity with  this  act  it  appears  to  an  inspector  that  the  factory  is  not  kept  in 
conformity  with  this  act,  he  shall  forthwith  give  notice  to  the  occupier  speci- 
fying in  what  respects  default  is  made;  and  unless  the  default  is  within  a 
reasonable  time  after  the  notice  remedied  to  the  satisfaction  of  an  inspector,  a 
Secretary  of  State  may,  if  he  sees  fit,  withdraw  the  certificate  until  the  default 
is  remedied. 

6.  The  occupier  of  a  white  lead  factory  which  after  the  31st  day  of  Decem- 
ber, 1883,  is  carried  on  vnthout  a  certificate  under  this  act  shall,  for  every  day 

{(ly  See  the  Factory  and  Workshop  Act,  1878,  41, &  42  Vict.  c.  16,  ante,  p. 
718. 
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during  -which  it  is  so  carried  on,  be  liable  on  summary  conviction  to  a  fine  not 
exceeding  two  pounds. 

7.  (1.)  ThereshallbeestablishednotlaterthanthelstdayofJanuary,  1884,  in 
every  white  lead  factory,  such  special  rules  for  the  guidance  of  the  persons  em- 
ployed therein  as  may  appear  best  calculated  to  enforce  the  use  by  them  of  the 
requirements  provided  under  this  act,  and  generally  to  prevent  injury  to  health 
in  the  course  of  their  employment. 

(2.)  Such  special  rules  when  established  shall  be  observed  in  and  about  ihe 
factory  as  if  they  were  enacted  in  this  act.    « 

(3.)  If  any  person  who  is  bound  to  observe  the  special  rules  established 
for  any  white  lead  factory  acts  in  contravention  of  or  fails  to  comply  with  any 
of  such  special  rules  he  shall  be  liable  on  summary  conviction  to  a  fine  not  ex- 
ceeding two  pounds;  and  the  occupier  of  such  factory  shall  also  be  liable  on 
summary  conviction  to  a  fine  not  exceeding  five  pounds,  unless  he  proves  that 
he  had  taken  all  reasonable  means,  by  publishing  and  to  the  best  of  his  power 
enforcing  the  said  rules,  to  prevent  such  'contravention  or  non-compliance.         , 

[*773]  *8.  (1.)  The  occupier  of  every  white  lead  factory  shall  frame  and 
transmit  to  the  chief  inspector,  for  approval  by  a  Secretary  of  State,  special 
rules  for  such  factory  within  three  months  after  the  passing  of  ths  act,  or 
within  three  months  after  the  opening  for  work  of  any  white  lead  factory 
not  opened  for  work  before  the  passing  of  this  act. 

(2.)  The  proposed  special  rules,  together  with  a  printed  notice  specifying 
that  any  objection  to  such  rules  on  the  ground  of  anything  contained  therein 
or  omitted  therefrom  may  be  sent  by  any  of  the  persons  employed  in  the  fac- 
tory to  the  chief  inspector,  shall,  during  not  less  than  two  weeks  before  such 
rules  are  transmitted  to  the  chief  inspector,  be  posted  up  in  like  manner  as  is 
provided  in  this  act  respecting  the  publication  of  special  rules  for  the  informa- 
tion of  persons  employed  in  the  factory;  and  a  certificate  that  such  rules  and 
notice  have  been  so  posted  up  shall  be  sent  to  the  chief  inspector,  with  the 
rules  signed  by  the  person  sending  the  same. 

(3.)  The  Secretary  of  State  may  approve  such  rules  either  with  or  without 
any  omission,  alteration  or  addition,  and  on  his  approval  being  signified  in 
such  manner  as  he  may  think  fit  the  special  rules  as  approved  may  be  estab- 
lisher.  But  no  such  omission,  alteration  or  addition  shall  be  made  without 
sufficient  notice  to  the  occupier  to  enable  him  to  state  his  objections,  if  any, 
thereto. 

9.  (1.)  After  special  rules  are  established  under  this  act  in  any  white  lead 
factory,  the  occupier  of  such  factory  may  from  time  to  time  propose  in  writing 
to  the  chief  inspector,  for  the  approval  of  a  Secretary  of  State  any  amendment 
of  such  rules  or  any  new  special  rules,  and  the  provisions  of  this  act  with  re- 
spect to  the  original  special  rules  shall  apply  to  all  such  amendments  and  new 
rules  in  like  manner,  as  near  as  may  be,  as  they  apply  to  the  original  rules. 

(2. )  A  Secretary  of  State  may  at  any  time  propose  to  the  occupier  of  any 
-white  lead  factory  any  new  special  rules  or  any  amendments  to  the  special 
Tules;  and  such  new  rules  or  amendments  shall,  as  settled  after  time  given  for 
consideration  of  the  objections,  if  any,  of  the  occupier,  b»  established  as  from  a 
date  to  be  fixed  by  a  Secretary  of  State  and  specified  therein. 

10.  If  the  occupier  of  any  white  lead  factory  to  which  this  act  applies  makes 
any  false  statement  with  respect  to  the  posting  np  of  the  special  rules  and  no- 
tices, he  shall  be  liable  on  summary  conviction  to  a  fine  not  exceeding  twenty 
pounds;  and  if  special  rules  for  any  white  lead  factory  are  not  transmitted 
within  the  time  limited  by  this  act  to  the  chief  inspector,  for  the  approval  of  a 
Secretary  of  State,  such  Secretary  may  by  writing  under  his  hand  establish  for 
that  factory  such  special  rules  as  he  may  see  fit,  to  come  into  operation  as  from 
a  date  to  be  fixed  by  him  and  specified  therein. 

11.  (1.)  Printed  copies  of  all  special  rules  for  the  time  being  in  force  in  any 
-white  lead  factory  under  this  act  shall  be  kept  posted  up  in  legible  characters 
in  conspicuous  places  in  the  factory  where  they  may  be  conveniently  read  by 
the  persons  employed.       * 
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(2. )  A  printed  copy  of  such  rules  shall  he  given  hy  the  occupier  to  any  person 
affected  thereby  on  his  or  her  application. 

(3.)  If  the  occupier  of  any  white  lead  factory  fails  to  comply  with  any  pro- 
vision of  this  section,  he  shall  be  liable  on  summary  conviction  to  a  fine  not 
exceeding  ten  pounds. 

12.  Every  person,  who  pulls  down,  injures,  or  defaces  any  proposed  special 
rules,  notice,  or  special  rules  when  posted  up  in  pursuance  of  the  provisions  of 
this  act  with  respect  to  special  rules,  or  any  notice  posted  up  in  pursuance  of 
the  special  rules,  shall  be  liable  on  summary  conviction  to  a  fine  not  exceeding 
five  pounds. 

*Explanation  of  certain  Provisions  of  Factory,  &c.  Act,  1878.        [*774] 

13.  It  is  hereby  declared  that — 

(a.)  Section  fifty-three  of  the  Factory  and  "Workshop  Act,  1878  (c),  only  au- 
thorises overtime  employment  of  young  persons  or  women  to  take 
place  in  any  factory  or  workshop  on  forty-eight  days  in  the  whole,  in 
any  twelve  months;  and  that  in  reckoning  such  period  of  forty-eight 
days,  every  day  on  which  any  young  person  or  woman  has  been  em- 
ployed overtime  is  to  be  taken  into  account;  and  that 

(b.)  Section  fifty-six  (/)  of  the  said  act  only  authorises  overtime  employment 
of  women  to  take  place  in  any  factory  or  workshop  on  ninety-six  days 
in  the  whole  in  any  twelve  months,  and  that  in  reckoning  such  period 
of  ninety-six  days,  every  day  on  which  any  woman  has  been  employed 
overtime  is  to  be  taken  into  account. 

14.  Notwithstanding  anything  in  section  twelve  or  section  fourteen  of  the 
Factory  and  "Workshop  Act,  1878  {g),  the  period  of  employment  for  a  child  in 
an  afternoon  set  in  a  factory  or  workshop,  where  the  dinner  time  does  not  begin 
before  two  o'clock  in  the  afternoon,  may  begin  at  noon;  provided  that  in  such 
case  the  period  of  employment  in  the  morning  set  shall  end  at  noon. 

Bakehouses. 

15.  It  shall  not  be  lawful  to  let  or  suffer  to  be  occupied  as  a  bakehouse,  or  to 
occupy  as  a  bakehouse,  any  room  or  place  which  was  not  so  let  or  occupied 
before  the  first  day  of  June,  1883,  unless  the  following  regulations  are  complied 
with  : — 

(i. )  No  watercloset,  earthcloset,  privy,  or  ashpit  shall  be  within  or  communi- 
cate directly  with  the  bakehouse  ; 
(ii.)  Any  cistern  for  supplying  water  to  the  bakehouse  shall  be  separate  and 

distinct  from  any  cistern  for  supplying  water  to  a  watercloset ; 
(iii.)  No  drain  or  pipe  for  carrying  off  foecal  or  sewage  matter  shall  have  an 

opening  within  the  bakehouse. 
Any  person  who,  lets  or  suffers  to  be  occupied  or  who  occupies  any  room  or 
place  as  a  bakehouse  in  contravention  of  this  section  shall  be  liable,  on  sum- 
mary conviction,  to  a  fine  not  exceeding  forty  shillings,  and  to  a  further  fine 
not  exceeding  five  shillings  for  every  day  during  which  any  room  or  place  is  so 
occupied  after  a  conviction  under  this  section. 

16.  "Where  a  court  of  summary  jurisdiction  is  satisfied  on  the  prosecution  of 
an  inspector  or  a  local  authority  that  any  room  or  place  used  as  a  bakehouse 
(whether  the  same  was  or  was  not  so  used  before  the  passing  of  this  act)  is  in 
such  a  state  as  to  be  on  sanitary  grounds  unfit  for  use  or  occupation  as  a  bake- 
house, the  occupier  of  the  bakehouse  shall  be  liable,  on  summary  conviction, 
to  a  fine  not  exceeding  forty  shillings,  and  on  a  second  or  any  subsequent  con- 
viction, not  exceeding  five  pounds. 

Tha  court  of  summary  jurisdiction,  in  addition  to  or  instead  of  inflicting 
such  fine,  may  order  means  to  be  adopted  by  the  occupier,  within  the  time 
named  in  the  order,  for  the  purpose  of  removing  the  ground  of  complaint. 

(e)  Ante,  p.-  734.  (/)  Ante,  p.  735.  {g)  Ante,  p.  722. 
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The  court  may,  upon  application,  enlarge  the  time  so  named,  but  if,  after  the 
time  as  originally  named  or  enlarged  by  subsequent  order,  the  order  isrnot  com- 
[*775]  plied  with,  the  occupier  shall  be  *liable  to  a  fine  not  exceeding  one 
pound  for  every  day  that  such  non-compliance  continues. 

17.  (1.)  As  respect  every  retail  bakehouse,  the  provisions  of  this  part  of  this 
act  and  of  sections  three,  thirty-three,  thirty-four,  and  thirty-five  of  the  Fac- 
tory and  Workshop  Act,  1878  (h)  (which  relate  to  cleanliness,  ventilation, 
overcrowding,  and  other  sanitary  conditions),  shall  be  enforced  by  the  local 
authority  of  the  district  in  which  the  retail  bakehouse  is  situate,  and  not  by 
an  inspector  under  the  Factory  and  Workshop  Act,  1878;  and  for  the  purposes 
of  this  section  the  medical  ofS.cer  of  health  of  the  local  authority  shall  have  and 
exercise  all  such  powers  of  entry,  inspection,  taking  legal  proceedings  and 
otherwise,  as  an  inspector  under  the  Factory  and  Workshop  Act,  1878. 

(2.)  If  any  child,  young  person,  or  woman  is  employed  in  any  retail  bake- 
house, and  the  medical  officer  of  the  local  authority  becomes  aware  thereof, 
he  shall  forthwith  give  written  notice  thereof  to  the  factory  inspector  for  the 
district. 

(3.)  An  inspector  under  the  Factory  and  Workshop  Act,  1878,  shall  not,  as 
respects  any  retail  bakehouse,  exercise  the  powers  of  entry  and  inspection  con- 
ferred by  that  act,  unless  he  has  notice  or  reasonable  cause  to  believe  that  a 
child,  young  person,  or  woman  is  employed  therein. 

18.  This  act  shall  be  construed  as  one  with  the  Factory  and  Workshop  Act, 
1878;  and  in  this  act,  unless  the  context  otherwise  requires, — 

The  expression  "white  lead  factory  "  includes  every  factory  and  workshop  in 
which  the  manufacture  of  white  lead  is  carried  on: 

The  expression  "retail  bakehouse"  means  any  bakehouse  or  place,  the 
bread,  biscuit,  or  confectionery  baked  in  which  are  not  sold  wholesale  but 
by  retail  in  some  shop  or  place  occupied  together  with  such  bakehouse. 

The  expression  "local  authority  "  means,  as  respects  the  city  of  London  and 
the  liberties  thereof,  the  commissioners  of  sewers;  as  respects  the  parishes; 
and  districts  mentioned  in  the  Schedules  A.  and  E.  annexed  to  the  Me- 
tropolis Management  Act,  1855,  and  any  parish  to  which -the  said  act  may 
be  extended  by  Order  in  Council  in  manner  in  the  said,  act  pro\'ided,  the 
vestries  and  district  boards  elected  under  the  said  act;  and  as  respects  any 
urban  sanitary  district,  the  urban  sanitary  authority,  and  as  respects  any 
rural  Jsanitary  district,  the  rural  sanitary  authority  within  the  meaning 
of  the  Public  Health  Act,  1875. 

Application  of  Act  to  Scotland  and  Ireland. 

19.  In  the  application  of  this  act  to  Scotland  the  expression  ' '  local  autho- 
rity" means  the  local  authority  within  the  meaning  of  the  Public  Health 
(Scotland)  Act,  1867. 

20.  In  the  application  of  this  act  to  Ireland  the  expression  "local  authority  " 
means,  as  regards  any  urban  sanitary  district,  the  urban  sanitary  authority, 
and  as  regards  any  rural  sanitary  district  the  rural  sanitary  authority,  within 
the  meaning  of  the  Public  Health  (Ireland)  Act,  1878. 

(A)  Ante,  pp.  719,  729. 


[Schedule. 
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*The  schedule.  [*776] 

Conditions  of  obtaining  Ceetipioate. 

(I  )  The  stacks  and  stoves  in  the  factory  must  he  efficiently  ventilated. 

(2.)  There  must  be  provided  for  the  use  of  the  persons  employed  in  the  fac- 
tory sufficient  means  of  frequently  vrashing  hands  and  feet  vidth  a  sufficient 
supply  of  hot  and  cold  water,  soap,  towels,  and  brushes. 

(3.)  There  must  he  provided  in  addition,  for  the  use  of  women  employed  in 
the  factory,  sufficient  baths,  with  a  sufficient  supply  of  hot  and  cold  water, 
soap,  towels,  and  brushes. 

(4. )  There  must  be  provided  for  the  use  of  the  persons  employed  in  the  fac- 
tory (but  not  in  any  part  of  the  factory  where  any  work  is  carried  on)  a  proper 
room  for  meals. 

(5. )  There  must  he  provided  for  every  person  working  at  any  tank  an  overall 
suit  with  head  covering,  and  for  every  person  working  at  any  white-bed  a  re- 
spirator or  covering  for  the  mouth  and  nostrils  and  head  covering,  and  for  every 
person  working  at  any  dry  stove  or  rollers  an  overall  suit  with  head  covering, 
and  a  respirator  or  covering  for  the  mouth  and  nostrils. 

(6.)  There  must  be  accessible  to  all  persons  employed  in  the  factory  a  suf- 
ficient supply  of  acidulated  drink. 
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\*  The  figures  refer  to  the  *  pages  between  brackets  [*]. 

ACCIDENTS, 

in  coal  mines,  notice  to  be  given  to  inspector  of  district,  653. 
in  metalliferous  mines,  675. 

in  factories,  notice  of,  to  be  given  to  inspector  and  certifying  surgeon,  728. 
except  in  certain  cases,  737. 

ACCOUNT, 

servant  bound  to  account  to  master,  135. 

vrhen  action  for,  lies  in  equity  by  servant  against  master,  75. 

passing  money  in,  when  equivalent  to  payment,  396. 

public  officers  of  company  keeping  fraudulent,  punishment  of,  412. 

falsification  of  accounts  vpith  intent  to  defraud,  531. 

ACTION  BY 

Master  v.  Servant, 

for  refusing  to  serve,  131 . 
leaving  too  soon,  131. 
gross  negligence,  133. 

indemnity  from  consequences  of  servant's  negligence,  134. 
not  accounting,  135. 
fraud  or  misfeasance,  133. 

speciiic  performance,  or  injunction  to  compel  performance  of  con- 
tract of  service  will  not  lie,  132. 
not  for  accident,  133. 

or  soliciting  future  custom  from  master's  customers,  134. 
or  for  money  paid  according  to  orders,  137. 
for  money  had  and  received,  135. 

servant  cannot  set  up  jus  tertii,  137. 
presumption  of  payment  from  course  of  dealing,  137. 
after  conviction  for  embezzlement,  529. 
Master  v.  Ihird  Person, 

for  enticing  away  servant,  156. 
harbouring  servant,  160. 
servant's  earnings,  161. 

personal  injuries  to  servant,  172.  / 

seduction  of  female  servant  or  child,  174. 
Servant  v.  Master, 

for  refusing  to  receive  him,  182. 

injunction  will  not  lie  to  compel  master  to  retain  servant,  185. 
wrongful  discharge,  188. 
wages  in  such  case,  190. 
wages,  196.     And  see  Wages. 
not  supplying  food  and  medicine,  228. 
.  indemnity  from  consequepces  of  obeying  master's  orders,  233. 
breach  of  statutory  regulations,  215. 
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ACTION  BY—conUniied. 
Servant  v.  Third  Person 

for  loss  of  his  luggage,  where  master  paid  carriage,  416,  n.  (a;). 

Third  Person  v.  Master, 

upon  contracts  of  servant,  271. 

when  made  in  servant's  name,  291. 

warranty  of  servant,  282. 
for  torts  of  servant,  322. 

Third  Person  v.  Servant, 

upon  contracts  made  in  his  master's  hehalf,  383. 

hills  of  exchange,  386. 
for  money  paid  to  servant  on  account  of  his  master,  392. 

if  paid  over  to  his  master,  395. 

if  paid  hy  mistate  and  not  paid  over,  399. 
for  money  given  to  servant  by  master  to  be  paid  to  third  person,  402. 
for  money  obtained  wrongfully  by  servant,  397. j 
for  torts  of  servant,  415. 

misfeasance  or  nonfeasance,  415. 

fraud,  421. 

ADMISSION, 

of  liability,  effect  of  when  made  by  master,  275. 
not  always  an  estoppel,  275. 
by  servant  when  not  binding  on  master,  288. 

AFFIDAVITS, 

on  return  to  habeas  corpus,  543. 

in  support  of  rule  to  remove  conviction  under  Truck  Act,  how  intituled, 
605,  u.  (u). 

AGENT.     See  Sebvastt. 

signature  of  agreement  by,  49. 

effect  of  direction  by  testator  to  employ  a  particular  agent,  575. 

AGEICULTUEAL  GANGS  ACT,  1867  .   .  630. 

APPOETIONMENT, 

act  does  not  apply  to  cases  of  hiring  and  service,  219. 

APPEENTICE, 

contract  of  hiring  and  service  by,  2. 
infant  may  bind  himself,  or  take,  12. 

not  liable  on  covenants,  12,-n.  (m). 

power  of  master  to  correct,  138. 
not  discharge,  139,  n.  (c). 
disputes  between,  and  their  masters,  699. 
on  servant,  78. 
parish  apprentices,  15,  n-  (6). 

bound  to  sea  service,  15,  n.  (6). 
to  watermen,  &c.,  on  the  Thames,  15,  n.  (6). 
under  General  Merchant  Seamen's  Act,  15,  n.  (6). 
to  chimney-sweeps,  15,  n.  (6). 

servant  inducing  apprentice  to  leave  master,  liable  to  action,  134. 
neglecting  to  supply  with  sufficient  food,  229. 
is  a  servant  within  statutes  of  embezzlement,  502. 
deemed  to  work  for  hire  within  Factory  Acts,  748. 
jurisdiction  of  justices  in  disputes  between  master  and,  699. 
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ARBITEATION, 

of  disputes  between  masters  and  workmen,  544. 

what  disputes  may  be  referred,  544. 

appointment  of  referees,  545. 

meetings  and  proceedings  of  arbitrators,  546. 

arrest  and  commitment  of  refractory  witnesses,  547. 

award,  how  enforced,  551. 

under  Masters  and  "Workmen  Act,  1872  .    .  553. 

Coal  Mines  Regulation  Act,  1872  .    .  657. 

Metalliferous  Mines  Regulation  Act,  1872  .    .  679. 

ARTIFICER, 

who  is,  within  Truck  Act,  53. 

ASSAULT, 

^  ^    by  master  on  servant,  138. 
by  servant  on  master,  472. 

in  pursuance  of  conspiracy  to  raise  wages,  472. 

to  obtain  possession  of  master's  property,  472,  n.  (e). 

ASSESSORS,  under  Employers'  Liability  Act,  1880  .    .  767. 

ASSIGNEES, 

of  insolvent  or  bankrupt  not  entitled  to  wages  of  his  personal  labour,  35. 
entitled  to  stipulated  penalty  for  not  employing  bankrupt,  36. 

ASSISTANT  OVERSEER, 

appointed  by  Poor  Law  Commissioners,  or  Poor  Law  Board,  is  to  be 
deemed  servant  of  inhabitants,  506,  507. 

ATTACHMENT  OF  WAGES,  Abolition  Act,  1870  .    .  633. 

ATTORNEY, 

to  corporation  can  only  be  appointed  by  deed,  except  in  London,  22. 

AUDITOR, 

appointed  by  testator  cannot  be  removed  by  trustees,  577. 

AUTHOR, 

within  Dramatic  Copyright  Act,  who  is,  166. 

of  articles  in  periodicals,  &c.,  168. 

composer  of  music,  employed  by  manager  of  theatre,  169. 

of  photographs,  who  is,  167. 

AUTHORITY.    And  see  Liability. 

of  servant,  rule  as  to  extent  of,  implied,  275. 

AWARD.     See  Aebiteation. 

form  of,  when  disputes  referred  to  arbitration,  550,  600. 
performance  of,  how  enforced,  551. 

BAKEHOUSES, 

within  Fastory  and  Workshop  Act,  1878  .    .  759. 

limewashing,  &c.  interior  of,  729. 

sleeping  places  near,  730. 

law  as  to  retail,  to  be  enforced  by  local  authorities,  775. ' 

definition  of  retail,  775. 

regulations  for  new,  774. 
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BANKRUPT, 

contracts  of  hiring  by,  35. 

may  sue  for  wages  for  his  own  personal  labour,  35. 

but  not  for  liquidated  damages  on  breach  of  contract  to  employ,  36. 
when  liable  to  pay  wages  after  bankruptcy,  36,  211. 
servant  convicted  liable  to  be  made  bankrupt  after  conviction,  386. 

BANKRUPTCY  OF  MASTER, 

when  a  discharge  of  apprenticeship  indentures,  2,  n.  (d). 

provisions  of  Bankrupt  Act  for  wages  of  clerks  and  servants,  labourers, 

and  workmen,  210. 
practice  previous  to  6  Geo.  4,  c.  16,  s.  48  .    .  211. 
service,  to  come  within  the  act,  must  be  under  a  contract,  213. 
what  contracts  within  the  act,  213. 

not  within  it,  214. 
out  of  what  money  wages  to  be  paid,  217. 
where  dispute  referred  to  arbitration  under  5  Geo.  4,  c.  96  .    .  549. 

BILL  OF  EXCHANGE, 

liability  o^f  servant  upon,  when  drawn  on  behalf  of  master,  386. 
master  on,  when  drawn  by  servant,  287. 

after  discharge,  305. ' 

BLAST  FURNACES, 

within  Factory  and  "Workshop  Act,  1878  .    .  759. 

BLEACHING  AND  DYEING  WORKS, 

within  Factory  and  Workshop  Act,  1878  .    .  758. 

BOARD  WAGES, 

domestic  servant  not  entitled  to,  when  discharged  with  a  month's  wages, 
92,  n.  (r). 

BOARDING-HOUSE  KEEPER, 

liability  of,  for  servants'  acts,  360. 

BOOKBINDING  WORKS, 

within  Factory  and  Workshop  Act,  1878  .    .  759. 

BOOKS, 

property  in  master,  132. 

BROKER, 

book-keeper  and  Secretary  of  Joint  Stock  Company  acting  as,  without 
licence,  406. 

BURGLARY, 

by  servant  in  master's  house,  472. 

CAB  DRIVER, 

servant  of  proprietor,  283. 

CARRIER, 

liable  for  acts  of  servant,  325. 

by  land  or  water,  limitation  of  liability,  325,  n.  (i). 

felonious  act,  ibid. 
liable  to  servant  for  loss  of  his  luggage,  though  master  paid  the  fare,  416, 

n.  (x). 
who  was  bailee,  not  a  servant,  510. 

CARTRIDGE  WORKS, 

within  Factory  and  Workshop  Act,  1878  .    .  758. 
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CERTIFICATE.     See  Bankrupt. 

of  third  person  when  necessary  to  entitle  servant  to  wages,  204. 

CHARACTER,  426.     And  see  Seduction. 

master  not  bound  to  give  discharged  servant  any,  426. 

when  he  does,  communication  privileged,  427. 
no  aiition  lies  for  false  character  unless  maliciously  given,  427. 

mere  falsehood  not  sufficient  to  sustain  action,  427.    . 
nor  that  facts  consistent  with  malice,  430. 

cases  showing  malice,  430. 

facts  not  showing  malice,  439. 

part  privileged,  part  not,  442. 
privileged  threefold, 

1.  Communications  made  in  discharge  of  public  duty,  444. 

in  course  of  judicial  proceedings,  444. 

2.  In  discharge  of  private  duty,  447. 

master  to  friend  of  servant,  447 — 449. 

other  servants,  449. 
tenant  to  landlord  respecting  his  servant,  450. 
stranger  to  master,  451. 
directors'  report,  452. 
auditors'  report,  453. 
discussion  as  to  conduct  of  trustee  of  charity,  454. 

3.  Cases  in  which  interest  is  concerned,  455. 
complaints  made  to  master  with  a  view  to  redress,  457. 

where  communication  is  priviliged,  presence  of  third  party  does  not  make 

it  less  so,  459. 
when  not  privileged,  461.     And  see  Slander. 
making  indorsement  upon  servant's  written  character,  467. 
liability  consequent  on  giving  false  character,  467. 
personating  master,  468. 
punishment  of  servant  offering  himself  with  false  character,  469. 

CHASTISEMENT, 
of  servant,  138. 

CHILDREN.     See  Infant. 

4 

COAL  MINES  REGULATION  ACT,  1872  .    .  641. 
inspection  of,  654. 
notice  to  be  given  to  inspector  of  district  of  accidents  in,  653. 

COHABITATION, 

agreement  for  service  and,  void,  47. 
and  not  for  service,  86. 

COIN, 

and  bank  notes,  may  be  described  as  money  in  indictments,  526. 

COLLABOBA  TEUBS, 
who  are,  252. 

COLLECTOR, 

of  poor  rates  appointed  by  Poor  Law  Commissioners,, or  Poor  Law  Board, 
servant  of  inhabitants,  506. 

COMBINATION, 

amongst  masters  and  workmen,  560. 
bond  illegal,  104. 
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COMMERCIAL   TEAVELLEE, 
what  notice  entitled  to,  95. 
not  bound  to  take  out  a  hawker's  licence,  406. 
employed  hy  several  persons,  servant  of  each,  509. 

COMMISSION, 

remuneration  of  servant  by,  does  not  make  him  a  partner,  60. 
bill  in  equity  will  not  lie  for  an  account,  78. 
distinction  between  traveller  and  commission  agent,  509. 
agreement  by  third  person  to  give  servant  commission,  a  corrupt  bargain, 
60,  n.  (e). 

COMMISSIONERS.    See  Public  Ofpioees. 

when  liable  for  acts  of  persons  obeying  their  orders,  378. 

COMPANY, 

public  officers  of,  appropriating  property  of  company,  punishment  of,  412. 

COMPULSOEY, 

liability  of  master  when  bound  to  employ  particular  persons,  361. 

CONCILIATION, 

The  Councils  of  Conciliation  Act,  1867  .    .  556. 

CONDITIONAL, 

hiring  not  less  yearly  because,  86. 

CONSIDERATION, 

must  appear  in  contracts  of  hiring  within  Statute  of  Frauds,  44. 
when  necessary  to  support  agreements  in  restraint  of  trade,  109,  119. 
courts  will  not  inquire  into  adequacy  of,  46,  119. 
must  not  be  illegal,  46. 

CONSPIEACY  AND  PEOTECTION  OF  PROPERTY  ACT,  1875  .    .  560. 

CONSPIRACY, 

to  persuade  workmen  to  leave  master,  156. 

to  depart  from  service  no  good  reason  for  dischagiug  servant,  unless  acted 

on,  183.  i 

what  is  a,  561. 

CONTRACT, 

liability  of  master  upon  contract  of  servant,  271. 

servant  upon  contract  entered  into  for  his  master,^  383. 

CONTRACT  OF  HIRING  AND  SERVICE, 
parties  to  the  contract,  1. 

servant  must  be  sui  juris,  or  hiring  would  not  confer  a  settlement,  1. 
by  married  women,  4. 
infants,  11. 
lunatics,  15. 
partners,  16. 
corporations,  22. 
bankrupts  and  insolvents,  35. 
requisites  of,  at  common  law,  37. 

writing,  when  necessary — Statute  of  Frauds,  37. 

in  cases  under  4  Geo.  4,  c.  34  .    .  42. 
stamp,  49. 
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CONTRACT  OF  HIEIXG  AND  SERVICE— comMnMeii. 
interpretation  of, 

parol  evidence,  when  admissible  to  explain  written  contract,  54. 
Partnership  Act,  1865  .    .  60. 
partner  or  servant,  inter  se,  61. 
in  criminal  cases,  67. 
as  regards  third  persons,  69. 
apprentice  or  servant,  78. 
tenant  or  servant,  80. 
effect  of  general  hiring,  84. 
master  may  not  be  bound  to  find  employment,  thongh  bound  to  pay 

wages,  98. 
courts  disposed  to  imply  contra<?t  to  find  wort,  101. 
agreements  in  restraint  of  trade  in,  103. 
general  restraint,  103. 
partial  restraint  upheld  in  some  eases,  109. 
how  distance  measured,  114. 
what  reasonable,  115. 

partly  good  and  partly  bad,  122. 
injunction  to  enforce,  124. 

CONTRACTOR, 

person  employing,  not  generally  liable  for  acts  of  his  servants,  352. 

but  may  render  himself  liable,  357. 
head  contractor  not  liable  to  sub-contractor's  workmen  for  injuries,  246. 
not  a  workman  or  labourer  within  the  Truck  Act,  607,  n.  (a). 

CONTRIBUTORY  NEGLIGENCE, 
effect  of,  in  civil  cases,  344. 

criminal  cases,  414. 

CONVICT, 

contract  of  hiring  by  wife  of,  7. 

CONVICTION, 

of  servant,  when  exemption  of  master,  320. 
if  fraudulent,  quashed,  320. 
under  Truck  Act,  606. 

COPPER  MILLS, 

within  Factory  and  Workshop  Act,  1878,  759. 

COPYRIGHT, 

in  periodicals,  &c. ,  in  proprietor,  not  author  employed  to  write,  168. 

CORONER, 

provisions  as  to  inquests  on  deaths  from  accidents  in  coal  mines,  658. 

in  metalliferous  mines,  680. 

CORPORATION, 

servants  to,  in  general,  must  be  appointed  by  deed,  22. 
so  attorneys,  except  in  London,  22. 

exception  in  cases  of  inferior  servants,  25. 
trading  corporations,  29. 

under  Companies  Clauses  ConsolidationAct,  34. 
Joint  Stock  Companies  Acts,  24. 
power  to  appoint  servants  without  seal  only  applies  to  ordinary  servants, 
34. 
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CORPORATION— continued. 

liable  in  tort  for  acts  of  servant,  though  not  appointed  by  deed,  26,  327, 
328. 

CORRECTION, 

of  servant  hy  master,  138. 

COUNCILS  OF  CONCILIATION  ACT,  1867  .    .  556. 

CRIMINAL, 

responsibility  of  master  for  acts  of  servant,  306. 

of  servant  for  acts  done  by  command  of  master,  404. 
contributory  negligence  no  answer  in  criminal  cases,  414. 
And  see  Offences.  , 

CUSTOM, 

evidence  of,  admissible  to  explain  contract,  54. 

CUSTOMERS, 

contract  not  to  solicit  master's,  121. 

servant  not  liable  for  solicing  future  business  from  master's^  1 34. 

CUSTOMS, 

bond  by  infant  servant  of,  14,  n.  (y). 

DAMAGES, 

in  action  for  wrongful  discharge,  194. 
seduction,  181. 

DEATH, 

of  master,  discharges  servant,  217. 

revocation  of  servant's  authority  to  pledge  master's  credit,  305. 
servant  not  liable  for  goods  obtained   on   master's'  credit  after  his 
death,  385. 
of  servant,  226. 

DEBAUCHING, 

female  servant,  174.     And  see  Seductions. 

DEED, 

hiring  by.  Statute  of  Frauds  does  not  apply  to,  41. 

DEFAMATION,  426. 

DELEGATUS  NON  POTEST  DELEGARE, 

employment  of  servants  is  no  violation  of  this  rule,  299. 

DELIVERY, 

to  servant,  when  delivery  to  master,  392. 

DEPUTY, 

ministerial  public  ofiicer  may  appoint,  judicial  may  not,  3. 

DEPUTY  CLERK  OF  PEACE, 

liability  of,  for  negligence  of  assistant,  378,  n.  (p) 
reporting  conduct  of  tradesmen  to  finance  committee,  437. 
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DISCHAEGE, 

of  servant,  what  causes  will  justify,  139. 

wilful  disobedience  of  lawful  orders,  140. 
gross  moral  misconduct,  embezzlement,  &c.,  143. 
habitual  negligence  in  business,  &c.,  144. 
incompetence,  or  permanent  disability  from  illness,  151. 
wages  on.     See  Wages. 

DISCOVERY, 

in  action  for  libel,  427,  n.  (/). 

DISTANCE, 

how  measured  in  construing  contracts  in  restraint  of  trade,  114. 

DOMESTIC  SERVANTS, 

entitled  to  month's  warning  or  month's  wages,  92. 

not  board  wages  on  discharge,  92,  n.  (r). 

who  are  "servants  on  domestic  establishment,"  .568. 

not  within  The  Councils  of  Conciliation  Act,  1867      .  559. 

Employers  and  "Workmen  Act,  1875  .      701. 

Truck  Act,  205,  607. 

act  for  prohibition  of  payment  of  wages  in  a  publichouse,  771. 

DROVER, 

by  trade,  is  not  a  servant,  493,  503. 

but  a  bailee,  493. 
embezzlement  by,  503. 

DRUNKENNESS, 

discharge  of  servant  for,  144,  147. 

DUTY, 

of  servant  to  master,  and  master's  remedies,  130. 

when  enforced  by  statute,  407. 
of  master  to  servant,  and  servant's  remedies,  182. 
to  indemnify  servant,  233. 
as  to  character,  426.  ' 

food,  229. 
medicine,  230. 
wages,  197. 

DYERS, 

ioumeymen  and  servants  dyeing  goods  for  their  own  profit  without  mas- 
ter's consent,  597. 

EARNINGS, 

of  wife  deserted  by  husband,  order  for  protection  of,  10. 
of  servants,  master  entitled  to,  162. 

EARTHENWARE, 

manufacture  of,  except  bricks  and  tiles  not  being  ornamental  tiles.  ^«ithin 
Factory  and  Workshop  Act,  1878  .    .  758. 

EDUCATION, 

of  children  in  factories  and  workshops,  726. 

;election, 

to  charge  servant,  creditor  cannot  afterwards  charge  master,  246. 
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EMBEZZLEMENT, 

by  clerks  and  servants,  479.     And  see  Laecbny. 
distinction  between  larceny  and,  479. 

person  indicted  for  one  may  be  convicted  of  the  other,  479,  528. 
may  be  dealt  with  summarily,  501. 

servant  misappropriating  property  which  has  never  been  in  master's  .posses- 
sion, embezzlement,  497,  498. 
punishment  of,  500. 

same  as  for  larcfeny  by  servant,  496,  501. 
what  must  concur  to  constitute  the  offence,  501. 
who  is  a  servant  within  the  statute,  502. 

who  is  not,  507. 
servant  receiving  money  without  authority  to  do  so  not  within  the'old  acts.. 

511. 
aliter,  if  employed  to  receive  it,  though  on  one  occasion  only,  513. 

or  from  particular  class  of  customers,  514. 
but  may  now  be  convicted  of  embezzlement,  528. 
conviction  for,  on  indictment  for  larceny,  529. 
stealing  money  received  from  master,  larceny,  517. 

from  master's  agent  to  be  paid  to  master,  embezzlement,  518. 
of  change  by  servant  sent  to  get  change,  518. 
refusal  to  account  must  be  shown,  519. 
omission  to  account  not  sufficient,  520, 

even  after  promise  to  do  so,  521. 
unless  vrilful,  520. 
leaving  situation  and  absconding,  evidence  of  embezzlement,  520. 
claim  of  right  to  money  no  embezzlement,  521. 
some  specific  sum  must  be  proved,  521. 

no  objection  that  master  had  no  right  to  money,  if  received  for  him,  524. 
aliter,  clerk  of  illegal  society,  525. 

receipt  need  not  be  stamped,  to  prove  embezzlement,  525. 
indictment,  526, 
particulars,  527. 
after  trial  for,  master  may  sue  servant,  529. 

or  his  executors,  530. 

or  make  servant  bankrupt,  530. 
if  servant  go  abroad,  right  to  sue  before  trial  depends  on  lex  fori,  530. 
by  persons  employed  in  public  service  or  by  police,  532. 
by  servants  of  the  Bank  of  England  or  Ireland,  534. 
by  servants  of  the  Post  Office,  535. 
of  postage  of  letters,  537. 

who  is  a  servant  of  Post  Office,  537. 

what  is  a  "post  letter,"  538. 

EMPLOYERS  AND  "WORKMEN  ACT,  1875  .    .  698. 
rules  thereunder,  704. 

EMPLOYERS  LIABILITY  ACT,  1880  .    .  269,  763. 
County  Court  Rules  under,  766. 

ENTICING, 

servant  from  master,  action,  for,  156. 

ENTRY,  ' 

by  deceased  clerk  in  master's  book,  how  far  evidence,  290.  ; 

EVIDENCE, 

parol,  when  admissible  to  explain  contract,  54. 
entry  by  deceased  servant,  290. 
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EVIDENCE— C07i<j«  ued. 

of  acting  as  servant  when  sufficif  at,  1,  n.  (a). 

EXCEPTIVE  HIEING, 

not  yearly  hiring,  if  express,  88. 

aliter,  if  merely  implied  by  custom,  89. 

EXCUSE, 

what  is  a  lawful  excuse  for  servant  absenting  himself  from  service,  459. 

EXECUTORS, 

of  master  liable  to  pay  servant's  wages,  219. 

of  servant  not  liable  on  CQTitracts  for  personal  services,  224. 

FACTORS, 

clerks  assisting  masters  in  obtaining  for  their  use  advances  on  property  of 
principal,  punishment  of,  412. 

FACTORY  AND  WORKSHOP  ACT,  1878  .    .718. 

1883  .    .  772 
trades  to  which  Act  of  1878  applies,  758. 

FALSE  CHARACTER, 

consequence  of  giving,  467. 

uttering  forged  testimonial,  forgery  at  common  law,  468,  n.  (s). 

servant  offering  himself  vrith,  469. 

FALSE  PRETENCES, 

by  guilty  master  by  means  of  innocent  servant,  308. 

obtaining  goods  from  servant  by,  is  taking  from  master,  395,  n.  (s). 

FALSIFICATION  OF  ACCOUNTS  ACT,  1875  .    .  531. 

FAN, 

provision  with  respect  to  use  of,  in  workshops  where  grinding,  glazing  or 
polishing  on  a  wheel  is  carried  on,  or  where  dust  generated,  730. 

FARM  BAILIFF, 

implied  authority  of,  301. 
what  warning  entitled  to,  95. 
entitled  to  legacy  as  a  servant,  567. 

FEES, 

under  5  Geo.  4,  c.  96  .  .  552. 

FELLOW- WORKMEN, 
who  are,  252. 

FELONIOUS  ACT, 

of  carrier's  servant,  263,  n.  (i). 

FELONY.    See  Laeceny,  Stealing,  &c. 

FERRY, 

master  liable  for  invasion  of,  by  servant,  328. 

FIDELITY, 

bonds  given  to  partners,  effect  of  change  of  firm,  &c.  on,  19. 
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FIEE, 

liability  of  master  for  fire  caused  by  negligence  of  servant,  324. 
servant  for  negligently  firing  master's  house,  474. 
wilfully  doing  so,  474,  n.  (n) 

FLAX  SCUTCH  MILLS, 

■within  Factory  and  "Workshop  Act,  1878  .  .  759. 

FOOD, 

liability  of  master  to  supply,  229. 

FOREMAN, 

is  fellow-servant,  not  deputy  master,  257,  763. 

FORGED  CHARACTER,  469. 

FORGERY, 

by  master,  by  means  of  innocent  servant,  307. 

servant  intrusted  with  money  to  pay  bill,  forging  receipt,  518,  n.  (/). 

blank  cheque,  filling  it  up  with  too  large  a  sum,  287. 

of  certificates  under  Factory  and  Workshop  Act,  1878  .  .  745. 

FOUNDRIES, 

within  Factory  and  "Workshop  Act,  1878  .  .  759. 

FRAMES, 

not  belonging  to  workmen,  not  liable  to  be  seized  for  rent,  615. 
obliterating  marks  on,  615. 

FRAME"WORK  KNITTERS, 

hiring  frames  and  refusing  to  return,  or  injuring  them,  28  Geo.  3,  c.  55. 
destroying  them,  ib.,  and  24  &  25  Vict,  c.  97,  s.  14. 

FRAUD, 

liability  of  master  for  servant's  fraud,  328,  343. 
servant  to  master  for  fraud,  133. 
for  his  own  fraud,  421. 

FRAUDS,  STATUTE  OF, 

what  contracts  of  hiring  and  service  are  within,  37. 

not  within,  41. 
requisites  of — consideration  must  appear,  43. 
signature,  48. 

FRAUDULENT, 

conviction  of  servant  quashed,  320. 

FURIOUS  DRIVING, 

drivers  injuring  persons  by,  413. 

FUSTIAN  CUTTING  WORKS, 

within  Factory  and  Workshop  Act,  1878  .  .  759. 

GAME, 

unqualified  servant  sporting  with  master,  405. 

licensed  sporting  in  master's  absence,  405.     - 

GARDENER,     ' 

is  a  menial  servant,  93. 
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GAS, 

breach  of  contract  by  persons  employed  in  supply  of,  561. 

GENERAL  HIEING, 
effect  of,  84. 

GLASS  "WORKS, 

within  Factory  and  Workshop  Act,  1878  .  .  759. 

GLAZING, 

on  a  wheel,  provision  with  respect  to  use  of  fan  to  protect  workmen  from 
dust,  730. 

GLOVE  MAKING, 

in  private  house,  or  room,  exempt  from  Factory  and  "Workshop  Act,  1878, 
749,  760. 

GOVERNESS, 

what  notice  entitled  to,  95. 

GRATUITY, 

no  action  lies  for,  unless  part  of  remuneration,  202. 

GRINDING, 

on  a  wheel,  provisions  with  respect  to  use  of  fan  to  protect  workmen  from 
dust,  730 

GRINDSTONES, 

penalty  on  not  fixing  securely,  721. 

GUARANTEE, 

to  firm,  ceases  on  change  of  firm,  20. 

GUNPO"WDER, 

use  of,  in  coal  mines,  660. 

metalliferous  mines,  681. 
slate  mines,  770. 

,GUTTA  PERCHA  "WORKS, 

within  Factory  and  "Workshop  Act,  1878  .  .  759. 

HABEAS  CORPUS, 

for  servant  convicted  under  4  Geo.  4,  c.  34  .  .  543. 

HARBOURING, 
a  servant,  160. 

HARD"WARE, 

Truck  Act  applies  to  manufactures  of,  607. 

HA"WKERS'  ACT, 

traveller  not  within,  406. 

HIRING.     See  ContSact. 

hours  of  work  limited,  hiring  not  yearly,  89. 

HOLIDAYS, 

in  factories  and  workshops,  725. 
in  sets  on  different  days,  733. 
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HUNTSMAN, 

only  entitled  to  month's  notice,  93. 

HUSBANDRY, 

servant  in,  not  within  Truck  Act,  607. 

Councils  of  Conciliation  Act,  1867  .   .  559. 
Agricultural  G-angs  Act,  1867  .    .  630. 

ILLEGALITY, 

parol  evidence  admissible  to  show,  47,  n.  {«). 

ILLNESS, 

temporary,  no  suspension  of  wages  under  permanent  contract,  133,  153. 
permanent,  when  answer  to  action  by  master,  132,  226. 

ground  of  discharge,  154,  226. 
parish  liable  to  find  medicine,  231. 

IMMORALITY, 

when  ground  of  discharge,  143. 

IMPLIED  AUTHORITY, 

of  servant  in  cases  of  contract,  375, 

IMPLIED  CONTRACT, 

Statute  of  Frauds  does  not  apply  to,  41. 
when  contract  for  hiring  implied,  86. 

yearly  hiring,  84. 
to  pay  wages.     See  Wages. 

INDEMNITY, 

how  far  master  bound  to  indemnify  his  servant,  233. 
servant  his  master,  134. 

INDIA  RUBBER  WORKS, 

within  Factory  and  Workshop  Act,  1878  .    .  759. 

INDICTMENT,  , 

will  not  lie  for  enticing  away  servants,  156. 

will  for  conspiracy,  156. 
for  embezzlement,  526. 

three  counts,  when  advisable,  528. 
of  master  for  stealing  by  hands  of  servant,  309. 
for  receiving  stolen  goods,  308. 
for  nuisance  committed  by  servant,  317. 
of  servant  for  larceny,  495. 

INFANT.     And  see  Appbbntice. 

liable  upon  contracts  beneficial  to  him,  11. 

what  contracts  of  hiring  are  beneficial  to  him,  12. 
for  necessaries,  12. 

livery  for  servant  to  of&cer  in  the  army  necessaries,  12. 
may  recover  wages  in  county  court  and  City  of  London  Court,  14. 
give  bond  under  Customs  Regulation  Act,  14,  n^  (y). 
proceed  under  5  Geo.  4.  c.  96,  in  name  of  parent,  &c.,  550. 
within  Employers  and  Workmen  Act,  1875  .    .  14,  701. 

Employers  Liability  Act  1880  .    .  766. 
not  within  Councils  of  Conciliation  Act,  1867  .    .  15,  558. 
statutes  for  protection  of,  15,  n.  (J). 
power  of  master  to  chastise,  138. 
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JNFA'NT— continued. 

employment  of,  in  coal  mines,  15,  n.  (6),  642. 
in  metalliferous  mines,  673. 
in  factories  and  workshops,  15,  n.  (6),  721. 
in  husbandry,  15,  n.  (J),  630. 
in  bakehouses,  775. 
in  places  of  public  amusement,  762. 

INFOEMATION, 

for  penalties  against  master  for  act  of  servant,  312. 

INJUNCTION, 

not  granted  to  enforce  contract  of  hiring,  132,  185. 

to  restrain  breach  of  covenant  in  restraint  of  trade,  124. 

master  from  dismissing  servant,  refused,  185. 

printing,  &c.,  notices  warning  workmen  not  to  work,  563. 

INNKEEPEE, 

liable  for  refusal  by  servant  to  receive  guest,  319. 

lien  of,  on  masters  property  left  with  him  by  clerk,  271,  n.  (a). 

INSOLVENTS, 

contracts  of  hiring  by,  35. 

INSPECTORS, 

of  factories,  739. 
bakehouses,  775. 
coal  mines,  654. 
metalliferous  mines,  677. 

INVENTION, 

of  servant,  when  master  may.  take  out  patent  for,  164,  165. 

IRON  MILLS, 

within  Factory  and  Workshop  Act,  1878  .    .  759. 

JAPANNED  GOODS, 

Truck  Act  applies  to  manufacturers  of,  607. 

JOB, 

servant  hired  by,  within  Bankrupt  Act,  210,  216. 
not  yearly  servant,  87. 

with  carriage,  not  servant  of  hirer  so  as  to  render  him  liable,  350. 
nor  within  7  &  8  Geo.  4,  c.  29,  s.  46  .    .  351,  n.  (z). 
nor  entitled  to  legacy  as  servant,  566. 

JUDGE, 

cannot  appoint  deputy  unless  empowered  by  act  of  parliament,  4. 

JUS  TERTII, 

when  servant  may  setup,  in  opposition  to  master,  135. 
carrier  may,  136,  n.  (7j). 

JUSTICES  OP  THE  PEACE, 

jurisdiction  of,  in  disputes  between  masters  and  servants,  542. 

employers  and  workmen,  699. 
who  are  "workmen,"  701. 
menial  servants  not,  701. 
proceedings  before,  not  to  be  deemed  criminal  proceedings,  699,  700. 
power  to  order  payment  of  wages,  699. 
arbitration  of  disputes  by,  544. 
master  not  to  act  on  such  arbitration  as,  549. 
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LABOUEEES, 

agreements  for  hire  of,  exempt  from  stamp,  49.  ^ 
recovery  of  wages  in  case  of  bankruptcy  of  master,  210. 
who  are  within  Stamp  and  Truck  Acts,  49,  51,  607,  ii.  (a). 

LACE, 

warehouses,  not  textile  factories  within  Factory  and  Workshop  Aej,  1878, 
747. 
non-textile  factories  within  Factory  and  "Workshop  Act,  1878, 
759. 
pillow-lace  making  in  private  house,  or  room,  exempt,  749,  760. 

LACE  TEADE, 

Truck  Act  applies  to,  607. 

LAPSE  OF  TIME, 

presumption  of  payment  of  wages  ftom,  209. 

presumption  of  revocation  of  servant's  authority  from,  305. 

LAECENY  BY  SEEVANTS.     And  see  Embezzlement  ;  Stealing. 
distinction  between  larceny  and  embezzlement,  479. 
what  is  larceny,  479,  n.  (c). 
at  common  law,  480. 
where  servant  has  bare  custody,  480. 
other  cases, 

taking  goods  out  of  master's  possession,  though  constructive  only,  485. 

offering  master  his  own  goods  for  sale,  488. 

giving  away  master's  property,  486. 

appropriating  property  found  in  master's  house,  486. 
where  master  parts  with  possession  as  well  as  custody,  felonious  intent  at 

time  of  receipt  necessary  to  constitute  larceny,  492. 
punishment  of  larceny  by  servants,  496. 

who  is  servant,  497. 
prosecutor  when  bound  to  elect  where  single  taking  charged,  495. 
three  larcenies  in  six  months,  495. 
servant  indicted  for,  may  be  convicted  of  simple  larceny,  407,  495. 

embezzlement,  529. 
summary  conviction  for,  under  Summary  Jurisdiction  Act,  1879  .    .  497. 

KEGACY, 

W     by  master  to  servant,  565. 

what  servants  entitled  to,  565. 

how  far  satisfaction  of  wages,  220.- 

LETTER  PRESS  PRINTING  WORKS, 

within  Factory  and  Workshop  Act,  1878  .    .  759. 

LIABILITY.  And  see  Action. 

of  master  to  indemnify  servant,  233. 

one  servant  for  injuries  caused  by  fellow-servant,  236. 
of  master  to  third  person  for  acts  of  servant,  271 . 
upon  contracts,  271. 

although  servant  incapable  of  contracting  for  himself,  271. 
express  authority  to  servant  in  writing,  272. 
writing  should  be  inspected,  298. 

letters  of  instruction  need  not,  273,  298. 
verbal,  273. 
implied  authority,  extent  of,  275. 

cannot  be  extended  to  collateral  transactions,  287. 
nor  is  it  increased  by  emergency,  290. 
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LIABILITY— codWmMed. 

termination  of,  by  notice,  304. 

death  of  master,  305. 
lapse  of  time,  305. 
master  not  bound  if  servant  had  no  authority  to  pledge  his  credit,  299. 

nor  if  credit  given  to  servant,  303. 
effect  ot private  orders  to  servant  on  master's  liability,  291. 

distinction  between  general  and  special  agent,  292. 
implied  general  authority  cannot  be  limited  by  private  orders,  293. 
effect  of  notice  of  private  orders,  296. 

■where  servant  special  agent,  his  authority  must  be  inquired  into,  296. 
so  where  parties  have  notice  that  he  is  special  agent,  297. 
servant  without  precise  authority  has  all  usual  powers,  282. 

warranty  by  servant  entrusted  to  sell,  282. 
of  master  for  torts  of  servant, 
criminalter, 

master  not  generally  liable,  306. 
exceptions  in  cases  of  express  orders,  306. 
implied  orders,  310. 
libel,  310. 

actions  for  penalties,  311. 
informations  for  penalties,  312. 
indictments  for  nuisances,  317. 
master  only  liable  for  breach  by  servant  of  public  duty  binding  on  mas- 
ter, 321. 
civiliter, 

master   generally  liable  for  torts  of  servant  in  course  of  his  employ- 
ment, 322. 
although  he  do  not  immediately  appoint  the  servant,  331. 
or  servant's  act  not  necessary  to  perform  his  orders,  334. 
and  for  all  consequences,  339. 

and  though  damage  immediately  caused  by  stranger,  338. 
but  not  if  servant  go  beyond  scope  of  his  employment,  339. 
nor  if  person  injured  might,  by  care,  have  avoided  consequences  of 

servant's  negligence,  334. 
for  which  purpose  servant  of  person  injured  is  identified  with  him,  346. 

driver  of  public  conveyance  with  passenger,  347. 
aliter,  if  person  injured  incapable  of  exercising  care,  349. 
nor  for  acts  of  another  person's  servant,  as  in  case  of  hired  carriage,  35(1 
I  or  where  contractor  employed,  352. 

though  in  such  cases  he  may  make  himself  liable,  357. 
nor  where  bound  by  law  to  employ  particular  servant,  361. 
aliter,  if  he  have  power  of  selection,  365. 
of  employer  of  person  doing  an  unlawful  act,  344,  356. 
of  master  for  tresspass  of  servant,  367. 

if  command  express,  master  liable  whether  present  or  not,  367. 
so  if  trespass  necessary  consequence  of  obeying  express  command,  368. 
or  if  done  in  pursuance  of  general  orders,  369. 
or  for  the  benefit  of,  and  adopted  by  master,  369. 
if  trespass  committed  by  servant  without  master's  orders,  master  may 

be  liable  if  present,  370. 
master  not  liable  in  trespass  if  his  will  do  not  concur  in  servant's  act, 

371. 
master  liable  in  trespass  for  act  of  one  not  his  servant,  375. 
public  officers  not  liable  for  inferior  officers,  376. 
liable  for  their  own  servants,  378. 
master  not  liable  to  one  servant  for  negligence  of  another,  381. 
of  servant  to  indemnify  master  from  consequences  of  his  negligence;  134. 
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of  servant  to  third  person  for  acts  done  on  behalf  of  his  master,  383. 
servant  not  generally  liable  upon  contracts,  383. 
but  may  be,  383. 
how  to  avoid  liability,  385. 

clerk  signing  master  s  name  not  liable  upon  the  instrument, 
385,  392. 
servant,  where  he  is  liable,  parol  evidence  not  admiissible  to  discharge 
him,  388. 
not  generally  liable  to  third  person  for  money  paid  to  him  on 

account  of  his  master,  392. 
where  he  has  paid  it  over,  395. 

when  passing  money  in  account  is  equivalent  to  pay- 
ment, 396. 
but  may  be,  if  he  obtain  the  money  wrongfully,  397. 
or  by  l^espass  or  other  tort,  398. 

or  if  money  paid  by  mistake,  and  not  paid  over,  399. 
when  liable  to  third  persons  for  money  given  to  him  by  his 
master  to  be  paid  to  them,  402. 
of  servant  in  cases  of  tort, 
criminaliter, 
servant  liable  for  acts  mala  in  se,  404. 
aliter,  in  some  cases  of  mala  prohibita,  404. 
servant  liable  for  breach  of  duty  to  master,  which  involves  breach  of 

public  duty,  407. 
in  cases  of  mere  omission,  409. 
nuisance,  409. 
dmliter, 

servant  liable  for  misfeasance,  415. 

fraud  to  master,  133. 
fraud  to  third  persons,  421. 
injuries  to  fellow-servant,  244,  n.  (d),  268. 
not  for  nonfeasance,  415. 

nor  where  act  did  not  amount  to  conversion,  419. 
subordinate  public  oificers  liable  for  misfeasance,  422. 
ministerial  public  officers  liable  for  negligence,  423. 

LIBEL.     See  Chakactbk  ;  Slandeb. 

corporation  liable  for,  punished  by  servant,  27.  • 

owner  of  newspaper,  when  liable  to  information  for  libel  published  by  his 
servant,  310. 

LIMITATIONS,. 

Statute  of,  no  bar  to  suit  against  confidential  agent,  530. 

acknowledgment  by  clerk  will  not  bar,  272,  n.  (d). 

LIQUIDATED  DAMAGES,  OE  PENALTY,  123. 

LIVERY, 

infant  master,  when  liable  to  pay  for,  12. 

master  not  liable  to  pay  for,  when  fraudulently  returned  to  tailor  by  ser- 
vant, 300. 
property  in,  is  in  master  who  provided  it,  189,  n.  («). 

LODaiNG-HOUSE  KEEPER, 

liability  of,  for  negligence  of  servants,  360. 

LUCIFER  MATCH  WORKS, 

within  Factory  and  Workshop  Act,  1878  .    .  759. 
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LUNATICS, 

contracts  of  hiring  and  service  by,  15. 

MACHINERY, 

daily  inspection  of,  in  coal  mines,  662. 
fencing  of,  in  factories,  719. 

penal  compensation  to  person  injured  by  want  of,  744. 

in  coal  mines,  662. 

in  metalliferous  mines,  683.' 

MAGISTRATE.    See  Justice  of  the  Peace. 

MAINTENANCE, 

in  what  cases  master  is  entitled  to  maintain  litigation  by  his  servant,  155, 
n.  (i). 

MALICE, 

express  malice  must  be  proved  in  actions  of  slander,  &c.,  for  character 

given  to  servants,  428. 
what  is  evidence  of,  430. 

MALICIOUS  PROSECUTION, 

action  against  corporation  for,  26. 

MARINERS, 

agreement  between  masters,  &c.,  free  from  Stamp  duty,  50. 
firemen  and  stokers  are  within  exemption,  51. 

MARRIED  WOBiEN, 

cannot  take  apprentice,  4. 

contracts  of  hiring  by,  4. 

liability  of  husband  on  such  contracts,  4. 

power  of  husband  to  take  advantage  of  such  contracts,  7. 

their  power  in  .equity,  8. 

payment  of  wages  to,  7. 

earnings  of,  if  married  after  1st  January,  1883  .    .  9. 

deserted  by  husband,  10. 

complainant  in  cases  under  5  Geo.  4,  c.  96  .    .  550. 

MASTER, 
,     who  may  be,  generally,  1. 

infant,  livery  for  servants  of,  11. 
lunatic,  15. 
partners,  16. 
corporations,  22. 
bankrupt  or  insolvent,  35. 
rights  of,  against  servant,  131. 

third  person,  155.     And  see  Action. 
semble,  cannot  chastise  servant  of  full  age,  138. 
may  dismiss  him  for  wilful  disobedience,  139. 

gross  moral  misconiduct,  143. 

habitual  negligence  in  business,  144. 

incompetence  or  permanent  disability,  151. 
liability  of  master  to  servant,  or  for  his  acts.    See  Action  ;  Liability. 

MATERIALS, 

workmen  embezzling,  579,  589. 
not  returning  remains  of,  585. 
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MAT^mAJuS— continued. 

receivers  of  embezzled,  581 — 590. 
search  warrant  for  embezzled,  585,  593. 

mode  of  proceeding  by  justices  against  persons  suspected  of  having  em- 
bezzled, or  received  embezzled  materials,  592. 
search  warrant  in  such  cases,  593. 
owners  of,  may  enter  shops,  &c.,  of  workmen,  596. 

MEDICINE, 

master  not  bound  to  find,  for  servant,  230. 

but  may  render  himself  liable  by  conduct,  232. 

parish  liable,  231,  233. 

quasre,  whether  master  bound  to  supply  medicine  as  necessary  food,  232.. 

agreement  to  supply  not  within  Truck  Act,  608. 
MENIAL  SERVANT, 

contract  of  hiring  free  from  stamp,  49. 

who  are  within  rule  as  to,  93. 

entitled  to  month's  notice  or  month's  wages,  92. 

not  within  Employers'  and  Workmen  Act,  1875  .    .  701. 
Truck  Act,  607. 

MEECHANT  SERVICE, 
apprentices  in,  15,  n.  (i). 
agreements  between  masters  and  mariners  in,  free  from  stamp,  50. 

MESSMAN, 

to  regiment,  as  to  stamping  agreement  for  hire  of,  53. 
discharge  of,  142. 

METALLIFEROUS  MINES  REGULATION  ACT,  1872  .    .  673. 

METROPOLITAN  BUILDING  ACT, 
penalty  on  workmen  violating,  414. 

MILITIAMEN, 

contracts  of  hiring  and  service  by,  2. 

MINES  (COAL), 

employment  of  women  and  children  in,  15,  n.  (6),  642. 
frauds  by  persons  employed  in,  488,  n.  (m). 
inspection  of,  654. 

on  behalf  of  workmen,  663. 
fencing  abandoned,  654 — 676. 
places  not  in  use,  659. 
old  shafts  and  entrances,  661,  682. 
machinery,  662,  683. 

MINES  (METALLIFEROUS),  673, 

MINING  AGENT, 

extent  of  authority  of,  301. 

MISAPPROPRIATION, 

by  servants  of  master's  property,  act  for  summary  punishment  of,  625.. 

MISCONDUCT, 

discharge  of  servant  for,  220. 
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MIXED  CONTRACTS, 

for  hire  of  labour  and  something  else,  how  far  within  exemption  in  Stamo 
Act,  52. 

MONEY  ORDER, 

fraudulent  issue  of,  by  offtcers  of  Post  Ofiace,  540. 

MURDER, 

of  master  by  servant,  471. 

third  person  by  master  by  innocent  servant,  307. 

NEGLIGENCE.    See  Action  ;  Liability. 

NOTICE, 

what  notice  domestic  servant  entitled  to,  92. 

to  other  yearly  servants,  93,  95. 

of  termination  of  servant's  authority  to  contract,  304. 

NUISANCE, 

liability  of  master  to  action  for,  for  nuisance  committed  by  servant,  322. 
'  to  indictment  for,  317. 

servant,  409, 

owners  of  real  property,  though  committed  by  person  not  their 
servant,  366. 

OATH, 

administering,  not  to  work  under  certain  prices,  unlawful,  564. 

OFFENCES, 

by  servants  against  master,  471. 
murder  of  master,  471. 
assault  on  master,  472. 
burglary  in  master's  house,  472. 
firing  master's  house  by  negligence,  474. 
stealing  in  master's  dwelling-house  to  the  value  of  51,  476. 

shop,  warehouse  or  counting-house,  475. 
stealing  or  destroying  goods  in  process  of  manufacture,  478. 
larceny  and  embezzlement,  479. 
falsification  of  accounts  with  intent  to  defraud,  531. 
by  public  servants  or  police,  532. 

servants  of  Bank  of  England  or  Ireland,  534. 
PostOf&ce,  535. 

OFFICER, 

ministerial,  may  appoint  deputy,  judicial  cannot,  3. 

OVERSEERS, 

accountant  and  treasTirer  to,  is  a  servant  within  the  statutes  against  em- 
bezzlement, 503. 

OVERTIME, 

in  factories,  734. 

OWNER, 

of  mine  not  to  act  as  justice  in  proceedings  under  Coal  Mines  Regulation 
Act,  1872  .    .  667. 
no  corresponding  provision  in  Metalliferous  Mines  Regulation 
Act,  1872  .    .  688. 
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OWNER — continued. 

may  be  a  witness  where  charged  with  breach  by  another  person 
of  Mines  Regulation  Act,  1872  .    .  667.  ' 
of  Metalliferous  Mines  Regulation  Act,  1872  .    .  686. 

■"PAPER  MILLS"  AND  "PAPER  STAINING-  WORKS," 
within  Factory  and  Workshop  Act,  1878  .    .  759. 

PAROL  EVIDENCE, 

admissibility  of,  to  apply  contract,  54. 

to  explain  contract,  56,  58, 

not  to  add  to,  or  contradict  contract,  56,  59. 

PARTICULARS, 

of  plaintiff's  demand  in  action  for  wages,  196,  n,  (d). 

running  down  case,  323,  n.  (g). 
of  charges  of  embezzlement,  order  for,  when  granted,  527. 

PARTNER, 

power  of  hiring  and  dismissing  servants,  16, 

or  servant  under  contract,  59. 
liability  of,  for  injuries  to  servant  through  negligence  of  co-partner,  17 
effect  of  dissolution  of  firm  on  contracts  of  hiring,  18. 

change  of  firm  on  fidelity  bond  or  guarantee,  19,  20. 
considered  principal  in  arbitration  cases  under  5  Geo.  4,  c.  96  .    .  549. 

PATENT, 

when  master  may  take  out,  for  invention  of  servant,  164,  165. 

PAYMENT, 

presumption  of,  by  servant  to  master,  137. 
of  servant's  wages,  presumption  of,  209. 

earnings  to  master,  good,  163. 
to  servant,  payment  to  master,  when,  280,  392. 

PENALTY, 

liability  of  master  to  action  for,  for  acts  of  servant,  311. 

information  for,  312. 
or  liquidated  damages,  123. 
injunction  refused,  after  payment  of,  127. 

PERCUSSION  CAP  WORKS, 

within  Factory  and  Workshop  Act,  1878  .  .  758. 

PERSONATING 

master,  and  giving  false  character,  468. 

PHOTOGRAPHS 

firm  not  "authors"  of,  within  Copyright  of  Works  of  Art  Act,  167. 

PHYSIC,  230.    And  see  Medicine. 

PICKETING,  693,  n.  (/).  , 

PIECEWORK, 

stipulation  for  will  not  render  express  yearly  hiring  less  so,  87. 

PILOT, 

liability  of  owner  obliged  to  employ,  361. 
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PIT  BANKS, 

within  Factory  and  Workshop  Act,  1878  .  .  760. 

POLICE 

saperintendent  of,  servant  to  chief  constable,  507. 
embezzlement  by,  532. 

POOR  RATE, 

sen-ant  occupying  master's  house  not  liable  to,  81. 

POST  OFFICE, 

embezzlement  by  servants  of,  535. 

what  is  a  "post  letter,"  538.  ' 

officers  of,  issuing  post-office  order  frandnlently,  540. 

PRESUMPTIVE  AGENCY, 

of  servant,  extended  to  stranger  in  counting-house,  279. 

PRINT  WORKS, 

within  Factory  and  Workshop  Act,  1878  .  .  758. 

PRIVATE  ORDERS, 

to  servant,  effect  of,  293. 

PRIVILEGED  COMMUNICATION,  426.     See  Chaeactee. 

PROCURATION, 

making  or  accepting  bills,  &c.,  by,  without  authority,  felony,  412. 
civil  liability  of  clerk  signing  by,  388. 

PRODUCTION, 

of  master's  books,  order  for,  refused,  228,  n   (c). 

PROTECTION, 

of  deserted  wife's  earnings,  order  for,  10. 

PUBLIC  BODY, 

when  acting  for  profit,  liable  for  acts  of  servant,  381. 

PUBLIC-HOUSE. 

wages  not  to  be  paid  in,  205,  645,  674,  771. 

PUBLIC  OFFICERS  AND  SERVANTS, 

not  resjwnsible  for  acts  of  subordinate,  376. 
responsible  for  their  own  servants,  378. 
subordinates  responsible  for  their  own  acts,  422. 
ministerial  liable  for  negligence,  423. 

may  appoint  deputy,  3. 
offences  by,  532. 


QUARRIES, 

within  Factory  and  Workshop  Act,  1878  .  .  760. 

QVICQUID  acquiritur  servo  aeqmritw  domino,  162. 
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RAILWAY  COMPANY.     See  Cohpoeation. 

power  of  secretary,  of  intended,  to  bind  members  of  provisional  committee, 
302. 

station  masters  and  other  servants,  290. 
indictment  of,  f  )r  servants  obstructing  highway,  318. 
held  not  liable  in  trespass  for  driver  running  over  sheep  on  line,  373. 

for  arrest  of  passenger  by  officer  not  authorized  to  do  it,  327,  375. 
servants  and  persons  employed  on,  punishment  of,  409. 

EATIFICATION, 

by  master  of  cantract  made  by  servant,  ^273. 
must  be  of  entire  contract,  375. 

RECEIPT, 

by  master  of  servant's  wages,  161. 

by  servant,  receipt  by  master,  when,  392. 

servant  forging,  518,  n.  (/). 

stamped,  not  necessary  to  prove  embezzlement,  525. 

RECEIVER, 

of  property  embezzled,  indictment  of,  525. 

RECORDS, 

clerks  of  courts  uttering  false  copies  of  certificates  of,  541. 

REGISTER, 

of  parish  servants  under  16  .     623. 

RELATIONSHIP, 

created  by  contract,  59. 

REMEDIES, 

for  servant  wrongfully  discharged,  188,  196. 

REMOVAL, 

mere  power  of,  apart  from  power  of  selection,  will  not  render  person  who 
has  it  responsible  for  acts  of  persons  who  are  not  his  servants,  323,  n.  ( p). 

RESIDENCE, 

of  child  with  parent,  when  service  may  be  inferred  from,  177. 

RESPONDEAT  8VPEBI0B,  137,  322,  n.  (m). 

ROBBERY, 

of  master  by  servant  will  justify  his  discharge,  143, 
servant,  servant  not  responsible  to  master  for,  133. 
And  see  Laeobny;  Stealing. 

ROPEWORKS. 

within  Factory  and  Workshop  Act,  1878  .    .  759. 

SCHOOLMASTER, 

injunction  granted  to  restrain  discharge  of,  185,  n,  (i). 

SCIENTER, 

in  actions  for  enticing  away  and  harbouring  servants,  158. 

how  far  knowledge  of  servant  is  knowledge  of  master,  324,  n.  (it). 

SECRET, 

of  trade,  contract  not  to  use,  valid,  122. 
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SEDUCTION, 

of  artificers  from  their  employ  to  go  abroad — statutes  repealed,  156,  n.  (3). 
of  daughter  or  servant,  174. 

who  may  bring  action  for,  175. 

form  of  action,  176. 

cannot  be  brought  in  County  Court,  178 — 179. 

what  loss  of  service  sufficient  to  support,  176. 

of  daughter  residing  with  parent,  177. 

out  in  service,  parent  cannot  sue  for,  178. 
daughter  or  servant  a  good  witness,  179. 
evidence  of  general  good  character,  180. 

promise  of  marriage,  180. 
defence — pleas,  180. 

evidence,  180. 
damages,  181. 

SERVANT, 

duties  of,  131. 

rights  of,  182. 

liability  of,  383.     See  Liability. 

offences  by,  against  master,  471.     And  see  Offences. 

or  agent,  508. 

or  apprentice,  78. 

or  partner,  59. 

or  tenant,  80. 

SET-OFF, 

by  servant  of  wages  due  to  him  on  discharge,  against  claim  for  money  had 

and  received  to  use  of  his  master,  187. 
by  master  against  claim  for  wages,  what  may  -be,  208. 

SETTLEMENT, 

by  hiring  and  service,  servant  must  be  sui  juris  to  gain,  2. 
abolished,  2,  n  (6). 

SHERIFF, 

liability  of,  for  negligence  in  executing  writs,  423. 
acta  of  his  bailiff,  306,  n.  (a). 

■SHIPBUILDING  YARDS, 

within  Factory  and  Workshop  Act,  1878  .    .  759. 

SHIPOWNER, 

not  liable  to  seaman,  if  ship  not  seaworthy,  245. 

SIGNATURE, 

when  necessary,  37. 

what  sufficient  to  satisfy  Statute  of  Frauds,  48. 

SLANDER.     See  Chaeactee. 
general  rules  in,  461. 
imputations  on  servants  affecting  them  in  their  situations,  462. 

unless  connected  with  occupation  or  imputing  general  disability  will 

not  support  action,  463. 
special  damage,  463. 

SLATE  MINES, 

Act  relating  to  use  of  gunpowder  in,  770. 

SOLDIER, 

contract  of  hiring  and  service  by,  2. 
wages  of  servant  enlisting  as,  223. 
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SPECIAL  CONSTABLES, 

to  keep  order  among  workmen,  expense  of  thrown"on  company  carrying 
on  works,  321. 

STAMP, 

when  necessary,  49. 
not  in  criminal  proceedings,  53,  525. 

exemptions  in  favour  of  labourers,  &c.  and  menial  servants,  49. 
seamen,  50. 

poor  children  apprenticed  by  parish,  50. 
mixed  contracts  for  labour  and  something  more,  52. 
proceedings  under  5  Geo.  4,  c.  96,  exempt  irom,  552. 

STATUTE, 

who  entitled  to  protection  given  by,  379,  n.  (a;). 

STATUTE  FAIRS, 
origin  of,  xlvii. 

STEALING.     And  see  Labceny. 

master  stealing  by  hands  of  servant,  309. 

in  a  dwelling-house  to  the  value  of  51.  or  more,  476. 

in  a  shop,  warehouse  or  counting-house,  475. 

soliciting  servant  to  steal  his  master's  goods,  misdemeanor,  480,  n.  (A). 

STEAM  WHISTLES, 

use  of,  in  manufactories,  641. 

STEVEDORE, 

master  of  general  ship,  not  liable  for  careless  stowage  by,  352,  n.  (6). 

STOKERS, 

on  board  a  ship  are  labourers,  not  mariners,  51. 

STOLEN  GOODS, 

receiving  by  master  by  hands  of  servant,  308. 

STRAW  PLAITING, 

in  private  house,  or  room,  exempt  from  Factory  and  Workshop  Act,  1878, 
749,  760. 

STREET  KEEPER, 

appointed  by  commissioners,  how  to  recover  salary,  379,  n.  (it). 

STRIKES,  560. 

SUNDAY, 

contract  of  hiring  made  on,  valid,  47. 

SURGEON, 

certifying  under  Factory  Acts,  741. 

SURVEYOR, 

of  highways  not  liable,  305. 
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TAX, 

on  male  servants,  632. 

TENANT, 

servant  is  not,  80. 

TICKETS  OF  WOEK, 

by  manutacturers  generally,  550. 
in  the  manufacture  of  hosiery,  61S. 
silk  weavers,  (SI.- 

TOBACCO  FACTOKIES, 

within  Factory  and  Workshop  Act.  IST-^     .  759. 

TOOLS, 

embezzlement  of,  o9(). 

TORTS,     .^ee  AcTiox  ;  Liability. 

TRADE, 

conti-acts  in  restraint  of,  lOlj.     And  sec  Coxtkaot. 
how  distance  mea.sured,  114. 
not  to  nso  particular  secret  valid,  12:2. 
not  to  solicit  certain  customere  valid,  121 . 
mode  of  securing  performance  of,  12:). 
what  is  ' '  carrying  on, "  122. 
statutes  for  protection  of  masters,  p.  xli. 

TRADES  UNION  ACTS,  1871  and  1876  .  .  6:54,  715. 
rules  of,  void  if  in  restraint  of  trade,  108. 

but  that  will  not  prevent  prosecution  of  servent  for  embezzlement, 
502,  n.  (q). 

TRADING  COMPANY, 

when  bound  to  have  authorized  officer  on  the  spot,  34. 

TRAVELLER, 

distjinction  between  traveller  and  commission  agent,  509. 

TRUCK  ACT,  603.     And  see  Wages. 

does  not  apply  to  domestic  servants,  205,  607. 

TRUST, 

direction  in  will  to  employ  particular  servant  does  not  create  a  trust  in  his 
favor,  575. 

TURNPIKE  TRUSTEES, 

how  far  liable  for  acts  of  servants,  378. 

TUTOR, 

what  notice  to  quit,  entitled  to,  95. 


by  master  of  goods  obtained  by  servant  on  master's  credit,  effect  of,  303. 
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VENTILATION, 

of  coal  mines,  659. 

metalliferous  mines,  681. 
factories  and  workshops,  719. 

where  dust  generated  and  inhaled,  730. 
provisions  of  Public  Health  Act,  1866,  not  to  apply  to  factories  and  work- 
•shops  subject  to  Factory  and  workshop  Act,  1878 .  .  753. 

VOLUNTEER, 

assisting  servant,  cannot  recover  against  master  for  negligence  of  servant, 

•247. 

VOLUNTEEE  CORPS, 

contract  of  hiring  and  service  by  members  of,  2. 

VOTE, 

when  servant  entitled  to,  84.     And  see  Addenda. 


AVAGES, 

when  master  bound  to  pay,  though  no  work  found  for  servant,  99. 
when  servant  entitled  to,  197. 

discharged  wrongfully,  196. 

for  misconduct,  220. 
increased,  not  due  without  agreement  to  pay  them,  198. 
on  dissolution  of  special  contract  of  hiring,  199, 
where  amount  left  to  employer's  generosity,  200. 

certificate  of  third  person,  204. 
gratuity  at  end  of  year,  202. 
in  case  of  bankruptcy  of  master,  210.     See  Bankruptcy, 
winding  up  of  company,  211,  217. 
company  in  liquidation,  224, 
death  of  master,  217. 
servant,  226. 
default  of  servant,  220. 
when  to  sue  in  County  Court,  207. 

or  proceed  before  justices,  208,  699. 
payment  of,  in  goods — Truck  Act,  205. 

not  in  a  public-house  or  beershop,  205,  645,  674,  771. 
set-ofi'  by  master  against,  208. 

presumption  of  payment  of,  from  course  of  business  or  lapse  of  time,  209. 
legacy  to  servant,  how  far  satisfaction  of,  220. 
right  of  master  to  sue  for  servant's  wages,  161. 
payment  to  master,  answer  to  action  by  servant,  163. 
left  in  master's  hands,  interest,  220. 
attachment  of,  633. 
In  case  of  servant  enlisting,  223. 

due  to  workmen  or  apprentices,  powers  of  justices  in  respect  of,  699. 
rate  of,  cannot  be  made  by  justices  without  consent,  545. 

WARNING, 

what  warning  domestic  and  other  servants  entitled  to,  92. 

WARRANTY.     And  see  Liability. 

liability  of  master  upon  warranty  of  servant,  282,  294. 

if  part  of  transaction  of  sale,  286. 
ser\  ant  upon  implied  warranty  that  he  had  power  to  contract 
in  his  master's  name,  392. 
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WATEK, 

breach  of  cimtvuct  by  persons  employed  in  supply  of,  561. 

WEEKLY  HIEING, 
what  is,  89. 

servant  under,  entitled  to  legacy  left  to  servants,  570.         * 
but  not  to  legacy  of  year's  wages,  569. 

WESTMINSTER  BRIDGE, 

punishment  of  servants  wilfully  injuring,  41:>. 

WHITE  LEAD  FACTORIES. 


WILL.     And  see  Legacy. 

direction  in,  to  employ  particular  servant  or  agent,  575. 

WITNESS, 

servant  formerly  not  admissible  for  master  in  action  against  him  for  ser- 
vant's negligence,  135. 

WORK, 

how  I'iir  master  bound  to  find,  98. 

WORKMEN. 

wages  of,  on  bankruptcy  of  master,  210. 

recovery  of,  not  exceeding  10?.,  before  justices,  699. 

WRITTEN  CONTRACT, 

of  hiring  when  necessary,  37. 

AVRONGFUL  DISCHARGE, 

remedie.s  of  servant  for,  188,  196. 


YEARLY  HIRING, 
what  is,  84. 

when  contract  for  indefinite  time  is,  86. 
presumption  of,  when  excluded,  87. 
effect  of,  when  it  may  be  terminated,  91. 


THE  END. 
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